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Negotigble Instruments Aci (Ххх Vieof 1881), бес. 18-Negotiable instrament — 
Cheque having the word™bearer’ struck out without substitution of word ‘order’ — 
Oheque not negotiable insirument—Custom of trade -opposa to promsion of 
law cannot be recognised, 


A cheque from, whioh the*word ‘bearer’ is struck out and there į? no 


‘substitution of the word ‘order’ is not negotiable within the meaning of the 
Negotiable Instruments 3 Act, 1881. 


"The „оцвіош of trade, which exists in the Bombgy Market, whereby g 
cheque with the word ‘bearer’ struok out without the word ‘order’ is regard, 
ed as an “ofter” cheque ang negotiable, extends the definition of the phrase. 
“negotiable instrament” contained in в. 13"of the Negotiable Instrument® 

. Aot, and therefore no legal recognition oan be given to it, Ы 


SUIT to recover money due on а cheque. 

The chequg in question wes drawn by Virchand Dalohharam 
‚(18% defendant firm ) for Rs. 4,000and mdde payable to Hargovan 

e Jeyohand (2nd defendant firm) on the 30th,June 19177 The 
- echeque had the word “bearer” struck: out; and*there was no sub- 
stitution ЪЁ- ће word f'order" for it: Тура Андай the same day 
„Ру the 2nd defdhdant firm to Dossabhai Hirchand (the plaintiff 
firm) in part рућепь of the priceof 125 bales of yarn sold by 
the latter to the former. It was endorsed on its back in blank 

‚ by the second defendant firm. The plaintiff firm also affi xed their 

s ‘endorsement in blank*and delivexed the cheque to a dealer of 
. theirs. The cheque then *passed through several hands, some, 

À pee whom aflixed ‘their endorsements in blank. The last ho]der 
о + * * Q O J. Buit Мо, 684 of 1917, | 
R 1 o . 
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О. C. J. "presented it to the Bank on which it en for payiment, ' 
1918 byt the Bank rofused to cash.it on thè ground òf insufficiency of 
77 (funds Ultimatoly, the cheque. went back to the plaintiff frm, 
Ровавна " who presented it to tle Bank, but it was *dishonoured. : 

Vanon ann, The plaintiff, thereupon, filed the present suit to recover the 
ра amount of the cheque from the defendants." "e 
The 136 defendant firm contefideqeinte? alia that the 2nd 
* defendant firm was not, entitled,"to negotiate the cheque in 
* question by the endorsement in blgrk o:*othorwisé, “the cheque 
being, on the face of it-non-negotiable ; and that the plaintiff 
firm had no cause of action against the 156 dofegdante frm ор • 
the cheque. 
Subsequently, the plaintiff amended his plaint bye alleging 
that the instrument sued upon was negotiable кийди to 
the cystom and qgage of merghantg and bankers. М 
* On this point, the 1st defendant filed a supplemental written 
statement denying that the instr ament was negotiable accord. 
ing to the custom ‘and usage of morchants and bankers; and 
contended that the alleged custom ind usage, even if proved, could 
not render the instrumen sued upon negotiable, having regard 
to the express provisions of the Negotiable Instruments Act. 


‘Strangman, with J. D. Davar, fof the plaintiff. 

В. J. Desai, with Af. C. Setalvad,for defendant No. 1. 

M. Mehta, with Kanga, for Parbhwdas Sulchand, alleged 
partner in 2nd defendant's firm. 

Hargovay Jeychand, 2nd defendant, appeared эп person, 


HAYYARD J.—The plaintiff frm Dossabhai Hirchand 
brought this summary suit as endorsees to recover the amount 
of Rs. 4,000 due upon a cheque drawn by the first defendant 
firm Virchand Dalehharam in*fafour of the 2nd defendant 
' firm H&rgovan Yeychand on the Bank of India, Limited. The 
first ~defendant .firm pleaded that*the suit ав framed would not* 
' Jie as the cheque had the word “bearer” struclk-out and therb 
was no substitution of the word “order,” and that; therefore, 
the cheque was not,negotiable within the "meaning of" the 
. Negotiable instruments Act. The 2nd defendant firm did not 
obtain leave to defend, thoggh one Parbhudas denied that he 
was a partner in the 2d defendant firm. The plaintiff, 

*thereupen, alleged, a custom, and usagé of merchants wherebye 
' e a cheque.with the word “bearer” struck out and without the 
ward "order" was regarded as an*'order" cheque and negoti- 
-able in Bombay. The-lst defendant firm, replied that no ‘such , 


e 
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^ usage! tof mezahants, iom if proved, could be recognised as TE C. J 
would override ' thg exptóss D of oe d RA 1918 
Instruments Act. yid. oh Boss 

Now, the а cousto has basi apola 6 bs & “number о 
witnesses, and no roasqn has been shown to reject their state- уткопднь 
: ments. „They were „the «Chief Accountants of the Bank of Науа J. 
. India and of the Centfal B ; the Assistant Accountants of the 
Chartered Bank of India, A ана ang China, of the National • 
Bank of India, of the Mereantile Bank, of the Hongkong * 
and Shanghai Banking Gorpoyatien and of the Internatignal 

+ Bank; amd no evidence has been forthcoming in rebuttal of their. 
statemenits, It would appear clear, therefore, that the alleged 
usageudoes exist among merchants. and bankers in Bombay: 
But it is equally clear that the custom and usage of regarding 
such a cheque as an “order” ehequg, ж recognised, would be an 

. oxtension.of the definition of “negotiable instr rument" contained 
in в. 18 of the-Negoliable: Ingtroments Act, 1881. : That defini- 
tion would appear to haye beer! framed upon the old law in 
England as laid dow, by Tifidal C. J. in the case of Plamley 

‚ v. Westley™. It did nob include the «ule that an instrument : 
“which is expressed to be payable to a particular person and 
does not contain words prohibiting transfer or indicating an 
intention that it should not, be transferable” should be deoried 
„an instrument payable, to “order” as prescribed by cl. (4) of 
в. 8 of tha later Bills of Exchange Act, 1882, 45 & 46 Vic, 
c: 6]. .But it has been laid down by indisputable authority 
that’ fsages contrary to eee E will not be, recognised 
„Бу. the Courts. ° Cockburn C. .J..s88id;—'* We nyst: by 
no: means be understood as ` saying that mercantile 
usàge, .however extensive, should be allowed to prevail 
if contrary ‘to positive law*..To give effect to a , usage 

„Which involves a defiance or disregard of йе law would be 
obviously’ contrary to a fundamental: principle’ in the leading 
„ĉase of Goodwin v. Robarts®. The question, therefore, for 
deejsion here is yhether the mercantile usage extending the 
«lefinition of “neggtiable instrument” has involved в defiance or 
disregard of the proyisions of the Indian Negotiable Instru- 
ntents Act. -è . 

It has, in the first plgoe, to be oflserved that the Ast, accord- 
ing to the preamble, was passedenot merely to amend the law * 

e. ° but lo define it in respect of cheques, hil]s of exchange and e 

(1) (1335) 5 L. 7.6. P. 61, — чес KE (1875) L R. 10 Ex, 337,357. *' 
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0. C. J. “promissory notes.. It was, therefore, SUE efacie intended’ : 
1918 tq lay 'down.the whole law regarding thos three classes of 
=~ „negotiable instruments. , It has, in the second place, to be ob- 
posse served that the вазо clause in gs. 1 saved only local usage 
Vmonaxp, relating to instruments in oriental languages such as Hundies, 
Hayward J. and did поб, save general usage like s. 1 of the. Indign : 
— Contract Act. It has thirdly* to*4e Observed tha? s 18 
* made use of the word “meang” and not of the word 
'. «includes? and .was, therefowes prima facie intended 
to be an exhaustive definition of éhose particular classes ‘of 
negotiable instruments. And that "is the view which was * 
apparently taken by Farran J. when he refer red to the saving 
є clause in в. 1, and the definitipn in g 13, at pages 699 and 697 
vi . of the case of Jetha Pavkha v. Ramohandra Vithoba®, It 
has bgen suggested that ‘neveyiheless it would be permissible to 
Sxtend the definition though perhaps not to restrict it. But it 
seems to me that when the definition declared that certain 
forms of cheques, bills of xchange ant promissory notes were 
meant by the term “negotiable fnstrument", it impliedly. indi- 
cated that no other form#should be included among ‘negoti- 
able instruments” upon the principle “expressio unius exclusio 
а alterius” applicable generally to thednterpretation of Statutes. 
. It "has been urged that extensiong have.been permitted as in 
the саве of railway receipts by this Coyrt upon the strength of , 
e „the provisions of в. 137 of the Transfer of Property Act. But 
the provisions of that section do not seom tq me to ba any 
** authority Фог extending the definttion of cheques, bills of 
exchange and promissory notes specifically Within the scope of, 
the Negotiable Instruments Act. It seems to me to be merely 
authority for extending the incidents of negotiability.to such 
other instruments like railway receipts аз have been excluded 
by s. 137 from the operation of Chap. VIII of the Transfer. 
of Property Acland as have not been made subject to the 
" legislation of the -Negotiable Instruments Act. It seems to 
' me, therefore, that'it*is not open to meto give legal recogni- 
tion to the usage proved in this particular case, as that would 
` *be in defiance and disregard of the express provisions of 
the Negotiable Instrament® Act, 1881. MP If it should, be 
desired bya merchants and bénkers that Q,ihét particular usage 
"Should be legally *recognisetl, then their proper course опа 
e be to apply for an amendment of the Indian Negotiable Instru- NC 
ments Act, 1881, so as to bring“ it injo lide with the later English 


Ы ° 


E 0 £503] LL. Б, 10 Bon ot, 699. . 
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' Statute of 1882. Such an application, however, would have to’ 0. С. Je 


‘VOL, XXL.] 


JHE BOMBAY LAW REPORTER: 
` . , ` 


be made not to this,Court but to the Indian Legislatur’. 


.[His Lordship here dealt. with, the question whether, 


Parbhudas was & partner in 2nd deféadant firm and conti- 


DossaBHAl 
LE 


nued—]. There ean, in my opinion, be no.doubt upon this . VIROHAND 


1918 
—-— 


5 


'eyidence that Parbhudas.was a partner in defendant No. 2 firm. Науан J 


But the suit must fai, aghinst both the defendant firms, 
as it has been brought Аў a summary suit on the cheque 


already hél& not to bo a*uegotinble instrument and not upon ° 


the original совігась forethe gale of the bales of yarn entered 
into with the, 2nd defendant firm. 

My findings on the issues’ must, therefore, be as follows :— 
Upon issue (1): Whether he chgque in suit was made payable 


to 2nd defendant or order as alleged in paragraph 2 of the , 


plaint; „апа upon issue (2)є Whether the cheque in sujt was 
a negotiable instrument within the Negotiable Instruments 
Act.—That the cheque was not a negotiable.instrument within 
the Negotiable Instruments At. Upon issue (3) : If hot whether 
the suit as framed wgg mainf&inable.—In the negative. Upon 
issue (4): Whether plaintiffs would Be entitled to recover any 
and if so what amount from the let defendant firm.—That 
theg would be entitled te recover nothing from the 1st defend- 
ant firm. Upon issue (5); Whether Parbhudas Sulchand was 


a partner in the 2nd defendant firm. That he was a partner | 


in the 2nd defendant firm. Upon issue (69: Whether by the 
custom and, usage of merchants and bankers a cheque drawn 


like the cheque in suit’ has been regarded as a negotiable” 


instrument in Bombay.—That such а cheque has been «egarded 
as a negotiable instrument by merchants and bankers in 
Bombay. But upon issue (7): Whether having regard to the 
express provision of the Negotiable Instruments Act; ‘the 
alleged custom and usage could be allowed to be proved, ‘or, if 


_proved, would render the cheque in suit neggtiable within the 


meaning of the Act.—In the negative.. ,And upon the general di 


issue : that this suit must be dismissed against the 1st defendant 
firm with costs mcluding costs reserved'and that the Rs. 4,000 
deposi& be returned to the first defendant firm; that ihe 
uit be dismissed also against/fhe 2n defendant firm inelud- 
ing Parbhudas but wathout costs. '. » 
. ‘ 2 j б Suit dismissed. 
Solicitors for plaintiff » Jamshedji, Rastomsi & Devidas. 
Solicitors for defendants; Hiralal & Co. ; Khandvala & Ca, 
$ А | 
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| б APPEAL FROM ORIGINAL CIVIL. ds 
| e. Before Sir Basil Scott, Ke, Chief Justice, and Mr. Justice Macleod. ; 
vs : 
1918 THE GREAT INDIAN PENINSULA RAILWAY 
=~ °- * 4 
Sepember3 —, ý . 


RAMCHANDRA JAG4NNATHs — * 


* Indian Railways Act Ux 0f 1890), бес. 76 Kalue” of an article | means intrinsic 
° or market value—'' Loss” does not include aônsegu?ntial damage resulting from. 
: the loss of an article —Sestion W of fhe Indian diailways Act applies to articles 
of special valtie-— Dama36s recoverable Лот thE-railwa y company forwhe loss af 
» an article is the veal value of that article and not consequential loss, 
The plaintiff delivered to the defendant Railway Oompang а parcel 
.* containing acoount-books consigrf&d to the plaintiff's firm at Nagpur for 
^ carriage from Bombay'to Nagpur. The paroel was misdelivered to the 
Superintendent of the Nagptr Jal, who, thinking that the pardel was the . 
. one which was despatched to him from Khandwa for desttuction, destrdyed 
the account-books. . Phe plaintiff sued, the defendant Railway Company 
for loss of the account-books by reason of the negligence of the Railway 
| Company and claimed Rs, 25000 as damages on the ground that he'would 
*.e ‘suffer а loss to that extent asghe account-books contained the vecord of all 
the dealings and transactions. of the plaintif’s firm with their various 
' eustomers in respect of the agency businoss at Nagpur and wore the only 
. 'apurce from which the plaintiff coald ascertain the debtors and creditérs of 
‚Мв firm. In the appeal Court value of the account-books in the parcel 
. was admitted to be about sixty or seventy rupees, The defendant Railway 
é г Company contended, that as the plaintiff had not declared at the &ime of the 
delivery of the parcel- for“ carriage, as required by s. 25 of the Indian 
ee Railways Act, that it contained account-beoks, or writings exceeding ‘one 
hundred rupees in value, the company were protected, under that seation 
from ability to the plaintiff for the loss or destruction of the parcel. The 
Court of first instance decided that the Railway Company were nob protected 
from liability to the plaintiff unger g. 76 of the Indian Railways Act, 
1890 :2- i » ` ‚ 
: Held, reversing the decree, by Scott C. J., (1) that в, 75 of the Indian 
Railways Act wo intended to apply to articles of spegal value declared by 


* the Legislature ia the Schedule or which might be addéd to the Schedule ` 
, e. by notification of the Goyernor General in Counc?! in the Gazette of India. 
А They mtst, therefore, bg articles free from any pretium affctionis on the 


part of the owner, articles, that is to say, which colild be valued by any 
sufficiently trained expert quite apart from the feelings of the owner. The 
expression ‘true value’ wduld nof be appropriate to the value put upon the 
article by the owner alone and nob by any one elge on account of sentiment 
or some Special use to*which he préposed to pūt the article, 








° (2) That the damageg recoverable against the Railway Company was the 
value of the property lost and nothing more. `The plaintiff could not sue - 
"0,97. Appeal No. 4 of 191$, оты 
x . ee s К ? е 
е . 
ә e e 
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' für. any remote and елны: which he might allego he. had O. 0. J. 
suffered from the losa, .Thesléss for which the Railway Company “vere liable 1913 
. must be estimated бу the game measure of Gamage both in cases under & 10. -— 
and in cases to whioh,s, 75 was not ‘applicable, te 706! G.L P. 
(8) That the plainé in respect ot the claim for Rs, 25, 000 was demurrable, "RainwaY 
л. for that sum wag calcelafed nct upon any loss which had actually been RAnonaxDRA 
'e suffered but in reference fo a heavy less which the plaintiff was likely to VAGANITH 
suffer ; that the most the plafptiff could claim successfully from the Railway 

. .Company was Rs, 70, the valla of the accognt-books, and that was.a sum  * 
for which Be had поб вей amd gould, not sue in the High Cour; : + . . * 

Held, by Macleod J., (1) that pander в, 45 of the Indian Railways Apt the ` ki 
Railway Сорап у were liaBle not only for goods lost in the course of carriage 
, but for any loss*by them of the goods till they were delivered. The protection 
“afforded by this section lasted as long as the Railway Company were liable as 
carrier’ and their liability would comtinue after the goods had arrived at 
their destination for such reasonable time as would be required for the 
consignee to come to take dolifery.¢: e *` 


, - TM EX if 

(2) That the mere fact that the plaintiff was claiming more than Вв,100 for 
"the loss of an ündeclared ekcepted article barred him from assertipg that 
Е value was under Rs. 100 and fhe question what was the value of the 
` ageount-books did not arise. The objeot of в. 75 of the Indian Railways Act 
was to protect : а ‘Railway Company from liability for the loss, destruction e . ° 
or deterioration of parcels entrusted to them for carriage containing articles 
of special value exceeding in value Вв, 100 unless they had notice of the 
contents 80 that (a) they сок] demand a percentage on’ the value declared 

y "way of compensation fgr increased risk, (b) they could take oxtra pre- 
cautions for the safe carriage of such ‘parcels, The whole object of the ° 
Section would be, defeated if the consignor could claim consequential 
damages for the loss of an excepted artiole without Ansuring it on the 

-ground th&t its ‘market walue was under Rs. 100. The section yas an о 
absolute bar to an action against в RailwayCompany for any*amount exceed 

-.ing Rs. 100 for the loss and the consequences of the loss of exc&pied goods 
entrusted to them for carriage unless а declaration had been made under 

the geobion, , 

(3) That-the word ‘value’ in в, A of the Indian always Aot:-did not p 
necessarily mean, ‘market value’. If an artiole hada special Value to the e 
owner beyond the market value and if he wished tg recover that value he 
must declare and insure the goods’ If, ‚ however, * a loss occurred the ° 
liability of the Railway Company was Hmited by &. 76 (2) to the ‘true value, Ы 


. .THIS was an ‘appeal against the decisiqn of Kajiji J: : roported ° 
at р. 591 of the Bombay. Law Reporter, Vol. XX, "Where the 
facts are fully statad. ` 


Campbell, with "Sirgn gman, fot the Зра > 
S&talvad, with Jinnah, for thé roe pona tik: ve 


‘Scorr C. J.—On the 16th of ‘September’ 1916, the plaintif 
, , delivered to the defendants and the defendants p at the 
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0. C. 5, - Victoria ань Station з parcel containing twenty- -fqür: : 
1918 account books consigned to the plaintiffs frm at Nagpur for 
By carriage from Victoria, Terminus Station to Nagpur. · The 

LOAD parcel arrived at Nagpur on the 18th September., On the 

Baxcmaxpga 12h it was misdelivered to а chaprpai from the Nagpur jail 
ЈлайкнАТН who had come for another parcel which was of the same weight - 
Scott О. J, and bore a similar number upoh it.*.. The parce], for which the . 
—- jailchaprasi had come, had beer ‘despatched from Khandva, 
also on the 16th’ of September, іц orderethat the papers con- 
tained in it might be. destpoygd in the Nagpur jai. The 
' plaintiff's books after being delivered to the Jail 'chapeasi were 
taken to the Jail Superintendent and were then destroyed by’ 
mistake owing to his thinking that they were the papers 
e . consigned from Khandva. The plaintiff submits that the 
account-books have been lost, tp him by reasan of the negligence 
of, the defendants. In paragraph 6 of his plaint he says the 
account- books contained in the pafcel eqntained the record of 
all the dealings and transactions of the plaintiff’s firm with 
their various customers in respeft of the agency business at 
Nagpur and were the omly source from which the plaintiff 
could ascertain the debtors and creditors of his firm. The 
plaintiff says that he will be put toea heavy loss which the 
plaintiff estimates at a sum of Rs. 25,000 by reason of thg loss 
‘and destruction of the said books and submits that he is 
‚„* entitled to recover the said sum of Rs. 25,000 from the defend- 
ants as damages suffered by him by reason of the defendants’ 
** wrongful agtion. Ina latter of claim, dated the "30th October 
1916, the'plaintiff's pleader states that the loss is roughly 
estimated at Rs. 21,000 together with interest due thereon at 

12 per cent. per month from the due dates. 

The suit came on for trial before Mr. Justice Kajiji by con- 
e sent ufon the preliminary issue whether the defendants are 
protected from Mability to the Plaintiff under s. 75 of the. 

e Indian Railways Act of 1890. That section ‘provides that :— 


d (1) “һер any articles mentioned in the secónd schedule are contgined 
e ` in апу parcel or package delivered to a railway administration for carriage by 
railway, anfl the value of such articlesin the parcel or*p&ckage exéeeds one 
‘hundred rupees, the railway administration shall nop be responsible for the 
loss, destruction or deterioration of fhe parcel or package unless the pers$n 
sending or delivering the parcel or fackage to the administration caused its 
* value and contents to bg declared or deolared them “at the time of the delivery e 
of the parcel or package for carriage by railway, and, if so required by the e» 
administration, paid or engaged to’ pay a e on the value so засаг 
by way of compensation for inerengod risk,” 
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“Tha soid schedule үйүт to in the section onder item (i) ` 0. 
mėntións maps, writings And title-deeds. ' E 1918 

It'is conténded for the company ‘that upon ‘the plaint it, =“ 
must be taken that the account-books wéte writings of a value E 
exceoding a hundreg’ rupeas which was not declared to the TW eee 

j railway administration at the-time ‘of the delivery of the шант 
parcel for carriage, and tbat consequently the defendants are Scott б. n 
not responsible for the loss or destruction of the parosl. The °— 
learned Judge has held*upofethe issue that the defendants are "' 
not protected, from liability to dhe-plasntiff under s. 75 of „ће 

* Act. Не held that the value of articles within the Second 
Schedule means intrinsic value and not the value which: for 
some spectal reason peculiar tothe sender he attaches to the 
articles. The learned Judge also held that the destruction of 
the bookg by the Jail Superfmteuden by reason of which, they 
could not be recovered was, not a loss within the meaning of 
the section, . I am of opinion that the learned Judge is right 
in his interpretation of ethe word "value" and wrong in his 
interpretation of the word “lds”. 

Tho evidence in the case is that although the, plaintiff is 
suing for Rs. 25,000 which he estimates as his damage in 
consequence of the loss af books, the value of the books А 
whether as sheets of pager bound together or as books with 
writing in them does ngt amount to a hundred rupees. It is 
apparent, from the last item in the Second, Schedule that the. e. 
section is intended to apply to articles of special value declared 
by the Legislature in the Schodule'or which may be added to ** 
the Schedule by notification of the Governor General in 
Council in the Gazette of India. They must, therefore, be 
articles free from any protium affectionis on the part of the 
owner, articles, that is to say, which could be valued by any 
sufficiently trained expert quite apart from thé feelings of the ° 
owner. The conclusion to be derived from the Second Schedule 
is further reinforced by the side; note to, the section in the а 
offigial publication of the Act. ‘The section “is there described 
«s a further provision with respect to thediability of а railway . 
administration as а carrier of articls of special value. It is to- 
be observed also that sub-s. (2) o£&he seetion provides that the 
compensation recoverable in resfect of the loss of an article 

* declated under the sectioft shall net exceed Ње value sd déclar-" 
* ed, ‘and that the burden „of proving the value sq declared to o 
have been the true value shall lie on the person claiming tho: 

+ compensation. It dos not appear to ‘me that the expression: 
R 9 e ө . 


ie Ц 
10 "CH ink solgay faw sutonrkh, б vot. ni 


О.С. J, -"true value" would be рор io the value, pat upon ө . 
1918 orticle by the owner alone and not by any one else on account 
rat .of sentiment or some special use to which he proposed ta put 


id . "the article. et 
v, With regard to the second point as to *the ‘meaning of the 


Канон word ‘loss’, it appears to me that it {5 sufficiently disposed of. 


—— _ by а passage in the judgment of. Lord: Justice Lindley fn 
Sool Oi: 7. Millen v. Brasch®. He „заув : , 

. “Let us consider the question. apart frorg “puthoridy, and let u& take first the 
case of goods permanently lost. The damage to the owner of goods lost ig their 
valid, and possibly in eome cases {frthér вресфа1 damage fðr their non-delivery 
in proper time. ‘Lhe damage to the owner of goods never delwered fh precisely 
the same as if they had been lost. The Carriers’ Act protects the carrier from 
liability for loss, and 16 would minply гепӣет the Act nugatory to Бај him hable 

e." for detention, which 18 itself the resuff ot the loss for which he is not liable... 
It is to be observed that the Carriers’ Act protects the carrier from ‘liability for 
the losg of or injury to’ undeclaretl ggods; the Act does net simply ylieve hım 
from paying the-value of undeclared goods which he loses ; he is relieved from 
fiability for their loss, and 16 would be to fritter away tlfe Act and to depart 
from “sound principles of construction ё held that*loss’ ın the Act only means 
‘value’ as custinguisbed from ‘loss’ and its cons@quences...The result comes to 
this ; if goods wbich ought to be declared &nd are not declared are lost, whether 
temporarily or permanently, thegearrior 18 protected. from Шарњу for their loss 
and its  consequónces," 

it was made a ground of complainf in the memorandum of 
appeal that the learned Judge had disallowed a question? put 

. ' Д . . + . * 1 

* to the plaintiff in cross-examination, namely, what amount the 

plaintiff would have expected to recsive from.the defendant 
Company had the plaintiff made a declaration as to the value 

„. of the articles at the time , they were handed to the defendant 

' Company: for carriage, or, in the alternative, dhe question what 

would the plaintiff value the books at as writings when 
consigned. We allowed the questions to be put to thé plaintiff 

° during the argument of the apfeal:'and the plaintiff's answer 
• was that their value was Rs. 60 ог 70 and they had less value 
“after the accounts had been written in them than they had 

e ° when purchased.” I am, theréfore, of opinion that the learned 

° *. Judge was right in holding that s. 76: 114 not protect the 
. + defendants from lialility to the plaintiff, Since upon the, 
evidence "the books were not ‚ої the .value “of a hundred 


rupees. ау 
It is contended on behalf of ‘the plaintiff that the case must, 
‘row be tried ороп {ће questian of what? loss or. damage. the « 
: laintiff has suffered i in congequence'of the misdelivery of ‘the 
XU SERES ppears to me to be, qflite.. -clear both from the 


‚(10 {1889) 10 Q. В, D. 14% 146, | 
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| ' páseage in the judgment. in Millen v. Brasch, which I have O. Ọ. J. 
just з referred to, ande from" Cr ouch `y. The London and North- 1918 
Weslern Railway Co. and Riley v: Hérne®, thatthe damages. “7 
recoverable against, the’ Railway Comp#ny is the value of the oe 
property Іов and npthiag«more, ‘and that although 8. 75 does оен e 
' net directly protect the’ Railway. Company since the goods aro JAGANNATH 


. not of the value of a huridred rupees, it would be entirely in- 


S ut C. J. é 
consistent with the Act to hold that though if the goods had been hs 
of a value exceeding a"hunüted rupees, the true value would ^ .  , °? 
be : thé: limij. of the defendants Mability, yet, since ethe . 


goods aré of a value less than a hundred rupees, the plaintiff 

may sue for any remote and consequential damage which he 

may &lloghb he has suffered*from the loss. Ín my opinion the о о 

loss. for which tho Railway Company are liable must be 

estimated by the same meastire ofedamage hotii jf мы 

8. 76 and in cases jo which s, 75 is not app 110418, ES 

fore, useless to send back the базе fot pvadence | and а, ба 

as to the’ consequential- damages ; Б plinti may- hin 

euffered ; to allow any such ednseq at ater boys ndthe 

value of tĦo goods would be to renter hg Indis Dail pe 

Act анау and inoperative in repaid. tos goods sm 

value. ^' . i i | P 2m 19 
Moreover I am of opinion that the plaint in respect of the о 

claim for Rs. 25,000 is demurrable, for that sum is calculated 

not upon.any loss which has actually been suffered but in | s 

reference to a heavy loss which the plaintiff says he will bo о 

put to in the future. Thé most that the plaintiff боша claim '' 

: successfully from’ the Railway Company, having regard to his 









evidence, is Rs. 70, and that ів а sum for which he has not - 
sued dnd could not sue in the High Court : see ol. 12 of the Š 
Letters Patent. . 


The &ppéal i is allowed and the suit is dismissed with costs, 


Macieop J.—On the 16th September 106 the plaintiff o 
delivered to the defendant Railway ‘Company at the Victoria ° 
Terminus Station, Bombay, a parcel containing twenty- -four 
account- books consigned to the plaintiff's firm at Nagpur. After. 
the parcel had arrivéd at Nagpureit wag delivered, on the 19th 
September, by a mistake of the defendants’ parcel clerk to the 

*Superintendent'of the’ Gentral Jail, Nagpur.: The*mistoké* —— 
* was'discovered when the Plaintiff 8 agent came to ask for e £ 
delivery. Inquiries. were * made of the Jail'Superin 


. (1) (2849) ) 2 Oar, ЕК, 7890 e (8) 1898) 5 Bing. 9 
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0. C. J. ` and it was ascertained that the books had been destroyed. Qn- 
198 the 30th October the plaintiff's pleader wrote to the defend- 
irn s ants that his client estimated the total loss owing to the: loss 
Ranway Of the account-bookselt Rs. 25,000 as it had become impossible 
та for him to claim his dues from his, various customers either 


Jacdxwarn Out of Court or by instituting suits. The "defendants, on ре - 


Macleod "n 18th December 1916, repudiated the«lainf on the ground that _ 


the parcel came under the head of ‘writing’, an excepted article 
* under в; 75 of the Indian Railwager Acte and the* dontents had 
not,been declared and insured. „After a further, demand was 

. made on the 23rd January 1917, deféndants wrofe deelining to - 

entertain the plaintiff’s claim. The plaintiff, on the 7th 

September, filed this suit stating that owing to the. loss and 
i destruction of the books he would be put to a heavy loss 
which he estimated at 25,000 gupees, and claiming that sum 
er süch other sum as might seem just to the Court , as 
damages. 

The defendants in their wrilfen" аара pleaded that they 
were protected by s. 75 of the Inftlian Railways Act. 

Ou the 20th December €917, а consent ‘order was made that 
the suit should be placed on the board for the trial of the 
preliminary issue, viz., “whether thedefendants are protected 
. rom liability to the plaintiff underg. 75 of the Indian Rail- 

° ways Act of 1890?" The trial of this issue came оп for 
E hearing before Kajiji J. who decided that the value of the 
books did rot exceed Rs. 100 and that therefore the prelimi- 
** nary issue must be found in the negative. "The lehined 
Judge further decided that even if the value ef the books was 
over Re, 100 the loss occurred after delivery to the wrong 
person so that s, 75 offered no protection to the defendants. 

Against this deoision the" defendants have appealed. 

e Section 75 of Indian Railways Act, 1890, runs as follows :— 


"15. %1) When айу articles mentioned i in the second gchedule are contained 

* _in any parcel or package delivered toa railway administration for carriage by 

e railway, and the value of such articles in the parcel or package exceeds one 

hundred rupees, the railway administration shall not he responsible fof the 

loss, destrugtion or deteriofation of the parcel or package, unless the person" 

sending or delivering the parcel or package to the administration caused its 

value and contents to be deolgrod or geclarod them at the time of the delivery gf 

the parcel or package for carriage by railway, and, if so required by the 

» gdministratich, paid or ongaged to pay a percentage on the value во declared „ 
by way of ‘compensation*for increased risk, 


e (2) When any parcel or package of which the value has been declared ûnder ` 


subs. (l) has been lost or destroyed or Fas deteriorated, the compensation 


recoverable in respect of such, loss, destruction or deterioraticn shall not exceed 
е . ee К ° 


( 


е 


ê н т К . 
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e а e e. 
` the value во declared, and the burden of proving the value so deolared to have- O. C. J. 
been the true value shall, nothwithstanding anything in the declaratipn, lie on 1918 
the person claiming the eompensation. s А заах 
(3). A railway administration may make іб'а condition of carrying a parcel, GLP. 
declared to contain any article mentioned in the sedwnd schedule thata railway * RAILWAY 
. servant authorized in this*behalf has been satisfied by examination or otherwise v. 
‚ „that the parcel actually tontatns the article declared to be therein.” RAMCHANDRA 


я Jaca TE 
Itis.admitted that the aceount- books come within the |. — 
meaning of ‘writings’ which are mentioned in the Second Mane of 

Schedule. «Lam of opjnion, that the* loss оѓ. the books was . 

caused by the negligent act of the defendants’ servant in : e 
, delivering them to the wrong фег&оп, "and was not caused áfter 

such delivery: “Loss includes temporary loss and it does not i 

matter that by an unfortunate accident after the loss by 

misdelivery the books were de8troyed in the jail: see Millen ёт^? 

v. Brasch® and Smackmqn v. General Steam Navigation 

00.590; "There seems to have been’ some misapprehension ‘in the 

mind of the learned Judge when he said that on the true cont 

struction of s, 75 loss for whtchea Railway Company js protected 

from liability must be loss to the Company. The preamble to the 

Carriers’ Act по doulft*refers to the losses to carriers resulting о ° 

from their having to pay monies as compensation for goods 

lost in the course of carriage, but, what they are liable for is the 

loss by them of the goods. The protection afforded by s: 75 

lasts as long as the Railway Company are liable as carriers, and o` 

their liability in this ĉase would continue after the goods had 

arrived at their destinalion for such reasonable time as would 

be iequired *for the consignee to come to take delivery. It, 

cannot be contended that the time had expired on the 19th 

September. Then are the defendants protected by s. 75 of the 

Indian Railways Act ? 

In my opinjon the mere fact ethat the plaintiff is claiming o 
more than Hs. 100 for the loss of gn undeclared excepted А 
article precludes anything ebut an affirmative answer, or, in 
other words, bgrs'him from asserting that. 11% value is under aN 
Rs. 100, and ue question what was the value of the ere does .^? ° 
„nof arise. 

The object of'tBis section is to protect a Railway’ sanity 
fyom liability for the loss, destruction or deterioration of 
parcels entrusted јо them for carriage containing articles of 

є special value exceeding in value Rs. 100 unless they have notice: 
* of the contents, so that (а) they can demand a percentage onthe | 
value declared by way. of tompoensation fór inereased risk, KOR 





‚ (1) (1) 41889) 10 Q. В, D. 14$, ~ (2) (1903) 13 Commerçigl Cases 190, 
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0. С, J. “they can. take extra precautions dor the safe carriage of such” 
1918 parcels. The whole object of thé ‘settionewould be defeated 
if the consignor could élaim consequential damages for. the 


mt loss of an ‘excepted frticle without insurjng it, on n the ground 
v, that its market value was under Rs. «100. ,. 
RAMOMANDRA 


Jacannata elhe fallacy of this argument lies in*thinking that loss amd ` 


Macleod, J. damages resulting from the loss сёй be distinguished, so that 
— although ihe loss may. «be within the section the damages 
resulting: from the loss are withett it. 
The question of.value m the srst instance *can only arise 


when a claim is made against a Railway Company for a sum ° 


below the limit and the company pleads that the, value of the 

cot article exceeds the limit, as im Stoessiger v. The South-Eastern 
Railway Company® where it was held that an embryo bill of 
exchange without the fame of the dr&wer was of no 
value until filled up by the drawer and in Blankensee 
v. London ‘and North-Western . Railway Co. ®, — where 
the company pleaded successfully» that the ае of 
certain jewellery consigned was the price obtained by the 
consignor, and not the price he paid. Coleridge'C. J. said . 
“ ‘Value’ means the value to the consignor of the goods"; 
. and Maniaty J. said: “Suppose the Att of Parliament had never 
passed,...and the parcel had been lost, can any one doubt but 

that the plaintiffs in an action...could have recovered the 

-° amount which the«rticle was worth to them ?" Thesesdicta are 
s important as showing that ‘value’ nged not necassarily mean 
'''market value’. No dowbt in many cases the valuo of an 
article жо the owner is the ‘market value’ but’ it would be ‚баву 

to enumerate articles within the Second Schedule such as plang 

and manuscripts which may have в special value to the owner 
beyond the market value, and it seems obvious fo me that if 

he wishes to recover this value he must declare and insure the 

. goods. * If, howeyer, a loss oceurs ‘the liability of the Company 
% is limited by в. 75 (2) tq the true value. And whether the ‘true 
' value’ is the ‘market value’ or some special value which «he 


consignor,can prove the goods were worth toim is a question" 


i which I do not think has yet been decided. The most instruc- 
tive case of all those cited to us is Millen v. Brasch(?. THe 
plaintiff’ в agent delivered to the defendant à & trunk to be ‘sent 
by rail tô Liverpoo? and ther shipped by steamer to Italy. 

* By mistake the defendants shipped if to America. The trunk 





(1) 11854) 23 L. J. Q. B. 293. . (3) (1889) 10 Q. B, D, 142, 
(2), (1881) HL T. 701, 712468. Я ee en. ae 
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-céntaitfed, amopget other things, silk dresses. and a Sealskin- 
jacket, excepted articles „within | the Carriers’ “Act and of „2 
‚ value over £10. The plaintiff claimed T 310 ‘for the loss | 


of the’ trunk and i injury to its ‘contents. . ‘Thereafter ' the" Rir 


defendants recovered’ back the trunk and delivered’ it to the 


15 


0.0. J. 
1918 
-= 


G LP. 
LWAY, 


. plaintiff. They adthitted there had been miscarriage, loss of rane 


time and i injury to tre contente In the lower ` Court it was 


_ porary, thæte the defendant, were | Jable fof the injury to 
articles „under the valug of £10 dut not for the i injury to 
. articles yer the value of* £10. Still for, "the détention of 
those artiolos E b were awarded as damages. ‚Оп appeal the 
Court diffgrentiated thé cage of Hearn v. London and South 
Western Railway Co, where “the company had been held 
liable for detention ав there he goods had not been lost. ‘It 
was. held “that as the goods" were found to have ‘been lost, ib 
was ‘impossible to*hold the carriers liable for. detention capsed 
. by loss. The Act protested “cafriers, from ability fer the loss 
or injury to undeclared goodssand did not simply relieve them 
from paying the valué ôf undeclared goods which they . “lost, 
They were rolieved from liability for their loss ‘and it would 
be to fritter away the Act, and to depart from sound principles 
of construction to hold thet, loss i in the Act, only, meant value, 
as distinguished from Joss and its consequences, 

No doubt i in that case "the value, of the goods. WAS admittedly’ 
over £ 10° but the remarks above quoted appear, to be an 


o 


authority for ‘the proposition that a consignor cannot. вву ‘The .o 


loss of the article&is one thing and the consequences „of the 
loss are another, so that I can sue for the consequential damage 
without insuring the goods’. It must, follow. that when a 
consignor makes a claim agninst?a carrier for. Ње loss of ex- 
- cepted goods and the consequences of the’ loss, he is ol&iming 
the value of the goods to himand if his claim is over Rs. 100 
he cannot be allowed to say that the loss and the consequences 
-of the loss to any one else would not. bé, worth Re. 100 and 
that therefore he was not bound to, declare and insure 
them. 
That this argumént is corregs admits of a very simple 
_ proof. . . e 
x The plaintiff says ‘value’ means Scost price. Supposing this’ * 


o 


* parcel had contained account-books which had cost Re. 110 , 





and the plaintiff had not détlared them under the до, ib is 
HE 0) (1856) 10 Ex 798. * "sy 
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Macleod J. 
` held that the goods were lost though the loss was, only tem- * .- 


о, 
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0. C. J. ‘obvious, that the Company would have been олара бош? 


1918 liability for their loss and the consequences of their loss. If 
ii othe plaintiff had declared them: he could not have recovered 

Кашта more than Rs. 110. 
v ' Supposing, again, the plaintiff had said, to the defendants 


RasioRanes 


Jagannata When the books were consigned, ‘these books are of the value ` 
of Rs. 60 or 70 but if thoy aro lost Тау suffer damages to the .. 


Macleod, J, 
eet oxtent of Rs. 25,000 -and if yourlose them I shall claim that 


amount from you’. Is it conceMable® that the defendants 
would not: have been eftitkd ёо refuse to carry, them and be 


responsible for their loss unless a percentage were paid tocover' * 


the increased risk? If the plaintiff's contention were correct 
the Company would have been bound to carry th books at 
the ordinary rates. It would bea reductio ad absurdum to 
hold that the, Railway Contpaay might be liable toan ynlimited 
extent for the loss of an excepted article under the value of 
Rs. 100 while their liability forthe loss ef such an article over 
the value ôf 100 was limited to the declared value. 

„Та my opinion s. 75 is an absofute bay,to an action against 


е e 
a Railway Company for ny amount exceeding Rs. 100 for the 
loss and the consequences of the loss of excepted goods entrust- . 
. ed',to them for carriage unless a*leclaration has been made 


under the section. Otherwise the risk attached to tho carriage 

of undeclared oxcopted goods would become intolerable. 
er I agree with the learned Chief Justice, though on somewhat 
©, different grounds that the appeal phould be allgwed and ihe 


* suit dismissed with costs» 
е 


`` бш dismissed, 
Solicitors for appellants: Little & Co. 


Е Solicitors for respondent ; Manilal & Kher. 
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. APPELLATE CIVIL. 








Before Sir Basil Scott, Kt, Chief Justico; and Mr, Justice Shah. 
MALLAPPA PARAPPA HOSPETI 


* Under Hindu law, the adgptlon ‹ of the father’ 8 first cousin (father’s bros 


ther’s spn) is * not invahd, * 


act ' * y 
$ lS GANGAVA GANGAPPA HOSPETI.* E 
Hinds . iao cd dimos d dopiton of, father’s first cousin -Rule af Viruddha 
Bambandhh,® е vco 


SUIT to recover possession of property. 

The. praperty in dispute pelonggd originally to one Bhimappa, 
who died in 1908, leavirg him surviving his widow Dündava. 

On the lst September 105, Dundava adopted Gangappa 
(defendant No. 4) i as son to fior husband. The adopted som 
was the first cousin of Bhithappa’ 8 father, as un in, the 


following genealogical tyee :— * 








E TIPPANNA 
б e 
^ Bhimappa Р Gireppa 
Rama s ° Gangap 
й 2 (defendant Ко, 4), 
ы Gangappa , н 
= oom e = Gangava (plaintiff) 


„After his adoption, Gangappa (defendant №. 4) sold 
the -lands in ‘dispute to Mallappa and others ( deféndants 


Nos. 1-3). 


On the 28th August 1913, the plaintiff Gangava, who was 
Bhimappa’s brothor’s widow, sued to recover possession of the 


lands. 


The Court of first instance held that the factam of adoption 


was proved, but it was null and void, ‘оп the following 


grounds : — 


The principle of Hindu law in adoption matters is that the boy to be adopted — 


d be «í » lar to The Samsk tubha la 
shoul * “чн or similar юп, е Samskara Кайа a lays 


down'the contrary rule ag follows i— 


« “fq aAA " uu 


gate _ snifdeqdigeqan э, 





t. Sécond Appeal No. 106 of 1916, 
from the decision of 8. В. Koppikaf, 
First Glass Subordiifate Judge, A P.S 


' *a&Belgaum, in Appeal Not 289 of 


(RS 


1914, comfirming the deoree passed, 
by К. G. Kulkarni, Вбоопа Class 
Subordinate Judge at Atlini, in Civil 


Quit No, 481 of 1918, 2 
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A. Q J. “Mr. Mandlik translates this dictum as follows :—‘(All can be adopted ехсөрб ' 
a brother, *a father’s brother, and a mother's brother (whose adoption) involves 


oe .Viruddha .Sambandha (improper relationship) by reagon of their being unfit to Ji 
MALLAPPA, Фе regarded with the idea of sonship” (page 486 of Mandlik's Hindu Law) I 
* would remove the word ‘anf’ from this translation as no corresponding word is 
Gayeaya , to be found in the original text, Thus the enugneration ‘of a brother, a father’s 
те brother, a mother's brother is only illustrative an doe§ not exhaust the list. . 


Otierwise there would be no objections to pdopt qne’s father as it is ndt 
mentioned. The principle underlying the dictum'is that an adopted son should be 
* similar to a son and not one whg cannot be segarded with the idea of sonship. 
Ы A grand-unole's son is in society called apewncle though he ів? Хоб а father’s 
ы í brother. "He is thus ап ‘eldeg relation withoub regard to the relative age ef 
parties. Не шау be termed an uncle of Йе first degree. 
The case lays down that the rule that ‘no one oan be е whose mother 
the adopter could not have legally mariied' is confined to the specific instances 
of .a daughter's воп, a sister's son and the mother’s sister’s son. elhe case in d 
* hand is not prohibited merely on that Secount, though the idea of an incestuous \ 
connection is at the bottom of that rule, gbe adoption of elderly relations is 
‘prohibited. as there can be no idea ‘of sotship i in such adoptions, In his parti- Я 
chlar case, the adopted boy oould have adopted his adoptive father with, the ë 
approyal of the texts as the latter would havé been a jnephéw of the former. 
І am therefgre of оріпіоћ that the adoptior of defendant 4 was illegal in its 
inception and prohibited by the Shastras. Th8 principle of ‘factum valet’ 
cannot apply to this adoption for curing the defect. . 


The plaintiff’s.claim wab therefore decreed. . 
On appeal, this deoree was confirmed by the lower appellate 

. Court, chiefly on the ground that the adoption іп question 

was against Hindu law, for the following reasons :— 


‘ The adopted son is the first cousin of the father ef the adoptive father, and 
.* ranks with an uncle accerding to Hindu sentiment. The parties are Lingayats 
and the contention that the prohibitions imposed by the Shastrason the 
`. regenerate classes are not applicable to them as Shudras may De sound. - "The e 
decision in Ramchandra Krishna v. Gopal Dhondo, (1908) 10 Bom. L. R. 948 
does not apply, because here the adoption is not objected to on the ground Шаб. 
there oan be no legal marriage-between the adoptive boy's mother.in her maiden 
state and tlie adoptive father, The objection to the adoption now in question 
е arises from the-fact that the adoptive som ів the uncle by courtaey of the adop- (7 
tive father. Such gn adoption seems to be opposed to the entire theory on 
which the law of adoption is based. No decided case is available on the point, 
On page’ 44 of the Taw and Custom of Hindu Castes hy Steele the following 
\ * observation appears :— ' . 

° e “A paternal uncle cannot be*adopted, being in place of his father. Nor а 
maternal uncle, for an elder relation (without regard to the relative age of the: 
parties) cannpt be adopted" 

- Bo also on page 474, part І, of the Vyavahara Mayukha, мі. Maüdlik remarks 
ав follows as to the relationship betwen the adopted and the adopter :— PE 

All that the people require is that the boy should look Шке a born son. "He * 
phould be а ju&ior in rank and years*to the adoptergso that, when adopted, he 

"ау be able naturally to take his рћсе in the Hindu family and behave like a 

eBon,..,.À Hindu has to bow before his elders on stated occasions, He has to . 
beg alms; he'has to make namasharas (low? Relations i he has to observe 
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bern tinue du sd rbi Tei in taking seats, eto, eta. Tiis Si ponen: А. 0. J, 

in the family so-long as he is a junior in domestio rank. - \ 1918 
The son to be adopted" must be such as to fall in naturally into his Iss wien -~ 

ed, "Thus, if he were the uncle аын, ternal) he would not bee „М аер А 

‘ considered: fit for adoptjon.. -For hig- position to ands. ‘the а would be * 

changed, unnaturally.  блхадтд 
All the objections which attąoh to the adoption of a person БЕНДЕ in “Ts 

Household rank to the adopter, apply to the adoption now in ens adi І 

agree with the lower Court in holding. that it {я invalid, ‚ 


The defendants appgaled, to the High Court. .., 


* Jayakaw, with A.-G. Дегай, for, tha "appellant. —Wo карта ` : 
A . that theadoption of the father’ Б first‘cousin is'not invalid under 
5 Hindu law though it may be opposed to the sentiment of Hindu 
} communify. There is no'jext which prohibits such. an adop- 
tion and in view of the decisions of our Court, all detailed 
rules evolved’ from the „досі of petrachchayavaham | (refloe- 
tion of: n боп): are now confined to three cases only, viz, 
(1) ‘daughter’ в вой, (2) sistef’s son, and (3)1 mother’s sister’s,son : 
&ce Ramchandra v. Qopalo*' Yamnaia v.: Laxman Bhim- 
rao ; and Mayne's Hindu Taw: 8th Edn., para 185. 
The Datiaka Mimansa, s. 2, deals with persons to be adopted ° 
‘and ín pl.:107 of the ‘section, the ‘author ' enumerates Persona 
; among whom ‘one born in’ ‘the same general family’ is men- 
\ tioned. This, we submit, would include even. agnates: and 
. persons inthe ascending line. The text ів recommendatofy ° 
only | and the effect of it is that апу one сат be: adopted: at = 
the persons mentioned in the three specified cases.’ i 
. The Dattaka Mimansa “leals with the mode-of “adoption їп. 
“в, 5, The latter-section is controlled by в. 2 for reasops given 
^ ' by Batchelor J. in Ramchandra v Gopal®, ` In pll. 16-20 of 
the section, certain prohibited cases are mentioned and in pl. 17 


o 


piirivya meaning paternal or ifiaternal unele is expressly stated Ы 
ү ав а рөтноп excluded from adoption. We subntit, howefer, that e 
the whol of that placitum hes been treated as yosommendatory : 
m Sriramulu v. Ramayya®. А ГА 
, The observations in Gajanan '"Balkishna v. Kashinath * Е 
| 


- Хатауат go: "to show that апу one in‘ the family can be 
adopted provided he is not one of the three specified persons. 

| Я < Secondly, the rüles of prohibition, being ’ of: Brahmanical 

| | = шы they have no binding forcb in the case of, Lingayste, 
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А. Q J. ' who ате held to be Shudra$: see Gopal Мамат Safray .v.' 
1918 Hanmant Ganesh Safray™.. Even in the,three specified cases, 
7, the prohibition doeg not apply in the case of Lingayate : 
машм а fortiori, there woufl be no prohibition in the case of an 
Gaxcava. uncle: see <Ashanfi Kunwar v. Rup Chand and Bhagwan 
Singh v. Bhagwan Singh, . e^ 


Coyajee, with P. B. т. for the respondent.—It is '' 
. material to note in what relationship Bhimappa (the adoptive 
= ` father) and Gangappa (the adopted son) stood to one another ° 
before the adoption, If we consider $he- ‘degree of desgent from | 
their cominon ancestor, the adopted son is in thé same rank as 
.the adoptive father's father. To adopt. such & person is 
. repugnant to all Hindu notidhs on the subject : see "Mandlik's 
Hindu law; рр. 474 and 485. : it would have been quite natural : 
and fongruous for Gangappa* tò have adopted Bhimafpa. We > 
‘do not base our contention so muck on the applicability of the g 
- doctrine of Viruddha Sambamdim—má&rriage theory—as on 
f incongruity of relationship as explainbd in Sarkar’s Law of 
* e Adoption, 2nd End., p. 317. ee ; 
It is true that the Smriti writers do not expressly prohibit ° 
the adoption of a paternal uncle but they do not also expressly 
prohibit adoption of any other person, e. g., there is no express 
e prohibition against а man adopting’ his own father. It does 
not, therefore, follow that what is not “expressly prohibited is 
^ . impliedly allowed? Nanda Pandita, who is a high authority on 
v, the subject, of adoption, does mention some case& as expressly 
excluded : see Dattaka Mimansa, s. 2 , pll. 29-80; In this there is a 
clear prohibition regarding adoption in the same family. Placita 
107-108 mention prohibition of certain other persons outside the 
e , family : see also 8,5, pll. 15, 16end 17. Placitum 17 isimportant. 
e There éhe word used is pitrivya, which, according to “Monier 
Williams, meang an elderly male member of the family ;. in 
* other words, ‘ve must nct confine the prqhibition to the 
- paternal uncle alore but td every other agnatic ancestor, апа 
‚поф to curtail it or confine it. To do otherwise is to disrefrard 
, ihe test that the adopted boy must be the réflection of a son. 
Up to now. there has been no instance of an adoption of в boy 
who belongs to the higher rank i in the family. All persons in e 
- the highefline should be regarded ag № the position qf the, 
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‘father: Bee Steele on DER id оша of Hindu Castes, · А. C. J. 


page 44, para 38, lagt part ; West and Buhler, pp. 38-39. | 

The cases of. Ramchandra, v. Gopal™ and Yamnava Y. 
Lawman Bhimrao™ relate to the prohibition on the ground '* 
of . Viruddha: SamDandhg: and there the point was one of 

* igcestuous intercourse. „The point of incongruity of relation- 
. ship which I am adv&ncing dif not arise in those cases. There- 
‚ fore those cases do not apply, here. 

The case vf Gajanan Вона: v. -Kashinath Narayan™ 
wha not that of, an unole., 

Secondly, on the point Sf the dus being Shudras we submit 
that the point "has no-importance. If there isa prohibition, 
it appliesto all the fouxclasses. Nanda Pandita specifically 
states that the prohibition as regards sister's вор and daughter's 
son ‘does not apply to Shudigs That suggests that the law 
is applicable to all the four classes and if there is any provision 


not, applying to Shudras it fs so stated: vide Stokes’ Hindu, law 


Books, Dattaka Mimanga, в. 2°pl. 74. t» А 


S. Y. Abhyankar (far А. 9. Desai), in -reply.—The dato: 
rities in this Presidency since Bai Mani. у. Ohunilal® have 
consistently held that the restrictions laid down by Nanda 
Pandita are recommendatory, and it із now too late to, go 
back on the theory of sentiment. Besides the rule laid down 
by Nanda Pandita crystallized the popular sentiment from 
he stand-point of incongruity. It was во argued in Gajanan 
Balkrishna x. Kashinath Narayan but it has been held that 
that argument was not ‘sound: vide Gajanan Balkrishna’s 
C086. . 

It is argued by the other side that the word pitrisya 
applies-to any elderly male member and as pitrivya is expressly 
excluded by Nanda Pandita in 8. 2, pl. 30 the adoption i in this 
case ів ‘invalid as being covered by a direct text. To that or 
reply is even assuming that the ruling in GajQnan Balkrishna 
v. Kashinath Narayan does not apply. to uncle yet the 
textat s. 2, pl. 30,does not help the case of the-respondent at all 
* because it is limijed to the full uncle: see s. 2, pl. 31. The word 
ekajaía shows that, the text does not apply'to such as are born 
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of a; difforent- father or mother. hi ud that -it would rs 
apply to a collateral. Q8 

Further,'as to the question of Р Е ог repugnanoe to 
popular ideas, we Submit, it is tóo vague and it is very 
difficult to draw а line. Besides the popujar ideas have been 


qhanging since the time of Nilkantha and. it would. not ebe' 


proper to refer to so vague a princtple where rights to property .. 


are concerned. It is true that Sarkar says that the boy to ' 


be adopted should be in the next .defree below "the adoptive 
father, that is,.he sheuld bejn the same-degpee ав a воп 
and he goes on to say that either а paternal uncle of a grand: 
nephew cannot be adopted. But the adoption of a grand 
nephew was upheld in Hagan Chunder Banerjiev. Hurro 
Mohun Chuckerbuity™ and-there is no reason why- the same 
‘pringiple should not ‘be applied? to the adoption „of a boy 
‘standing one degree higher. 
thaé the son of a wjfe's brother cannot be adopted. has never 
been folldwed in this Presidenóy. . 

The observations in West and Bøhler and Steele are 
vague and 16 is not possible to say if in that particular oasa 
the uncle was a full one or not, 

.We say therefore that there being nothing against the view 
consistently followed in Bombay the same should be followed 
and the adoption be declared valid. . 


* І Сит, adv. vult, 


Suan J.e—The plaintiff in this case sued to recover possession 
of cextain land as the next reversioner of the deceased 
Bhimappa. 

The defence was that Bhimappa's widow had .adopted 
Gangappa, and that Gangapba had alienated the property to 
he other deferfdants." 

The plaintiff's claim must fail if the cago isvalid. Both 


‚ the lower Courts have held the fact of the adoption proved, but 


they have found it to be invalid according to Hindu law. , .. 
Gangappa, the pereon adopted, was before ,adoption the first 
- cousin (father's brother’s son) of Bhimappa’s father. -The 
lower Courts have held the adoption to be invalid on the 
. ground that Gangappa was‘in the position vf an uncle to the 
“deceased Bhimappa and that his ndoption i is opposed ‘to the* 


e theory, upon which fhe law of adoption is based. The lower ° 
appellate Court has relied upon a passage in Stgele’s Law and 
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Besides the opinion of Sarkar . f 
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Ctistom “of Hindu Castes at p. 44'and certain observations i in A 0.5. 


Mandlik’s Hindu Lag at р. 274, . А 
In the appeal before us-it has.been contended that though 
the adoption may be opposed to the serf¥iment of the Hindu 
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= 
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community and to the thgony of adoption, in the absence of САЗА 


shy prohibition based upon any Smriti, such an adoption 


ought not to be tréated*as invalid. Mr. Coyaji for the 


respondent has relied not only.upon the,passages referred to in 
the judgment * of the lower appellate Court, but also upon the 
renlarks in West and Buhler's .Hindue Law at p. 1038, the 
opinions ef, Nanda Pandita in Dattake Mimansa, Section V, 
cl. 17 and Section II, ols. 29-31, the observations of Golap 
Chandra Sarkar Sastri relating to,incongruity of relationship 
in Tagore Lectures on the Hindu Law of Adoption in Chap. VIII 
(2nd Edn.), and the necessity*of &he adopted son bearing, the 
resemblance of a ‘son according to the expression puira- 
chohhayavaham ©“ учала. sf in Saunakg’s text referred to 
in the Vyavahara Mayulsha and the Dattaka Mimansa. 

The parties are Linggyats; but I do not think that that 
circumstancé makes any difference dh the present question. 
The ground of invalidity, such as it is, is general and appli- 
cable to all. those who are governed by Hindu law. It js 
not confined to the three e regenerate classes. There is no 
special custom alleged in the present case, and the validity of 
the adoption must be determined with referenee to the ordinary 
Hindu law. , | 

The question that we have to consider is whether һе adop- 
tion to A (by his widow) of his father’s cousin (father’s brether’s 
son) is invalid. We are not concerned with the adoption of any 
nearer senior agnatic relation, and I donot wish to be understood 
as expressing any opinion as to the validity of such an adoption. 
That must ‘be considered if and when such an adoption takes 


-place, and the question as to the validity thereof is raised’ 


There is apparently no reported cage on the point which we 
have,to decide apd none has been cited te us in the course of 
the arguments. . , 


5 


Shah J, 


There is nothing in the Mitakshara or the Vyavahara І 


Mayukha expressly bearing on thig point, I mean there is no 
express prohibition to adopt the father’s first or distagt cousin. 
‘As to е opinion expressed by Nartda Pandit in the Dattaka - 
"Mimansa, Section V, cl. 17 relating-te the paternal uncle, I am 
by no means clegr that the word used there for paternal uncle, 


wiz, к (Aqsa) «means . anything ` more than аз 


o 
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` brothór (Riga); but assuming that 1 inclides an: diy 
relation in the position of‘ the ‘first cousin of the father, it is 
clear that the opinions expresséd by Nanda Pandita in cls. 16 to 
‚ 20 have been held in'a series of decisions af this Court ending 
with Gajanan Balkrishna v. Kashinath Narajan® to` be` re- 
cemmendatory and not mandatary except gs to the three specific | 


cases of daughter's son, sister’s son, “па mother’s sister’ в воп ав ·· 


regards the three regenetate саваба, The оріпіодӯ are based 
on the ground of аа sumbindha or the rules relating бо 


' Nigoga. Having regard to the*cursent of decisions of this 


„£ an only воп, “upon which opinions are clearly expressed by • 


Court, Mr. Coyaji has not pressed this part of.tite argument. 

“Ав regards cl. 30 in в. II of the same book, iť ів clear that it ` 
càn apply only to the father’ е brothbrs and not to tHe father's 
cousins. The text of Manu, upon which the opinions expressed 
in cls,’ 50 60 38 are based, malês if clear thet Nanda Pandita 
in als.’ 30 referred to the incapacity оЁ ап unole (father’ 8 
brother) and not of & person traated as Being in the position 
of an unéle to be the object of adoptton. He could not even 
mean father’s half-brother according to ehis interpretation ' of 
thé word ekajata. (geen) used in Manu’s' ver&e “х, 182), 
Thus Nanda Pandita’s opinion expressed i in that clause cannot 
hetp the: respondent. Farther with refererice to oné of Nanda 
Pandita's opinions based on his rading of thé text of Manu, 
viz., that relating | to the wife’s brother’s son in cl. 38, it has 
been Hold that it is merely recommendatory and not obligatory: 
see Bar Nant v. Chunilal® and Putte Lal v Parbati Kun- 
war), 

Mr. боувјі has, however, contended that in the expression 
putrachchhayavaham the prohibition to adopt the father’s first 
or any distant cousin who would be in the position" of an 
elderlyerelation.to the ‘adoptive father, is necessarily involved 
quite jndependantly of the considerations based on viruddha 
sambandha or Niyoga. It isa significant fact, however, that 
no such ‘prohibition is. ‘inferred in terms by the author of the 
V yavahará Mayukha. or even by Nanda Pandita anywltere 
врать from his inferences in paras.16 to 20, s. *V; of the Dattaka" 
Mimansa. ' Having regard to. the tendency. of the ‘deciaions in 
this Presidency, it ig not safe 1 in my opinion, to infer any such 


. prohibitjoft аз B rule 'of law.' Even in the case of the adoption ө 
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' the authors of the Mitakshara, Vyavahara Mayukha and’ A 0. J. 
Dattaka Mimanss,, these. opinions are held to bé merely 1918 
recommendatory and not mandatory :,see Sri Balusu Guru-, “7 
lingaswamt v. Sri Balusw RamalaksIamma and Vyas оаа 
Chimanlal у. Vyas, Raychandra™. .Gaxaava 
`7, There is no Smriti text laying down such a prohibitipn Shak J. 
expressly, and I am ünwilfing to infer such a prohibition from 

the expression putrachchhayavaham, firstly, because inthe ° 
specific cages of daufghtef’seson, sister's son and mother’s ' 
sister's воп, ав regards the three regenerate classes the .pro- 


* hibition *is accepted as if is referable to the Smriti writers, 


Saunaka-and Sakala, and not merely because it can be inferred 
from the*expression according ta the opinion of the commen- 
tators; and, secondly, because the prohibition, if generally 
inferred, would spply so extensively and would be so important 


^ that Nilkantha and Nanda Pandits would have referred tp 


it. From their omission to refer to,this prohibition as 
inferable from the expression, I think ‘that the* expression 
suggests rather a rulg pf propriety at least as regards the first 
cousins and more distant senior telations than a positive 
prohibition, The adoption of such senior relations would 
be opposed to the sentiment of the Hindu community, and it 
may not be easy to dissociate the mandate from the recom- 
mendation. But on the whole I do not think that there is j 
any legal prohibition to adopt the father’s cousin. о, 
‚1, attach some importance to the consideration that the 
prohibition, if it is extentled to a senior relation more distant ° £ 
than the father’s’ brother, could not be properly restwicted to 
the father’s cousin, but would apply to any distant cousin of 
the father of the adoptive father. Mr. Coyaji contended—in 
fact he had’ to contend—that not only a first cousin but 
any distant cousin of the adoptive father's father "or any 
elderly agnatic relation of the adoptive fathpr would'be in- . 
eligible for addption as a matter оё ат, Не conceded that the — 
relations in the,same degree as the adoptive father from the А 
e common ancestor would not be within the rule of ingligibility, 
though „Mr. Mandlik would consider them ineligible for 
adoption as not being j junior in fank to the adoptive father. 
The adoption of a’ coysin has been held not to be invalid by the 


o 


* Madras High Court: seb Virayyu v. Harmonia? І think 
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that if'the prohibition really exists and is so extersive, it would 
be supported by far clearer texts than’ we have; and that'it 


would be in consonance with the. general trend of the decisipns 


'onthis branch of the Mw of adoption to hold that the expres- 
-sion putrachchhayavaham implies a eresommendation and not 


а mandate not to ‘adopt the father's „ cousin and more ` 


distant senior relations. , 


| f vor, xil. | 


As regards the observations of Steele, Mandlik, Sarkar, and 


2 West and Buhler, I think they ai? ‘valu&ble, во far as they 


are applicable, as indicating the sentient but sre insufficient 
for the purpose of establishing any rule of positive proltibition; 
In the passage in Steele’s book, the reference to the paternal 
uncle may not be necessarily te the father's cousin; and apart: 
from that it occurs in a passage containing rules of preference 
whioh Are clearly recommendadions ‘and not positive rules of 
ldw. Ав to Mandlik's valuable criticism, 1р is noteworthy 
that the test of age has not been gcqepted.in this Presidency as 
a definite’ Tule of law: see Gopal ve Vishnu? : and the 
simple rule enunciated by him would apply to so many distant: 
relations, that it rather stfggests a counsel of propriéty than a 
rule of law prohibiting all such adoptions. West and Buhler 
refer in a foot-note at р: 1088 of their -book to а passage in 
Steele's Law and Custom of Hindu Castes at p. 184, which shows 
that it is recommendatory and not obligatory. Аз to Sarkar's 
observations based.on the incongruity of relationship they 
stand on'no better footing than Mr. Mandlik’s criticism with 
roference to'éhis point; e =e j 
· Assuming, without deciding, thai the incongtuity of relation- 
ship, apart from any consideration of viruddha sambandha or 
of the rules relating to Niyoga, may afford a basis for invali- 
dating an adoption, Ido not think that it could be properly 
oxtended to the first cousin of the father of adoptive father or 
to the rhore distaht elderly relations. -* i 

I think that thera ів considerable force in the argument, 
which has found favour with the lower Courts that the adoption 
of а cousin of the adoptive father’s father is opposed to the the- * 
ory of adoption; but on the best consideration that I oan give 
to the point, I have comb to the conclusion, not without 
reluotance,that though such. an adoptiqn is opposed to the 
Hindu sentiment it 4s not prohibited by law, and cannot be 


*íreatod as invalid. œ p є 
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Xe Tho result, -eherefore, is: that this appeal must be allowed and’ А. 0. J. 


the plaintiff's auit dismissed with-costs throughout on pus r.. 1918 
Qo л у ; E : —— ` 
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Sea Customs Act (VIH of. 1878), Secs.. 1С7 (3); 188, : 188 and- EENE S IA and 
fine ordered by Collector „of o Customs Inquiry mc, de, by clerk їп accused's 
absence—Adjudication by Collector merely. oR’ the report of the clerb — Not a x 
proper ad juliótion —Furiadiotiog of ie Ciel Cours to entertain suit for setting 
' aside confiscaiion.© | ч (5 
* During the seaxoh of-the plagutiff'à house for an offenoe of theft, the Sub- 
а of Police found. no, ingriminating ‘articles but came acros$ some 
silver ingots, which he attached and handed over to a clerk in-the Customs s 
- Dopartment, , "The clerk recorded evidence, against the plaintiff сіп his 
‘absence to the effect, ‘that the silver had, been imported without payment, of 
duty and made a report to the Collector “of Customs who, withoub 
móre, ordered the’ silver to: be confiscated under 8, 182 of the Sea 
Customs Aot, 1878, and fined the plaintiff in a sum of’ “Ra. 1000° under s, 167 ° 
(8) :о# the Act. The plainsiff: having suéd in а Civil Court to: recover thé 
„valuo of the silver confisgited and the amount-of the -fine,- the trial Court , 
- threw, „oub the claim on the preliminary groung that as the Collector's *. 
, decision was, final under в. 188 of the Act the Civil. Court had no jurisdio. 
" ton to entertain the sui On appeal : — 06? 
Held, reversing | the deores, that if it appeared that there had b teen no 
legal, ‘adjudication of the matter by the Collector of Customs ‘in acoordance 
with the provisions of the Bea Customs ‘Act, 1878, the Jurisdiction vof ча 
Си Court to tako шошо of p ащ was not еа en e 
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Боир for declaration. Š | oe o 

The piaintiff Ganesh owned i a house and. factory, in Malvan. 
On the 20th March 1915, his house was searched by tho, Sub- e 
Inspeotor of Police i in connection ' with’ 4 domplaint of theft, А e 
„Хо incriminatin ‘articles were found’ during , the, search; but 
the Police Officer came’. across, silver ingots weighing about 
150 lbs. The Police Officer thereupon sept-for a clerk of the fisha 
curing yard who belonged to the Salt Department and at his 

* instance attached ‘thé silver, which was, made over to tlre 
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* First Appeal No. 190 ‘of 10]7,"'. District Judge of Ratnagiri, in Suit 
% from the decision of C. E, Palmer, ' No.*2*f 1816, 
. E 2 e 
. * A e * e. e 
е . 
. 
. л в . 
e e 


Я š e 7 . F 
28 — -— THE BOMBAY LAW REPORTER, · [VOL XXL ' 


j Е ^s Ё eo . е 
А. 0; J. ° The Sarkarkun took evidehee of witnesses inethe absence of: 


1018 ђе plaintiff, and reported to.the Collector of Customs that the 
—— silver was imported into, India without payment of duty. · 
бахан. * The Collector of Cff&toms, on receipt of „the report, did not 


Бактан ‘send for tlie plaintiff and give him „ац opportunity of cross-. 


plaintiff any opportunity of giving tis défence. He took the 
matter up merely on the, report, nd, on the 24th April 1915, 
ordered the silver to be confiscated unde? s. 182, and fined tha 
plaintiff in a sum of Rs.*1,000 under в. 167 «3) 2 the Sea 
Customs Act, 1878. " 

: On the 19th April 1916, the plaintiff flled the present suit 


Collector of Salt, Revenue and Customs, to obtain a dealaration 
that (he orders passod by theeGollebtor of Customs as to con- 
fiscation and fine were illegal and not binding on the plaintiffand 


to recover the value of the silva confiscated and the amount’ 


of the fine" imposed. . 

The plaintiff averred that the silver ЧЫГУ. was & por- 
tion of tho silver whicB he had purchased from ¢ dealer in 
silver at Bombay, for the purposes of his factory at Malvan. 

. 1 was contended by the defendants in reply that the. silver 

, ‘in question wasimported from Goa, а foreign port, and illegally 

landed: without payment of duty at a place which was not а 

5 E port; that even if ¢he search or seizure by the Police had been 

illegal (which was denied) it could not vitiate the action of 

* the Collector of Customs p that the Collector's order, which was 

‘confirmed by the Commissioner and Goverhmént, was- final 

under s. 188 of the Sea Customs Act, and that thé Giyil Court 
had no jurisdiction to entertain, the guit. 

Sevezal issues were raised at ‘the trial, the sixth and p" of 
which Was: “Has the Court not jurisdiction for the reasons 
given in clause 4of the defendant's written statement PO 
. ^ . This issue was tried.as а. preliminary issue; and the trial 

Court came to the corolusion that it had по junisdiction to uy. 


the suit, on the following grounds :— ә. 

` By consent of parties issue 6 was tried first. It is contended on behalf of 
defendants that this Court has-no farisdiction. Under в, 188 of Ева Custonss 
Act every order passed in appeal under this seotion shall, subject to the power 


examining the witnesses against him, nor did he give the ° 


against the Secretary of State for India in Counci? and the 


of revision conferred by $ 191, be finqL As the Јо Government declined to ө 


^ modify under s. 191 the order passed, it is final, 
, * Plaintiffs case is that this Court has јагівдісйоп because the proceedings 
whioh ended in defendant 2's order were i]legal throughout : 80 a suit to set 


them aside lies The special acts of illegality relied on are ;— n 
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51. The search by the Police Officer, —'' бог 
2, The attachment of the silver by, the Bub-Inspeotor ab the indtance of a 
clerk in ‘the fish- -curing у#а heither of these being porsona duly employed fôr 
the ‘prevention of smuggling, 
`8. ‘The trial evidence was поб recorded in plaintiffs presence so he had no 
opportunity of cross-examinin the witnesses and his own witnesses were nob 
. examined, The Custams Collector passed his order on evidence recorded by 
the Sarkirkun, The penalty finposed avas nob warranted by cls, (8) and (70) of 
- в, 167 of the Sea Customs Act. “° 
Tt is admitted that the Sub-Inspecsor on | the, 20th March 1915 went to 
plaintiff's. factér$ and ‘searched it eqstenaibly for the purpose of discovering 
property stolen on board the ferry steamer. There was, it is alleged, no justifica- 
tion for the seatch as there was no rbason to suppose that the stolen prop&rty 
was in plaintiff's factory. No stolen property was in fact found but the Sub- 
Inspector called the clerk of the fish-curing-yard who belonged to the Salt 
Department aot to the Customs Dgpartment and at his instance attached the 
silver ingots and handed them over to the Sarkarkun. This officer recorded 
evidence behind plaintiff's back and then reported to the Collector who passed 
the order complained of on the 24th ApriP1@15- Н ЕГ 


; Under в. 165, Criminal Procedure Code, the Sub-Inspector was clearly authori-° 


sed to search for anything necessary to the conduct of the. investigation into 
‘the theft on the ferry steamer: so his'seftch was lawful in ita inception. It is not 
alleged that any objection Was made to the search at the time, or later to the 
Sub-Inspector’s superiors onsthe grounds that the Sub-Inspector did not act in 
good faith or made the search for the purpose offannoying plaintiff. 

Plaintiff's next point is that the attachment was made under the Sea Customs 
Act. Under в, 178 of the Act the seizure must be by an “officer of Customs-or 
other person duly employed for the prevéntion of smuggling.” “Duly employed” 
means that the Chief Customs Authority must have employed the person 
by name or office to prevent gnuggling. Neither the Sub-Inspector nor the 
Salt clerk was so employed. 

Again under s. 180 of the Act в Police Officer can only Beize things liable to 
confiscation under the Act on suspicion that they have been stolen. Here there 
was no ground for any such suspicion : во the seizure was illegal.. ° 

І am nob prepared tc'read.into the words “duly employed” the very extended 
meaning suggested but it seems unnecessary to determine exactly what they do 
mean, Section 180 of the Act is not very happily worded bub does not make 
the seizurd illegal, Under в, 550, Crimingl Procedure Code, “any Police Officer 
may seize any property...which may be found upder circumstances which 
oreate suspicion of the commission of any offence,” The offence auspeoted in 
the case was'the offence of smuggling and the silver ingots were rightlye seized. 

The last point is that the trial of plaintiff *was nob condubted in accordance 
with the Code of Criminal Procedure, That Code, however, does not apply to 
trialsebefore the Oustqms Collector. No special procedure is prescribed for such 
teials and there is no reason to suppose that there was any failure of „Justico as 


20 


AJN 
1918 
-—— 

* GAXREH 


t, 
SECRETARY 


oF STATE 


tho result of the departure from the methods in force in ordinary criminal , 


Courts or that any such departure was illegql. It is not shown how the penalty 
imposed is nob warranted by s. 167, cls. 3 ang 70 of the Sea Customs Act. 
Section 188 of the Sea Custgms Act lays down that every order passed in 


“appeal ‘under this section shall subject te the power ef revision conferred by’ 


* g. 191 be final, 
I see no reason to suppose that tis means that the order is final only so far 
as the defendant is eoncerned and that any person feeling himself aggrieved by 
"е order may go to a Civil Oqurt and have the ofder set agide or ae 
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40.5," The plaintif appealed to the High Court • B 
dii A, Gs Desai, for the appellant; — We say а suit will Ite: 1 
Олљазн, * 18 incorrect to вау that-a воі ів barred because of: the last 
Жыз E clause to s. 188 of the Sea Customs Acts The order passed 
oœ Under the Act is no doubt declared to*be “final” under s. 188.. 
тт" But it-is “final” во far as the Revenus ор Customs authorities 
sre concerned. There are certain provisions in the Act ‘which 
. show that suita are not‘barred. “Thus sa. 198, 18 A (5), 123 
. - and 197 show, that certain acts éf the Customs Officials can, be 
ch&llenged in a Court of law. In se 199:(1) of the Bombay 
Land Revenue Code certain orders of the Cdlleator passed 
under s, 128 are declared to be ‘final’; and yet in cl 2 of 
. в. 129, a-suit is contemplated to sef wide such ‘final’ ordera. 
This shows: that the use of the word “final” ins. 188 does not, 
everby implication, negattv8 the idea of suit: vide Hane . 
“Bhanji ` v. The Seoretary ‘of State for India, i * 
If the Legislature did mean $o prohibit suits it would have 
expressly ‘said во: vide, e. g., Income-Tax Асі, в. 89; Forest Act, 
* o 8,79; and Khoti Settlement Act, s: 2 e The Sea Customs Act 
(VIII of 1878) and the Forest Act (VII of 1878) were both 
passed on one and the same day and yet we find that the latter 
s Aat by s. 73 prohibits.suits, while the former is silent on the 
. point. The silence is significant а both were passed by tho 
same Legislative Council on one and the same day. К | 
If, however, it*is found that the бөз. Customs* Aot doos 
e ү, prohibit suits, we say the Act is ultra vires. The Governor- 
General-in* Council derifes his power to legislate under s. 22 
of the Indian Councils Act of 1861 (24 & 25 Vic. c. 67); but this 
power, ia. controlled by the Government of India Act, 1858 
P (21 & 22. Vio. c. 106). Under & 65 of the latter Act “all persons 
and bqdies polific shall and may have and take the same suits 
and remedies and proceedings, legal and equitable, against the 
. Secretary of State in Couneil of India ag they could have 
^ done against the said.Gompany” i.e., the East India Company. 
The new Government of India Act, 1915 *(5 & 6 Geot V. 
с. 01), & 32 is also to the same effect. If, therefore, we show 
‘that the suit as- framed could have been filed against the old 
East India Company—and. güch suits could be filed against . 
tho Company: vide, e.g., ‚ Reg. VI of 1914, в. 4 and Act I of, 
.1892, s. 14—we cannot be non- suited because of any provi.. 


* sions іц the Sea Customs Act. Weesay we cannot benon-suited °° 
—_-_ ———— 
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for the simple reason that the Governor-General-ineGpuncil 
has no power to pass any Act which prevents & subject fronf 
suing the,Sécretary of State in Council--who is the successor 
of the Company—likesany other, defendant in a Civil Court: 
Secretary of State у. .Мотем ; Hari Bhanji v. The Secre- 
larg of State for Indiq® ;* The су of State for India vt 
Hari Bhanji'?; and The Peninsular and Oriental Steam Navi- 
gation Company v. The Becr etary of State for India™, 

The suit as against. “the ‘Cflatoms Collector will also lie. 
There is no provi$ion in th Ses Customs Act which prohibfts 
suits agaidst Oustoms Officers. Other Acts, e.g., District 
Police Acts. 80, Bombay City Police Act, 8. 140, and Salt Act 
(VI of 18905, в. 61, prohibit such sfits. If the second defend- 
ant claims immunity from suit he must show that he has not 
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stirred “one step ой of the *exabi? limits prescribed by *the , 


Statute"; Chabildos Lallubhai v. Municipal Commissioner, 
Bomba. See also Nem Chand v. Secretary of State Jor 
India: 9; and Clarke v. Brojendra Kishore™, 

Lastly; we say that aeethere has been no “adjudication” as 
such by the Customs euthority, we are 3 entitled to seek redress 
in a Civil Court. The Sea Customs Act does not indicate how 
inquiries under the Act arg to be conducted, but the word 
“adjudication” in the margirfal note and the word “adjudged” 
іп в. 182 show that the Customs authorities, if they do not 
wish to have their actions challenged in Civil Courts, must 
not act in a high- -handed and in an arbitrary manner, as they 
have ıdone in this. case, but must “adjudicate”, i.e, must 
“decide judicially” in the way indicated in the Act. Ih the 
present casp the procedure followed is, from beginning to end, 
ono which cannot be justified uader the Sea Customs Aot. 
Quite apart from the illegal manner in which the silves was 
seized, we gay, we have.never been given.a fair hearing aj all. 
The officer who passed the order against us under s. 107 did 
not himself take evidence, but has acted en the. reports of his 
subordinates. These reports were made behind our back and 
we were not given an opportunity to ‘meet the et parte 
allegations made therein. We had, no opportunity io oross- 
ex&mine the witnesses, nor word. we allowed to lead any 


gvidence оп our behalfe The result is that we have been . 
e D * ° ° 2 a 
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S. S. Patkar, for respondent No. 1.—The Customs Collector 
acts judicially under в. 182 of the Sea Customs Act. 


His decision cannot, therefore, be, “challenged by another, 
А judicial tribunal. His decision is dgolared to be final under 


s, 188. 

If the Legislature provides 8 Special, Tribunad efor the dis- 
pogal of any particular matter the jyrisdiction of the ordinary 
tribunal ‘is impliedly, if not “expfossly, exelüded; Balvant 
Ramchandra v. Secretary of State; The Queen v. Collins® 
Bhaishankar v. The Municipal go ‘poration of- Bombay ‹ ‹ 
and Maxwell, p. 156. 

"Section 9 of the new Cjvil Procedure Code does not require 
thaf the jurisdiction should be “expressly excludéd". The 
reason why Legislature has delegated the tlisposal of special 
matters to Special "Tribunals may be that the latter tribunals 
are more familiar with those special matters than an ordinary 
Court of law. Thus the question deternfining dispytes relating 
to boundaries is very properly assigned to the Collector’ 
who is, by virtue of his office, more familiar with that matter 
than' an ordinary Court of law. His decision is declared to 
be “determinative” which means that his decision is “final’, 
and not liable to be challenged in any "ordinary Court of law: 
Lakshman v. Antaji® ; see also Ramchandra v. The Secre- 
tary of Sipte®. = 

If g Civil Court has no jurisdiction the allegation that there 


` was no opportunity given to the plaintiff to place his case 


before the Customs authorities will not clothe such a Court 
with jurisdiction to examine.the correctness or otherwise of 
the drder of the officer of the Customs. If this were the 
rulesevery convicted criminal would have a right to require в 
Civil:Court to*set aside the conviction and.ask for a refund 
of the fine paid, on the ground that there was no legal 
adjudication in bi case or that me had pien given nd fair 
hearing. 

Defendant 2 has кеа їп the exercise of the statutory 


f vor. x2}, 


powers conferred on him by the Sea Customs Act, and not in * 
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ксн to аву order;of the Executive, Defendant, 1 ig not,’ 
‘therefore, liable for jrvegularities, any, - of defentlant 2: 
Shivabhajan v.. Secretary of State for India®. | Defend- 
ant 2 can further claim protection under the J udicial Officers’ 
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_HEaton J.—The plaintiff's guit was: Жыш by ‘the 


District Judge of Ratmagirb op the ground that the Court had * 


nd jurisdiction tp entertain.it. The plaintiff has appealed tous. 

We havo: "before us only’ the- plaint, the written statement and 
the ‘judgment’ of the District Judge, and as the question is -one 
-of jurisdietion and the. fects have not been, determined, we 
have for the purpose of our decision to assume the truth of 
the facts, stated dn the plamt ang then determine а) the 
Courts have jurisdiction or not. ‘ . 
k The plaintiff’ 8 cause, of action, d put 16 briefly; i is that ‘somo 
Шур belonging {о him-pf жи value was seized and 
confiscated by the Customs authorities, and that he was sub. 
“jected to a penalty of Bs. 1,000 and ethat these things were 
done, under the cover of ss. 167, 182, 188 and 181 of the Sea 
Customs Act (VIII of 1878). , Tho- Plaintif ваув these things 
were wrongfully done. 3 

‘There are two ways in which the. question of jurisdiction 
can- be - -lọoked at. The first is a very general way which 
involves a consideration of the judgment of the Privy Council 
in: the case of Secretary of State v. Yoment®, . The question * 
which would ther arise is this: supposing: the Sea Customs. 
Act ‘excludes the jurisdiction of ‘the civil Courts, is -that, 
enactment to that extent ultra vires of the Indian Legislaiuret. 
The- second way of looking at ithe matter is Particular and 
turns entirely on the special facts to be proved. The qtestion 
raised by this way . of looking al the matter is this: does 
‘the Sea Customs Act really exclude the jurisdiction. of the 
. civi, Courts in this particular: case?. "7. 
° The-first and moré general view need net really ocóupy . our 
consideration, because unless the plaintiff can show that the - 
Courts have jurisdiction on the. -particular facts alleged, he 
cannot, succeed whateyer. view , Be taken. ‘Of course unless 
* there'i 18 something i in the law to prevent it, аа. plaintiff whose 
* property—and in this case property of considerable value— e 
m (1904) Т, L. В. 98 Bom. al4; o (2) (1912)-16 Bom, І, R, 27, », 0? 

* 6 Bom. L. R, 65, e Е ота - 
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has been seized and confiscated by a Customs official ind froin 
whom has been extracted a heavy’ fine,mmust have a right of 
action on the ground that these things have been wrongly done. 
The answer to thif on behalf of the defendants who are the 
Secretary of State for India and the Gollector of Customs is 


this: They say that for the purpose of confiscating propersy : 


on the ground that customs duty his not been paid on’ it and 
of exacting a penalty»a Special Tribunal has been set up by 
the Sea Customs Act, and that as*this 18 so, the jurisdiction of 
the*ordifiary Courts is excluded. Тре generab proposition "of 
law here implied cannot, I think, be disputed, and ih support 
of it I will only mention the case of Balvant Ramchandra v. 
Secretary of State and the cases therein referred to. As 
instances in which the principle has been applied, I mention 
the ease of Lakshman €. dmiafi ® and «ће case of Ram- 
chandra v. The Secretary of State. І need not labour -this 
point, because it was aoncedag qn behalf of the plaintiff that 
where such & Special Tribunal is provided by law, the jurisdic- 
tion of the civil Courts is excluded if the Special Tribuna] 
has acted according to "aw. There can, I think, be no doubt 
that such a Special Tribunal is provided by the Sea Customs 
Act. Section 167 speaks of offences*and penalties and gives 
a long list of them. Section 18% provides that all offences 
against this Act, other than those cognizable under s. 182 ‘by 
officers of Customs, may be tried summarily by a Mavistrate, 
Section 182 provides that all except a very small number of 
the offences mentioned 4u' s. 167 ‘are to be disposed of by 
Custonfs officers. ‘The exact words are “sûch confiscation or 
penalty may be adjudged.” Then follows в classified state- 
ment of jurisdiction conferring powers on Customs officers not 
dissimilar to, though more limited than those of ‘First, Second 
and Third Class Magistrates. Then s. 188 provides that there 
shall be an appeal and that avery order passed in ‘appeal under 
this section shall, subject to the power of revision conferred 
by s. 191, be final. The power of revision conferred by в. +191 
is confezred on the’ Local Government. We have here then 


‘very clearly indicated a Special Tribunal, and 16 is a -Special 


Tribunal for adjudging confiscations or penalties or both 
against a person whi who is alleged to have, committed an offence. 


(1) (1905) L L. R. 29 , 39 Бош, 480, 603; (3) (1888) L L R; 12 Mad, 1 105. 
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-It seems to me that where this Tribunal operates, especially as 
the order of the appgllate-authority is stated to be final? a suit 
in the ordinary civil Courts will not lie to set aside the order 
of the Special Appellate Tribunal. At the same time the 
Government authorities capnot, to use a colloquial expression, 

"have it,both ways. They, cannot have absolute immunity from 
civil suits and at the*same*time disregard the provisions of 
the Sea. Customs Act. If the Specigl Tribunal has operatéd 
as provided ‘by the Acts-weliend good. But if there has in 
Ѓаёь not been a decision by such а Trébunal grrived at in the 
manner provided by the Act, then the Tribunal has not operat- 
ed and the bar toa suit does not exist. The general nature 
of the proeeedings of the Tribuna} is indicated by the use of 
the word ‘adjudge’ especially as it is used in connection with 
what is described as an offertce. «We have therefore to congider 
whether the Customs officer has really adjudged the confisea-* 
tion and the penalty, in other words, we have to consider 
whether there has been, an adjudication. Now thé plaintiff 
-alleges that the од who claims to have adjudged the con- 
fiscation and the penalty never himse took the evidence of 
the witnesses; that he never saw the plaintiff who may be 
described as the person accused or heard what he had to say ; 
that the person who did take the evidence was a subordinate 
official; that he took it jn the absence of the accused who had 
no opportunity of cross-examining the. witnesses; and that 
the accused ,was not given any opportunity of adducing. 
evidence in his own favour. As І began by saying, we must, 
for the purposes *of the argument, take these facts to be true, 
although it may be, when the case comes to be inquired into, 
it will he found that they are not true. Now assuming them 
to be true, it seems to me quite Clear that there never was an 
adjudication of the kind contemplated by the Séa Customs Act. 
I will not/attempt,to define what such an adjutlication should 
be beyond this : that it must be а fair hearing of both sides. Nor 
will, I attempt tg say whether, if some of the plaintiff's allega- 
tions be found to pe true and others untrue, there was Or was 


not an adjudication. I merely assume that all that the- 


plaintiff says is true and then*say that if this be so, there 
never was an adjudicatjon such ав 1s contemplated by the Act. 
* On this assumption, therefore, there has never been a disposal 
` of the matter by the Tribunal set up,by the Sea Customs 
Act e therefere the jurisdiction of civil Courts hag not been 
* ousted, ee "oo 
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The cage, therefore, must be remanded to have it абаа Бае 
in ‘the “first instance whether there hag or has not been an 
adjudication. If there has not, the civil Court has jurisdiction. 
If there has been an fdjudication, I think „the civil- Court ‘has 
not jurisdiction. 

«The substantial ground on which i plaintiff bases his suit." 
is : that there has not been an adjudteation and that is the muy 
ground that we need in this case seriously consider. 

There is a trivial claim for damages apart from’ the claim on 
acceunt of confiscation eand thg clajm on aceount of the fine’ 
imposed. For these damages the persons personally *responsi- 
ble would, according to the plaintiff’s statement, be persons who 
are not made defendants inthe sutt, and the plaintewhich we 
have read very carefully does not seem to me to make out a 
case jn the matter of thesa daméges against the Secretary of 
State, and І think therefore that this eee of the claim must 
be disregarded. , 

This eade has been wrongly decided en a visitas point, 
Therefore it must be remanded to be Һара de novo. But ће 
issues will have to be reffamed, and the only substantial issue 
is: whether there has been an adjudication such as is provided 
by the Act. If there has, the suit »should -be dismissed. If 
there has not, the order of confiscation and fine should be set 
aside, and the property confiscated ‘or its value, and the 
amount of fine, with interest in both cases, ordered to be return- 
ed to the plaintiff. The Court should consider qniy the- pro- 
ceedings taken by the Gustoms authorities, It should not go 
into the question of the legality of the асі seizure of the 
silver, because that is a matter irrelevant to this suit. The 
only matters relevant on the plaint and the facts stated therein 
are whether the Customs. authorities, not the people who 
seized the silver, made an adjudieation as provided by.the Aet. 
We have been upable to find that any rules have been framed 
by the chief Customs anthority as provided by ‘ s. 9 of the Act, 
regulating the procedure and proceedings pf the Customs 
authorities in the adjudication of confiseatigns and penalties: 


If such rules have been framed, they should be produced. If 


they have not, it may be , that their absence will make the 
decision on the matter in dispute more qiffidult than otherwise 
it would be. Nevertheless the mattor will have to be decided, * 
My learned brothers has quoted passages from judgments in 
English cases which should help the lower Courb in ar Wing 
at a decision. ee ` 
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' In-my opinion the decree of the’ lower Court should be set 


aside as erroneously decided on-a ы point and the 
саве remanded as I have stated. 
. Costs of this appeal a po be costs in a Mo suit. 


.. HAYWARD J.—I aneti" Ido not understand the learned 


188 епа 191 of the Act dnd that that. question is therefore 


pfeader for appellant aeriougly Зо press the somewhat indefinite 
and vague claim for Rs. 17 “compensation for pain and mental 
anxiety and Бойу tyoubles | and hardship and loss caused by 
the unjust and illegal acts “of the officers and servants of 
Government.’* Т6 might: prov? an interesting study in human 
nature to enter upon an énquiry into this demand but it seems 
to me the temptation ought to be resisted on the principle “де 
minimis non curat lex” and our &ttention ought to be focussed 
solely on the really substanjial claim for the recovery `of the 
Rs. 1,000 fine AT Rs. 5,060 worth of bar silver alfeged, 
to hve been wrongfully confiscated by the Executive Officers 
of Government purporting *toeact under the authority of the 
Sea Customs Act. 

Now the appellant віт i in that rgspect was that the seizure 
of the silver was made in an illegal manner ; that the question 
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whether the silver had or had not ‘‘been improperly imported , 


without payment of duty was wrongly decided ; that he Iad 
not been given a fair heafing; and that the order of fine and 
confiscation was therefore passed illegally under s. 167 of the 
Sea Custtms Act. The, respondent’s defence was that there 
had been no iflegal seizura, that the silver had been improperly 
imported without, payment of duty, and that the order of fine 
and confiscation had been legally passed by the Collector of 
Customs under в. 182 and had become final upon confirmation 
by the Commissioner and Govennment under ss. 188 and 191 of 
the Act and was therefore beyond the jurisdiction of the ordi- 
nary civil Courts. | п А 

It seems to, me, іп. that respect, that the legality or 
otherwise of the manner of seizure 18 irrelevant. It is 
nob' the manner of seizure but the improper importation 


without payment of duty which is the legal justification 


of fine ‘and confiscation under g. 167 of Sea Customs Act. 
16 seems to me further that the question whether the silver 
was improperly impotted without payment of duty is one 
that has been specially ' reserved for adjudieation by the 
Special Tribunals established for that special purpose by ss. 182, 


* ao 


° ё 
 exeluded.from the cognizance of the ordinary civil Courts 


on the’ principles laid down in thd cases of Lakshman v. 
AniajiM ; Balvant Ramchandra v. Secretary of State ; 
and Bhaishankar v. fhe Municipal Corporation of Bombay™. 
But it seems to me nevertheless that the question whether 


there has been а legal adjudication in accordance with the ' 


provisions of the Act is not a quéstion * excluded from the 
cognizance of the ordinary civil Courts. If there has been no 
legal adjudication, then the orde» vf find and confiseation was 
ult#a vires of the provisions of the Act and resulted in an 
ordinary wrong cognizable by the ordinary civil Courts on the 
general principles underlying s. 9 of the Civil Procedure Code. 
It is unnecessary to consider here the ruling of*the Privy 
Councilin the case of Secretary of State v. Moment as 
the former question has по nefererfce to the liability of the 
Secretary of State and the latter question has not been exaluded 


‚ by the Act contrary to the provjsione of s, 82 of the Govern- 


ment of India Act, 1915. JU M. 

The real question, therefore, to be deiqrmined in this litiga- 
tion is whether there Һз or has not been a legal atljudication 
in accordance with the provisions of the Act. That will 
inyolve determining; after evidence *has been recorded, what 
was the exact method adopted for the purpose of the adjudi- 
cation and whether that method was in accordance with the 
express or implied provisions of the Act. It is possible that 


some express procedure has been laid down by erules framed . 


under the Act. But, if net, regard should be had to the follow- 
ing remarks of Lord Loreburn L. C. in thé case of Board of 
Education v. Rice: ` 


_ ‘Comparatively recent statutes have extended, if they have not originated, 
the practice of imposing upon departments or officers of ‘State the duty of 
deciding*or determihing questions of various kinda) In the present «instance, 
as in many others, what comes for determination is sometimes a matter to ba 
settled by discretion, involving no law. It will, I suppose, usually be of an 
administrative kind; bat sometimes it will involve matter of law as well ag 
matter of fact, or even depend upon matter of law along. In such caseg the 
Board of Education will have to ascertain ihe law and also to ascertain tha 
facta. I néed not add that in doing either they must dot in good faith and 
‘fairly listen to both sides, for that is a duty lying проц every one who decides 
anything. But;I do not think they are bound to treat such a question Аз 
though it werea trial They have йо power to administer an oath, and need 


(1) (1900) L L.R.95 Bem. 312; ° (8) (1907) І І, R. 31 Bom. 604; 
2 Bom. І, R. 1083. , 9 Bom, L. R. 417. ' 





" (2) (1905) T. L. R.99 Bom. 480,508; °` (4P (1912) 15 Bom, L. R. 27, P, o, 


7 Bom, L. R. 497, , - (0) [1912] A. 0. 49,182, — X 
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- not. examine witngsses. They can obtain information in any way they think · 


best, : always giving a fair opportunity to those who вте parties, in the 
controversy ior correcting? or *contradiobing'àhy relevant statement pane 
to their view.” = et 

' These remarks ware, quoted with approval i Viscount 
Haldane L. C. in the case of Local Government Board v. 
` Avlidge®-i in whith‘ he sald (at p. 132): ZEND 
` © When the duty of deciding’ an * appeal’ is imposed, those whose duty i6 is to ` 
decide it must act judicially. They must deal with the question referred to 
them without bids, and they*must swe to each of the parties the opportunity 
of adequately, presenting. the cage made, The dgcision must be come to in the 
spirit and with tite sense of reepénsibiflty of a tribunal whose duty it is to metè 
out: justice," But tt does not follow that the procedure of every -such tribunal 
must be the вате, :' In the case of a Court of law tradition in this (country has 
prescribed 'ogrtain principles to which in the main the procedure must conform. 
But what that procedure is to be in detail’ must depend on the nature of the 
tribunal. In modern times it has become inoreasingly common for Parliament 
to.give'an appeal in matters which re&ly pèrtain to administration, gather 
than „to .the exercise of the judicial functions of an ordinary Courts 
to authorities whose Tunctions are administrative and: not in the ordinary 
sensè judicial ^ Such `а body a$ tfe Local Govbrnment ‘Baard has the 
duty of enforeing-obligationf on the individual which are imposed in the 
interests ofthe communitye.. Its character ‘is that of an organization with 
executive funetions, In this it resembles other great departments’ of the State, 
When, therefore, Parliament entrusts it with judicial duties, Parliament must 
be taken, in the absence of å any declaration to the contrary, to have intended it 
to follow. the procedure which is if&'own, and is nedoasary, if'it is Чо be capable 
of doing ite work efficiently”. e К wt 


„Апа again (at page 183): . MS 

“The result of its inquiry must, as I have said, be taken, in the absence of 
directions in the gtatute to the contrary, to be intended to be reached - by ita 
ordinary procedure, 1n the case of the. Local. Government "Board it is not 
doubtful what this progedure is, Тһе ` Minister “at the head of the Board is 
directly résponsible to Parliament like other Ministers..-He is responfible not 
only for what he himself does but for all that is done in his department. The 
volume of,work entrusted to him is very great and he cannot do the great bulk 
of it himself, ` He.is expected to obtain "his materials vicariously through his 
officials, апа ће has discharged his duty if he sees that, they obtain these 
materials for him properly, To try to extend his duty beyond this and to 
insist that he and other, members of the Bogrd should do evprything petsonally 
would Be to impair his efficiency, Unlike а judge in a Court he is not only at 
liberty, but is compelled to rely on the assistancó*of his statt," 


. Lord Shaw also said in the same case (at p. 138) : 


. «When a central administrative board deals with an appeal from a. 


logal authority it must do its best to аф justly, and to reach just \ends 
‚ Бу just means, If a statute prescribes” {he means it must employ them, 
wt it is left - without expregs guidance it ща still act: honestly and by 
*honeab'means. In regard to those certain ways and methods of judicial 
* procedure may very likely be imitated; „апа lawyer-like “methods may 
find especial favour from lawyer®_ But that the "judioiary should presume 


4 S (1) `[19]5] A. О, 120, 182, 183, 188, _ е 
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Моп. Ar the assumption that the methods ofnatural justice are ex necessitate 


those of Courts of justice is wholly unfounded. This%s expressly applicable to 
steps of procedure or forms of-pleading.” 


'Ifit should be determined upon these principles that ава 
has been a logal adjudication in accérdance with the provisions | 
of the Act, then the suit should be dismissed as outside the © 


* jurisdiction of the civil Courts. f it should, on the other 


hand, be determined that there has been no legal adjudication 
in accordance with the provisions "of the Aot, then the order, of 
fing and confiscation sHould be deélared uliya vires and & 
decree should be passed for refund of the fine and réstoration' 
of the confiscated property in exercise of the ordinary juris- 
diction of the civil Courta.e It h&s been argued *before us 
that liability for the wrong or tort, if any, committed by the 


Collector of Customs would *п®& extend to the Secretary of 


State as the correctness of the decjsion of Sir Barnes Peacock 
in the case of The Reninsular and Oriental Steam Navigation 
Company v. The Secretary of State for India? has been 
doubted by Sir Lawrence Jenkins in theecase of Shivabhajan 
v. Secretary of State for India CO. Butit does not seem to 
me that those cases have here any application, as the liability 
in those cases depended solely on *the conduct of the sub- 
ordinate servants, while here Җ depends largely on the 
appropriation of the property for the benefit of the Secretary 
of State. There would appear no room, for doubt in these 
circumstances as to the liability of the Secretay of State under 
в, 82 of thé Government of India Acf, 1918. 

The Suit must, therefore, in my opinion, be remanded ав 
proposed for trial on the issues above indicated and in the 
light of the above remarks under Order XLI, rúle 28, Civil 
Procedure Code. 


. А i Deoves set aside. 


] е r 
(1) (1881) 8 В, H. C.R. Appx, A, p. 1. *(2) (1904) L fa R. 28 Bom, 814; 


ee 6 Bom, І, БВ, 65. 
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Before Mr. Justice Marten, 
In ve SHIRINBAI MERWANJI DALAL.* 


* Teust-property, sale of—Trustee faving go power to sell immovealle properiy-- 
Emergency—Sanction by Court * under. its extraordinary jurisdiction—Indian 
Trusts Act (II of 1882), Secs. £0, 56, 40. . 

In cases of real emerg&ncy nb provided for by the trust instrument and 

* not withif the reasonable contemplation of the author of the trust, the Qpurt 
has power udder ite extraofdinary jurisdiction to ‘sanction the trustees 
doing acts which are necessary for the protection of the trust .estate 
although not expressly authorised by the trust instrument. But this jurisdic- 
"tion is of an extremely delicate charaeter andl must be exercised with the 
greatest caution. 

Accordingly, where house própert$ was subject to a large set-back ginder 
the Municipal Regulations and was in urgent need of sanitary and other’ 
heavy repairs the Court sanctioned the sale of the property, by the trustees 
although the trust settlement contafhed:no power of sale, . 

In’ re New (1), followed, 
In 7% Tollemache (2), referred to. 

Semble,—In cases where there is no “express or implied power of 
sale of immoveable property in the trust. instrument itself, ss, 40 and 36 
of the Indian ‘rusts Act, 1888, do not enable the property to be sold by the 

- trustees. . 


THE petitioners, the trustees of a deed of settlement, applied 
to the Court to obtain sanction for the sale of immoveable 
property conveyed to them upon trust. 

The following is the material portion of their petition : 


“1. The petitioners | are the trustees of a deed of settlement dated ёне Lith 
day of February 1898 and made between Goolbai widow of Jehangirji Edulji 
^, Ghadiali (hereinafter referred to as the settlor) of the one part and the 
petitioners of the other part whereby the%ettlur conveyed a certain immoveable 
property situate at Meadows Street within the Forb, to the petitioners upon 
trust to hold the sanie to the use of the settlor for and during the term of her 
natural life and from and after her death upon trust as to ope equal half part 
of the said property for the petitioner Ratanbai if she should then be living 
for and during the term of her natural life and froih-and after her death of the 
issue bf the body of tlfe said Ratanbai in the shares presoribed by law as if the 
skid Ratenbai bad digdepossessed of the said share intestate leaving such issue 


only as her right heirs and in default of such issue upon the trusts * 


deglared in regard to tĦe other half ofethe said property and as to the 
other half of the said immoveable property upon trust for the said 


@bhirinbai if the said Shirinba® should be living at the death of the settlor. 


"ior and during the term of her natural life and from and after her death upon 
* trust for the issue of the body of the said Shirinbai ia the shares prescribed 
by law аз if the said Bhirinbaihad fied possessed of the said share intestate 

ns a ——————— 


. (1) [A01] 2 Ch. 694. ^ .. (Z) [T903] 1 Ch. 467, 95б. 
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‘leaving such issue only as her right hbirs and in default of sugh issue upon the - 


trust declared in regard to the other half of thp property and in oase there 
shôuld be no person living entitled to take tho sail Property upon the trusts 
above-mentioned the trustees were directed to stand possessed of the, sud 
property upon trust for sth charity for the behofit of the Parsi community ан 
the trustees should think proper. Hereto annexed and ‘marked A is a copy of the 
Said deed of settlement, i š 

2. The settlor died on the 21st day of April’180§ and the petitioners afe 
between themselves in onjoyment of the whole df the said property. 

3. The said Shirinbai has married and has now living the following issue 
of her body, namely, two daughters Айша} gad Jarbanu and fofr‘sons Jehangir, 
Framroze, Phiroz and Sorab who have all attained the age of majority. 

4.° The said Ratanbui has never married. | e * 

5. The said deed of settlement contains no express provision empowering the 
trusteés to sell'the property comprised therein. ; 

6. Ву an agreement dated the 27th day of, March 1018 made between -the 
petitioners as such trustees as aforefaid of the one part and Abdul Karim 
Mahomed and Mahomed Miya Mahomedj: of the other part the petitioners 
agreed to sell the said trust propértyete the*said Abdul Karim Mahomed and 
Mahomed Miya-Mahomedji for a sum of Re, 38,000. - A copy of the said agree- D 
ment is hereto annexed and marked В. е " 

7. ' The said agreement for sale was emtered into by your petitioners after 
taking the consent of the said Aimai, Jerbanu, Jehangir, Framroze, Phiroze and 
Sorab who have also consented to join in and execytg the necessary conveyance, 
as will appear from their letter ef consent annexed to the affidavit of Ardeshir 
Р; Patel sworn herein on the 5th instant, By their said letter they agree to 
the petitioners selling the said property and consent to join in executing’ the 
negessary conveyance, 2 ] 

8. The purohasers however contend that ¿he petitioners are nob entitled to 
sell the said property as there is no power of sale contained in the said Inden- 
ture and they refuse to complete the purchase unless and until an order of 
this Honourable Court*has been obtained by the petitioners’ sanbtioning the 
said sale, Hereto annexe and collectively marked C ів a copy of the 
correspondence on the subject passed betweentthe petitioners’ attorneys and the 


. 
9. The petitioners state thab the price offered for the properby, namely, 
Rs. 83,000 is а very handsome one and they are supported in their, opinion by 
their Engineer Mr. N. H. Katrak of Messrs, Katrak & Katrak a copy of 
whose report is hereto annexed and ‘marked D. Tho said Mr. Katrak has 
in his said report also adduced further reasons to which your petitioners crave 
leave to refer why ib would be advantageous to sell the said property. 

10. The petitioners have no ready money in their hands from which to meet 
either the expenses of providing the water-cloget accommodation ог of making 
the heavy repairs which ‘their Engineer according to the said report is of 
opinion will have shortly to be made to the building and if it becomes 
necessary éo incur any such expenses in the near future the property will have 


* to be mortgaged to raise the necessary funds for the purpose, 


Your petitioners therefore pray féz an order sanctioning the-sald sale and 
authorizing the petitioners to comyflete it in accordance with the terms of the 


. said agreement for sale on the petitioners getting*the said children of the saide 


Shirinbai to join in and exeoute the conveyance,” 


The following is'the material poxtion of the affidavit of the °" 
Engineer Mr. N, Н. Katrak in support of the petition, 


V . 


.Voh xài] ^ THE BOMBAY LAW REPORTER: 43 


* "hg the Municipality when in future any occasion should arise for the same in ose 


e Rs, 27,811 instead of the pr&ent one of Rq,'98, 793. . 


i e 
'«8, ‘The trustees have informed me that they havé entered info ari agreo- `О, 0. J. 
ment for the sule of the sgid property for а sumof Rs, 38,000. I cohsider the 1918 
same.a very good price. ' x { —_ 
4. ` Besides the high price offpred for the property, І say that these are ‘the , In ve 
following other reasons far selling the said property, namely :—  . Doo BEmmismAD 


(a) There is a large set-back oif the property, and if the set-back is enforced Минин 


— 


of.repairs, а large portion bf no Jess than about 40 Sq. Yds, out of 103 Sq; Yds. 

would be taken up. In the case of this building the set-back isa particularly — . 
unfortunate ong as it lies og both tte Eastern aid Northern frontages of the 

property, the building, standing .&t* the junction of two streeta,.Ihavehad . e 
considerable experience of set-backs, both wile I was in the service af the 
Municipality of Bombay as à Superintendent of Btreets and ‘Buildings and 

thereaftór in -private prabtioe, and І ain in a position to say that taking all the 

facta into consideration’ the effect of: the set-back on the future value of this 

building is Particularly depreciatfhg. Ineiew of the enforcement of the set- oo 


. back the petitioners cannot do өлү substantial repairs to the two front faces аз 


Well: ag to such portjons of the ding as lje within the set-back, which they 

would want to do so ав to increase the future life of the property, and although 

in my calculations I have taken the remaining life of the building to be thirty 

years, it may turn out to be leas ор acgount of the petitioners’ disability on the 

above ground to do any necesgary repairs thab may Grop up. , E 

" (b) Ав there is rio Water closet accommodation on the property the petitioners 
might‘at-any pime be-called*upon by the Municipality (0 provide the same, The ё • ` 
building is an old one and, therefore, the work would have to be done yery care- 

fully so that the structure may nob suffer,in any way. Besides as structural 
alterations would be necessary ifwould put ‘the potitioners to a fairly good E 
amount: say about Rs, 800 of expensé for complying with such municipal ` 
requisitions especially during . this War-time when prices of all materials e 
,have gone up very considerably. E ‚Ж Т А 

` (e) Ав the structure is an old опе it would put the trustees to great expense . 
in case of heavy гераігв sometime hereafter. | * ' 

5. Yet another reason why advise that this offer for the property should , 
be accepted is that the beneficiaries ‘under the. settlement both predent and, 
future would very substantially benefit thereby. In the first place suppose the 
sale price of Rs. 33,000 is invested in the 54 per cent. free of Income 
Tax War Bonds, payable in 1928, the net annual ‘income from such 
investment would be Вв 1816, ;ĝs against "the -present. income of . 
Ва, 1001, that ів, Rs. 128 more every year.' If this sum of Rs, 123 is — , 
invested at, compound interest at 5} per cent, it will at the end of ten years 
amount to Rs, 1,584, Besides for every Rs, 100 now invesfed in the said War — , 
Bonds, Rs, 105 will be realised at the end of ten years, so that Rs. 33,000 now % 


invested will-swell to Rs, 34,050, to which shoul be added the Ва, 1,584 tho ° . 


pocumulation of Ra, 123-25 per annum-as stated above, Во аб the end of ten 
years the applicants will have Rs. 36,284 in hand without any risk ewhatsoever, 
Secondly, supposing everything goes all right with the ‘property and nothing’ 
unusual turns up, the depreciation of propbrby in 1928 becomes Rs.2,347 instead 
of the: present one of Rs: 1,966, i. e , the then value of- the property will be 
‚6. I further вау thatif the construction of the water closets is enforced 
by the Municipality, lesser ronta would be tealised¢han ab present on account € 
of consequónt'loss of aren ; making allowances for the ‘deduction of the taxes; 
ete., buch: deduction in thg net realization of the rents would be about Rg, 19 
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О, o J. + per month, i. e., Rs. 144 per annum, which capitalized at 54 per cent. vods 
a little ayer Вз. 2,600, which should be deducted from 27, 811 and the value of 


the property would be Rs. 95,211. 
7. On the above figures the position at the end of ee years would be Rs 86, 234 


Samal against Rs. 25,211, а clear@rain of Rs. 11,023, i. €., 43 percent, , 
Meewanst, 8. In these oiroumstanoes I consider it most desirable that the property 
DALAL ° should now be sold for Rs, 33,000 and if it*is mot sold tor Ба, 33,000 I should 
SIS consider that the property is allowed to be ruined and that the Бөпейсїат1өз” ` 
interest will be very adversely affeoted partly on accofint of their disability to do 
* the repairs within the regular lines of the streets and partly on account of the 
. inevitable monoctary.loss.” ° . ` 
* р The petition came up, for hearing before Marton J. din. 
Chambers on 8th’ August, 1918* when his Lordship adjourned 
the matter into Court in order to hear counsel on'the question ` 
. ' whether the Court had jurisdiction to sanction such gale where 
ЕЕ no power was expressly giten to the trustees by the deed 


of trast. 7 a 


1918 
== 


In re 


: Kanga, for the petitioners. — А . : . 7 
MARTEN, J.—Thif is an adjoutned petition which raises thè 
question whether trustees of land who'have no express power 
e * of sale in.the instrumegt creating ое trust have power to 
sell that land either with or without the consent of the Court. 
The parties concerned are all Parsis. 
The trust instrument in question їв a settlement made on 
* the 11th February 1898. The settlor was one Bai Gulbai 
since deceased and the trustees were her two daughters, ` 
Shirinbai and Ratanbhi, the present petitioners. It was a 
г voluntary settlement, and the only property settled was a 
certain .immoveable property in Meadows Street, Bombay; 
mentioned in the Schedule. The trusts were for the settlor 
for life with remainder as to one moiety for Ratanbar for life 
Е with remainder, to use the exact words of the ingtrument, “for 
e the issue of the body bf the said Ratanbai in the. shares 
prescribed by law as if the said Ratanbai had died possessed 
' of the said share'intestate leaving such issue only as her right 
: * heirs and in defaúlt ‘df such issue upon the trusts hereinafter 
declared in regard to the other half of the said'premises" ° , 
The other moiety went tothe other daughfer Shirinbai for 
life with a limitation over to her issue similar to that contain, 
ed as regards Ratanbai’s moiety. There is an ultimate gift. 
over of all the property to charity in саб there should be no e 
“person living entitled to, take the said premises under the ° 
trugts hereinbefore declared.” The pétitianer Ratanbai i is sorte 
* . \ r 
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pm and unmgrried. ЕЕ lam told, is fifty-two and has - 
six children, viz., two daughters and four sons, all of whom 
consent to the propósed sale. 

Stopping for a moment at the trust I have read, I do not 
propose to say what № the meaning `of the trust “for the issue of А 

: the body of the said Rafanbai in the shares prescribed by law” 
and во оп. I-think fer thp.purposes of this case it is sufficient 
{о вау thatit is not clear that the grand children of Shirinbai— 
or for the matter of hat р}, Ratanbai if she married and had 
children—might not take in certain events, e. g., if the parents 
of those, erdnd childrefi predeceased the tenant for life, 
Shirinbsi or Ratanbai as the case might- be. Accordingly, 
I do not think it can be gaid with certainty that I have now 
before me all beneficiaries, who'ean in any possible circumstances 
be entitled to the property, [or ij is possible that when the 
settlement comes finally to be construed and the trusts wound 
up some child or grand child, at the present moment unhorn, 
may be entitled to a share in'th property. “The casestherefore» 
cannot be disposed of on "the lines that the trustees only propose 
to do something with fhe consent of а} the beneficiaries. 

Now what the parties wish to do is this. For reasons 
which I will mention later, they wish to sell the property and 
have accordingly entered into ап agreement for sale at wHat, 
is considered to be an advantageous price. Very naturally the 
purchaser | declined to accept the title without the sanction 
of the Court: and accordingly the trustees have presented 
the - present ‘petition asking for that sanction, All the 
children of Shiriabai have given their written congpnt to 
the gale. 

The first point that arises is the question of jurisdiction 
that I have referred to, viz., whether in a case such as I have 


before me, the trustees have any power to sell*the land, ‘and,’ 


if not, whether the Court has any jurisdiction to give them 
that power. Mn Kanga for the petitioners has referred me 
, to s. 40 of the Indian Trusts Aot, 1882. "That section gives 
power to trustées to vary investments and the argument 
is that the trust “land is an investment which the “trustees 


тфу vary and for that purpose шау ‘sell. If that argument: 


is correct, all trustees would have power to sell land and no 


deave of the Court would be necessary. Section 40 runs as 


* follows :— 4 
“A trastee may, at his discretion, reall i in any trust- property invested in aay 


Security and invest the ваша оп ‘any of the secuyities mentioned or referred 


. e0’ 


AN 


e . 
THE BOMBAY LAW REPORTER, ^" {уо XX. 


` to in section 20, and from time to time vary Б such investments for others of 


the same*nature : 

Now, I think, тее reading re worda must be struck 
by their inaptitude t€ deal with the case of the sale of land. 
To say that a sale of land settled by, the Settlement itself is a 
calling in of trust property invested jn any security is hardly, - 
I think, what the Legislature intended when they drafted в. 40, 
To start with you do not speak of “calling in land.” Nor is 
it usual or corréct to speak of land ав *'propert$ invested in 
any security.” Of course a mortgage of land, is referred td as 
a real security but a power to invest іп геа] securities 
as in the English Trustee: Act, 1893, ss. 1 (b) and 5, will not give 
power to invest іп ` the ‘purchase of land but only in tha 
mortgage of land.’ This illustrates the importance of the 
word “seeurity” in s. 40 of the Indian Trusts Act. I do not 
think any-other section of the Indian Trusts Act that I have 
been referred to has much or. any bearing on this point, except 
possibly ss. 20 and 36. Section 26 gives power to invest on 
certain securities and the securities mentioned are: those 
ordinarily described as securities, namely, debentures, mort- 
gages and во on. І cannot help thinking that that was tho 
sort of security that the Legislature had in mind when 
they referred in в. = to calling in trust property in'any 
“security.” 

Soolon 36 provides T NEN 


. о trustee may do all acts which are reasonable and propor for the realiza- 
m protection or benefit of the trust property, and for *the proteotion or 
support of а báneficiary who is hot competent to contract,” 

Stress was laid on the word “realisation,” and it was said 
that this authorised a sale, particularly if it was clearly for 
the benefit’ of the beneficiaries. However, if the баве had 
depended on ag. 40 -and 86 alone, I should ‘have felt the 
greatest difficulty in holding that there was any general power 
for trustees to sell land under both or either of these sections 
or that the Court*had any power to sanction such a sale. 
There dees not appear to be any Indian reported case on "the 


- point, but Mr. Kanga was good enough 10° mention an un- 


“reported case he had before my brother Macleod J. where, „I 


understand, the Court felt wery much the same. difficulty as 
I do about the meaning of & 40 and i& that particular case, 
refused to sanction the sale. . 
But, I think, in thé presént case eit is unnecessary for me 
finally to decide whether the trustebs have any pawer ander , 
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в.`40 or 8, 36, because, I think, this particular case, may be “0 Q J 


1918 
= 


decided on another ground, namely, under the extraordinany. 
jurisdiction of the Court which it can exercise in certain 
cases of what I may call “emergency.” P think that class of 
jurisdiction is exemplied at its highest in Im ve New, а 
- dqpision of the English ч of Appeal, the headnote of which 
runs as follows:— ° 


“ Wherein the administration os managemgnt of a trust estate by the 
trustees, especiaMy where the estaég consists of a business or of shares in a 
mexcantile Company, there arises an emergency or a state of circumstances 
which it may reasohably be supposél was not foreseoh or anticipated by the 
author of th trustand is unprovided for by the trust instrument, and which 
renders it desirable and perhaps even esssential; in the interests of the bene- 
ficiaries, that; certain acts should be done by the trustees which they themselves 
have no power to do, and to which the consent of all the beneficiaries cannot 
be obtained by reason of some not being вш juris or not yeb in existence, the 
Court will ,exercise its general adininidtrabivb jurisdiction by sanctioniag, on 
behalf of all parties interested, those acts being done by the trustees...” 

I will only say by way of warning that as pointed out in 
that case this jurisdictign is of* an ‘extremely delicaté character 
and has to be exercised with the greatest caution. The case 
should be read at the same .time wRh Jn re Tollemache™, 
where Lord Justice Cozens-Hardy, as he then was, said (at 
page 956) :— 

"I wil only add that, „їп my opinion, In ve New con- 
stitutes the high-water mark of the exercise by the 
Court of jts extraordinary jurisdiction in relation. to trusts.” 

Now, have,I got here a case of an emergency such as is 
contemplated in-In re New? So far.I have not dealt with the 
facts which have ted to the proposed sale. Thisis notea case 
where the parties from some mere caprice, or from an ordinary 
desire to change of investments, or to increase their income, 
are desirous -of settling the property. Tho facts are that 
this property is at the corner of two streets and is liable 
to a set-back ‘and, that if that set-back атое, which * would 
happen on any occasion when it might , be necessary to go 
io the Municipality for their approval of plans, ihe property 
avould be very seriously depreciated. ‘hen, further, the pro- 
perty is an extremely old one and repairs in the near 
future are undoubtedly required. Amongst other things it 
is entirely defective as regards sanitary conveniences and any 

* mombnt the trustees "might be served with a sanitary notice 
* from the Municipality. This notice avould.be extremely difficult 
o comply with and would “probably. result in the set-back being 


* 0) £1901] 2 Oh. 534, 2) [1903] 1 Ch. 467, 955, 958. 
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enforced." I will not go into all the-details of" the afidavit of 
the Engineer, Mr, Nowroji Hormusji Katr&k, but he sums up 
the situation in the lgst para in which he says: * à 

t In these circumstances I consider it most desirable that the property. should 
now besold for Ra, 33,000 and if il is not sold foe 33 000 I should consider that 
the property is allowed to be ruined and that the beneficiaries’ interest wowd * 
be very adversely affected partly on accdunt oftheir fisabihty to do the repairs 
within the regular lines of the streets and partly on account of the inovitable 
monetary loss,” А . 

That being.so, I think there fs an ЕШР: here within 
the’ meaning of In re New. Certainly the séttior here never 
contemplated the possibility of a set-back nor of these munici- 
pal requirements and the possible disastrous effect they might 
have on the beneficiaries undér the trust instrument. I. think 
réally this is а case where it woujd be almost pedantic on my 
part to say that the letter ‘of the trust must Be kept to and the 
spirit disregarded and. that as it ds land which is settled, land 
it must remain. І *accordingly consider that I may properly 
exercise in this present case the exfraordinary jurisdiction 
which I have and that, accordingly ‘the sale ought to be 
sanctioned, ; 
` I notice that the two trustees are the two tenants for life, 
and usually I do.not think that is a very desirable trusteeship. 
It.ia true that they wore the trusteós appointed by the settlor 
herself, but she settled land and now the trust property may 
consist of easily convertible investments. If, therefdre, there 
із any desire by the children of Shirinbai that d third trustee 


should we appointed, I think it would be А proper case to ` 


apply in Chambers to have that third trustee appointed. But, 
as far as the presont application i is concerned, I am not going 
to make that а term of my order. As regards there-inVestment 


‘of the sale- proceeds, T think that the trustees will have power 


io inyest the proceeds in any investment for the time being 


‘authorized by law for the investment of the trust funds 


and wil have power:to vary such investment. I also think 
that I ought to give liberty to the trustees о apply to* гө. 


invest the proceeds in the purchase of land if so advised. It 


is “perhaps unnecessary to ‚вву that the sale-proceeds will 
devolve in the same way as the land would have done, but, if 


„desired, 8 provision to this effect can b8 inserted in the .order, 


88. was dóne in, ihe order on the files of this Court made by • 








Sir Lawrence Jenkins in In re Manilal Hurgovan™, where 
(1) (1900) L L В, 6 Bom, 353, Р ` : 
e е 


Ы e е: ` І . 
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М dba with the extraordinary fürisdiction of the Court to 0. 0..4. 
sanction the sale of, a.minor's interest in Hindu joint family 1918 
property. Accordingly the order will be as ‘prayed, but the — 77 - 
petitioners will have their costs of the petition out of the trust sn 
estate between solicitor, and client, and, hàving regard to my Mes ANTE 
‘order and the letter of coysent of 2nd August 1918, there will SEES 


be no necessity for ihe elildren of Shirinbai to join in the Маги» J. 





conveyance, The title of the petition and order will be т; 
amended by adding “dnd Exwaordinary Civil J urisdiction” S 
aftér “Ordinary Origingl: Civil Jurisdiction”, and there 
will be kberty to apply as to re-investing in land and 
generally. 
Solicitore for petitioners :sd rdeshir, Hormusji, Dinshaw &£Co, uo 
eC * Before Mr, Лай Marien, е 5 
° * SARABAI AMIBAI . — 1018 
y. * y = 
MAHOMED CASSUM HAJI JAN MAHOMED. * August #8 
e. . 


Ouchi Momonse- IPill — Document purporting to betnstructions as to the disposal of | 
properiy—Such a dooument wiitlen by a Cutchi Memon may operas as a 
will — Probate, ^ 
A document written by a Cutchi Memon in the nature of instructions to 
be given to his legal adviser, or to his relative as to the instructions to be x 


given to the legal adviser, for the disposition of his property may operate 
as а Wille 


` PETITION fof probate. Ы 


One Mahomed Hasam died at ВоВ on 4th of Ха 1918 


leaving property in the City of Bombay and outside the ону, 
in the Bombay Presidency. 


Two days before his death he wrote on a pies of pipa ^ 
in Gujerati the following words :— 2 
“Мау ib be.known to Bhai Abdulabhai as follows: In the «vill which yeu will 
get made tomorrow: and give me, be kind'not to forget (td add) my ‘Mukha- : 


byari? as long as I am alive and after me my wife's ‘Mukhatyari’, Whatever 
coste Шау be incurred I will pay you. 


А ' Written by your servanb Mahomed Нават Нар. д 

The petitioner, widow of Mahomed Hasam, in her petition, ` 
stated that the abové writing wa the last will and testament 
of her husband ; that it „wes duly executed at Bombay on 2nd 
August 1916 indes the circumstances mentioned in the affidavit 
‘of Abdulla Abdul Rahim; and that sheswas the exeoutrix ° 
according to the tenor of the gaid will. She prayed that probate 
.. * O. J, Suit No. 10 of 1918, 

Em " 








‘50, 


‘tim -BOMBAY-LAW REPORTER. .. [ VoL- tN 


1 
‚О.С; might.be granted to-her having.effect E the Bombay 


1918, 
= 


mae" 


Banana] 


Prosid&ney. " (s be 
. The affidavit of Abdulla Abdul Maen Tan: as follows :— | 
1. I was very “well acq@ainted with the E _testator, ‘Mahomed "Hasam 


Matus Haji Jan Mahomed. I was married to, his ш. Gster named Raboobai who 
Gassuar ў : 


predeceased him. 
* 9, The deceased testator had very, great tonfidence in me and consulted 


* mein all-his affairs, . б, ! i Sk eeu 


‚ 3. The deceased was taken ill some timo before his death. When I went to 
вве him about а month before his death ha, told mg that he intended to make his 
will and would request me to bring over" my ‘own solicitor to him for doing yeed- 
fuls I told: him I would gèt ‘my solicitor ġo attend’ whengver roqiured and I. 
had a talk'upon the subject with my. solicitor, Mr. Dinshaw J.. Valeil, + 004 

4. After this the testator became worse and for a fow days before his death 
he was unable to speak as he had cancer 1n his tongue and he communicated all 
his wants in w riting. . 


5, Two days before his death he sent for me and gave me a letter which he 
himself had written aud addressegl to mé containing lastructions, for his will 
• This letter is annexed to thé petition herein, He was then quite conscious and in 


a sound and disposing state of mind. ‘He grew-worséon the next day and he 
died on the following day. e 


Kanga, for the petitioner. feu АЕ р И 


‘@ 

MARTEN J.—This. ise curious case, Thoe- petisioner who is 
the widow of a Cutchi Memon applies for - probate” of a docu- 
ment ав being the last will and testament of ‘her ‘deceased 
husband, which document is in the following terms according 
to the official translation :— 

“May it bë known јо Bhai Abdulabhai as fellowes dio the will whioh you will 
get made to-morrow and give me, be kind not to forget (to add) my 'Mukhat, 
jar? as long ns I am alive and after me my wife's ‘Mukhatyan.’ - Whatever 


eosts may be’inourred I will*pay you. Written by your servant Milone 
HasamsHajt". (On the other side) Bhai Abdulabhai.” * 


- ‘Mukhatyari’, I should explain, means absolute ownership or 
authority or full power. . 

Now this gentlomgn Abdülabhai is the tostator's deceased 
sister’s husband, in other words, his brother-in- -layw. .:He has 
madé an affiddyit and I have also seen him-in - the witness box, 
. and I may say that Lam satisfied that this-document was 
written by the testator and given to the witness under the 
cirduinstances stated in his affidavit. e. i 

The testator’ was e Cutohi ` Memon gnd in some respects 
Cutchi Memons are govgtned by Hindu law. Further, the 
. document in question is-not atteste Bat I think it js quite 
` clear, and at any rate there is an express authority, of this 
Court precisely in point, that Cutghi Memons are governed by 
Mahomedan law as regards the ‘execution of their wills, ane 
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that: "uüdir “Malfoinedan ‘law no attestation” is- necessary, э The 70. 0:77 
. eaée'I réfer-to is In. Pe © Aba- Satar andis "décision of Mn ` 


Justice’ "T yabji; ' "So'far , théfeforey à a that! Epon ig? ‘eoneerined, TJ- 
think no difficulty: arises?! 2 un 


But the point on ? whisli “Ihave "felt: difficulty: was whether ^ “Masons 


"this document "ean fairly! “be wrogarded asa: iwill: ^ | Having 
regard to who'the testatér \ Waa,’ ‘alwe ‘sre doncorried with-is the 
Probate ‘and? Каштанов ` А08 љав Bc *8 of that’ Act m 
авв оід Gt will igi 7 eu p ANA eee 


‘1918: 
ew 


вд 
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Marten J. 
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(7 «буйр means ‘tke "legal ‘declayatione ‘of-the intentions of thé-testator With | 


1тёврвоЬ: to! Mis“ proporty; which ho ‘desires 'to^ be 20атгіөй' into\effect‘after. hia 
death rb cok Pat d Sa Dae e vat pes 
The declaration, must, shorofgre, -be a: legal : Селата 
‘Bat‘T-sée nothing. here -which,’according to:Mahomedan, law; ів 
illegal. : In. fact bycthat lawan -eunsigned| déclaration; ‚Ог gven 
;an:onaldeelàration ів: sufficient. .' ‘The, document; in’ question is* 
"thereforé:a legal declaration, and prima. facic i5; would seem 
7to:'/be.: a declaration ;of,{{his "intentions, rwith , regpéeb, to. his 
--praperty.which-he . degires'to be .; carried into; effect after-his 
death." -Ittis true that this documenttmight cbe: construed-and 
-probablyiis'i in the: nature.of, instructions ..to:his legal advisers 
-or to his,relative аво ће; instructions to, be. given o. the legal 
adviser.as.to the dispositiorsof tbe : property, , but.as to-that-I 
‘think oné may ‘compare what . is 05 іп -Mayne’s Hindu - Law, 
-8th Edition, page 588: : з, ЕТЫ араз 
Bo; ‘a\paper, drawn upin: accordance with- ‘the? А, of ithe téstetor, 
‘and assented to by him; will be a коой. will, though not signed, And if a, paper 
‘contains the testamentary wishes of the deceased, its form is immaterial. For. 
` instance, t petitions. alldressed to officials, or answers to official enquiries have 
been held to mount to в will. Similarly a matrimonial srrangomont deed and a 
sdeed of assignment have been held to operite" ag а? will LEE 


In а case before the- Privy’ Council “of ‘Mahomed - Altaf- Ali 
Khan v. Ahmed Baksh® a document there which-was a power 
of attorney having an expression of what was tj be, done’ with 
the property: after the death -of the pordon, giving the power 
was held: to opera£e as а will. 

* Further, it seems to -be ће. case - that ЇЇ the solicitor had 


drawn.up the document in accordance with the intention of the - 


. teBtator as being his will and: he shad assented to that, that 
ould, have ‘been a valiq will altliough not signed by him. 
Here we-have the converse case for.we get the original in- 
„structions of the testator to {е sol solicitor. I think, therefore, that. 


[T (105) 7 Bom Is R, 558, : (2) (1870: 25 W. В, 121, . 
° oe . 
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0.0.4." his original instructions &hould be as valid as the more 
1918 formal document that, the - solicitor would, in the ordinary 
A course, have drawn up in accordance with those instructións. 
cee Abdulabhai, as I Mave said, has beén in the box and he says 
KOMD that he told the testator that he wopld send for the vakil the 
— цехі day and prepare а will to that qffect, that is.to say, to she’ 
Mareen J. effect mentioned in the document in question, I think this . 
М shows that the document really contained the testamentary 
intentions of the testator. І shouid pethaps explain that the 
reason for all this was that the testator was lying on his death- 
bed suffering from cancer of the tongue and was unable to 
speak properly at the time and that he died two days’ after 
the date of this letter. e `œ . 
On the whole, although this case is near the line, I think 
that, having regard!.to the fact that the parties arg Mahome- 
"dans, this document was a valid. will and, may be admitted 
to probate accordingly. I should have mentioned that there 
was at dne time a caveat lodged by ‘the testator's brother 
disputing the document as a. will. That caveat has been with- 
drawn and I dare say the reason for it is that ptobably at a 
subsequent stage it will be contended that-all that the widow 
. takes under the document isa Hindu widow's estate. If that 
contention is correct, the questioneis largely academic whether 
this is a good will or not, for the property will devolve in the 
same way as on за intestacy. Butas I have intimated in my 
view it is а good will and accordingly I admitdt to probate, 
Caveat dismissed. • Н ' 


Caveat dismissed. 


` Solicitors for plaintiff: Ardeshir, Hormusji, Dinshqw & Co, 


* Solicitors for defendant : Kunga & Sayani. . | 
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ep On appeal Jom the бош ‘pf the Judicial боиы Соне. {тонар ]* 
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|. Central Provinces land ' ' lini Cntrül 'Provinites ГОЗ ‘Act ur Wf 1898 Y 


Sec 4a ( ав amended by ' Ae X XT of 1899 )—Bir lands— Mortgage registered 
, before, the commencement of the Act-—Üonoiliation Board's award, effect of. 

A registered mortgage, dated Janyary:17, 1881, of fifteen villages" in 
Centrál Provinces inoluded sir lands, on which there was a Second registos- 
ъа mortgage, dated’ December 41, 1884. ‘On June 30, 1899, the mortgages 


eiO obtained the usual preliminary clectee for foreolosfire in. a suif on -both the 


t 
r 


t 


' 


Б 
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pest from,’ adopted the’ statement ‘of ' facts: and reasons • 


Ni 


mortgages, The mattor*wag then, referred to. a Conciliation, Board whioh 
made ‘its award on Fe ruary %,. 1906, ' which provided that the amount 
‘payable ‘ander thé said decree: should’ be *considerably" ‘reduced; that thé 
Өз: ж amount should Бе рый in the manner therein stated,'and that in 
default of payment only seven of thé mortgaged villages should be fore: 
closed.’ «No mention was made of sir lands. ‚The award ‘was filed іц Court 
, under s. 525 of the Code of Civil Procedure, 1889, anda decree: was ,passed 
dn terms ‘of thé тый, a and on June 16, ‚1910, that, deoree was made final. 88 
the foxeclosure deoree, in which ‘the, names ‘of the’ seven ‘villages to, be 
i foreclosed Were giveh,, bub no ientióá ‘was ‘nlade’ of the ‘sir lands, ‘Th’ 
‘exéontion the mortgagee- -debzee holder claimed вобла! каш of' the ‘str 
‚ landsi the sevém villages ;— <) 1! 7o ' ec 
Held, affirming the decree of the Court of the Judicial Commissioner, that 
‘the: ‘eortviliation. award was a fresh origin of right’, between. the parties, and 
although it came into existence in censequence of the | registered mortgages: 
and the transaotions thereunder, it, was, both-for the puzpose of enforcement, 
i and. “for the purpose of the application, of s. 45 of the Central Provinces, 
Тепапоу Act, 1898, ав amended by Ach XXI of 1899, the transaction ‘between’ 
the parties which was tlio foundation of their’ righte and that acoordingly 
Qub-s,: 1 of that бооп must be applied and not sub-s, 6,.and the mortgagor 
having become nn ! oocupanoy"- -tenant' ‘of isir lands; the mortgagee deoree- 
‘ holder: could only obtain symbolical or constructive possessfon of the sir. 
-landa,-the physical sor actual’ possegsion remaining with the корка 
ав ocecupanoy-tenanb, © <, . СР 225) 


‘In’ this саве ‘their Lordships, in’ affirming tho- dacision 





= ME * Reported by J J. M. ES Bar-at: ‘Lew, Londoh.. 
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P.6.— given in, the judgment; оё: the Additional- Judicial Commia- 

1918 signers, А BUT 
== Ñ cut 
Namvaet (De Gruyther- К. C. and J. -M.- С Parikh, for- -the арра, 

- submitted that the two’ registered. mortgagés of 1881 and 1884, 
ang, the decree, dated the 30th - June, ‚1 1899,. Were--not -extin-- - 
guished, and all ‘further, proceédings, . viz., “reference {о the: 
Conciliation Board, their award, the decree. ‘on the award, 

ti 1 е теге’ ‘all. proceedings - ‘under- pas deeree: "Only the two. 

UM mortgages could ~ be* foraclosed’ and -they. expressly sae 
sir lands, Reference was “made-tc® Act II of” 1888, 

‘Central Provinces Land Revenue, Act. (XVIII of. .1881),- 8.. b 
„and the "Transfer: of Property, "Aot (ГҮ -of - К Bg... 67,. 86- 


v.. 
BALQRAM- 


т? and 87,. А xs , 
г. The respondents аа. поё appear.° ° ~ | E 
* The judgnient of their Lordships was delivered by: Ж 
© Lorp SUMNER. ` his i is an aped against. a judgment of' the 
-Couft'of'the J udicial, Commissioner of ‘the Central ` Provinces, 
е e 


which ; affirmed ‚ап ordgr : of' the ; District ` Judge, made in. 
| execution proceedings on а foreclosure, decree., The point has 
been .very.clearly argued, but their ‘Lordships do. nof.think -it: 
necbasary-to'take-time to consider- the. matter. further. ем 
* ' The history of the: “case, which i is ‘yather ‘complicatéd,- -is' set 
„outi chronologically; and: very ‘conveniently ` in’ the judgnient 
appealed against. | The’ point for decision i is ‘one’ dependent on: 
. the construqtion of | S. 45 of, the ‘Central | Provinces Tenancy . 
Act of 1898, Chapter IV, “Of Occupancy- "Tenante," and pare, 
шашау: sub-section-6.of that section, _,_. 
The.substance-of the decision of the . Court below: was that- 
ы the Conciliation: Award ‘of "Febfuary: 11905 was;farthe purposes 
e "ofthis' case, a fresh origin ‘of the~ rights between the , parties, 
and’ that, although’ it'eame. into: ‘existence’ in^ ` consequence of 
57 the’ mortgages of 1881 and 1884, and transactions pean 
* it was, both for the purpose. of enforcement and for the pur 
of the application ofthis particular, section, “the E cn 
between the parties which was the foundation òf ‘their rights, 
Accordingly -they-concludéd that the transfer made or decreed 
by the proceedings under review .could not be-said to be in 
pursuancee оѓ, the older. ‘mortgages of 1881 and 1884, which,- as 
e documents expressly providing for the transfer of the right to 
occupy sir land as a proprietor- wifhin - sub- section -6,- would 
have been saved from the operation of вар- -section 1, but that , 
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in truth sub-section 1. ne 8. 45-must be applied and that there- 
fore, in spite of the, terms of the.award, which in virtue of the 
agreement of reference became the agreement of the parties, 
` the mortgagor could, not-so transfer. hig Tight to occupy sir ° 
land.as to divest hitnse)f ‘pf his right | as an occupancy tenant 
- ‘qnder the Act. o 
The reasons, thei" Lo ships аа are sufficiently and fully 
given in the judgment’ appealed against and'do not require 


repetition.’ It isa qutestioneef constraction, not incapable of ` 


being argued ара өуеп decidgd ‘either , way, but their hord- 
ships see no reason to differ from the decision appealed against, 
and will humbly. advise His Mejesty that the appeal be 
dismissed, but: without -eosts, . as the respondents ' have not 
appeared. | 


. : ер" | Appeal dientissed, 
; Solicitor for appellant: Edward Dalgado, T 
' The resporidents did not йа. ye P 
ur ' А 5 Е t 
. ,9 
? t 
4 ° 10и ; | 
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ЖА Sir Basil Scott, Kt. x Ohief Justice, Mr. Justice Mucleod, and Ar, лед: = 
| RAMJI BAPUJÍ PATIL | UP ` 


D + tate 


PANDHARINATH AVIL”, MEM" 


бей Procedure Coxe (Act V of 1908), Secs. 11, 47, Order, XXXIV, ғшев.?, 8— 
Decres nisi i for redlemption—N о decree abgajute passed subsequently — Execution 
af the decree barred by limitation — Second suit Jor redemption, 

* Held, by the Full Bench, "Scott C. `8. and Macleod’ J. Shah. J. dakat 

' ing), that a mortgagor,’ who has brought a ‘suit for^ “redemption and 

obtained a decree nisi which neither the mortgagor nor the mortgagee-has . 
‘applied to be made absolute, can, efter theexecution of that‘deeree is-time- 

barred, bring a fresh suit for redemption. : 


t 
PE 


_ Burr to redeem a mortgage? ° ° ° 

" The mortgage in dispute was eexecuted in 1865 by. two 
brotHers, Lakshman and Khandu, for Rs, 851 in favouf of 
Narayan (father of defendants Nos. 5 ahd 6 and grand-father 
of defendants Nos. 1 to 4) and Nana«*father of defendants 
Nos. 8 and 9 and grand- -father of defendant No. 10). 

Khandu's son sold his half share in the lands mortgaged to 
Govind, who sold it to Bapuji from aom it was purchased by 
Ramji Bapuji (plaintiff). 

In 1907, the plaintiff filed a suit (No. 875 of 1907) to redeem 
ihe mortgage and*obtained & decree on the 20th of September 
1908 directing that the plaintiffshould pay Rs. 147 and costs 


' within twelte months antl redeem the property in suit free 


from the mortgage and that in default the defendants might 
realise their amount by sale of the mortgaged property. 

The plaintiff applied (Appligation No. 742 of 1909) to 
execute the «degree; but as he failed to pay the money the 
application was struck off on the 25th January 1910. , 

On the 12th December 1918, the plaintiff paid the mortgage 
amount into Court and asked for possession of the lands free 
from the mortgage. But the defendants objected to receive the 
money, which, they ‘contended, was paid beyond time, The 
Court upheld the objection, and dismissed the application ав 
barred by time. 





ML umi iu mU nr gc 
:* Second Appeal Мо. 15 of 1017, confirmfhg the decree passed by 


from the deasion of В. В, Gogte, D. T. Chaubal, Subordinate Judge at 
Firat Class Subordinate Judge, A.P., Bignar, in Civil Suit No, 827 of 1914, 
at Nasik; in Appeal No, 172 of 1915, P : И 
| . i n \ 
e . 
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The plaintif*filed, on the 19th December 1914, а second suit F, B.. 
' tó redeem the mortgage. * The defendants contended that the 1918 
mortgage had merged. in: tho decree i in Suit No. 875 of 1907 . nae 
aud that the, present, suit was barred by res judicata. мил 

"The trial Court raised w preliminary issue on the point of PARDRARL- 


m judicata and found ox the affirmative,.on the following 
grounds : — 


— 


„Тһе сазе із exactly similar to that of Vedapurati v, Vallabha Valiya Raja, 
(1908) L L. В. 55 Mad. 900, ғ. S, ewhich followed the rulings in ‘Gan Savan; ^" 
Bal Kavani v. Narayan Dhond Savant, (1883) I, L. R. 7 Bom. 467 and Maloji S 
v; ‘Sagaji; 418887 1. L. R. 13 B@m. 867; The Allahabad High Court has, it 
is true, taken в different view. in Sita ‘Ram v. Madho Lal, (1901) I. L. К. 94 
All, 44, т. в. But the facts of that сазе are different from those of the present 
case and the Madras case cited above In the Allahabad case the deoreé in 
the previous redemption suit had expressly directed that if payment was not E 
made within the presoribed timg the а should be deemed to be поп. 
existent, ‘In the judfment delivered by the High Court Knox С. J. olferved: 

«І need nob consider, here what would. be the result if in the case under appeal, 

the deoree had been made in strict accordance with law, and had pwvided 

that the property was to besold." In the ciroumstances I do «ot think that 

the Allahabad case can be-held applicable to the present сазе. , The plaintiffs 
pleader cites Rama Tulsa e. Bhagchand, (1014) 16 Bom. І, R. 687. But the facts о 
of that case*also.are not similar to those in thé present case and in my opimon 

that ruling does not favour this case. In~the case referred to the previous 

gait was not one for redemption by the mortgagor but was one for sale by the 
mortgagee.  His'Lordship the Chiof J ustice observed: ‘We are of opinion 

that the defendant in a suit for séle under a mortgage who is given six months’ , 
time to pay the deoretal debt is not in the position of a decree-holder who 

has a degree to execute, His right of payment within six months ів a right 
which he has in mitigation of his liabilities under the decree.” · His Lordship 

но doubt furfher ‘observes : “We think that if he (mortgagee) does not apply. $ 
for a deoree absolute, he. does not get rid of thé relationship of* mortgagor and" 
mortgagee, and thére is nothing to prevent a mortgagor or his representative 
from filing a suit for redemption, In the present] case, however, the 
mortgagor had himself filed a redemption suit and he obtained a dooree on it 
for redemption. А second suit is ingmy opinion barred by res judicata under 
в, 11 of the Civil Procedure Code. Of course as the mortgagee has not applied 
for thé decree being, made absolute, the relationship of mortgagor and 
mortgaged subsists, but that can. be enforced by the execution of the deoree 
' obtained: by the mortgagor and if that rbmedy їз. time- Hurred, the mortgagor ° 
inusb'thank himself for it. It was open to him to have obtained a posbponemenb , 
ofethe day fixed Фог payment on good cause shown and that of itself is in my 

< opinion the real concession given to the mortgagor by the provisions , of the 

' Transfer of Property Aot (now embodied in the Civil Procedure Code). The cage 


o 


o 


_gofeired tò (16 Bom L: R. 687) does not de my mind favour the present case. a 


This decision was, on appeal, upheld by the lower appellate 
Court, for the followihg reasons :— =, 


The question in this suit is whether the relations of: mortgagor and mortgage, 
do exist as the deoree in the» former suit was nob executed, I answer the" 
question in the negative. The mortgagor, Le, plaintiff in this case, wad alsọ 

ee 
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PANDHARI. present сазе. The previous suit was not dismissed,for want of prosecution. The 


KATH 


(a). (1914) I. L, R. 39 Bom’ 41; 


e 
the plaintiff in the: previous suit and. had become а deeree-holder. If he 
did not extcnte that decree by operation of. law, his right to redeem 
becànie foreclosed. The decision in Rama v. Bhagchand, (1914) L 1, R. 
„39 ‘Bom’ 41- does ‘not help the appellant. Тһе principlé in the ruling 
in Hari v, Hardy мш. e 


previous suit was decided on, the merits. The present plaintif was the decree- - 


holder and was bound to execute that decref. If he failed to execute that 
decree I do not think he can bring a fresh action on, the same ground and on 
the same cause of action, I hold. that his present claim 1s barred by res judicata, 


The plaintiff appealed to the H&S Court. 


The appeal was heard, ‘on the Pith “April 1918,° by . Hon 
and Heaton JJ., when their Lordships made a reference to a 


Full Berich, in the following terms : — , 


BEAMAN J.—This appeal raicos the question: whether a 
mortgagor, who has brought wstit for redemption aud obtained 
a decree misi, which neither the mgrtgagor nor the mortgagee 
has applied to be mule absolute,,can, after the execution of 
ihat decree is time-barred, bring a fresh» suit for redemption ? 


e The principle of the decision in Rama v. Bhagchand™ 


appears to me to requirb an affirmative answer, although in 
that case the first suit was brought not by the mortgagor but 
by „the mortgagee, In the later case of Bapuji v. Guja, 
although the facts may have been different, the leaning of the 
Court, or certainly of one of the learned Judges, was plainly 
in the opposite direction. Shah J. felt the neeessity of 
distinguishing the case of Rama v. Bhagchand and 


"attempted. to do во. • І do not think he succeeded, 


I do hot think that the principle of that’ case is in 


any way affected by the plaintiff in the first suit being thel 


.mortgagee. It remains the game whether the mortgagor or 
;the mortgagee brings the first suit for redemptior or for sale. 
The Privy Council decision, upon which great reliance was 
placed "by Shah J. in the case of Bapuji v. бија, has nothing, 
in my, opinion, to do with the preis with which I am now 
concerned. , . . 
In thege circumstánees, it seems to me that the question is 
‘one which ought to be capable of a single and uniform answer, 


and as it is a question of consitlerable importance and cases of 
the kind’ may frequently occur, it secms to me eminently , 


desirable that it shbuld be authoritatively answered, and the 


(2 (1917) 20 Bom, І, R, 104, 
16 Bom, І. R, 687,  . E . 
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to in the above decisiog is not applicable to the. 
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subordinate judiciary. left in no doubt in the future.ga:to‘what’ 


the law is.’ In theepresent state of the. authorities there. can 
be very little doubt, and that, I think, is indicated in the 
judgment. of the:learmed Judge of fifst appeal.in this case, 
but that the question still remains. uncertain. and that the 


‘Courts of the Mofussi] · are: quite: ad to decide, precisely 


mae cases in different ‘ways. 
“І would, aber ony, tefer the question I have tated above 
to a Full Войо, UE E EE che 


“Heata 2-1 agros. ? Having regard: tó the great import 
to ‘differqnces | of рий; and ‘to the undoubted possibility 
that the judgment in the case of Rama Y. Bhagchand , may 
be differently interpreted by the Mofussil Courts, I think that 
it would’ be ‘hugh better that the. point should be settled” once 
and’ for all by а Pall ‘Bench? ` x 4 


‘vor е €. 


THE réferenoo was. heard on the 30th “July. 1918 isa & Full 
Bench consisting of Scott C. J., апі Macleod and Shah JJ, 


S. R.|Bakhle, for the appellant.—I ‘submit I can bring a 
fresh suit for redemption. The decree жав passed’ оп the 
80th ' September, 1908 andit provided that on plaintiff failing 
io make the payment ав directed; the defendant was to recover 
the amount by sale of the mortgaged property, The plaintiff 
failed’ to ‘make the payment. ' The ‘defendants should have, 
thereupon, applied for sale of the property or should havé 
obtüined an order for making the’ decree absolute: which it 
was necessary for 'them to do under Order XXXIV, rule 8, of 
the’ Civil Procedure’ Code, 1908. No ‘such > order was, 
however,| obtained by the defendant: nor’ was the right 
extinguished by' act’ of the parties. ‘I, . therefore, submit 
that the-right to redeem still subsista and a second suit for 
redemption ‘will not be barred under s; Tors. 47 of Ше 
Civil Proéedure Code : see Sita Ram ү." Майћо Lal®, 


s The Madras High Gourt in Vedapur atti v: Vallabha Valiya 
Raja? holds tltaf a second suit for redemption ‘on-the same, 


mortgage would not Kò maintainable. The Judges proceeded upon: 
the ground that although the right to redeem still subsisted the 
e remedy "Was barred My operation -of the ұше laid down in 
* 8/18 of the Civil Procedure Code, 1882. ` According оет 
the matter ‘in’ issue їр а subsequent guit "is the вае аз in the 
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. (1) Ф001). Т. Е, 24 All. 44,7. в, ` ;(2) (1902) I, Т, B. 25 Med, 900, v.n. 
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previous suit, viz, whethe? the mortgagor és entitled to a 


decree for redemption and no-new point, right or Сотов is 
involved in the second suit, 

[Scott C. J.-—The*Madras Judges treat the right of redomp- 
tion as a бапве of action but it is not „во treated іп the Full 


Bench case of the Allahabad High Court, where the amount · 


due on the mortgage is treated as в cfuse'of action. ] . 

I submit that the view taken by the Allahabad High Court 
is the correct one as the real question mvolved fn the suit for 
redemption is whgt is dwe on the mortgage and this questitn 
would not be rea judicata. . 

The case of Ranga Ayyangar v. Narayana Ohariar™ 
proceeds on the same principle as laid down in Vedapuratts v. 
Vallabha Valiya Raja. 


„Р.* В. Shingne, for the *rüspondent,—I *submit no second 
suit is maintainable. Apart from,the question of res judivata 
the “decres of September 1908. was in itself complete and 
required nothing further to be done fof completion. 

[Scorr C. J.—The question assumes that it was a decree 
nisi and not a final decree. ] 

On the question of res judicata, I submit the relationship 
of mortgagor and mortgagee may exist in the second suit but 
the point to be considered is, what 18 the remedy the mortgager 
is to pursue ? 

[Soorr. C. J.—See proviso б в. 60 of. the Transfer of 
Property. Act. ] ч 

This medns that if tle mortgagor’ в remedy is not barred 
under fhe Civil Procedure Code, the Transfer of Property 
Act is to be read along with the Code: see s. 2 of the Transfer 
of Property Act. No doubt the mere passing of thè decree 
nisi will not extinguish the relationship between the mort- 
gagor , and mortgagee but if the mortgagor does not abide by 
the decree nisi, 4 wil; not be open.to him to expunge the 
whole situation and file a second suit. The point for con- 


„~ troversy in the second suit would be substantially the samé ав 


‘in the first, viz., whether the plaintiff-mortgagor would be 


entitled toa decree for redemption. Qn what conditions 
redemption is to be allowed will be & matter of subordinate 
consideration and will depend upon the«lirection of the Court. 

[Scorr С. J.—Sea Order XXXIV, rule 7 and Schedule 1, 
* Appendix D, Form No.'5, Civid Procedure Code, 1908. 


(D (1915) I L. R. 39 Mad, 896, i А 





| үр XXL]  '  THE.BOMBAY LAW REPORTER. "^ gl 


* 
The fact that аешогірасог is entilled to redeem. would ;not "NER 
enable the Court ёо’, draw up.a.decree in Form No. 5. The 1918 
Court 'must also ascertain the amount] 2,” Peta 
The amount will not bé arrived' at unless the right to redeem a 
is firat decided. -.1tis the. vight to redeem: that is in contro- ee ra 
‚' versy and afterwards when the order ів фо be made the amount’, —— 
on. which redemption i is tò be allowed. is mentioned.’ : 
[Suan J.—It shows that both questions are necessary 
issues to be decided.. You é@wnot contend that the-other issue ` " = 
relating :to -the-' беен дшар of the amount; is, not Put of 
the в016],* "LIE 
No doubt I, cannot; but that is каш ШМ: point, quite 
ancillary to the main. point, viz. , xédemption; ° | m 
[8сотт C. J.—With regard , to ihe fact. of the mortgage, 
the decision in the firat suit would’ prevent going into. the 
, question again buf it would pot bar the second suit, ]. ° 
I submit, it would bar thasujt, because the point of redemp- o 
tion is settled by | the passing of the decree. ‘It „ів no more 
in controversy. So. efar ав the, „amount is concerned, it may "T 
be settled ifi execution. The error in*illówing.-; & second, suit 
to lie is discussed and explained by 1 Davies J. in Vedapuratti 
v. Vallabha Valiya Raja. See alao Ranga. Ayyangar ve 
Narayana Chariar™, . И o 
[Scorr С. J, ,—Supposing a decree - ig passed under’ a 15D А 
of the Dekkhan Agriculturiste’ Relief ' Act and nothing ` : и 
further is done, what would prevent the mortgagor from ° 
` bringing a fresh suit fof redemption ? The section is also 
useful in indicating. what is the essential thing і ina в опа 
mortgage, ] А 
If a suit for redemption is possible i in such a case, that i is 5 
because of a statutory . provision, but for which’ the second 
suit would have been barred by res judica: a. Lord Selbourne 
in, “Lockyer v. Ferryman < observes: “ Where there is» 
res judicata the original cause of action is gone and can only А ‹ 
be restored by getéing rid of res judicata.” É 
“Even if the suit be regarded as based on the decree in the 





previous suit,it.is barred: see „Hari Ravji Chiplunkav зу. ` о 
| SKapurjs Hormusji9. See also the remarks'of Aikman Jj,in 

Sita Ram v. Madho Гоф... Те 

e(1) (1902) L L. R. 25 Маа. 300, F. в, (4) (1888) L.-R. 181. А, 66. 
» (2) (1915)I. LR. 39 Mad. 890. , (5) °(1901)2 L. Б. 24 All, 24, F, в, 

(3) (1877) 2 App. Cas, 619," e ng eus . ] 
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i prior to the Transfer of Property *Act, is was held 
that a second suit for redemption would.no lie: see Gan Savant 
Bal Savant v. Narayan Dhond.SavaniO ; Ravji Shivram 
Joshi v. Kaluvam ^ and Tani Bagwan -v..Hari?. Ав a 


* result ‘of these decisions, it is incumbent upon the Court to 


look to the terms of the decree Ji not to mere form. ‘The’ 


terms of the decree in the present. shit show that it is final , 


and the only, remedy of the mortgagee was to apply in 
execution under в, 47:of the Civi? Procédure Code, 1908. He 
hatl in fact applied to éxecute ihe dgcree and- the supe 
was dismissed as time-barred. 


 Bakhle, in reply.—1f the relationship subsists there must 
be something to show that if is af an ond by act of the 
parties or by order of the Со; till then’ the ` mortgagor 

-Will’be entitled to bring в guit: otherwise the mortgagee by an 
action will be entitled to somethirsg to which*he is not entitled. 

In Site Ram *. Madho Bal; the earlier suit was one of 
redemption and the second suit was also for redemption and 
it was held that the gecond suit would lie. The case was 
decided on broad grounds, though the ‘decree in “the earlier 
suit was peculiarly worded. 

"The case of Vedapuratit v. Vallabha Valiya Raja is no 
doubt against my contention ; but the first proviso to в, 60 of 
the Transfer of Property ‘Act was not noted in the case. 

{Soorr С. J.—The essential point in a suit for redemption 
will be clearly observed on reference to Nawab Azimut Alt 
Khan, v. J owahir Sing® .] 

The case of Marshall v. Shrewsbury lid shows that the 
principal question in the sesond suit relates to accounts, there 
being no dispute regarding the debt due. The case of Jagu 
Babaji v. Balu Laon OO is also in my favour. Я 

The case of Siva Pershad Майу ү. Nwnde Гай Кат 
Mahapatra® is inconsistent with Roy Dinkur Doyal v. Sheo 
Golam ы н 

E i Сит. adu. vut. 


'Bcorr C. J.—Tho question referred for the decision..of. the 
Full Bench is whether а mortgagor, who has brought a shit 








(1) (1883) I, L. R.7 Bom. 467. * (8) (1875) L. R 10 Ch. 250., М 

(2) (1873) 19 B. Н. C. È. 160. (7) (1912) І. L. В. 37 Bom. оз "ms 

(3) (1887) P. J. 815,  m* | * 14 Bom, L R. 1198.. , . 

(4) (1902) L L. R. 25 Mad. 300, в. s, ^ (8) (1890) L L. R. 18 Oal 139... 

. V). (1970) 13 M. I. A, 404,» (9 (1874) 99 W? R. 172, : 
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fot redemption and obtained a decree nisi, which neither the 
mortgagor nor the mértgagee has applied to be made absolute, 
can, ‘after: the execution of that decree is,time-barred, bring 
a fresh suit for redemption ? E 
. 16 is desirable, before discitssing this quostion, to state shortly 
how it arises in the present case. The plaintiff filed п suit 
for redemption of a mortgage with possession and obtained a 
decree on the 30th September 1908 that the plaintiff should 
pay Rs. 117 and costs within*twelve months and redeem the 
property, or in: default éhe edefendant should recover the 
amount by sale of the property. The plaintiff filed an &p- 
plication No: 742 of 1909 for payment of the money, but failed 
to pay by the due date, and ‘his application was struck off on 
the 25th January 1910. The mortgagee took no steps under 
the decree to obtait a decree, abschtte, and on the 12th Decbm- 
ber 1918, the plaintiff paid the money due into Court. The 
mortgagee, however, objected to ake it. Theplaintift’s pleader 
argued that it should be treated as an application to enlarge 
time for payment under Order XXXIV, rule 8, cl. (4), of the 
Civil Procedure Code. The learned Judge, however, thought 
that the law of limitation governéd such cases and that the 
application was out-of time. He therefore dismissed the same? 
The plaintiff in the prefent suit recites the decree and the 
payment of decretal amount into Court, the dismissal of his 
application as time-barred, the fact that the.defendants had 
not applied forsale ог for making the decree absolute, and 
asserts that the plaintiff has still the right to redeem the 
„mortgage. The suit was filed a month after the dismissal of 
ihe plaintiff's application in the first guit. art 
The right of a mortgagor to redeom is stated in в. 60 of the 
, Transfer of Property Act and is said to: existe at any time 
. provided’ that the right conferred by the section has not been 
extinguished by act of the parties or by order of*a Court, 
Rule 7 of Order XXXIV of the Civit Procedure Code pro- 
vidosefor the passing of & decree nisi in a redemption suit, and 
„Ее 8 provides where the money declared to be payable under 
. the decree nisi is npt paid on gr before the date fixed, the 
; Coûrt shall, on application made bythe defendant, pass a decree 


„that the plaintiff and'-alé persons claiming through or under : 


fim bé debarred from all right to redeem the mortgaged 
.properby. ... . MET QE 7 : 
No such ‘order has been. obtained by the defendant in this 


"uit, Hor has the right tf redemption been extinguished by the’ 
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F'E. act of ethe: parties. The right to redeem, ‘therefore, still 
1918 exists. · м" ue . 


вис Whether the remedy by a redemption suit can now. be 
AMI 


Mut pursued is the question which we have tadetermine. In Gan 
esee Savant Bal Savant v. Narayan "Вота Savant a suit was 


——. brought and a decree obtained by a pangger ofa joint family’ 
Soott C. J. in 1858 for redemption of certain property, but the decree was . . 
not executed, . Subsequently a suit wag brought for .redemp- 
tion in respect of the same property by another member of the e- 
joint family who was a minore when the foumer suit was 
instituted: and the .question was whether the second suit was 
maintainable. Mr. Justice Kemball held that by reason of the 
default in payment of the nfoney declared to be flue within 
the time prescribed by law for execution of decrees (no. time 
. having been fixed in the deóree), the order for redemption 
must be taken to have operated ав a judgment of foreclosure, 
The decree declaréd the mortgeger entitled to obtain posses- 
sion of the mortgaged property of payment of a particular 
sum, and if he failed to, dischargo that debt, he could not be 
allowed: to harass the mortgagee by another suit'for the same . 
purpose, Mr. Justice West was of the same opinion saying 
that it followed from the leading principle of res judicata 
* that the same matter should nôt be adjudicated again on the 
original ground so as to imperil the stability of the: decision 
formerly: given: Under the Anglo-Indian law ‘it had long 
. been recognized that a decree-holder must obtin satisfaction 
of hjs decree by execution, and not by another suit, and a suit 
could not be brought either on the original cause of action, or, 
save in special case, on the deoree in which that cause had become 
Ы merged. That decision was followed in another judgment of this 
° Court in Masoji v.'Sagaji® on the ground ‘that under the 
ruling in tha£ case the decree made in-the defendants’ guit was 
Dt practically s*foreclosure decree, if not exocuted within three 
* -years, and therefore,'effectually determined the rights under the 
mortgage, both of fhe mortgagee and moftgagors wio not 
"having redeemed within three years wotld be forever fore- 
closed. ` Those decisions were before the application of the 
‘Transfer of Property Act to Bombay, and the dicta above. 
' :referred to regarding foreclosure tould hardly haye begn ` 
e -given if- the Transfer of Property Aot had applied in view of 
the provisions of s. 93 which have now been transferred tos” ` 
Order XXXIV, rule 8, of the Civil Procedure Code. ' 


Ф ges 
(1) (1883) I. L, R, 7 Bom. 407. ` (2) (1888) L L, В. 13 Bom, 807." 
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' Those decisións were not followed in the Madras Higb Court. | 


In that Court a series of judgments, Periandé v. Angappa9, 
Karuthasami v. Jaganatha®, Ramunn y. Brahma Datian™, 
affirmed the right of a mortgagor to bring в second redemp- 
tion suit after the working out of the decree nisi in his first 


' ‘suit had become barred hy limitation, and in the Full Benth 


case of Vallabha Valiya Rajah v. Vedapuratti®, the majority 
of Judges contemplated the possibility of a segond redemption 
suit, Sir Charles Turner in Periandi v. Angappa™ observed : 
“As there wag no foreclogurede can “still assert his right to 
redeem Which may be conditional on the payment of a larger 


or & less sum than was requisite when the former decree was 


pronounctd,” and in Kaftuthas&má v. Jaganatha® the same 
learned Judge said: “The relation then still exists, and the 
right to redeem is inseparable frém‘the relation so long ‘as it 
exists. An un-exeouted decree for partition would not alter 
the relation of the members of a joint family. Тһе estate 
would still be joint and the right to obtain a partition would 
attach to it yleneyeirs fresh demand for partition was made 
and refused. 

In 1870 at a time when the law of res judicata was regulated 
by the Civil Procedure Code, Act VIII of 1859, в. 2, which 
runs; “The Civil Courts shall not take cognizance of any 
suit brought on a cause of action which shall have been heard 
and determined by a Court of competerft jurisdiction ina 
former suit between the f same parties or between parties under 
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whom they claim,” a series of decisiohs show, that’ the second ° 


redemption suit by a usufructuary mortgagee under Bengal 
Regulation XV of 1798, s. 10, would not be barred by a decree 
in a prior redemption suit between the same parties which did 
not put an end to the mortgage debt,-their Lordships of the 
Privy Council in Nawab Azimut Ali Khan v. Jowahir 
Singh® observed that the whole argument «уаз based on в 
misconception of the nature and effect of a decree of the 1st 
of August 1848. “That decree, in fact, did nothing but 
“ismiss the then ponding suit for йер; on the ground 
that the full and entire amount of the mortgage money had 
not been deposited (the sums tendered being only Rs. 26,400, 


e end Rs. 400). According to the course and practice of the 


(1) (1884) L L В. 7 Mad, 423, 424, (5) (1884) 1. L. В. 7 Mad, 423, 
(2) (1885) L L. R. 8 Mad. 478, 494. (6) (1888) L L. Б. Mad. 478, 481, 
(5) (1892) L L. R, 16 Mad. 366. e (Т) (1870)13 M. I, А, 404, 412, 


‚ (0 &805)1. І, R. 10Mad. A6, 50,7.8, 
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F.B. Court in Endia, the only point to be determined'in such a suit 
1918 — is'whether the mortgage debt has been fully satisfied after 
7. . taking into account the sum tendered or deposited ; nor ів. the 
BAM 7 finding of any particular amount as still dae conclusive against 
Panonan]: the mortgagee in а subsequent suit.” Tht statement of the prac- 
—— _ tice of the Court was derived from Myssamut Motee Soonderee 
SoH О. J. v. Maharanee Indrajit Kowaree™, where it was decided that 
| іп a suit to recover possession of lapd in, the posgession of the 
$ " mortgagee under a usufructuary mortgage, the only question e 
in issue was whether the plaintiff was entitled to enter into 
possession, and that the finding of the Judge that a specific 
sum was still due was not conclusive between the parties, but 
might be disproved in anothef suit, and such finding, therefore, 
was not the subject of appeal. = 
. 119879 the decision in Mussamut Motec Sodndcree’s case was 
dissented from by Sir Richard Coueh and Mrs Justice Ainstiein ° 
Baboo Kullyan Dass v. Baboo Sheo Nundun Purshad Singh ® 
in which the Chief. Justice said: “We ‘are unable to concur in 
. © that view of the nature of a suit of thifdescription. The suit . 
is in reality, in our opinion, a suit between the mortgagor and e 
mortgagee for an adjustment of the account between them. Jf, 
upon taking the account, it appears that the mortgagee has been 
* fully satisfied, the plaintiff, the mortgagor, is entitled to have 
back the property, and the Court would make a decree for 
that purpose; but we think that the question in the suit is not 
e , simply whether the plaintiff is entitled to have'the property 
back, and ‘that the Cotrt being a Court of Equity and acting 
upon the principle that it is always the aim of a Court of 
Equity to finally determine as far as possible all questions 
e concerning the subject of the suit, the account should be 
e taken up to the time of the decree, and the account 80 takon 
should be consigered to be binding, and the parties should not 
." be at liberty, cavept under peculiar circumstances, to reopen 
"e dé in another suti.” -In concluding ohis judgment the Chief 
Justice continued: “It appears to us, therefore, upon *such 
_evidences as there is before us that the defendant is entitled to 
be repaid the principal sum; but that no. decree can be made 
declaring him to be entitled to any further sum. The decree e 
of the lower Court will be altered by «declaring that there iq 
still due to the defendant the principal sum secured by the. 
mortgage, namely, Rs, 41; 476-9-3p and that on payment oí °° 
that the plaintiff may' redeem the property: but if there is 
'(f) (802) 1 Marsh, 112. . (2) (1872) 18 W. В, 05,00,09, "^ 
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any delay in m&king that payment, then the ‘plaintiffs would $e 


liable to pay.interes& upon the money from this time, "and in 
taking an account of the interest which may be found due from 
him from the date of this decree, allowance will have to be made 
for the .revenue ог .pmofis of the estate which the defendant - 
"may receive. The account must be considered as settled wp 
to this time, and. it will‘only be necessary, if the plaintiff 


hereafter seeks to redeem the property, to take a further ace 


count of the interest on the’dme side and of the revenue on 
the. other. In- ihat way, вд far as ts possible-in the present 

виді, a detision is come to with regard.to the rights of the 
parties.” The ‘result would -appear to be, that the learned 
Chief Justice found what Was due up to the date of the decree, 
and settled the mode in which account should be taken thereafter 
if the plaintiff thereafter. ‘sought Again to redeem the e pro- 
perty. But the judgment does not suggest that there cannot, 
bea second suit for redemption if the amount found dus by 
the. first decree is not paid. 

. In Roy Dinkur Doyal v. Sheo Golam: Singh® i in а redemp- 
tion suit filed by a usufructuary mottgagor for redemption, 
or recovering. of, possession, the Court considered what was 
the meaning of “cause of action" and “heard and determined” 


` in s. 2 of Act VIII of 185% The judgment says: “What then 


was the cause of action which was heard and determined 
. between the present parties in the former suit, and. what is 
the cause. ofeaction · which: is put forward by the plaintiffs in 


this present. suit, -and which they asle to have now heard and i 


determined. It seems to us plain that the principal. c&use of 
suit is the relation which subsists between the parties ag 
mortgagor and mortgagee, andjthe consequent right on the part 
of the mortgagor at all reasonable times to ask for-an account 
from the, mortgagee. The suit is brought for the purpose of 
obtaining an adjustment of accounts or adjudication of the state 
‘of the accounts between the parties, and fox such relief at the 
Hands of the Court as the plaintiff may be entitled to upon that 
adjustment or adjadication of the accounts. Now the former 


suit effected -an adjustment of egcounta up to the date of 18th 


April 1868. The substantial “cause of action within the 
„meaning, of в. 2 of Acte VILI of 1859, in the present suit, that 
- which the plaintiff desires to have heard and determined, is 

the state of accounts which has arisen since, the 18th April 


БЕТ Bus В, 112, 173; 
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``1868,—рЬуїопв1у an entirely fresh cause of action.. The matter 


which the Court is asked in this suit’to hear and determine, 
is a matter which фав arisen and come into being since the 
matter of the last suit was heard and determined. It has 


" arisen since the date of the decree of April 1868. And con- 
sequently the s. 2 of Act VIII of 1859 does not bar the Courts ` 
' from entertaining this suit. It appears to us that it would 


be hard upon the mortgagor if the law were otherwise, The 
decree which was passed i in April 1868 was simply a declara- 
iio that at that sime a Certain sum gf money was due. from 
the mortgagor to the mortgagee accompanied by 4 decretal 
order; that upon that sum being paid by ће mortgagor, he 
should have possession of the propetty delivered ovér to him. 
That decree did not put an end to the relation of mortgagor 
and mortgagee. The Court dtd nof in that swit pretend to fore- 
‘close the plaintiff's right of redeeming in the, event of his not 
paying the moneyethen declared to be due..., and it would be 
very hard upon him therefore that his equity of redemption 
should nevertheless be indirectly foreclosed by the effect which 
the Subordinate Judge has given tos, 2 of Act VIII of 1859, 
without any period of grace or any terms whatever being 
attached to this foreclosure.” 

The only reported case in the Indian Law Reports, Calcutta 
Series, to which we have been referred, which appears to be incon- 
sistent with the- Bengal decisions above quoted is Siva Pershad 
Mai v. Nundo Lall Kar Mahapatya™ in which it was said 
at p. 142: ° “Even if thére is no ordér absolute, the decree nist 
directing the sale is in existence; and if the right to redeem 
be still alive, it cannot be antoreed by а separate suit....We 
must hold that the suit is,not maintainable, and that the 
plaintiff’s proper course was to have the matter brought before 
the Court and disposed of under в. 244 of the Code of Civil 
Procedure." • . 

The application-of m 244 of the Code of 1882 and ofs. 47. of 
the present Code to mortgage suits will a later i in 
this judgment. 

In Dondh Bahadur Rui x, Tek Narain Rai GO, the Court 
considered that the matter directly and substantially in issue 
:in the redemption suit there under comsideration within the, 
meaning of s. 18 of the Civil Procedure Code of 1882 was not. 
the existence of the plaintiff's right to redeem on payment 
of the mortgage money, but ‘what, the amount payable 





. M... — ————————————————aA——— — e. 
(1) (1890) І. L, R. 18 Cal. 139, 142. (2) (1899) I. IL. R. 21 AIL 951, 
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. actually was.’ That matter was decided in а, former 


suit adversely’ te the defendant in the first Court, but 


the .appeal Court did not decide it at all, but dismissed , 


the suit on another ground. The Court held that s. 18 
of the Code did not bar & second suit for redemption, and 


' referred in support M Si conclusion to the judgment of the 


Privy Council above quo 
Jowahir Singh. 
There was, however, inthe Allahabad decisions up to that 
date some conflict of opinion as to thé right’ of а mortgagor 
whose power of payment of the amount found due in the 
mortgage suit was barred by limitation to file a second redemp- 
tion suit 'and curiously enough the conflict of decisions was 


ed in Nawab Azimut Ali Khan v, 


considered by a Full Bench in Allahabad and decided їп' 


accordance with* the line “of cages in Madras already referred 
to shortly before Full Bench in Madras had considered those 
Madras cases and came to #ho conclusion that they ‘were 
wrongly decided and should bo overruled: see Sita Ram v. 
Madho Lal? In ¢hat case the plaintiffs brought a suit for 
redemption of a usufructuary mortgage and obtained a decree 
for redemption, conditioned on their paying а certain sum 
within а time вресібей in the decree. This decree, however, 
instead of going on to dirett that in default of payment on due 
date, the property should be sold, directed that if payment 
was not made within the time fixed, the judgment should be 
deemed to be*non-existent. The plaintiffs did not pay the 
decretal amount ‘within the time fixed, but some years after- 
wards brought a second suit for redemption.. It was held that 
the suit was not under the circumstances barred, either by 
reason of anything contained in the Transfer of Property Aot 
of 1882, or by s. 18 or в. 244 of the Code of Civil Procedure. 

On the other hand the Madras High Court in Vedapuratti 
v. Vallabha Valiya Raja®, where in a previous suit for 


‘redemption of a usufructuary mortgage 'the decree did not 


provide for foreclosure of the plaintiff’s right to redeem in 
default of payment within the time fixed in the decree, but 
contained & direction for sale in default of payment, and the 
mortgagor had not redeemed, while the defendant had not 
applied for an order absolute for sale, it was held that в sub- 
sequent suit was not maintainable for the redemption of the 








‚ (D Q818M.I A. 404, $12. ` (8) (1802) I-L. В, 25 Mad. 300, *. №, 
"e (1901) I, І, В, 24 All, 44, в, B. ч ° 
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right to, vedeem still subsisted the remedy was barred by 
: operation of -the rule of law embodied ines. 18 of the Code of 


Civil Procedure. He,said the Legislature has laid down what 


` is “the matter in. issue” in а redemptiqn suit. In order to 
~ succeed the mortgagor has to showstbat he.is entitled to а 


décree ordering that if he pays ,off the mortgage debt in ' 


pursuance of the order of the Court, the ‘mortgagee shall re- 
transfer the property and if necessary put him in possession, 
The matter in issue is—aye or ntis the mortgagor entitled 
to the decree which, if he sueceeds, a Court js required by 
в, 92 to make? With all respect, it appears to ‘me, that 
this is nob the matter in issue in а redemption suit. The 
question propounded Ьу the learrfed Chief Justice “Is the 


‘mortgagor entitled to, the decree which, if he succeeds, the 


Court i ів required by s.:92 to *make?" can only be answered 
in the affirmative, for it is presqribed by lew that the Court 
shall лаке such a decree. Thesubstantial matter in issue in 
a redemption suit is not the existence ef the mortgage, for the 
filing of the suit is in itself an admissioneof the mortgage and 
of the original mortgage debt : see Marshall v. Shr "ewsbury™, 
The substantial question is.how much must be paid by the 
mortgagor io the mortgagee in order to entitle him to recover 
possession and a reconveyance of tlfe property in cases where 
the title has been transferred. - This view is supported by the 
decisions in Nawab Azimut Ali Khan v. Jowahir Singh™, 
Baboo Kullyan Dass v. Baboo Sheo Nundun Purshad Singh®, 
Roy Dinkur Doyal v. Shéo Golam Singh € and Dondh Bahadwr 
Rai у. Tek Narain-Rai® and the Allahabad Full Bench case of 
Sita Ram v. Madho Lal“, It із to be observed that the Chief 
Justice of Madras did not base his decision upon the provisions 
of s. 244, for he had on the same day delivered judgment in 
another Full, Bench case—see Mallikarjunadu, ей, v. 
Lingamurty Pamtulu &ce.—holding that an order passed upon 
anapplication made under s. 89 of the Transfer of Property Act 
was nob an order made in a proceeding if execution. "Sir 


.Bhashyam Aiyangár, however, in Vedapwraii v. Vallabhe 


Valiya Raja.held that the right of a mortgagor to file a 
second redemption suit was "barred by the provisions of s. 244 
(5) (1898) I. І, R. 21 All. 251.. 


(6) (1901) I. І, В. 24 AIL 44, F. в. 
-(7 (1902) I. І. R. 25 Mad, 244, v. B, 





(2) (1870) 18M. L A. 404, ° 
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of the Code of Civil Procedure inasmuch ав appligations ш 


ss. 89 and 98 were epplications in.execution., - 

The question whether applications Тф: -absolute. adus in 
mortgage suits after deoree nisi are applications in ‘execution — 
has now been’ settled *by the provision thatthe mortgagor or 

' mortgagee, as the case у be, must apply not for ап order 
absolute in his favour but-for à decree absolute,—see Order 
XXXIV, rr..j and 8.of the Civil Procedure Code of 1908, 
The reason of the, change "ib thus described by Sir Lawrence 
Jenkins in Amlook Chand Parrack.v. Sarat Chunder Muker- 
jee: пө object.in view when the present Code-was passed 
was to end, as far as possible, the conflict of decisions which 
embarrassed the Courts, апа amtng those conflicting decisions 
were those which dealt with two points : —first, whether an 
application for arf order under s. bgi ‘of the Transfer of Property 


- Асі тав an application in execution or' not; and, secondly, 


whether, if it was not amapplication’ fasexeculiog Arh: 181 
constituted a bar on the ground that the application was one 
not contemplated by the Code of Civil Procedure,’ And so.it is 
now provided ‘that the application which follows a preli- 
minary decree for sale, is поё {ог an order for sale, but for a 
decree for sale, And with the same end in sies ths provi- 
sions'as to mortgage suits havd..been .rémoved from the 
Transfer of Property Act to the Civil Procedure Code, so 
that it.is no longer possible to contend that "these applications 
are not undef the provisions of the Civil Procedure’ Code.” 

It follows, therefore, “that the mortgagor i is not limited i in 
his remedy by the terms of s. 47 of the Civil Procedure Code 


‘which has taken the place of в. 244 i in the Code of 1882. If, 


. then, it can be shown that the ‘mortgagor in his second suit 


raises in issue a substantially different matter to that decided 
in the first suit, such, for example, as the amoynt payable by 
him at the date of the second suit as distinct ftom that payable 
at the date of the first suit, such second “suit would be main- 
tairfable. In this connection reference may ‘be made to Nasrat- 


ullah v. Mujib- ultah®, а case of a second partition adit, where, 


Sir John Edge delivering. the judgment of the Court said : 
«We. have no doubt that if the plaintiff had drawn his plaint 
.Slleging the decree of 1860, and showing ‘how he and the 
„ defendants were bound by it, that is, that they were repre- 
sentatives of the partjes фо it, and alleging that the state of 
_ things of 1860 continued! up to the Present, an and alleging that that 


Q) (1911) I. L. В. 28 ба, 913, 921. (8) баду Т. В, 13 All, 309, 3147 
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“the defendants or some of them resisted his right of partition, 


айй asked for a declaration of his right to partition, that 
would be a claim to Which even this Subordinate Judge would 


` not have applied в. 18 ofthe Code of Ciyil Procedure. The 


- present claim is in effect such a tlaim as I have referred to, 

“although not:so in form." / i 
- A second redeniption suit must recognise the binding effect 
of the previous redemption decree nisi in so far ав it settles 
the accounts up to the date of that decree, and the duty of the 
Court in the second suit would be limited to the.ascertainment 
of the amount due at the date of the second suit or decree and 
to give such consequential relief as the law permits. There is 
reason to believe that the *suit ih which this reference was 
made and the previous redemption suit filed by the plaintiff 
fell tinder the provisions óf the Dekkhan Agriculturists’ Relief 
“Act. Whether that be во or not, the reasoning of this judgment 
would be gpplicable. A suit fo» redemption under the Dekkhan 
Agriculturists’ Relief Act is substantially a suit to have an 
account taken in accordance with the provisions of в. 18, and 
a decree for foreclosure is never passed in the fifst instance, 
or until the mortgagor has had ample opportunity of paying 
the sum found to be due. But in such cases s. 47 of the Civil 
Procedure Code might affect the plaintiff's right of suit as 


,Chapter XXXIV of that Code would not be applicable, 


 MacrEoD J.— The question referred for the decision of the 
Fall Bench is whether a. mortgagor*who has brought a suit 
for redemption and obtained a decree nist, which neither the 
mortgagor nor the mortgagee has applied to be made absolute, 
can, after the execution of that decree is time-barred, 
bring а fresh suit for redempfion? In equity as long as the 
relationship of mortgagor and mortgagee continues the right 


‘to redeem exists. Thatright is recognised by s.'60 of the 


Transfer of Property Act and is said to ‘exist at any time 


` provided it has not been extinguished by act of the partigs or 


by order of a Court. It is admitted that in the case before 


' us it has not been extinguished either by act of tho parties 


or by order of a Court. Th* Indian Legislature has deliberate- 
ly refrained from enactipg that the failure of a mortgagor 
to рау the amount found due in а suit for redemption ‘should 
operate аз a foreolosure. It is now contended that the Court ; 
is bound to apply the provisions gf either s. 11 ors. 47 of the 


- Civil Procedure Codd with the result that though the mortgage . 
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ib still in existence the same effect is produced ав if there had 


been a foreclosure.e Sitting here as a Court of equity, in my 
humble opinion, we should endeavour as far as the law. allows 
us to oppose this conterition rather than devote our ingenuity 
to finding some way whereby we may hold that the law sup- 


' ports it. І have had the opportunity of reading the judgment 


of the learned Chief Jüstice and I agree entirely with the 
conclusions he has arrived at on a review of the numerous 
conflicting décisions ôf otht» Indian High Courts, In this 
High Court there is no dipect gecisiontn the point sinoe*the 


. "Transfer* of Property Act became applicable. I need only 


say with all respect that the reasoning of Aikman J. in Sia 
Ram v. Madho Lal? appears te be far sounder and more in 
conformance with the principles of equity than that of the 
Chief Justice ine Vedapuratii +. Vallabha Val&ya Raga, 
It seems to me,to make little difference whether the decreé 
nist directs that if payment benot made wjthin the time ‘fixed 
the judginent should be deemed to be non-existent, Ог whether 
the decree has become dead by failure by both parties to 
execute it within the time prescribed by the Indian Limitation 
Act. A decree nisi іп а redemption suit does not bring about a 
merger of the mortgage, it merely directs that if the amoynt 
due be paid within a fixed šime the mortgagor can compel the 
mortgagee to return the mortgaged property. If the mort- 
gagor does not pay within the time fixed or within such 
further ‘time as the Court may allow, the mortgagee may 
apply for a decree absolute for salo оз foreclosures. • 

The right to fedeem on payment of the amount dueat any 
time, while the mortgage is in existence, is a continuing right 
and the only question in issue, when the’ assistance of the 
Court is invoked, is the amount due at that time, It may be 
more or less than or even the same as the amount found due 
іп a previous suit, but, as far as I qan see, that [n no way affects 
the real issue which can never be the same. We should, if 
posgible, try to avoid holding that s. 11 of the Civil Procedure 


‘Codo bars the second suit instead of endeavouring to, force it 
within the section, while, once the decree is dead, в. 47 cannot’ 


be applied. 2 
‘No attention need фе paid to the appeal ad miseri cordiam 
in favour of the mortgagee that he should not be liable to be 
harassed by successive suits for redemption by the mortgagor. 
The mortgagor in the first ‘place pays all the costs of litigation, 
(1) 4901) LL R. 94 All, 44, F, э, (Qi (1902) 1. L. R. 26 Mad. 300, res 
К. 10 n 





18 
в В. 
1918 


—— 


+ RANJI 
v. 
PANDHARI. 
NA'fu 


Macleod J. 


74 


` all that, the mortgagee is concerned with is to seo that a correct 


. with this point geparaéolyv.. " 


‘THE BOMBAY LAW REPORTER., ^ [уор XXL И 


decision is arrived at as regards the amount due. If he does 
not choose to exercise the rights given to him, if the 
amount.due is not paid, to apply for œ decree absolute, then 


- one вап only infer that it suits him to keep the mortgage 


alive, and as long as the mortgage remains alive it is the duty ` 


* of the Court to, see that no obstacle if placed i in the way of the 


mortgagor's right to redeem except what is provided by the 
Acts of the Legislature. e 


Ѕнан J.—Tho` questi refefred*to us is whether а mort- 

gagor, who has brought a suit for redemption and obtained a 
decree nisi, which neither the mgrtgagor nor the mortgagee 
has applied to be made absolute, can, after the execution of 
that decree is time-barred, bring а €resh suit for redemption. 
. In my opinion the answer to the question in the form stated 
above must depend upon the terms’ of the decree nisi and’ the 
facts and+circumstances of eath dase. І would say, however, 
that ordinarily in the case ofa properly: ‘framed decree nisi 
for redemption, in whichethe subsequent proceedings are by 
way of execution of that decree, and the execution whereof is 
time-barred, no fresh redemption suit would lie. 

I shall state my reasons for the answer to the question 
referred to us dealing first with the statutory provisions 
bearing on this question and then with the reported cases. 
J may state generally that the reported cases show that this 
point has gtruck different J udges i in different ways. My con- 
clusion, is indicated in ‘the answer which I. have formulated 
after a careful consideration of the conflicting- rulings on the 
point and the conflicting reasons suggested by the а 
provisions. 

All redemption decrees under the Dekkhan Agrioulturists’ й 
Relief. Act and under в. 92 of the Transfer of Property Act 
can be execuidd and the subsequent proceedings by either 
party are by way of éxecution of such- decrees. For the 
present I leave out of consideration preliminary decrees in 


. redemption suits under Order XXXIV, гое“, and subsequent 


proceedings for final decrees under rule 8 of the same Order. 

As these proceedings may not be in execution of the prelimi- 
‘nary decrees, the quostion referred to ds would not cover suche 
CABOB. The question relates to a decree nisi capable of execu-* 
tion, and the execution whereof fa ише, I shall deal 
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` It has been'héld that proceedings for an order absolute under | 


в. 93 of the Transfer. of Property Act would be by way of 
execution -of the redemption decree passed,in accordance with 
the provisions of в. 02. Whatever doubt may have existed on 
the point at one time; 1648 now clear from the decisions of the 


‘Judicial Committee of the Privy Council in Abdul Majid v. 


Jawahir Lal; Batuk Nath v. Munni Dei® and Munna Lal 
Parruck v. Sarat Chunder Mukerji, that the further 
proceedings are.in execution "ðf the decree nisi. Thus after 
a decree nisi is passed inga redemption suit she further rights 
of the parties as determined must be given effect to in execu- 
tion according to the terms of the decree and not by a separate. 
suit. It Would be contrary to the provisions of s. 47 of the 
Code to entertain a second suit for redemption in which 
substantially the game relief as 6 &llowed in the first «suit 
could be given, and which,could be and ought to be secured. 
by executing the decree nisi in he first suit. А 1 
The provisions of s. lof the Code would ordinarily bar a 
second suit for redemption of the mortgage, which forms the 
subject-matter of the decree nisi in thé first suit, if the condi- 
tions laid down in the section are satisfied. Treating the 
questions relating to the mortgage to have been heard and 
decided when the decree misi for redemption is passed, the 
subsequent suit in.relation to the same mortgage would be a 
suit in respect of the same matter within thee meaning of s. 11 
of the Code.* I do not think that the circumstance that it is 
possible for the mortgagér to claims further accdunts with 
reference to the ‘period after the decree nisi can make any 
difference. Ina properly framed decree nisi for redemption 


‘where the mortgagee remains jn possession after the decree, 


it is always. possible to provide for the subsequent profits 
received by the mortgagee to be taken into account. As to the 
decrees under the Dekkhan Agrioulturists' Relief Act, в. 15B, 
sub-s. (1), expressly provides that the Coprt can give directions 
“where the mortgagee is in possession, as to the appropriation 
of the profits and accounting therefor as it thinks fis.” The 
subsequent suit on the same mortgage would substantially ' 
relate to the same matter and the' fact of the mortgagor being 


able to claim accounts for the period between the decree nist 
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“and tha date of the second but cannot change the niter 


ІЁ is in substance а suit for the redenfption of the same 
mortgage with thig difference that the period for taking 
accounts is extended to the date of the second suit. The 


* Dekkhan Agriculturists’ Relief Act, in my opinion, con- 


templates only one redemption suit in respect ofa mortgage and ' 
the taking of accounts under s. 13 only once. If in the second 
suit the decree, nisi is to be taken: as the starting point 
for -taking accounts, and the further account is to be taken 
with reference to the subsequente peniod, in effact it becomes 
a suit based on the decree misi snd would relate to what 
could be and should be determined in execution of the 
decree nisi. Viewed in this ¢ight the suit cannot be*maintain-. 
ed as pointed out in the case of Hari Ravji Chiplunkar v. 
Shapurjt Hormusji® and "th&refore the plaintiff has necessarily 
to fall back upon the mortgage. Фп the whole I think it is. 
cleat that ordinarily the mattes in the second redemption suit 
based on the original mortgage would be the same as that 
directly and substantially in issue in theefirst suit between the 
same parties, within the meaning of s. 11 of. the Code. 

It is urged, however, that unless there is an order absolute 
either under s. 93 of the Transfer of Property Act or a final 
decree under rule 8 of Order ¥XXIV, the mortgage-debt. 
cannot be deemed to.be discharged, that the relationship of 
the mortgagor and mortgagee continues and that therefore the 
mortgagor has the right to file a second redemption suit. It 
is also urged that unless*there is an. drder absolute there is no, 
order ЪЁ the Court extinguishing the mortgage contemplated 
by & 60 of the Transfer of Property Act and that the mort: 
gagor’s right of redemption subsists. It is contended that a 
right safe-guarded by such statutory provisions becomes 
illusory if no second suit for redemption is permitted: These 
are weighty considerations and do create some difficulty in 
the way of accepting the conclusion that no second suit for 
redemption can lie where there is a decree nisi and where its 
execution is time-barred. These considerations have led to 
much diversity of judicial opinion. After giving my best 
consideration to these provisibns, I have come to the conclusion 


that without reference to. any second suit, these provisions, 


have ample scope And justification with reference to the first, 


suit. Section 60 provides for {ће substantive right of the .* 


mortgagor and is not directly concerned with-the procedure 
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Seetions:.99 and 93 ofthe Transfer of Property Act agd rules FB. 
Zand 8 of Order XXXIV ofthe Code.provide what the. decrée 1918 
msi-or the preliminary decree shall cogtain, ‘and safe-guard , 
the rights of the parties by giving the Court: power: to extend 
the time and by providing that the debt shall be deemed to be PANDHARI- 


‘discharged when an order for sale or foreclosure i із шабо: On с 
the whole'I am of opinion that they contemplate only one suit Shah J. 


for redemption, and in thoir natural and plain, sense cannot be 
interpreted as indicating the” possibility of more redemption · o 
suits than ‘ons іп respest оѓ- Һе same mortgage. The power 
to enlargé time involves the possibility of the Court refusing 
- to extend: the time for payment ‘in proper cases; and thore 
would be ifo meaning in thé Cotrtrefusing to extend the -time, < 
if immediately after such refusal the mortgagor could’ file a 
second suit for refemption hefore iny order for sale is nfade., 
' These clauses, however, do nat in terms provide for one rédomp- 
tion ‘suit only and may~ be «oneistent; with the right of" the 
mortgagor to file a frésh redemption suit.' Iam clearly of 
opinion, however, thatelike all other'suits the second redemption 9 © 
suit would’ be subject to the provisions of'se; 1t and 47 of the 
Code. 1 think that the scheme and the provisions of'the Code 
are' generally speaking against the maintenance of a second 
suit for redemption where there is a’ proper decree nisi for o 
redemption and where its execution’ is barred'by limitation. 
As io thé’ preliminary: decrees under rifle 7 and the final 
decrees under'rule 8 of Order XXXIV it is suggested that ' the ? 
intermediate proceedings ` are not in xecution,'and that until 
a final decree is passed under rule 8 there is strictly speaking’ по 
decree for execution. No doubt ав pointed out by Sit Lawrence’ 
Jenkins: C. J. in Amlook Ohand Parrack v.Sarat Chunder о 
Mukerjee™ the Code contemplates: a -final- decree atid not am — 
order’ absqlute for sale as provided in the-Trangfer of Property’ 
Act.‘ It i$ not necessary to deal with this aspect of the point nt ' °, 
any length. In the first place we are not-concerned with'süch à o 
decree in this сиве. . Secondly, even if the preliminary-decree. 
under rule 7:ів not to be treated as a ‘decree capable of exéou-' 
tion before:a final decree is made, jt will only heve: the ‘effect 
» of removing the bar, which s. 47 of the Code might otkerwisé 
,create, when a second smit is brought. after the preliminary - 
‘decree in case no final decree can be made owing to lapse of : 
- time, and in case a final decmee is not’ made in fact on the' 
ground 'of Denia lon. v or оћ апу other. ground. The prelimi- 
go 


d) (91) 1. L. Re 88 Cal 918, 921, 922%, , , °° 





78 


THE BOMBAY LAW REPORTER, ^ ' [ VOL, XXL 


` nary, dgcree may however operate as res judicdia in all proper 


cases, And lastly it is by no means clear that where a party 
has obtained a preljminary decree he is not bound to fallow 
it up with taking proper steps for a final decree, if he wants 
to have the benefit of the adjudieation. It isa point to be 


censidered whether it is open to a party to start a redemption ' 


suit and carry it up to the stage of a preliminary decree and 
leave it there without jeopardising his right to file a fresh 
suit in respect of the same nfdrtgage. Ав these points in 
relgtion to the preliminfry and. fing] decrees- have not been 
argued and as the question does not strictly afise in the 


present case, I do not desire to express any definite opinion on. . 


the question whether a second redethption suit can be brought, 
where the party has already obtained a preliminary decree 
and éhere has been no fina! d&cree In the casos 


As to the reported cases, I desjre to point out that mugh.of + 


the apparent conflict disappearg when due regard is had to 
the terms of the decree in each casoeand the decision is read 
with reference thereto. The Full Benchedecision in Vedapur- 
aiti v. Vallabha Valiya Raja is against the View that a 
second suit can lie, and the terms of the first decree in that 
case resemble very closely the terms of the decree nisi in the 


‘present case. Inthe earlier Madras cases, there were no 


proper redemption decrees as contemplated by s. 92 of the 
Transfer of Property Act, and in any case it is clear that the 
view now accepted by that Court is to be found m the decision, 
of the Full*Bench. x 

In ‘Allahabad no doubt there has been some дой of 
decisions. But taking the judgment in Sita Ram v. Madho 
Lal, as supporting the opposite view, it is clear that the 
decision relates to a prior decree the terms of which were of 
an unusual character. . The learned Judges in that case were 
not dealing with a decree ie? under s. 92 of the Transfer of 
Property Act. In that case Knox Acting О. J. observed: 
“Т need not consider here what would be the result if, ine the 
case under appeal, the decree had been made ia strict accordance 


` with Jaw and had provided that the property was to be sold. 


This point does not arise.” It is conceded by Banerji and Aikmán 
JJ; in their judgments that if the deeree nisi provided for 


foreclosure in thé event of non-payment, without any further . 


order under s. 93 of*the Transfer of Property Act, the second 
redemption suit would be barred. No doubt where the 
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property is to bb sold in the event of non-payment, the learned 


Judges hold that the right of redemption subsists until ah 
ordet for sale is made under s. 93 ang that the mortgagor 
could enforce that right in another suit; I fully recognise 
that the ratio decidendi* in Sita Ram’s case is against my 
' view. И 
Coming to the Calcutta High Court, there is apparently à 
conflict between Roy Dinkur Doyal v. Sheo Golam Singh® and 
Siva Pershad Maity v. Nundo Lall Kar Mahapatru®, The 
former case favours the vipw that a second suit can lie; But 
if the decision be read with reference to the terms of the prior 
decree it is clear that as & decision it is not clearly against the 
applicability of's. 11 of *the Cede to the'second suit. The 
learned Judges point out that the. decree did not pretend to 


foreclose the plaintiff's right of fedeeraing in the event of his, 


not paying the mqney then decreed to be due. They doubted 
whether the civil Courts had jurisdiction to forecloge in that 
way the mortgagor’s right to redeem, so long as his right of 
“suit was not barred by the Statute of Limitation, There can 
be no doubt of the Court's « power, either under the Dekkhan 
Agriculturists’ Relief Act or the provisions of the Trans- 
fer of Property Act or the Code of Civil Procedure, 
to pass a decree adjudicating once for all the rights of 
the parties to be secured by executing the decree nisi or by 
proceeding to obtain a final decree and then*executing it.. In 
this case the learned Judges did not consider the effect of s, 11 
‘of Act XXIII of 1861, which would correspond to в, 47 of the 
present Code. Ё | 
In the latter case the opinion is expressed by Macpherson 
and Banerjee JJ. that “even if there is no order absolute, the 
decree nist directing the sale is in existence; and if the right 
to redeóm be still alive, it cannot be enforegd by а separate 
suit." . . 
The case of Baboo Kullyan Dass v. Baboo Sheo Nundun Pur- 
shad Singh does not touch the present point :-and the observati- 


ds in that case, as J read thom, show that it is desirable'to deter- . 


mine finally all questions concerning the mortgage in the same 
Suit. No doubt the possibility of another suit is recognised. 


In Gan Savant Bal Sawant v. Narayan Dhond Savant it was: 


*held that a second suit for redemption would not lie. This was 
prior to the Transfer of Property Act: and among the reported 


d) (1874) 22 W: В, 172, (3) (187z) 18 W. R. 65. 
*(2) (2800) L L, R. 18 Cal, 23%, 142, 
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` casos Qf this Court I have not been able to find.any case, in 


which a second suit for, -tedemption ‘has seen allowed . where 
the first decree _ passed. in the. mortgagor’s suit for 
redemption. The PUE Bench decisions, in Rav) Shivram 
- Joshi v. Kaluram®, and Tani Bagwam +. Hari are fairly 


iHustrative of the necessity of looking to the terms of the’ 


decree. In both these cases the prior decree was obtained -by 
the mortgagee and, the right to redeem .was held to be reserved 
under the, terms of,the decree, Ido nof consider it. necessary 
to ‘refer фо the other “Bombay,cases mentioned in these jutg- 
ments or,in-the arguments before us. І do not think that any 
of these cases except the case of Rama v. d nc is in- 
consistent with шу. у view, e, те . 


The ratio decidendi, ; in, Rama v. ‚ Bhagchand . is incon- 
sistent with my view, thongl, I do hot think &hat if the. decision 


"bo taken with reference io the facts of the case, it сап be . 


properly said to ba inconsisteng with it. : 

‚ As regards the judgment of the Privy Council in Nawab 
Azimut Ali Khan v. Jowahir Singh, І до not think that’ 
the judgment of their Lordships touches ‘the present point. 
The objections raised and considered in that case have been set 
forth at p. 401. of the report, and there was no point there that 
the second suit was not maintainable. The nature of the 
decree in the first suit made such a contention practically 
impossible, “That docree, in fact, did nothing but dismiss the 
then pending suit for redemption, on the ground that the full 
and entire amount оѓ. ће mortghge money had not been 
depostted” 88 pointed out by their Lordships of the Privy 
Council at p. 412. I need not quote the further observations 
with reference to the nature and effect of the decree which 
their Lordships had to consider in that case. I think the case 
cannot be properly treated as в precedent for allowing а second 
suit for redemption, where the mortgagor has ‘obtained a 
proper decree for redemption capable of execution. 

_, The case of Hari Ravji Chiplunkar v. Shapurji Н ormusji 
has been already reférredto. Their Lordships do not express any 
opinioni in that case on the question whether the plaintiff could fall 
back, on the original mortgdge ; and no aszistance can be deriwed 


. from that case in answering the questipn as to whether a subse- i 


quent redemptich suit on the same mortgage, may be “barred 
(1) (1873) 12 В. H. O. H. 100, v, в, m (1914) Т. L. В. 39 Bom, 41; 


(2)- (1887) P. J. 315; L L. R. ——- 16 Bom. L, R. 687. 
' 16 Bom, 659 m, в, ш 61870) 13 M; 1, А, 404, 42, 
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Бу s. 11 of the Gode. But if in the subsequent suit the decree 


ів косербей, and the suitris practically based upon the decrée 
coupled with the subsequent events; I think that it would be 
barred by s. 47 of ‘the Code оп the authority of Hari Ravji 
Chiplunkar v. Shapurjs Hormusjt. The fact’ of the relationship 


' of mortgagor and mortgagee not having been extinguished would 


not be sufficient to save the suit, as the right of the mortgagor 
in the subsequent sujt wogld be treated as a right to execute 
the decree and not the right i to sue Dus the redemption of a 
mortgage. .7 el] 

With referenoe to this point I may add a word as to the 
case of Naérat-wlah v. Mijih-vllah, “That was а case_of 
partition &nd the learned J udgef had to consider the effect of 
а previous decree. But that would not apply, in my opinion, 
to 8 subsequent reflemption suit where there is already а décree, 
misi*for redemption capable of execution. If the plaint in a 
subsequent redemption suit -wore drawn ар in the manner, 
in which the learned Judges in Nasrat-wllah’s case suggest the 
plaint in that case coutd have been dpawn without laying it 
open to the defence based on s. 18 of the Code, it seems to me 
that the ‘plaintiff i in the redemption suit would at once bring 
the case within the principle of Hari Ravji Chiplunkar’s case 
though he might be able to get, over the plea based on s. 11 of 
the present Code. 

' On the whole, therefore, I am ‘of opinion that the second. 
redemption sit would ordinarily be open to the objection 
based on either s. il or в, 47 of the Code. But it must depend 
upon the actual terms of the decree nisi and must be deter- 
mined with reference to the terms of the’ decree and the 
facts of the case. . Тһе point ds by no means free from 
difficulty : and there is a clear conflict in the decisions bearing 
on the point, even when due allowance is made for the facts of 
each particular case. Personally I'should have been glad to 
hold that the second redemption suit would be always main- 
tainable, where the execution of the decree mis? for sale of the 
property in the event of non-payment "has been: barred by . 
limitation ; and where there has bgen no order absolute for the 
salo of the property. My view would involve some hardship 
bo the mortgagor in some cases but I do not think that any: 
"such consideration ean afford a good ground Tor i ignoring what 
I hold to be the clear effect ef ss. 11 and 47 of the Code. 


" (1891) I. L. В, 13 AIL 309, 314, 
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САРТЕА ‘the above: expression of. opinion "by the Full 
Bénch; the · appedl: was again: heard" by the Division 
. Bench,’ when their @Lordships, Beaman and Heaton JJ., 
delivered the- pd Judgment oue the ‘4th October 
ae : "ead. 


simply this: whether a mortgagor, who has brought a suit for 
redemption and obtained 18 decree ntsi, which neither the mort- 
gagor nor the mortgagee. has applied to be made absolute, can, 

after the execution of that decree, i is fime- barred, bring а fresh 
suit for redemption. It i is very. clear that the opinion of the Full 
Bench. upon this point. wag, in agreement, with oureown, viz. i 
that the mortgagor, whether the „decree nisi wag. obtained in 
& suif for redemption , ore im a во for sale, could not be held 
tinder the principle of res | judicata’ barred from bringing, в 
second suit to enforce his equity of redemption unless the 
decree nidi had been converted by the mortgagee into & decree 
absolute. It is to be noted that 16 is the, mortgagee, and the 
mortgagee only, who has any interest whatever i ів obtaining 
the decree absolute. Whether the first suit i is brought by the 
wortgagor or by the mortgagee to have property sold, all the 
conditions are really imposed ` upon the mortgagor, failing 
which the mortgagee máy proceed to recover his money by 
sale of the property. This being so I think it is perfectly 
clear that confining ourselves to mortgage dgcrees im the 
mofussil unaffected by the provisione of the Dekkhan. Agri- 
oulturiets’ Relief Act, no suit of the kind instituted by the 
mortgagor to redeem, in which а decree nisi has been obtained 
and not made absolute against, him by the mortgagee, would 
be mes judicata against him^so ав to extinguish his equity of 
redemption. Considerable doubt appears to have been felt 
whethbr or not the special provisions of the Dekkhan Agri- 
eulturisis" Relief Aot affect this principle. It appears to me, 

speaking i in the most general terms, that unless it can be shown 
that а mortgage decree under the. Dekkhan’ -Agriculturiste’ 


: Relief Act is not, as all other mortgage decrees are, preceded 


by a decree nist, or in other words’ that the procedure, under 
the Dekkhan Agriculturists’ Relief Аб. eli 'minates the stage 
of the decree nisi altogether, there.i is no r ёавоп whatéver. to* 
complicate the very clear and uniform principle, І have, stated” 
by.. introducing distinctions ‘between cases-- decided under the 


-speaial Act and the general law: ` Unfortu nately, the provi- 
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“BRAMAN б —The , point "we referred to the Full Bench was 
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sions of the D&kkhan Agrioulturiste’ Relief Act in this respect 


are of a kind which*certáinly in опе instance may make the 


theoretical application of the general principle as standing , 


upon the uniformity of procodure i in all mortgage suits, whether 
under the special Act o» not, a little difficult to maintain. I 
' refer now of course to such a case as came before Batchelor 
and Shah JJ.—Kashinath Vinayak v. Rama Рај. If the 
learned Judges meant to go beyond the particylar facts of that 
case and lay down the genera? rule that decrees in mortgage 
sults under the Dekkhan Agr ioultufists” Relief Act were 
always ftom the first absolute, that i is to say that no decrees 
wisi are ever made under that Act, I should' hesitate to give 
my assento, ‘that general Prineipke.: 1 do ‘not think, however, 
that the learned J udges meant to` ' decide more than the 
actual case before them. “Tt is À self-evident proposition, 
that. if a decree nist, or’ what would be'a décree nisi 
as generally , understood, . im a final • decree, then "the 
whole reason for the rule which has been, as I understand, 
affirmed by the Full Bench disappears, and there would be no 
room for any argument, much less for any reference to a Full 
Bench upon such an admitted showing of fact. The question 
was from the first dependent upon there being & decree misi, 
which had never been made% decree absolute, Now, if that 
be so, it follows that assuming, as T do assume ‘here, that this 
decree, although made under the provisiond of the Dekkhan 
` Agrieulturists* Relief Act, was no more thana decree nisi, s. 47 
of the Civil Procedure Code can have*no applicability what- 
ever. Section 47 i8 confined to decrees, that.is to say of Course 
, to final decrees. It is only when such a decree has been made 
that execution proceedings propeyly speaking come into being 
at all. Therefore, where the stage ‘reached is no more than a 
decree nisi, , having in contemplation for its legal completion 
a decree absolute, it appears to me that the procedure need 
not be complicated by any reference whatever tos. 47. In my 
opinion we are giving effect to the intention of the majority of 
tht Full Bench by taking that judgment to mean that in the 
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present case the plaintiff is not barred by the principle of ves ` 


, judicata from bringing a second buit, the suit that is to say 


yith which we are dealiag, and therefore the lower Court was. 


Wrong in dismissing that suit. 
The judgment of the lower,appellate Couft must, therefore, 
be reversed, апа һе case remanded; to be dealt with according 


(1) (1916) I, L. "R.-40 Bom, 4925 18 Bom. І, R. 475: 
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` to law jn, the light of the foregoing observations, 
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eg. 
• Costs will abide the final result. * | « 


Heaton J.—Werefit not for one disturbing- element бөгө 
is no doubt as to what would follow from ће judgments of the 
E udges of the Full Bench. We- ‘should hold that the’ case had | 
. been wrongly decided on a preliminary point and must be 
` remanded to be heard over again; and that in fact i is the order 
we do make because we both of ng.agree that the disturbing 
‘element dóes' not really operate i in this case. That disturbjng 
element is the possibility of thefe being undêr -the Dekkhan 
Agriculturists’ Relief Act a decree ina redemption suit which 
is not a decree nési. But from. the dgscription of the decree that 
we are concerned with given *in the judgment of шу" Lord thé 
Chief Justice, it appears thaj decree is substantially & decree 
“nisi” and is not one of ‘those peculiar variants which can be 
made under s. 15B of the Dekkhan Agrieulturists' Relief "Act. 
In the case of Kashinath Vindyak v. Rama Daji™, the Judges 
were dealing with an instalment decree and that was one of the 
variants permitted by s. 15B. It wasin ѓаф a decree very different 
in ‘substance from a decreé of the kind called a decree nisi. Seo- 
tion 15B, as T understand it, refers primarily and is intended so 
to refer, to decrees for redemption, foreclosure or sale and in so 
doing I ‘think it refers to such decrees, and primarily means 
such decrees, as are provided for by the ordinary law, that is by 


the ‘Code of Civil Procedure. But it also gives the Judge . 


power to depart from the ordinary terms of such decrees and 
to make special terms and special provisiong. Where, however, 
special terms and special provisions are not made, it seems 
to me that the decree, although it is made in' а suit which ` 
comés under the Dekkhan Agriculturists’ Relief Act, isa 
decree of ordinary kind., Such appears to be the case ‘here, 

Therefore, 1° think tle order which should be made is that 
which has alre&dy been stated. 


Decree rever ad , Case remanded. ` 
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Before Sir Basil Scott, Kt, Chief Justice, and ẹfr. Justice Macleod, 


MAHOMED HAJI ABU 
Ow 7 o DE 
KHATUBAL* . . Ж 


Halai Memon, law of succession and inheritance applicable to— Hinds law applies 


to Halai Memons of Кайаша Фе matters. of inheritance and sdccession— 
* Custom— Domicile, change of, by | a Hindu er а does not change 
the persqnal law of the party. , 


A Halai Memon, domiciled in тепада: in Kathiawar, died intestate - 


in Bomhgy leaving moveable end immoveable : ‘properties in Bombay and 
Porebunder. The ‘plaintiff, his daughter, brought a suit against her 
brother for a share in her father’s estate according to Mahomedan law. 
The Court of first Instance held’ that, “sho was entitled toa share fh her 
father’s estate as he was gov: erned ,by Mabomedan L law in matters of 
inheritance and succession. On appeal : —' E d 

Held, reversing the decree of the lower Court, that ‘thé plaintiff's father 
was governed by Hindy law and not by Mahomedan law in matters of 
inheritanee and succession ; and that Sheewas not entitled to any share in 
his estate, os у А ' 

The Memons of Kathiawar of whatever group or seot follow,the Hindu 
rule of succession and this ‘conclusion is, Supported - as to Forebunder 
Memons particularly by a large number of instances in, which widow and 
daughters have been excluded from succession, sons have divided the 
property with their father in his life-time or equally with each other’ after 
his death, and the right of predeceased brothers’ sons to share with their 
uncles has been repeatedly recognised. „АП these resulta are incidental 
to the Hindu and aot to the Mahomedan system. P 

There i is no principle recognised by the law administered i in this country 
upon which a Hindu's or Mahomedan's possessions may be distributed 
partly by one Jaw and partly by anojher according to the locality of the 
possessions, "They must all fall under either the law of the religion or 
the customary law of the community, There is no lex loci for the purpose 
of distribution. 

Permanent résidenoe in Bombay does not necessarily import the Maho- 
medan law of suocession for one whose ancestors were converted from 


Hinduism, Severance from the domicile of origin and permanent resi- 
dence in Bombay would, 1n the case of persons falling within the _paryiew 
of the Indian Воссеззюп Act, effect change of domicile and with it a change 
of law, e. g., from French to Anglo- -Indian or Portuguese to Anglo-Indian 
but it would not change she law of succession for Hindus or Mahomedans, , 

A Hindu or Mahomedan who renounces his domicile of origin does not 
thereby subjéci himself to the Jaw of his domicile*of choice. 


THIS was ai appeal front the decision of Marten J. reported 


> А Р ` ] o" 
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at pagq 289 of Vol. XX ofthe Bombay Law Reporter, where 


the facts are stated in full. ar 
Setalvad, with Degai, for the appellant. 
_Jinnah, for the Ist respondent. . 


Campbell, for respondents Nos. Zand 3. 
" Respondent No. 4 did not ‘appear. 


. Scorr .C. J.—This suit relates to the succession to the estate 
of Haji Abu Haji Habib who died at *Bombay' on the .30th 
November- 1914 intestate. ‚Не left him surviving & widow, 
the 2nd defendant, two married daughters, one of whom: has 
since died, the survivor being the plaintiff, and one son, the 
first defendant. TEE". D . 

The plaintiff claims to be entitled as & daughter to 7/32 her 
share on the footing that Mahomefan law is applicable: she 


who would under Mahomedan pv be entitled also to 7/32.. 

The Ist defendant contends that.Hindu law applies and 
that under that law he is entitled to the whole estate subject 
to the maintenance of Ме deceased’s widow. Ine the lower. 
Court the widow, his step-mother, supported his contention 
though under Mahomedan law she would be entitled to 4/32 
of the estate. She has not appeared in this appeal, 

"The estate is valued at 21 lacs and consists of five immovea- 
ble properties in Bombay valued at Rs. 140 000, & ten. annas 
share in a cutlery business in Bombay valued at Rs. 60,000, 
and a house and land at Porebunder valued at Re. 25,000. 

The*deceased was a native of Kathiawad belonging to the 
group of converts to Islam from Hinduism known as Memons 
(Musmins, believers) Memons are in Bombay popularly 
elassed in two categories, Cutchi Memons fromm Cutch, and ` 
Halai, Memons from the Halar District of Kathiawad.. Pore- 
bunder, Bantwa,and Kutania are Native States in Kathiawad 
near the borders of ће Halar Prant and there is evidence that 
Memons in these places are regarded in Kathiawad as Halai 
Memons., e: : " 


' The customs governing succession among the Cutchi Memons 


have often been the subject: of investigation in this High 
Court and in every case the Hindu law,of inheritance. applica- Я 
ble to the point in*eontroversy has been applied, я 
"The first recorded cage is that trjed by Sir Erskine Perry in 
the Supreme Court in 1847 and preservéd in. Perry’s Oriental 
Cases, р. 110. It wag'there Јаја down that if a oustom d to ° 


я supported by the representatives of the deceased daughter . 
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succession is found to prevail amongst a sect of Mahomedans 
and is valid in othér respects the Court will give effect to 16, 
even though it does not accord with the gule of the Koran. 
The actual decision was limited to this that the custom pleaded 
that females are not entitled to any share of their father’s 


‘property but only to maintenance and the expenses of mar- 


riage, if any, was satisfactorily proved. . 

It was remarked in that case that the Halai Memons follow 
the Koran in matters of suceéssion but the remark was obiter 
and so far as appears from the evidence of immigrants from 
Cutch recorded by Sir Erskine Perry (see Exh. P) those 
spoken of as Halai Memons were Memons who had been in 
Bombay fðr many years (оће witztess said 150 years) and were 
also known as Bombay Memons. There has never been any 


contest in the Bombay Courts hs “to the law applicable in, 


matters of succession and inheritance’ to those calling them- 


selves Halai Memons in Bombay 1% has alevays been accepted- 


that the Mahomedan law*applies. 


In Exh. A 41 the summary of between thirty and forty 


Probate and Administration grants i in Bombay in the matters 
-of the estates of Halai Memons from 1857 to the date of this 
suit all except three relate to Bombay residents and Bombay 
estates. In the case of the Sxceptions in two cases the de- 
ceased left houses at Veraval in Junagadh State, Sorath Prant 
as well as in Bombay and in one case in’ Kutiana as well as 
in Bombay. * 

~ In Exhs. A 45 and A 46, summaries'of pleadings in 32 suits 
jor administration in Bombay of Halai Memons’ estates, none 


states that the deceased left, property i in Kathiawad though 


according to some the deceased left properties in either’ Surat, 
Ghogha,- Bangkot ‘or Madras as well as Bombay. 

In -the present case an entirely novel questionis raised, 
namely, what is the customary law'governing succession to a 
non-Cutchi Memon of.Porebunder who, ‘though residing for a 
considerable time4n Bombay and acquiring property there, 
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has clearly indicated his intention to keep up and not to | 


sever his- connection with Porebunder ? ` 
Speaking generally the evidence which will later be referred 


fo with more particularity establishes that the Memons of: 


-Kathiawad of whatever group or sect follow ‘the Hindu rule 
of succession and this conclusion is supported 88 to Porebunder 
Memons particularly by а latge number qf instancesin which 


‘widow and daughters' have been excluded. from - ‘succession? ` 


" 
.* e 
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sons have divided the property with’ their father in his life: 


time or equally with each other after his death and the right 
of predeceased brothers’ sons to share with their uncles has 
pee repeatedly recognised. АП these results are incidental 
to the Hindu and not to the Mahoméddn system. 


" Tie-husband of the plaintiff who is a Porebunder man and ` 


һай the fullest opportunity of countering the evidence adduced 
in Court by the.first defendant, hag not been able to produce 
any Porebunder eyidenge to support the болатов that the 
Mahomedan law’ applies. >. o . © 

"The plaintiff relies upon the evidence of Bombay Memons 
which does not necessarily help us to decide what is the 
customary law of Porebuntler—in only very few of these 
casés does it appear that there was,any continuous connection 


wit Kathiawad апа іп none does'there cleafly appear to have: 


been; ав іп the case of Haji Abu, an inoitia of rettring 
permanently to Kathiawad.' э 

A priori there is nothing кыш in the result of the 
Porebunder evidence.  '` 

That the Memons of Kathiawad are converts to {slam from 
Hinduism is undoubted. It would be surprising if in Kathia- 
wad they ‘had divested themselves of the social system of 
their'fore-fathers. ' Such а result fias not followed in the case 
of other Hindu converts to Islam in: Western India, for example, 
the Khojas, the Cutchi Memons, the Sunni Borah of North 
Gujarat (See Bai Baiji v. Bai Santok €), the Molesalam 
Girasips of Атой (see Maharana Shri Fatgsangji v. Kuvar 
Harisangji : Fatesangji™), and the: Nassaporis "Memons of 
Sind ( вее Abdurahim Haji Ismail ‘Mithu v. Helimabai™), It 
may indeed be said that the habit of the Bombay Memons (other 
than the Cutchis) to follow the Mahomedan law of succession 
is rather the anomaly.’ It may perhaps be explained by the 
fact that, as testified in 1847 before Sir Erskine Perry, they 
had been settled for & long time in the City. There they 
would be open to „ће influence of professional lawyer аба 


. time when-the exclusion of the law of the religion by the 


customary law anterior to the conversion was not established 
as в legal possibility : or it may be that the influence of some 


o 


' religious teacher jn the city operated tt enforce.the adherence, 
of the Bombay Memons to the rule of the' Koran. Whatever” 
. the cause the result has. been that¢he Bombay lawyers sweep '' 


. (D. (1804) L L. R, 20 Boms 53. ' (8) (1915) L. В, 48 L А, 35; : 
(9) (1884)L L.R,20 Bom, 181, · 18- Bom, L, R 633, 
e ® 
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into the category of pure Mahomedans not merely the Memona 
settled in Bombay with no Kathiawad conhéctions but alo 
occasionálly Memons who have not givenep their Kathiawad 
connections. 
The general Boubiy ássumption that every Memon who is 
' nob a Cutchi is governed by the Mahomedan law of succession 
is well illustrated by.the notice of the Bombay Government 
(Exh. L) of the year 1897 described aè a “Public notice to the 
Memon’ community by: the’ ` Governmgnt of Bombay at ihe 
desire of the Government of India" in which it is stated: “The 
Memon ‘community in India is divided into two sects the 
Halai Mémons and the Cutchi Memons, The former without 
exception follow the-Mahomedan{aw' in all respects.” This 
notice appeared in the Porehunder Gazette (Exh. M) with a 


view to elicit the tvishes of the Mémon community there. *The, 


` result must have been a surprise to the Bombay: Government 
for the leaders of the Porebundar Memons. (not Cutchis) went 
to the Administrator and informed him that the Jamat had 
approved of ihe Hinde law of inheritance by which they were 
governed. ' | 

I will now consider the evidence in detail. 

` First as to the general evidence regarding Kathiawad 
Memons. 

Many of the: witnesses examined on commission at Pore- 
bunder on behalf of the 1st defendant depose that in, matters 
of succession *and inheritance’ Memons follow the Hindu 
customs, that all Kathiawad Memons dre Halais and all Cutch 
Memonsare Cutchies—that Memons residing in other Kathiawad 
towns ‘such ав ` Dhoraji, Upleta, Kutiana, Bantwa, Gondal, 
Rajkot, .Vantli and Vasavad «(some of them being under 
Mahomedan jurisdietion ). follow similar customs: that all 
Memons ` were originally Lohanas i in Sind before their conver- 
aion. These witnesses are Haji Cassum (Com? 1) ; Haji Dada 
(Com: 2); Sakur Haji Ahmed (Com.'3) ;- Mahomed Haji Dada 
(Cont 4); Haji Umar (Com. 5); Haji Јиврр Haji Dada (Com. 
6); Haji Jusab Haji Issack (Com. 7); Haji Sakur Hajt Habib 
(Com. 8); Abdul Karim (Com. 9); Haji Ismail (Com. 10); 

» Haji Ibrahim (Com. 11); Haji Essa (Com. 18); Haji Sulleman 
(Com. 14); Alli Mahoméd Khamisa (Com. 17) ; Noor Mahomed ` 
Abdul Karim (Com. 18); Umar Haji Dada (Com. 20); Karim 

. Beg Mahomed (Com. 21); Umar Noor Mahomed (Com.'23). , 
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‘ Elevén judgments ‘of Judicial Assistantg to the Agent to the П 


Governor in Kathiawad sitting i in eppeal from the Courts of 
Е, 12 
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2. ; ‚ \ 
- _ the Nyayadhish of Bantwa or the Sorath.Prant establish that 


the Hindu law of succession, maintenance, and partition is 
applied to Memons pf Bantwa. In a Vasavad case between 
Memons it was decided by the Court of the Judicial Assistant 


that,a widow’s rights are superior to those of her husband's 


mother, the latter only being entitled to maintenance. 

In none of theso cases was there any contest as to tho 
applicability of. the Hindu.law of succession and inheritance 
though the right to portation: ag among Hindus was disputed 
mofe than once. : 

In & case between Momoni of Vera which wont. оар 
three Courts in the Mahomedan State of Junagadh it was_held 
that among , Memons the Hindu law. applied, ande ancestral 
property - was, divided. equally, between three brothers to the 
exclusion of their sister. * * ; en ; 

I come now to the Porebunder gvidence. 

In „dealing with that evidenog I do not treat the decisions of 
the -Porebunder Courts as proof of foreign law, for our inquiry 
is not concerned with the law of the Porebunder State as created 
by any local legislative athority or with a Porebunder custom 
affecting subjects of.the State as such, We are, inquiring as 
to the. custom in fact followed by в certain community in 
Porebunder, a custom peculiar te the community and not 
resulting from residence in the State. I shall refer to some. of 
the Porebunder judgments incidentally only, and would not 
put thom higher than instances in which the custom alleged 
has been recognised.and-which are thus admissible under s, 13 
of the*Indian Evidence Act. А 

_In the family of the plaintiff's hasband (see Pedigree, Exh. 
13A) four instances are adduced which, it is contended, indicate 
that Hindu law governed the parties. Haji. Kassum Khanu 
left a will (Exh. 23) dated the 20th August 1892, T 

He begins by directing that if he does not make another 
will bis’ heirs and representatives shall give offect to this will 
according’ to its terms, $. 3 

His property is déscribed as consisting of (a) & ‘house worth 


| Re. 6, 000 next to his brother Adam's house also worth Ra. 6, 000 


the title deed of which stands in the. name of hig father Khanu: 
also two houses at Mozambique. aD 

' (b) Rs. 60,000 being the balance to credit in his bn шош 
at Mozambique and-invested i in bugjness, 

(0) Re. 8,000 the value of his boat, Ganja, Bere Zum Zum; 
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As to the house next to his brother's his widow i is to о roide i in 0. в. J. 
it but she cannot selt it, ~ - o 1918 
‘The boat is left to his sons Sulleman аза ту as his heirs | ~~ 
subject to a charge af Rs. 100 out of its profts for his widow's aga i 
mainténance. The rent'of the- two- houses at Mozambique | jg Kmuavgnar 


' also allotted :towards‘his widow's maihtenanoe.: e A Beott О, J. 


Subject to religious trusts to the extent of Rs,’ 4000, .- 
Rs, 60,000 invested i in the Mozambique business is to be taken 
according to` Mahomedan “fay. This ‘direction, however, is 
subsequently explained jhns.. His tfiree gong ‘are to detide 
"whether the business should be stopped or continued. ' If his 
widow bears & son that son is to inherit everything since the 
testator h&s on different odcasiong paid his sons their ‘respect- 
ive shares and ‘kept them separate from him.’ If another son 
is not born ''the*heirs shall ditidé and take accordirtg to 
"Mahomedan law.that is tp say that my cash (Punji, assets) 
shall be divided into four equaleparts three-parts going to’ my 
present sons and one part to their step-mother” and shé may 
deposit her share at amy place she likes. Lastly, his sisters, o . 
if entitled" to- a share according to Mahomedan law, are to be 
‘given it-or if not entitled they are to be given presens at the 
time of the obsequial ceremonies. . 

In spite of: the referente to the Mahomédan law the willis . a 
the ‘will of в man following Hindu customs, The whole 
property is dealt with: an earlier separation’ with his sons is 
referred to afd in default of a posthumous son the ‘commercial 
assets are to be partitioned equally betweon tle sons and ` 
the widow; and maintenance and residence is provided for 
her. . 

: Zuleikha the widow was not paid the maintenance provided 
by the wil nor her share on partition of the trade a:sets. 
She received only Rs. 80 as maintenance for nine or ten years. 
She, therefore, sued the representatives of herethree step-sons  . 
and got a decree (see Exh. 10A) for Ra 17,205 being mainte- $ 

nante for ten years and Rs. 14,000 (one-fourth of Rs. 60,000- 

4,000). To enforce the decree after her death her som, by her 

marriage prior to her marriage wjth Kassum Khanu, proceeded $ 
separately against the sons of Tyeb Kassum and Abu the son 

of Sulleman ( who isealso the present 'plaintiff’s husband). 

The proceeding against Tyeb’s sons failed finally on the 27th 

March 1912, see the judgment ( Exh. fOH) of the highest 

(Huzur) Court in Porebunder which decided that Zuleikhi’s 


* rights under the dectée passei nob to her son by her tivst 
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husband but to her heirs according to Hindu'*law, the grand- 
sens of her second husband, following .the decision in Moosa 
Haji v. Haji Abdul. 

The same result was eventually arrived at on А 24th 
September 1916 by, the Huzur Cours in the proceeding against 
Abu Sulleman, after some difference of judicial opinion, (See ' 
Exhs. 10B, 10C and 10D). . 

The disputes relating to Zuleikha thus form tho subject oft 
five:of the Porebunder judgmente“ih evidence in this case. 

„Fhe case of Kassu Khanuaboye analysed is instanoe’ 13 
among the instances adduced for the 1st defendant. * It shows 
„that the grandsons as heirs according to Hindu law succeeded 
to the property of their stepsmothet and the will of Kassum 
indicates how deeply he was. а with Hindu ideas 
of syccession. . a 
* The brother of кш Khang, "Adam Khan the Ludo of 
the father of the present plaiptif’ s husband, is instance 14 
among thé defendant's instances.” • 

Adam had two, sons, Joosub and Habib ай опе dicitur 
Habib predecoased his father leaving а son, Ahmed. Of the 
three. witnesses examined i in regard to this instance one is the 
brother-in-law of Habib. He says Ahmed and his uncle 
Joosub divided Adam's property which included, a house in 
Porebunder and a house in а, Adam’s dengue is 
Jiving but gob nowshare. . E 

The plaintiff, whose husband's cid: father - was ЖОР! 
to Adam, calls no witness to contradict this story,. nor does 


the cross- examination. of the witnesses indicate that the story - 


is untrue. If it is true the division by Joosub with his 
brother’s son was consistent, only with the applieation of the 
Hindu law, of the joint family | ав is also*the daughter's 
exclusion, 

Thé third sgn of Khany was Latiff. He is шнш 15 dor 
the defendant, His son-in-law Haji Sulleman' Abba .says his 
„wife, Latiff's daughter, got no share but.he does not say 
that there. was any property. The evidence that ‘there wgs 


„а house in Porebunder is that of Haji- ‘Kassum Haji. Ahmed— 


not an accurate witness—but-the statement is not disputed, by 
the’ plaintiff whose hushand should have had menns of 


“knowledge. . 


Instance No. 1 is the last one from this family. ТЕ is the | 


, ease of the father of the ершн s husband. . All witnesses. 
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agree that he ‘was worth several lacs when he.died,&nd his O. @ J. 
daughters got nothirtg.. The witness Karim Haji Beg. Mahe- 1918 
med ‘says one of the daughters married dis nephew Ahmed, | ~~ 
another his sister's sgn, and a third the son of his brother-in- Manoni 
law. If they had got any-inheritance he would -have known Kuaropat 
'ofit- Abdul Latif Haji Habib says two other daughtefs seo C. J. 
married two sons of his sister and he. would have known if ~ 
they had got a share. . 
‚ All the witnesses agree thate ЕПТ. sons never divided · o 

théir father's property. The .learned Judge- thinks this wag 

because Не estate was lost before it was divided but the facts 

appear to be that: the’ sons were living jointly with their 

father whe died in June 1895 or earlier, leaving businesses in 

Botnbay and Africa and property in Porebunder. In the 

Bombay business a share of six ahnás stood in the name of, 

Sulleman and his brother Tyeb. Tyeb died in 1897-98 and 

then Ibrahim son of Sullemane sued the other partners’ on 

behalf of Sulleman's ande'Tyeb's families (see Exh, F, plaint 

in suit No..646 of 1808) in the Bombay High:Court. He © œ 
recovered tinder a: release in that вш Ев, 34,000:from the 

other partners on the 31st December 1898. (see Exh. G) which 

was paid by Havala ог draft on Tyeb Sakoor & Co. of Beira. 

The plaint recited that Kassum Khanu' till his ‘retirement. in © 

1889 was head of a'joint family whereof the other ‘members 
were Sulleman, Tyeb and Ibrahim Sulleman.* In 1889 Kassum 
separated from the other members, of the joint family. 
Ibrahim then started business in Bombay in the name of 
Ibrahim Haji Sulleman & Co. This Bombay business "failed 
in'1905 and Ibrahim Sulleman went through the Bombay 
Insolvency Court. The African husiness, Tyeb Sulleman & Co., o 
failed about 1911.. We have the evidence of the plaintiff's о 
husband who survived his brothers Ibrahim афі Moose, that 

till 1911 or 1912 he and his cousins Tyeb's sonsewere interested 

in that business. Не had from the time of Sulleman’s death . ° 
jointly with his cousin Abdulla Tyeb family ships of which 

two have been sold. His father also left a house and в Vanchi 

or oart in Porebundeg which were, attached by Haji Kassum ' 
Glüadialli (Com. Wit, No. 1), fof a:debt of Rs. 6,000 upon 
Which, Hurbai, Sulleman’s widow, in 1911, unsuccessfully tried 

sto establish a claim for maintenance (see judgment of Pore- 
bunder Nyayadish, Exh. 299. Пе, says he gave no part of 

the ships to his sisters or his mother and says he cannot 
*mentfon any instance ðf a daughter getting a share in his" 
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0. €. J. familys The judgment of ihe: Nyayadhish (Exh, 29) records 
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that Hurbai deposed’ that a partition was effected ‘between 


. her and her surviving sons whereby Abu got the Vadi,' Moosa, 


the house and Hurbai,. Ез: 10,000, ‘but Aku does not confirm 


. Knarvnat this and says she only got Ha. 700.' There is thus- ample 


Вои С, С, J, evidence that Sulleman's sons enjoyed his property for years’ 


. 


after his death to the exclusion of his: коша ав à Hinda. 8 
Bons would enjay it. 

АШ these instances have been’ rejected by the [еле J is. 
as 1b seems to me; without a sufficiené cause. "Tf, it stood alone 
the instance of Latiff (No. 15) would not be of mucH value but 
taken with the other instances 14 and 1 in the same family it 
points to в continuous ‘adéption ОЁ Ње rule of Hifidu sucoes- 
sion by which daughters'are excluded from ‘inheritance when 


„Њељ аге sons, The succession of 'grand-sons is also well- 


established which would опу oacur where Hindu law: was 
followed.. The instances of *Kassum Khanu and Sulleman 
Kassum are also of importance in that they show that Pore- 
bunder Memons trading in Bombay wititout cutting themselves 
off from Porebunder follow the customs of Hindus.” 

‘Instance No. 2 Ismail Mahomed died in 1908'as is deposed 
i: by his widow’s cousin Haji Dada and his daughtar-in-law’s 
uncle Haji Umar. · His grand-són Mahomed Sakoor married 
the 3rd defendant who sides with the plaintiff. ‘The evidence 
of several witnesses is that he left four sons and two daughters 
and property of considerable value in: Potebunder and 
Africa, The daughters got ‘no ‘share. ‚ The' sons did not 
partition the property until after the present suit: was filed, 
twelve or thirteen years after thoir' father’s ‘death, ` The 
partition i is said to have taken place in Africa. ‘The learned 
Judge rejects this instance as thé partition: was not till after 
this guit had begun, 16 was made in Africa, and rests on 
hearsay evidefice. If thé evidence had been false it would 
have been easy for the 3rd defendant's husband to disprove it 
but he has not dope 80. If we hold that this partition ts not 


. proved,*the po: ition seems to be thatthe four sons have enjoyed 


. the property and the daughéers have got шаш The in- 
stance cannot, therefore, be rejected. d 
Instance 3 is,that of “Haji Dada*Tar Mahomed who өп 
with the other ‘loaders in 1897 to the Administrator and 
declared for Hindu law. Witness No, 21 Karim is his son-in- 
law and: says the dapghters, one ‘of whom was his wife; got no 
` haro. The learned Judge rejects his evidence on .the ground 
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that he.had rep&ated an untrue stóry of the cause of a daughter 
of another (instance)eregetving a share in Bombay. I do net 
think this is a sufficient ground for че the evidence 
of the witness about his own wife. 

, Instance No. 4 Ahmed Haji Habib is a very elle established 
-caso of sons taking the whole estate and providing in «a 
separation deed with one of them that the two widows should 
be maintained and the marriage expenses of the sisters and of 
the, unmarried brothér shotfld be charged on the family pro- 
perty.. The daughters got no share. fThere,were two widews 
of whom ene Hanifa was mother of all the. children while 
‘Zuleikha was the.step-mnother : Hanifa was to get Rs. 100 for 
maintenanee of herself and*her dagghters and Zuleikha Rs. 50. 
This is evidenced by the documents executed on the 27th 
April 1902 (Exhs.. 10 Aand 10 В); Zuleikha objected, and 
sued, for her share under Mahomedan law. The sons also sued’ 
her ‘apparently for a house in per occupation and.its contents 
including Rs. 16,000 in.cash contending they werb entitled 
under. Hindu law. Ап arbitrator’s award gave to Zuleikha 
the house valued at. Rs. 11,000 for tesidence for life (with 
remainder to the step- -sons) together with all the contents in 
lieu of maintenance. The arbitrator says he had Hindu law 
in mind in making his award. Tho value of the instance for 
the present case is that it shows the, sons took the property 


and the daughters got no share. The leaxned Judge rejects 


the instance because Zuleikha’s claim, which was compromised, 
was based on Mahomedan law., This does not-affect the 
instance as regards the other widow Hanifa and her daughters. 

Instance No. 5 Haji Kassum Tar Mahomed (one of the 
leaders who declared for Hindu law in 1897) which the learned 
Judge accepted.as established, is one which shows a partition 
deed (Exh. 5 A) between four brothers and, the sons of their 
deceased brother of a business in Bombay and $f properties at 
Porebunder and ‘Natal on the footing of Hindu custom. There 
werg two daughters of Kassum who got no share from their 
brothers yet their husbands attested the partition deed. It is 
a case where Memons trading in Bombay retained property 
and connections with Porebunder and acted according to 
Hindu custom. 

: Instance No. 6 Cassum Haji Abu is rojedted, by the lower 
Court, It should be considered with thoserof Moti Haji Abu; 
instance No. .10, and ‘of А Abu ie the father of these 

«mene of 
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0. 8. J; - HajiAbu had three'sons, Moti, Sulleman ahd Cassum and 
1918 two daughters, Hurbai and Hawabai'by hts first wife who died 
=- . in Porebunder. Hegmarried again: a Memon'of Bantwa and 

Marioa? having separated from the sons of his first wife went and 

Kugropar settled in Bombay where he acquired a house. He had a family 

"Beo. С. J. of sons by his second wife also who were born, marriéd and’ 
——, resided in Bombay. He died in Bombay in 1893, His surviving 

daughter by his first wife was paid Rs. 925 in April 1893 by her 

- - *  stép-brothers in Bombay in consiflóration of the transfer to them =e 

of "her right, title к interest im her father’s estate, ‘see 
Ezh. A 1. This was a Bombay: transaction атгйпрей for, 
Hawabai by ‘а Bombay solicitor, Mr. K. D. Shroff, and in the 
release the deceased Haji Abe is decribed as of Borfbay. One 
of Hawabai’s three step- brotherg, Essa Haji Abu, died in 
,Bonfbay in 1909 and in аһ administration suit in the High 
Court filed by his full brother Tar Mahomed Haji Abu the • 
estate of . Essa was divided hetween Essa’s widow and his 
posthumous son according to Mahomedan law (see Exh. A 86). 
e е Thus in the case of-settlers in: Bombay Mabomedan law 
was applied. It was otherwise however with the thildren of , 
Haji Abu's first marriage who remained in- Porebunder: 
Kassum Haji Abu died at-Porebunder in 1910 leaving seven 
. sons aud the grand-son of a predegeased son, Ismail: In-1915 
(see Exh.‘ A) Ismail’s son and his mother passed a release to 

. Kassum’s surviving sons and became separated from ‘what ‘is 
styled the joint family receiving Rs. 4,000 п respect of 
“whatever* right Јово» Ismail thé releasor might have -in 
getting the releaseos’ joint property or Kassum Abu's property 
divided and with regard to whatever: right the (releasor's) 
mother Hawabsi might have against the releasees’ property 

. or against Kassum' Abu’s property.”- Ism&il- had been 

acting ' as Moonim in Bombay of Kassum Abu.’ The release 

. mentions.that Kassum Abu's daughter was to be married as 

: well as three unmarried sons and the calculation of Joosub’s 

share was arrived at.on that basis after «tho: accounts of 
Kassum'e estate had ‘been shown to Ismail’s father-in-law. 

Moti Haji Abu left four sons and ‘three daughters. The 
father-in-law of one of Méti’s sons says -Motis property . 
was inherited by his sons te the exclusion of bis daughters. 

: Ido not think'-these instances were rightly rejected by. 
the lower Court, ‘The release, Exh. ` А, is said' to be too recent .: 
since the present suit had alreatly been started. . I am not 

‘able to agree with the apparent suggestion that the rélease* 
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Had any connection with the parties to this suit nar with 0. & J. 
the learned Judge’#opirfion that the statement of the witness 1918 
Com. 2 concerning ‘his own son-in-law should be disbelieved 
because at different times he had given -self-contradictory | 
evidence on a wholly different: matter and biassed evidence Ex4ryt 
' regarding Hawabai's release (Exh. A 1). * Scott QC, J. 
Instance No. 7 Beg Mahomed Tar'Mahomed is held estae 7 
blished. by the lower Court. Beg Mahomed wasa resident of . 
Porebunder and traded fira? in Africa and afterwards in ` е 
Bombay in partaership with Abu Jiwa with whose estate this 
suit is coficerned. Beg Mahomed left two daughters and а 
‘grandson, son of his predeceased son Moosa. The grandson 
inherited the property to the exclusion of the daughters and 
his sister the daughter of Moosa also got no share. 
Instance No. 8 Bec Mahomed Hasánu is ‘also held estallish-, 
'.ed by the lower, Court. Віз wife was sister: of Jiwa Haji 
Abu's'father. Не left а son and three daughters, and ‘two 
houses in Porebunder, the son inherited and the Чача 
got no. share. ° e >» 
Instance’ No. 9 is Khanu Bis: 'one of.the leaders who 
declared for Hindu law before the. Administrator in 1897. 
This instance is rejected by the lower Court as the evidence 


2 


is unsatisfactory. І agree that it is of no value, E = 
Instance ‘No. 11 Haji Beg Mahomed Haji Jiwa was one of в 
the leaders who appeared before the Administrator in: 1897 : 


and’ declared* for Hindu law. He left three sons and two 
daughters and the son of à predeceased son. Нөћай`а shop at 
Bombay and his "family: lived at Porebunder. The Bombay 
shop was subsequently closed, The sons and the grandson 
inherited the property and the daughters got no share. The о 
lower Court holds this instance established : in this conclusion — 
‘agree. ©, 
: Instances 16 and 17 Haji Alli Janu and Нај Joosùb Janu  * 
‚ were brothers, residents of Porebunder, who both had property • 
in Adriea also. "Fheir sons inherited to the exclusion of their 
· daughters.: I agree with the lower Court that eee matances | 
are established. К 
» — Instances 18 and 19 are Haji Umar Habiband Haji Sakoor 
„Habib brothers of witness Com. 2 Haji Dada Habib. He says 
ethat: after their deaths his brother's sons were joint and the 
• females (widows in Haji Umar’s case) and (daughters in Haji 
Sakoor's) got no share, Те learned Judge here—and I think 
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rightly—accepts the evidence of Haji Dada as dstablishing these 
instances.: ° 


- Instances 21, 22 pnd 23 are the ‘father, paternal grand- 
father. and maternal grand-father of Haji Kassum Ahmed Com. 
wigness 1. Owing to his distrust of this witness the learned 
Judge rejects the instances, There was however no oross-' 
examination. Moreover Haji Cassum was а man of some 
property since he attached the property of the plaintiff's 
husband for.a debt of Rs., 6,000" (see thé judgmént, Exh; 29). 
I doubt if there is *sufficiont regson for. rejecting. these 
instances, . This is a.convenient place to consider wltether Haji 
Cassum: should be considered as a false witness unless 
corroborated. He is asa matter of*fact corroborated as regards 
all the instances he speaks to except instances 21,.22 and 28 


‚їп his own. family. The charge againstchim is that he is a 


bought. witness and told а false story to congeal the fact.. Не 
was ‘the person employed by the Ist defendant to’ collect 


evidence as to custom at Porebunder and not unnaturally 
.received remuneration for his labours. Equally naturally 


having regard. to the inveterate practice of such Witnesses in 
India he was unwilling to tell the truth as to his remuneration, 
He appears to have worked hard for the 1st defendant. I am 
not prepared to hold that becatse he told a false story as to 


‘his remuneration he is in other respects a false witness, I 


would accept thése instances. 

Instance No. 25 Haji Abba Hassum is a very * well- establish- 
ed саве: of a ‘partitiot in 1890 (see Exh. 8 A) of the pro- 
perty in .Porebunder and Africa of Haji Abba according to 
Hindu law. The sons divided the property in equal shares 
providing for their mother, but their sisters. got no share, 
The lower Court with good reason holds:this established. 

Ingtence Ng. 26 is Haji Adam Sale Mahomed who died 


‘about 1864 leawing Rs. 5,000 to 7,000. His son says that 


after he and his brother had made money in Africa about ten 
years later they gave Rs. 700 or 800 each totheir sisters ‘As 


this wéuld be about the amount of the daughter’s share under 


Mahomedan law, I agree, with the learned Judge . that the 


Instance 32 Haji Dade is one ix which five sons got the 
property which consisted of a house and a few thousand rupees 


in Porebunder to the exclusion o£ the. daughters. The learned • ` 


J s has, І think, aer held this instance “established. 
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"Instance 86 Haji Ayub Hassum ів accepted by -the lower 0. C: J. 
Oourt on very clear évidence. 1918. 

Instance 87 Valli Mahomed Khamissa. € | АЕ od 

The brother of the instance deposes to litigation in. the: 


Supreme Court at Pretoria in which he' ‘held а Power- of Kaarosar 


Attorney for Valli Mahomed’s adult sons who contested tha Scott О, J, 
right of their sister to share. The witness says the Court =~ 
decided againgp the sister byt the decree: is. not, produced, 
The proof is therefore defective. On this ‘ground it must.be  ' e 
rejected as it wad rejected*by the lower Court. 

Instances 38 and 39 are accepted by the learned Judge 
while instance 40 is rejegted. The learned Judge rejects 40 
as it is deposed to only by Cofh. witness 19 who wonld not 
admit having joined i in valning the estate of Sale Mahomed 
in Bombay for the'purpose of assessing the widow's one- -eighth , 


' Bharé. I doubt if*this is ae good ground for rejecting the 


witness’ evidence ав regards tiis own fdmily particularly 
as he was not cross-examined as to this part of his evidence. 
The evidence as to fach is that thedaughters got no share, ° ° 
In none of them is the property which the sons got indicated. 
It seems to me that either all should be rejected on the ground 
that there is not sufficient evidence of the property or all 
should be accepted. If accepted the number of the defendant's ° 
instances is increased ; if rejected the case for, the АИ МАА 
of Mahomedan law is in no way strengthened. 
I think all should be rejeoted ав. the existence of property . 
is not clearly established. 
Instances :44 and 45 are also ‘instances of exclusion of 
daughters. The learned Judge, think, rightly accepts them 
as established. 2 
І now come to the evidence in eee of the plaintiff’s case, ° 
Plaintiffs instance No. 1 Ebrahim Noor Mahomed’ Daina 
was a case of an arbitration in Bombay in which the witness o 
says- widow and daughters claimed accérding to Mahomedan, 
‘whilé the sons claimed according to Hindu, law. He cannot 
say if the widow got nothing by the award, the married . 5 
dayghter certainly *got&  nothipg. The witness merely 
speaks from his recollection as a clerk to whom the award 
жав dictated. Thie instance must be rejected 
* Plaintiff’s witnesses 2, 2A and 5'will be referred to later. ‘ 
Plaintiff ’s instance 3, Mahtmed Jumma Chaya. 
. Joopub Haji Valli speaking from hearsay says the instance who , 
was once his servant died leaving fémale relations only and hig 
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e property аё Ranavav was distributed according to Mahomedan 


law. The other witness Haji Moosa. Haji Oosman tells an 
entirely different story and says there were sons of the 
deceased. who traded and died in Bombay and left property. in 
Bombay. Не says the sons separated from their father іп. his 


Iffe-time and does not know if he left any property і in Pore- ` 


' bunder, 

Tt is clearly a, Bombay case but. not, so cleazly a case in 
which Mahomedan law was applied: and is of no value; as 
evidence of the gastat Оа 4n Perebunder. . It is rejected 
by the lower Court. 

Plaintiff's instance No. 4 Mahomed Joosub Patel is spoken 
to by & witness who has no persona! knowledge of i& Accord- 
ing to his account there was np son to compete with the 


.daufhters. It is rightly rejected by the lower Court, 


Plaintiff's instance No. 6 Sulleman Haji Adam. 

This isa Bombay case and therefore rightly rejected. 

The same must be said of plaintiff's instance No. 7 Ayoob 
Noor Mahomed and No.,8 Haji Ahmed Pir Mahomed, 

' Plaintiff ’s instance No. 10 Hasham Haji Hassum is iiio 
case of one who was described in his widow’s application in 
1904, for Letters of Administration U2 as óf Bombay. Two 
years after the grant of letters ће" Bombay estate was divided 
according to Mahomedan law between the widow and the 
heirs of the вой and daughter who survived their. father. 
The document evidencing this division mentións two houses 
in Porebunder which wete not included in the settlement, but 
the witness Haji Cassum Ahmed said he was about to distri- 
bute the sale proceeds of, these houses according to Maho- 
medan law. The.-deceased is said to have visited Porebunder 
from time to time till his death, There is therefore a 
similarity between the circumstances of the deceased and Haji 
Abu though thére is no cleat evidence that Hassam intended 
to retire to Porebunder. No objection was raised to the estate 
being treated as that of а Bombay Menfon governed by: 


. Mahometian law. It was indeed to the interest of ће de- 
` ceased's male collaterals that it should be.so treated. 


Plaintiff’s instance No. 11 Mahomed Adain is one of Memons 
who came originglly froni Bhavnagat settling permanently, 
in Bombay and having no property in Bhavnagar. It is, 
therefore, of no assistance. e. i 

Plaintiff’s. instances Nos. 12, “14, 15, 17, 18, T9 and 21 are 


`ДЇЇ cases of Bombay momen: who had no lx s: elsewhere, 
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` Plaintiff’s instance: No. 20 is one of а Memon sattled in 

Madura. ' The only witness is not very clear in his account 
of what happened to the estate of the deceased which was 
entirely in the Madras Presidenóy. It is of no value for 
either side. 

‚ Plaintiff’s instance 13 was a case of two Memon brothots 
from Kutiana who settled in Bombay and acquired а small 
property there. On their deaths the widow of one bought, out 
the widow of the other (geo ith. А 16 ), and the sister got 
nothing. Тһе same resylt would havé followed under Hifidu 
law. 

- There are three instances deposed to for the plaintiff which 

the learned Judge has conbidered@ were established as being 
cases of Mahomedan sucgession amongst Halai Memona 
domiciled in Porebunder. | »" 

(1) Saleh Mahomed Haji Vali. 

He came to Bombay from Raaavav in Porebunder State with 
his father and brother& thirty-five years ago. He seems to 
have carried on business in Bombay and South Africa and died 
at Ranavav in November 1910 leaving properties in Pore- 
bunder, Ranavav, Bombay aud South Africa. He left him 
surviving.a widow Zuleikabai, & daughter, three brothers, 
Abdulla, Karim and Yusuf and three sisters. His estate 
remained in the possession of Karim. Until 1915, the widow 
was maintained by Yusuf. In that year ‘one Jusub Tyab, 
witness Com. “A for the plaintiff, wrote a letter to Yusuf Haji 
Vali. According to the writer as ho maintenance had been 
received for three or four months he asked Yusuf not to stop 
the maintenance. Yusuf asked him to come to Bombay. Не 
went and asked Yusuf to рау, up the maintenance account. 
Yusuf said he was unwilling to pay it any longer and wanted to 
settle. On the other hand Yusuf says that Joosub Tyab asked 
by letter for Zuleikabai’s share according to Mahomedan law. 
However that may be Saleh Mahomed’s estate was valued by 
five *pergons and Yusuf purchased the, widow's share. for 


Rs. 5,567-4-11, which she received partly. by retaining orna- 


ments belonging to the estate and partly in cash. See Exh.. О 
» which was signed by Yusuf Tyab as her constituted attorney 
оп the. 5th July 1916* Prior to that, on the 12th June 1912, 
the three brothers and three sisters of Saleh Mahomed had 
executed at Ranavav a curioas document (Exh. Q) whereby they 
declared that they relinguished their shares in the estate of the 


"deceased according to Mahomedan law on condition that theit’ 
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shares should be used for any charitable or religious purpose 
of purposes which Abdulla might seléct provided the money 
was spent in Indis. ө The estate seems to be still in the hands 
of Karim and nothing was done to give effect to Exh. Q except 


may be said to have retained his Porebunder domicile or not 
his estate: came, into the hands eof hig brothers who had 
become Bombay Memons and were therefore permeated with 
the ideas of Bombay Memons. „е ° 

(2) Sulleman Hassan Kali. 

He died about 1900 leaving a widow, & father, a sister and 
a maternal uncle, Yusuf Maji Vali, a nephew of the widow, 
said that Sulleman had & business jn Bombay but kept up his 
connection with Ranavav. The widow gota share according 
to Mahomedan law. Her constituted attorney, Tar Mahómed 
Abba Shariff, sigrfed Exh. 17, together with the father of 
Sulleman and the maternal grand-father who was stated to be 
the executor of Sullemay’s will. That dboument was a release 
in favour of the partners of the deceased of his share in -the 
business for Rs. 3,205-2.6. Out of this sum the father got 
Rs. 1,600 and the widow Rs. 800. Though Yusuf says the 
deceased left property at Ranavav this is contradicted by Tar 
Mahomed. It may be taken therefore that Sulleman carried 
on business in Bombay in partnership. His share in that 


. business was the only property left hy him. He seems to have 


left a yill which has not been produced, but his executor was 
a party to Exh. A 17-and must have taken a part in the 
distribution of the money received from the partners of the 
deceased. How that money was distributed is by no means 
clear. If the father got Rs. 1,600 and the widow.Rs. 800 


that would not be а distribution according to Maliomedan law. 


Tn any event thb distribution took place in Bombay and it is 
not certain that Sulleihan remained a Porebunder man, 
(3) Oosmaa Hamid. Te ars 
This ifstance is deposed to by Haji Cassum Haji Ahmed who 
said: '"Oosman Hamid was a- Porebunder man and came to 
Bombay for a short time. He left immoveable property at 


. Porebunder. He gied in 1887 leaving £ widow Yemnabai, twoe 


sons, Cassum and Hasham, and a daughter Safoorabai. -Oos-° 
man’s estate was administered privately by his heirs. A reléase 
was passed in favour pf my son-in-law .Навћат by his other, 


heirs, It is dated 24th December 1889, Qosman dealt i in 
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Раа Stdhe and so far ав I know sealusivel: He sent 


stone from Porebufder ‘for sale in Bombay. His place bf 
busitiess was in Porebunder." ' . e 

. Therelease (Exh; U), on which so much sellis has been 
placed ‘by the plaintiff, puts a very different aspéot on this 


"-story.' In the first; place it recites that Oosman ‘Hamid died in 


1877. The. witness who gave his age as forty-nine could only 
‘then have -been & boy o of ten. It further recites that Oosman 
left moveable and immoveable property in Bombay and at 
Porebunder ; ; dhat on his death Cassum took charge of it as 
eldest mafe-member of the family and continued to carry: on 
‘the ‘businoesss: of tailoring. for and:on behalf of the parties 
'intérested'therein until he died if 1888; and that letters .of 
-administration ‘to the’ estate of Cassum’ were granted to his 


brother Hashani. * Therefore it is clear that some time 'bÉfore, 


187% Oosman came to Bombay and started a tailoring business. 
‘He may before that have had aetone business in Bqrebunder, 
büt'if he Had the witnesf could scarcely have had any personal 
‘knowledge of it.. He«ould have known nothing more about 
Oosman Hamid beyond what he heard owing to his daughter 
‘having ' married’ Hasham. The release then recites -that 
JYemnabai and Safoorabsi and another Yemnabai the widow of 
:Cassum had agreed'to receite certain sums fixed and ascertain- 
ed as ‘their shares in full satisfaction of their claim and 
démand in the property mentioned in the sclfedule as the heira 
“of Oosman’ H&mid and Cassum Oosman, and in consideration 
of the said sums the said parties réleased Hasham from all 
‘claims against the tailoring business and the property men- 
‘tioned ‘in the schedule, which included two houses at Pore- 
bunder valued at Rs. 8,000. New the witness was a Bombay 
Memon’ and even if Oosman died a Porebunder: Memon, which 


"is nót: ‘certain, his ‘sons became ‘Bombay Mamons. Exhibit 
'"U was:drawn up and executed in Bombay ав & release to the 


‘administrator under letters granted ir Bombay to the estate 
of Gassum. Itis true that there were two houses at Pore- 


' bunder belonging фо’ that estate but there is nothing unusual , 


in Bombay Memons owning property in Kathiawad. It is 
s difficult,’ therefore, to see how this can be. considered as an 
„instance of the estate of a -Poreburider Memon being divided 
* according to Mahomedan law. Oosman’s estate was never 
‘réally’ administered ; it was only after the death of Cassum 


that the family property with its accretions ‘since the death ot 


* Oostian Was. divided by Hasham, a Bombay Memon, . 
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0.G.J.  .On& consideration of all the cases abové- ed the 
1918 evidence seems to me to be all one way.* Twenty-five cases 
Meas are proved which ingicate that Hindu law was applied: and 

Manoni not Mahomedan law, and there is no clear, case of the applica- 

Кирти iion of Mahomedan law among Memons settled at Porebunder. 

Scott О. J, It is natural that there should be frequent proof of such cases’ 
—7 oceurring in recent years and but few witnesses as to cases 
more than twenty years old eae ‘there is evidence of & case 

dating from 1884. 

The suggestion-of the learnedJudge that the bulk of the 
cases took place after 1897 perhaps in consequertce of the 
action of the leaders in that year does not explain that action 
and does.not explain away the fact'that ina suit 8f 1892 in 
which final judgment was given іп 1896 the leaders of both 
„branches of the Memon community ine Porebunder: gave 
"evidence that sons excluded daughters (вве Exh. 8). . The 
learned Judge trying that cese remarked that from fifteen 
instances given by the witnesses i$ scemed clear that the 

- е  Memons of Porebunder did not follow the Mahomedan law of 
Buocession. 
In this state of the evidence we are, I think, justifled in 
holding that the conditions of a valid custom have been 
. established, The custom.is certaifi in its operation excluding 
daughters in favour of sons. Itis invariable inasmuch as no 
case of variationtin Porebunder has heen proyed. It is ancient 
because it is the custom which must certainly have prevailed 
in the cominunity befors the conversion to Islam, for Maho- 
medans do not discard when once adopted though they do not 
always on conversion аер the rule of the Koran relating to 
e succession. 

. The suit as filed relates to ЕА in Bombay sine and 

the deceased Haji Abu died in Bombay intestate. But he was 

+ в Porebunder man. Neither circumstance implies severance 

- from Porebunder. The evidence is strong that the deceased 
had retired to Porebunder, where he had æ house, with the 
intention of ending his days there and he only came ‘to 

` Bombay to consult а doctor during hig last illness. Since 
then there was no severance from Porebunder, the customary 
law of Porebunder Memons must govern the distribution of 

К the estate. 

We do not think it is open to us in our view of ihe йш 
to follow the course taken by the*lower Court and hold that 

' the defendant has not made out the dustom alleged. Nor can 


. 
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we hold that ebstom has established a lea loci peculiar to 
Bombay property, hamély, the Mahomedan law and another 
lex loci peculiar to Porebunder propertyg namely, the Hindu 
law. There is no principle recognised by the law administered 
in this country upon which a Hindu's or Mahomedan’s pos- 

‘sessions may be distributed partly by one law and partly by 
another according to the locality of the possessions. Thoy 
must all fall under either the law of the, religion or the 
customary law of the comnfunity. There’is no lex loci 
for the purpose of distribatiom. If it were possible on the 
evidence to infer an election by the deceased—a severance of 
his eonnection with the Hindu Kathiawad environment and 
@ permanént settling in Bombay where non-Cutchi Memons 
have long adopted the Mahomedan law for.distribution, the 
analogy of the law of domicile could be applied as іп? the. 
Mombassa case of, Abdurahim Haji Ismail Mithu v. Hali- 
та. It would not be the law of domieile, for permanent 
residence in  Bombay* does not necessarily import the 
Mahomedan law of succession for Qne whose ancestors were 
converted fróm Hinduism. Severance from the domicile of 
origin and permanent residence in Bombay would, in the case 
of ‘persons falling within the purview of the Indian Succession 
Act, effect change of domicilé and with it a change of law, e.g., 
from French to Anglo-Indian or Portuguese to Anglo-Indian 
but it would not change the law of successfon for Hindus or 
Mahomedans, * - у i 

Therefore since we are of opinion. Каф the deceased djed as 

he was born a Porebunder Memon we must hold that according 
to the custom established by the evidence his son succeeds to all 
his property, his daughters are not entitled to share in his 
estate and his Widow is entitled only to maintenance. We set 
aside the decree of the lower Court and dismiss the suit. 
The plaintiff must pay the costs of the ttst defendant 
throughout, 
` The order as to costs is that the plaintiff, must pay the costs 


of the Ist defendant throughout, including costs rbserved, . 


except that the defendant No. 1 must pay his own and the 
plaintiff's costs mentioned in the supplementary judgment as 
to costs of the 18th December in thé Court below. : 
. Respondent No. 4 to have her costs out of the estate. 

The decree as to Ist defendant paying the costs of the 2nd 
defendant stands, ° : 


(1) (1915) L. R. 43 L A, 35, 18 Bom. І, В, 835, 
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‘Costs,of respondents Nos. '2 and 3 to be Borne by their 
guardian ad litem, the plaintiff's husbands 
The Receiver to hagd over possession to the Ist ы ып 
of all the property in his charge. 


. Тһе costs of the 18 defendant will includa the costs occasioned 


by the appointment of the Receiver, 


MACLEOD J.—One Haji Abu Haji Habib, a Halai Memon, 
died intestate at-Bombay ‘on or about the Ist December 1914 
leaving a son Mahomed, & widow Bibibai and two daughters; 
Khatubai and Ayshabai, as his héirs &ccording to Mahomedan 
law. Ayshabai died ‘after her father leaving as her heirs 
her husband, Mahomed Haji Sakoor, and a daughter, Hawabai. 
Khatubai married one Abu Haji Sulleiman. On the 3rd Sep- 
temher 1915 she wrote through &er solicitors to her brother 
Mahomed stating that their father left ‘considerable property 
in Bombay, moveable’ and immoveablo, and' calling upon him 
to render an account and hand * over ‘to her her share in the 
estate left by the deceased. 

On the 7th SeptembereMaliomed's solititors replied that as 
the parties came from Porebunder, according to .the law 
applicable to them a married daughter was not entitled to any 
share in the estate of her deceased father. 

On the 17th September they wrote further that the parties 
were governed by the rule of Hindu law. Thereupon Khatubai 
filed- this suit ‘against her brother Mahomed, her mother 
Bibibai, and the heirs of Ayshabai, praying inter alia that the 
plaintjff was one of the heirs of her father Haji Abu and as 
such entitled to a 7/32nd share in the estate left by him. 

The first defendant in his: written statement contended 
that the ‘parties were goverited by the Hindu Jaw of inherit- 
ance and: succession on the ground that such Hindu law 
was retained by Halai Memons of Porebunder and: -Kathiawar 
generally whet- they were orginally converted to _Mahome- 
danism or that such ldw was theirs by custom which had been 
followed .by. them from time immemorial, that though .the 


. deceased had come to Bombay and carried on business there for 


many: years he continued to he Porebunder man and his family 
had always been governed by the custom of inheritanee and 
succession which, prevailed at Porebunder amongst Hala» 
Memons, lastly that the custom of Halai Memons in Kathiawar 
that they were governed by the Hindu. law of inheritance and ' 


‚ Büecession had been кишу judicially determined in -thg 


^T 
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Courts of Kathiawar. . The widow Bibibai supported the first 


defendant while the third and fourth defendants .were content 
to abide by the decision of the Court,  * | 

The suit came ор for hearing before Marten J. and after 
avery lengthy trial the learned Judge decided ,that the 

` deceased Haji Abu belonged at all material times to a family 
of Halai Memons who were settled in Porebunder, that Halai 
Memons so settled in Porebunder did not ав regards inheri- 
tance and succession retain Hfnda law, at the time of their 
conversion to. Islam no» had they by immemorial custom 
adopted Hindu law, and that the deceased at the date of his 
death was governed by Mahomedan law as regards the inherit- 
ance and duccession to his propertfes moveable and immovable 
in Bombay and outside Bombay. That therefore the paint 
was entitled to а 7/32nd share in his estate. 

From that decision the Jst defendant has appealed. The 
origin of the Halai Memons is Iy. no means‘clear. The word 
‘Memon’ is derived from the word Muamin, i. e., believer, and 
hag been applied to a articular class р? converts {еб .Hindui- 
вш. to Islam. The Bombay Gazetteer states that the Memons 
in Kathiawar were of two divisions : Cutchi Memons, who were 
supposed to be the descendants of converted Lohanas and to 
have come originally from Sind, and Halai Memons, the 
descendants of converted Kachhias. -Kachhias are husbandmen 
and it is not clear whether it was intended to be implied that 
the Halai Memons wore, converted inhabitants of Kathiawar 
or were immigrants from some other country after “conversion, 
It certainly appears from the evidence of several “of the 
Porebunder witnesses in this: case that the tradition is 
that the Halai Memons came over to Kathiawar from 
Cutch. and were called Halai Memons, as distinguished 
from :Cutchi Memons, from Halar, the name of the.Prant 
in which they settled. They do not intermarry with the 
Cutchi Memons and this points to their having belonged 
originally to a dffferent Hindu caste though in Porebunder the 


tradition appears to be that they were also Lohanas.* If then, 


they. were husbandmen in Sind. they would naturally have 
preferred to pass through Cutch and settle .іп Halar which 
e was more adapted to strieulture. ‘It is also more probable 
* that they were converted at or about the same time as the 
Lohanas in Sind rather than that there was a conversion of 
the indigenous population i in Halar. From Halar the Halais 


4 " spread over Kathiawar and whatever their original accupatién 
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may have been it seems that they аге now mostly oaoupied ' 


in’ trade. Thus they came to Bombay, “In the Kojahs and 
Memons’ сазв tho dbfendant, а Cutchi Memon, said that the 
Halais came to Bombay one hundred and fifty years ago, but, 
however that may be, it is now undisputed that Halai Memons 


. who have settled in Bombay and are called Bombay Memons ` 


consider themselves governed by the Mahomedan law of 
inheritance and succession and no attempt has ever been made, 
as far as I know, to estgblish that they are governed by the 
Hindu law. But'as regards the Cuéchi Mernons, ever since 
Sir Erskine Perry's decision, which has been followed in. 
numerous cases in this Court, it has been taken as 
settled that they retained after their conversion the Hindu 


"law of inheritance and succession, Their Lordships of the 


Privy Council have put the question béyond ‘dispute by their 
remarks in-Abdurahim v. Halimabai®. + 

If then the Walai Memots originally immigrated ini: 
Cutch and decided instead of settling down there with the 
Lohana.Memons to pags on to a cotmtry more suited ‘to 
agriculturists, and if it be taken for granted that the Lohana 
Memons retained their Hindu law of inheritance and succes- 
sion there is nothing improbable in the Kachhia Memons 
having done likewise. 

The first question to be decided is whether Haji Abu 
at tho time of his death was a Porebunder or a Bombay 
Memon, for, if he was а Bombay Halai Memon, the question 
what law governs Halais in Porebunder becomes immaterial, 
Haji Abu was born in Porebunder of a Porebunder family. 
His father had a cutlery shop there. Haji Abu himself 
went to Durban for five years and a few months. After his 
return to Porebunder his father died. Thereafter he-continued 
his father's business for а short time when he sold it and came 
to Bombay at the age of twenty-five or twenty-six. For two or 
three years he was in service and thenopened a shop in partner- 
ship with two others. That must have beer about 1882 “А. D. 


‚ Until 1899, whon Haji Abu spent over Rs. 20,000 on а. house 


at Porebunder it does not appear that he had any family 
residence there of his own. No doubt he often used to 
visit Porebunder, marriages and othet ceremonies would: bq 
performed ‘there, and the women of the family would gov 
there for their confinements, but*thnaí might very well be the 
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custom with wany Memons who considered themselves as о.а J. 


settled in Bombay, atdif Haji Abu had died before 1899 thee 
would have been considerable difficulty ineestablishing that he 
was anything else buj a Bombay Memon, nor is it likely that 


Memon, there is а considerable body of evidence. as 
regards what happened after 1899 to show that he retained, 
or reverted io if he had ever 14%, his Porebunder environments 
He ‘spent what, must be treated as a fairly large sum in bufld- 
ing a hodse there, he lived there a considerable part of the 


‘year and was а leader of the Jamat. In 1910 the rents of the 


4th and 5th floors of hi$ Bombay house, where he used to 
reside, were debited in the books to hisson, and this undisputed 
fact certainly supports the first defendant’s story that his, 
father ' said to .him then, “Do whatever business you 


‘want to, I want to go toe my native country,” ‘nd 


again, “I am now going to Porebunder. If I die there 
bury me near the geaves of my mother and my father’s 
mother.” And that thereafter his father only came to Bombay 
at his son's request when business was pressing. There is 
also the evidence that the deceased was anxious that his 
daughters should marry Pbrebunder men and refused two 
offers from Bombay Memons for Ayshabai’s second marriage, 
accepting finally а Porebunder man. The witr'ess, Ex. Com. 21, 
deposed that he had had 2 talk with the deceased about these 
offers when deceased told him that he’ belonged to Porebunder 
and liked Porebunder customs of inheritance and therefore 
disapproved forming connections with Bombay men, as there 
was & difference of customs in Bombay. The witness does 
not seem to have been cross-examined about this statement 
and the probability of its truth is supported by undisputed 
facts. Then the deceased was taken ill at Porebunder and 
only came to Bombay because his son wrote to him that he 
woultl get better medical advice in Bombay. 

Such being the.evidence it would, in my opinion,” be im- 
possible to say that Haji Abu had so completely detached 
himself from his Porebunder environment as to become a 
Bombay Memon. It is fot, strictly speaking, a question of 
domicile, since a Hindu or Mahomedan who renounces his 
domicile of origin does; note thereby subject himself to the 
law of his domicile of choice, And, in this connection 


-it may be noted that it may be: inferred from the Privy 
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‘1899 he considered -himself а Porebunder ог a Bombay dfacleod J. 
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pe Counci] judgment in the Жа caso above ind to 


that their Lordships: would ‘consider thb case of а Memon 
migrating from Cuteh to some other part of India as different 
from that of a Memon settling in ‘another country outside 
India, much stronger evidence being required 'in tho, шр 
@һвө to establish a change of personal law.. Sr 

As Haji Abu died a Porebunder man, his estate. in Bombay 
must ‘be distributed according to the personal law which 
governs Porebunder Halai Mem’ns. If he had ‘been a Cutehi 
Mémon it would have been at once presumed „that: this was 
Hindu law and the onus of proving the contrary would lie ‘on 
the plaintiff. Ido not see myself why a presumption which 
has been во easily arrived af with ‘regard to Cucthi Memons 
in Cutch should not also be applied to Halai Memons in 
Pofebunder. It is true that Porebunder is*a few miles out- 
side the limits of the Halar Prant but that does not, in my 
opinion, effect the issue. However, the burden of proof has 
been thrown on the 1st defendant and he has sought to prove 
his case (1) by showing that the decisions of: the. Porebunder 
Courts establish that Halai Memonsin Porebunder are governed 
by the Hindu law in matters of inheritance and succession, (2) 
by proving that there is a custom among Halai Memons of 
Porebunder that in matters of inhéritance and succession Hindu 
law i is applicable. 

' As regards thé first point we have to fnd whother there is 
any law in Porebunder (which for the purpose of -this case 
may be considered as a Foreign country) governing the ‘succes- 
sion to estates of Halai Memons, and, if therei ів, wane that 
law is. ° | ' 

This is a question of fact and must be proved by evidence. 
There is no statute law but it is argued by the Ist defendant 
that.the evidence of experts based on their opinion, and the 
decisions of tht Porebunder Courts, prove what the law is. 
If the Porebunder ‘Courts have decided that a particular 
custom exists then fhere is a rule of decision and with all due 
respect’ to’ the learned Judge it is not open to. us to question 
whether the Porebunder Courts were right or wrong, for then 
our conclusion would be not what the law of Porebunder is 
but what we think it odght to be* I should have beep 
content myself to decide the point en the evidence given by 
Varajlal Ranchhodji, a pleadér who has been practising* 
in the. Porebunder ,Courts for 'sevepteon years. He WAS & 


` “witness, for the plaintiff = was called’ to contradict evidence~ 
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given by the witness, Ех, Com. 2, regarding the distribution 
o£ the property of che Ibrahim Nur Mahomed. In cross- 
examination he said: "In*.Porebunder here ів а conflict of 
. decisions: but the latest is that" Hindu.law governs Halai 
Mémons. . That ‘is: the decision -of the final Court of Appeal 
‘there—the Huzur Court". ‘The only expert called by the first 
defendant. was Narbheshankar ,Jivanram. who was in ‘the 
judicial : service in the Porebunder: State from 1891 until he 
retired in 1918. He said that in three fuits-decided by ‘him 
in 1896'the qpstom that the: Hindu’ Jaw ОЁ inheritance’ and 
succession ipplied to' the Memons of Porebunder was held proved. 
After those decisions until he retired it was taken for granted 
by all the Gourts of Porebunder tht the Memons of Porebunder 
‘were' governed by: the Hindu, law of inheritance and succession: 
That statement was not entirely accurate'ss'in a case ‘decided 
' in. 1900. by the Sar Nysyadhish it was held that Mahomedan 
law applied. The decisions of the Porebunder Courts are ‘not 
reported but a.large nfimber of judgments on. this question 
have been putin as Exhibite. In Appeal No.8 of 1908-1909, 
decided “by the Huzur:Court in August 1909 (Exh. 10 A), the 
main question in dispute was the validity ‘ofthe will of a 
-Porebunder Memon who died leaving property іп Mozambique 
and Porebunder.. It was cbnceded in argument and found 
‚ by the Court that the Porebunder Memons followed Hindu 
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law: as 'regards’.inheritance and succession? » This decision . 


was followed: by’ the Huzur: Court in. Civil: Appeal 
No. 16 of:1911-1912 which was’ ап ‘appeal in the pro- 
ceedings ' for the ‘execution of the decree obtained - by 
one Zulekhsbai in: Appeal No. 8' of 1908-09: ^ The judgment 
(Exh.- 10° Н) .given in. March 1912 contains the following 
passage: s," So іп the. matter of: inheritance Mahomedan 
law doés not apply but Hindu: law. applies: to. these Memons. 
This fact can.bé taken to be undisputed andeeven proved во 
far. as this 'case'is concerned.” Exhibits 10B, 100, А15, 
are all: judgments given іп "1015 by the lower Courts in 
which. it. was taken for granted that.the Hindu: law of in. 
heritarice.and succession appliéd to,Porebunder.Memons, 

'. In Civil Special Appeal No. ‘87° of. 1915-1916 the question 
was finally . decided: bye ‘the Huzur Court:as to who was the 
proper. legal representative of ‘Zulekhabai and во entitled 


. to" execute: the’ decree: obtajned by. her. The Court decided . 


that. thé: ipartiés were governed by the Hindu law for the 


Apurpdses of -inheritante’. and. süocessión... The. correctness ` 
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0.6.1. of this decision has been ‘questioned by Marten J. on the 
1918 ground that the Court took an erroneouf view of what was 
~~ decided by the Pray Council in the Mombassa case. No 


МАПОМЕР doubt the Court considered that the Privy Council had 
Kgatubat ‘decided’ thet the distinction between Cutchi and Halai 


Macleod J. Memons had been done away with and that all Memohs were’ 


— 


88 & general rule governed by Hindu law save where & local 
custom to the contrary was proved. But the Court then pro- 
ceeded to consider the previoug “decisions of the Porebunder 
Courts, disapproving “the decigiong of the. Nyayadhish' in 
February 1915 and the Sar Nyayadhish in October* 1900, and 
approving of the decisions of the Huzur Court in March 1918, 
It is, not for us to say that if*the Court had rightly read 


the decision in the Mombassa case as applying to Cutchi° 


,Memons only it ought to have decided otherwise than it 
did. It has been contended that as this decision was given 
aftér the death of Haji Ађа it should not be taken into 


` consideration; but the decision did not constitute a change 


in the law, it laid down what the customary law had always 
been. In шу opinion, therefore, it has been proved that 
the law in Porebunder is that Halai Memons in Porebunder 
are governed by Hindu law in matters of inheritance and 
succession and this would bé sufficient to decide the 
case in favour of the lst defendant. But assuming that 
_I am not correct, and that the custom has not been 
judicially determined, there is abundant evidence in the’ case 
that the odstom is as tontended for by the Ist defendant, 
The onus of proof has been thrown upon him chiefly, it seems, 
on the ground that Halai Memons in Bombay have always 
followed Mahomedan law. his, however, may have been 
due to special circumstances after their arrival in Bombay 
and lam not prepared to accept the argument that because 
Bombay Halais follow Mahomedan law, Porebunder or Kathia- 
war Halais must be taken to follow, it unless the contrary 
be proved. However that may, it isan argument which should 
be disregarded in dealing with the evidence. That can be 
divided into two classes : (1) evidence of tradition, (2) evidence 
regarding the application of Hindu or Mahomedan law * to 
particular instances. Twenty-six Helai Memons includin 
many Shethias were examined on behalf of the 186 defendant. 
.They all swore Њаё Porebunder Memons were governed: by 
Hindu law in matters of inheritartee and succession. Although 
' the Commission sat at Porebunder fof over two months only! 
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two witnesses ere called for the plaintiff. The first, Joosab 0, QJ. 
Tyab, said he had *heard that Porebunder Memons were 1918 
governed: by Hindu law. „Тһе second, Най Mahomed Hussan, ds a 
said: “I cannot say in what manner and according to what 2, 
law the Porebunder Halai Memons divide their property, ' Kwavomat 
‘But it ought to be divided according to Mahomedan law.” Macleod J, 
The plaintiff's witnesses, who were examined in Bombay, g 
were all Bombay Memons whose views .may. 'be considered 
as: expressed ‘by the typical’ answer pf Haji Musa Haji 
Oosman at р.,355 of Papere Book: “There is a strong’ 
feeling améngst Halai Memons of Bombay that Halai Memons 
wherever they may be they ought to be governed by Mahome- 
dan law.” The evidence of tho 'Porebifnder witnesses regarding the 
tradition is supported by the,fact that when the opinion of the 
community was invited by the Administrator of Porebunder on 
• the Government Notification, Exh. M, in 1897, several Shethias 
attended before the Administrator and told him that the' 
Porebunder Halais' did 1fot wish to follow Mahomedan law. 
But apart from that there is no ground whatever for supposing 
, that these Porebunder witnesses were saying something which 
they did not believe to be true- 

With regard to the importance to be attached to evidence 
of tradition given by leading ‘men of the community, I may 
refer to the remarks of their Lordships of the Privy Council 
in Mir Abdul Hussain v. Mussammat Bibi? This evidence 
of tradition would be negatived if it could be proved that as = « 
a matter of fact the property of Porebunder Halais was 
distributed according to Mahomedan law. : 

The instances which have been brought forward on both 
sides have been considered in detail “by the learned Chief 
Justice and I entirely agree with the conclusions at which he 

- has arrived. No instance has been proved in which the estate 
of a Porebunder Halai Memon has been distribitted in Pore. : 
bunder according. to Mahomedan law, while considering the в 
numbers of the community а large number .of instances have 
been proved in which the distribution has been according to 
Hindu law. The custom may, therefore, be said to have been 
established by evidence, It may also be noted that the 
plaintiff’s husband, who may be safely treated as responsible 
far this litigation, was a party to the ‘proceedings in the 
: Porebunder Courts in the matter of the decree obtained by 


(1) (1917) 20 Bom, L, В, 628, 536, 
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0, Od.’ ‚ Zulekhábai, and there it suited him to contend that Hindu law 
1918 governed Porebunder Memons. 
NEA Reference has also been made to numerous decisions in "the 


Мадойар : - Court of the Agent to. the Governor,in Kathiawar on 


Kusronat appeal from the.Courts.of States which do not possess 


Macleod J, final . jurisdiction, and also in the Courts of Junaghad. 
. They are of по value except to show that it has always 
- been taken for granted that Halai Memons in Kathiawar 
Ы are governed by Hindu law if matters of inheritance and 
succession, while the chief questionein dispute,was whether 
they were also governed by the Hindu law of partition and 
` the joint family. 

I agree that the. appeal guodbeds and the кшн suit must 

be шкен Е 


СВ ah ба * Suit dismissed. 


Soticitors for appellants : Wadia, Gandhy & Co. 
Solicitors for 1st respondent: Payme & Co. 

. œ Solicitors for respondents Nos. 2 and 8, Litile & Co. 
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[On appeal from ihe High Court of Judicature ut Bombay.) 
Present : 


Lorp Suaw, Sim Johy Ерак, Mm. AMEER ALI AND - 
бів WALTER PHILLIMORE, BART? 


1918. —  — RATANLAL CHOONILAL PANALAL 
d q. е А 
dini fs THE MUNICIPAL COMMISSIONER 


, FOR THE CITY or BOMBAY. 


“e Stresi - echomes ‘in ihe City -of Bombay—Bombay Improvement Trust. —Ciiy of 
Bombay Improvement Act (Bombay Act IV of 1898), Secs. 81, 41, 48, 
. 4ó—Qovwpulsory expropriation and impropriation of owners of land adjoininty 
streels— Whether such an owner need pay compulsory impropriation—Sireet 
Чо be formed”, its meaning—CHy- of. Bombay Municipal Act (Bombay Act 
~ ITE of 1888), Secs. £97, 800, '301—Interest on i price of land when н 

` begins to run. | 


"The:main object of the City of Bombay Improvement Act (Bombay ° : 


Act IV of 1898), by which the Bembay Improvement Trust was 
constituted, was to set up with sufficient powers a street-making authority, 


'* and when its function ùs such was expired, t$ ате the street which had * 


\ ә e 
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ee reconstiucted ог, тайв by thé Trust, thereupon handed back tathé . Р, С, 
Corporation, e , 1918 
* Bection 4l and в. 45 of the Act are correlative, They both refer to = 
that ground and no other which is used as а street and for the purposes + RATANLAL 
thereof, Tha ''gtfeeb to be formed” which veste in the Trust under 
в, $] je identical with the formed street which revesta in the Corporation E 
under s, 45, ор Вомвдү 
. When, therefore, the “regular line of street” was altered, and the owner , T7 .- 
of adjacent land required to bet forward his eee on pas of the.old , 
. Bbreet:— Mi. E 
° ' Held, that the shop of ,old street which was never formed into thé new 
street had never vested in the , improvement Trust; thab ib remained the 
property of the Municipal Corporation; and that when stich owner of 
adjacent land. was ordered ,by tho" Commissioner to Seb forward his 
building upon it, ib became his property in virtue of s. 301 (s. 31 of the 
Municipal Act of 1888). А 
Held, also, thaf as the Act makes no pròvisións for payment ity pull 
an owner, no priae was payable by him for the projection on whioh he was 
required or allowed to build, ө: i ^ 
In case of the sale er acquisition of land in the ПЕ of а contract 
to the contrary interesb on the unpaid price runs from the date when о 
the new owner enters into possession, ^ ө 


Tur facts of the case will sufficiently appear from their 
Lordships’ judgment. The appellant, when he applied to 
rebuild his premises had* been required to set back in one . 
place and set forward in another: it was admitted he was 
entitled to compensation for the set-back, but as he refused 
to pay anything for the set-forward the Bombay Improvement 
Trust withheld payment‘of the compensation for the set-back, 
the amount of which had been provisionally agreed to. Appellant 
sued to recover this compensation. This suit is hereafter . . 
alluded to as “the first suit". In “е second suit” the Trust š 
sought to eject appellant from the set-forward land, on which `. 
he had’ built. They claimed that the said land had vested i in 
them under s. 41 of the Improvement Trust, Agt. А 

Davar J. decreed both suits. Ав кы second, Е Pa 
to the set-forward land, he held : 


* «This piece of land by virtue of a Notification under s, 41 of er eee 
Trust Act and by reason of the provisions thereof became vested in the 
Improvement Trust in thé year 1905 and.from that-day to this it has remained 
so vested in the Trust, It.has never been handed back tothe Municipality 

,and has not been’ re-vest@lin that body. The plaintiffs are therefore the 
legal owners of this piece of land. ‘They have never given: the defendant 
or his mother any permission, leave or license to build on their land. The 
Municipality were under & mis&pprehension when they sanctioned and 

rdered the defendant to set forward his building: on this land: "The defend. 

Ua "Engineers: made no büquiries inte tHe title of this land, bat they sharéq 
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BO. ^ {nthe ke of the ‘Municipality: -The Improvement Trust iare nob. bound 
1918 hy anything that the Municipality has dono in this matter and their rights in 
Se  , the-land апа іп the ownership thereof are not in tbe slightest degree affected 
Rarasras PY ®ПУ action on the partbf the Municipal Authorities. 
Ds . The next question to consider is whether the plainjiffs are estopped from now 
Munoan re-claiming possession of this piece of land. Mr. Setalwad said that the plaintiffa 
Сомпвытокиң had stood by and allowed the defendant to build without correcting his mis. 
ad Bonga M impression and therefore they could not now eject him from the land. It seems to 
CPU me that no question whatever of estoppel against the plaintiffs arises in this suit, 
-The Improvement Trust left the questions of set-forwards and set-backs to be 
enforced by the Municipality, as buildirfy ‘plans went to the "Municipal Autho- 
tities and not to the Imprbvement Trust, The defendant never suggested 
during the whole time that his building‘was finder construftion, that he was 
-not bound to pay for the set-forward land. He led the Municipal Commis. 
sioner to believe that he was going to pay for the set-forward land, ‘The 
Improvement Trust took it for granted thatfthe set-forward was enforced by 
the Municipality in the ordinary way and'on the usual terms, There was 
therefore no reason {о stop the defondawt from building ‘or to corréob any 
. misimpressions, The Municipal Commissioner has gone so far as to offer by an 
arrangement with the Improvement Trust to give the glefondant'a good title 
to this land if he paid forit, Far from there being any question of estoppel 
against thè plaintills, it seems to me thet if this , had been а suit 
to enforce payment for the sel-forward land, it would have been a 
. о difficult. position for tho defendant to maintain that he was estopped 
from denying: Ing liability to pay for the same. ‘The defendant 
asked to be permitled to build on the set-forward ‘land, that permission’ was 
given to him and а formal order for sot-forward was made as desired by him, 
He took possession of that land, and built his houso five storeys high thereon 
* and ‘during: the ‘whole: tinie' he kept up the pretence that ho was going to pay 
for such land.:, Five years afterwards, for the first time ho disputed his liability 
to pay. Throughouj allthis time ho had been masquerading under false 
pretences, He carried on long correspondence through his solicitors which on 
. his side ів Ьу no méans distinguished by, candonr or straight-forwardness, 
Correspondence such as was chrried ori, on the deferidant/s behalf, doesnot help 
or advfnce his cause, . . . : . T 
Under the circumstances of the present caso, the plaintiffs have,in my opinion, 
acted quite properly in filing this snit and are justfied in re-claiming possession 


е . f their land,” • : Р | 
‚ With regard to the suit brought by appellant to recover 
compensation for the set-back land Davar J. observed : 
(7 * I have pronouficed a decree in favour of the plaintiff Ratanlal in the. first 
uS ‘suit, The amount'deoreed-in his favour will not carry interest. Tho moneys 


were always at his disposal, He could have taken these moneys at атру time 
if he had ghosen to.act with common honesty. Ніз refusal to pay for the fet- 
forward land and his efforta to retain possession of that land without paying 
for it has.necessitated the whole of this litigation, Although I give him a 
decree in the first suit, that decree will not carry interest on the amount | 
deoreed nor will it carry any cesta. Ihave caeofully considered the question 
of costa in the first suit, Having regard to the plaintiffs conduot throughout 
I seriously considered whether I oughb not to make him pay the defendant’ 
costs of the first suit even though he obtairfs his decree. Ona fuller consider 
tion however I have come to the conclusion that the proper order in the fl 
* seis to leave both parties to their own ооба, The defendant Ratan); 
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in the second casó will pay the plaintiff's coats of that suit. noch costa Р.О, — 
to inolude all costs occasioned by Third Party Notice. The defendant mitst 1918 
also pay the costs of the defendant in the first B (The* Миша Cöm- yee 


- missioner) occasioned by Third Party Notioe i in the second suit," "RATANLAL 

' The decision of Davar J. was ‘upheld on appeal by the Court Ween: 
‘of Appeal consisting of Scott C. J. and Batchelor J. a COMMISSIONER 

Hence the present appeal. · op Boiray 


P, 0. Lawrenoé K. C. and E. B. Raikes, for the appellant, 

submitted that there was тї» power to make appellant pay 
fon the set-forward land. That lahd was compulsotily 
vested in him and it would be strange | that he should have 
to pay for it. The provisions as to ‘compensation are to 
be found ig the Bombay Municipal Act (Bombay Act III of 
1888), es. 289, (2) and (3), 297, 298 ai &nd 3), 300 and 301 (2) 
and (3) If the, Corporation requires us to set forward, 

it haa to pay compensation for any damage thereby EMT: 
to us, but there is'no provision for payment T the owner’ for 

land which he is compelled to occupy. 

We say the land was ours already: we. Wero entitled е 

` usque ad medium filium at any vate, and directly public 
rights endéd the land vested in us absolutely. The notice 
,Whioh, the Municipality gave us intimating under в. 346 

"of the Bombay Municipal Act their dou] of our plans. 
for rebuilding, and giving us. permission to rebuild only if 
we set forward, operated under s. 301 (3) te convey the land 
to usi or rather the surface right which i is all the Cor ‘poration 
ever had. Ы . 

Whether or not the land is ours, the Trust cannot maintain 
this suit. They have no title themselves: at all events no 
title which will support an action for ejectment. ` They claim 
to have .got the land under s. ‘41 of Bombay Aet IV of 1808. e` 
They say it did not rovest in the Corporation under в. 45 (2) 
because om account of their own alteration of the line of the ° 
street, the whole width of Lohar Chawl was not taken and the ^ 
seb- forward land was not included in the new street. We may 

‚ Aay that they had по right under s. 41 tó acquire public land 
| unless they were going to make it into a street: but in ‘any 
em they were only bàro trustees.:' 

[Sim WALTER PHILLQIORE.—If they.ta&ke too much land 
does not the surplus revest with the other ?] 

‘The superficial interest anyhow revestod. 

The Trust was merely a street-making authority; the ond 
pnly vested in them ip that capacity. . Before we began іо · 
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то. build they allowed the scheme and their interest in the surfaca, 


1918 
-—— 


COoMMISSIOXHEe 


oy BOMBAY x Vestry of St. George ihe Martyr, Southwark™; City af London 


' (1) (880) 14 Ch. D. 785, 197, 


_ ‘which was all they ever had, ceased. A vesting clause must 


be construed accordtng to the purpose for which the vesting 
is to take place, and operates during the, time for which the 
land is required for that purpose and no longer: Rolle v. 


Land Tax Commissianers v. Central London Railway. 


Even if the Trust has a title, , they cannot eject us: for we, 


were authorised to rebuild by the Municipal Commissioner; 
The two bodies, ‘the Trust and ¢he Corporation, worked hand 
їй glové: they óomhined to make us build under penalties. 
The Trust had nó'power to make us baild up to the new line. 
The machinery is supplied *by the Municipal Cdémmissioner: 
We were authorised to build by him and whether he autho- 


- rised us on his own behalf or as agent of the Trust is 


immaterial. “It may’ be that an irregular procedure was* 
adopted.in giving us the ‘order to rebuild: but neither the 
Trust nor the Corporation can be heard to say that they are 
estopped. It is not trye that the Corpération assented to the 
building under & mistake as to the ownership of the land : but 
even if they did it is immaterial. 

The land on which we set forward was our own land subject 
only to & -vesting of the surface for street purposes in the 
Corporation, it cannot therefore be inferred that there was 
a right in the Corporation or in the Trust to claim payment. 
If it be looked upon as а case of ong requiring their permission 
to byild on this land, they could have made the payment a 
condition of such permission under s. 801 (3): this was never 
done. It would be strange law if there were eor piudory 
vesting plus an obligation toepay. 

In the first suit we want interest, which we have been 
refused merely because we declined to pay what was not due 
‘for something else. We were entitled to interest as part of 
the compensation. It is not competent to respondents to object 
that only the Small Cause Court could ded] with the question 
of compensation, They did not appeal and the suit is now 
res judicata. . 


Hon. F. Russell К. C..&nd Sheldog, for ‘the respondente. 
This is the first time it has been suggested that the Corporatich, 
was aware, when they authoriged the building on the set-, 
forward. land, that such land’ was vested in the Trust. It is 
(2) fie1s] A. С, 364, 379, © 5 
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alsó the first time it has been suggested that the strip pf set- р.а 


forward land belonged to the appellant. * — 1918 

As to the first suit we do not take аву point as to juris- = ~~ 
diction, but we contend they are not, entitled to interest. св 
Interest сап only be recovered in one of three WAYS; (1) by the Момторар, 
Taw merchant ; (2) by Statute; and (8) as damages. Section or БОМА 
801 of Bombay Act III of 1888 gives no right to damages. == 


АП they are entitled to is compensation for the value of the 
land: the Statute does not say “and damages for delay in 
paying”, Sub-segtion (4) of,s. 301 gives the owner power to go 
to the Smalt Cause Court to get the-compensation assessed« 
When the transaction is іп the nature of.a sale and purchase, ' 
arbitrators may have power fo award interest, but if there has 
been along delay between the date when the money was 
payable and the proceedings, interest: will not. be awardbd 
*unless that delay js due to the fault of the persons sought to 
be, charged: Caledonian Railway Co. ve Ourmichael®, 

There. was no sum ascértained until the judgment of the 
trial Judge:.no debt tilh the sum. was „awarded | ‘or an offer RD 
assented to. It was their own fault they did not get their 
money before. 

(P.. О. Lawrence.—The House “of Lords has settled 
that interest is only payable from the date when possession е 
is taken : vide also s. 34 of the Civil Procedure Code, 1908). 

. As to.the second suit, there was no compulsory impropri- 
ation, Section 300 of Act III of 1888 gives no power to 
шу one to make people build. It only applies When the 
nitial request comes from the owner. . The Municipal Com- 
nissioners cannot force а man to carry his building up to 
he “regular line of the street”, unless he is rebuilding. о 
Appellant was permitted, not required, to build upon the ° 
ё&-Їогугата land. In substance what was done was done at, his 
‘aquest and for his benefit., If he had said "I want to build upon ° 
he street and I won't pay for it” the Corporation could have L 
mposed a payment’ as a condition to their consent. We say 
he. purchase money is a term or condition of the conveyance 
der в. 801 (8). 

AB to title. The strip of land hadanie vested in the Improve- 
nt Trust under в. 4leof Act IV of 1898 as part of their 
erty, being land which under s. 31 ‘they thought was 
ired for the scheme. Under s, 45 (8) the land constituting 
ess Street revested іп the*Corporation, leaving this strip 


(1) (1870) 2 Во, App. 56, 
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voali in the Trust, whioh is a ‘permanent body with power to: 
hold lands. Nothing has:‘ever'taken sway this: RED from | 
the Trust. v. 

There is.no clashing of jurisdictions, The duty , of. the 
Municipality is -to maintain tho street. The “whole thing 
ig. worked out in в. 63, where powers to hold land are given ` 
not to the Corporation, but to the Board: vide also s. 64 `` 

[Mn..AMEER: ALI.-—It-is suggested that the Trust only holds 
land for.a specific. зрогрове. "Tho otatte says AOR the 
purposes of this А оо и « 

Those purposes are numerous, Tho ido Salai in the 


> Trust under the. Act,,;and the Act dons not: вау it yes a 


‚‚ preamble ‘of Act IV of 1898. They ar are accountable as a publi 


for-a, particular. purpose, 9 ©. “. 

-[Lorp, Sgaw.—But.s. 4li is. Шицей, У This. tsi has never 
been*included.in,a street): >u 1. к 

‚ When the. notification was. issued: this aii ip. was. dash ‘of 
a street “to. bo, found?.., The. werds.“the part required". do not ~ 
mean, de facto required, :when. the. street is found the Cor- 
poration gets. the found street'and nothing else :. the rest ‚ 
remains vested in the- Trust. 

Seotion 81 provides. the scheme included in s.. 41 -means 
“included in the schenie"—inoluded in the site of. a.street to be 
found at the, date of: the notice. ° Everything. turns on the 
bona fide inclusion of the, site in the original scheme. Section 41 
deals with a’street to. be found ; в, 45, with : 8. street actually 
found > they are not correlative. 

' There is ño general ruk that a vesting danes vats ‘property 
only sub modo.: it ‘is а: question of. the construction: of the 
particular Aot. -In Rolls v. Vestry of Si. George Lhe Martyr, 
Southwark” the words, construed were: “streets, being high- 
ways". Here the Act vests the land in the Corporation absolüte- 
ly; в, 289 may leave the matter doubtful; but.s. 290 is clear. ^ . 


(P. 0.'\Lawrence referred to Bombay Corporation v. Great 
Indian Peninsula Railway.) ” à 

‘That’case was decided on totally differerft NUM What. 
Lord Haldane said on the point as to nee 18. кан айа 
anyhow was only obiter dicium. 


Sheldon, followed. —The City of Bombay | Е Е 
Вовга тав constituted i in 1898 for purposes, set out in. the; 









(1) (1880) 14 Ch. D. 785, 797. , , (2) (1910) L. В, 43 I. A, 310 ; 
es PE MC 19 Bpm. T, Б, 48, 
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body for this strip of land : if they let.it go to the Municipal | РУС, 
Corporation. they would. be surcharged by the Auditér 1918 ` 


С —— 
General. a J 7 jae 
si О. Lawrence, replied. i i | ae 
The judgment of their Lordships was delivered by А Qonun tonen 


Lorp Smaw.—These are consolidated appeals from two 
decrees of the High Court of Judicature at Bombay dated the 
16th April, 1916, confirming decrees which are dated the 15th 
October, 1914, jn-two suits which were instituted in its original 
jurisdictioh. 

The object of the suit by the: respondents; the Trustees for 
the Improfement of tho City of B&mbay,’ against the appellant, 
is for в declaration of the plaintiff's property in a certain piece . 
of land, and for the ejeciment therefrom ofthe defendant, the. 
present БОБ; and for delivery forthwith by him of posses- 
sion thereof. The land has been built over." The issue raised 
‘is serious, affecting as і шау do many other frontage sites in 
Bombay. . t tT 

The position of the block of property: (of which the piece 
just. mentioned forms a part) is as follows. It is a corner 
Bite having one frontage to the east—Kalbadevi Road, the 
other frontage to the north—to Princess Street, in the City of ° 
Bombay. Princess Street is made on the site of what was 
formerly Lohar Chawl Street. The piece of fand from which 
the appellant is sought to be’ ejected faces Princess Street, . 
"The primary question for the considerdtion‘of the Board, i is,— 
who owns that piece of land ? 

The plaintiff, Ratanlal Choonilal Panalal, is the proprietor 
of the corner block of ground. Inthe year 1906 his mother * 
and natural guardian, he being then an infant of nine years of — * 

age, wished to develop the property by erecting certain. new 
| buildings thereon.. Steps were accordingly taken to give the °. 
notices required in the circumstances to the Corporation No 
question arises as to the regularity of these proseedings. 
Building lines had been drawn up for, the streets of Bombay 
by, the Municipal authorities under statutory powers, and in 
he course of disposing of the application to put down the new 
uildings on the cornet block in question, orders or require- 
ents were issued that these lines should be conformed to. 
With regard to the east frentage. namely, that to Kalbadevi ` 
ad, the order required that the line of new buildings to be 
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M т; C. epeéted*should be sob back. This was done. This involved the 
. 1di& Sacrifice to {һе owner of 28°41 square yards of site. It is 
1—7... admitted by the respondents that, the Corporation must pay | 
хац for this ground under the Bombay Act/Ne. HI of 1888. à 
„Мотора — With regard to ‘the frontage to ‘Princess Street, formerly 


ia pec Lohar Chaw] Street, ‘it-was required of the plaintiff not that 
he should set back-his building line, but that that line should 


Mm SM be carried forward. ' This also’ „хаз done: and ће buildings 
were erected, ‘acoordivg, in’ all respects, to the requirements 
made and to plans which were submttted to ahd sanctioned by 
both the authorities, namely, the Corporation and the Improve- 
ment Trust. Details of these points ‘need'' neh be piven: the 
Eo facts are admitted. 

The attitude of ihe Corporation: appears to be that the one 

- sof these transactions is & legitimate set-off in law against the 
cthọr. In this they'afé supported by ће: Bombay Improve- ' 
ment Trust, which puts forwafd the claim that it, under its 
Act of ‘constitution, is the ‘owner of that projecting piece of 
ground’ facing PrincesseStreet; which Rad to be so to speak . 
absorbed into’ the block so as to comply with the throwing 

' forward'of the building line. ' This would seem to -be an 
answer to the plea of set-off, as the debt due by the Corpora- 
tion could not be ‘compensated in' respect of a claim by ihe 
Improvement Trust, But these two authorities are hand and 
glove, and-this not improperly. It is in the public interest 

* that they. should work: together, if this can be done in 
conformity with the various statutes. The mode of co- opera- 

. tion adopted in the present casé was ‘somewhat unusual. | 
The Corporation, claiming as owner, made а demand to be 
paid a price for the site frenting Princess Street over which 
the appellant had been'forced to throw his building forward 
so as’ to conform. with the required building line. ‘At first 

А there was .an ‘inclination to consider that demand; but 
differences; delays, and further enquiry ensued, and finally the 
' plaintiff refused this demand. Thereupon the Trust instituted 
‘their suit, craving inter alia ejectment of the plaintiff.- Thia 
if decreed, would of ‘course mean the total destruction. of 
Targe and important: section of the plaintiff's ‘buildings; : a 
erected according to plan and by fhe sanction and with t 
knowledge of the Corporation and Trust as stated. 
"This situation involves an investigation as to the i impori 

, nd fundaniental qugstion already - stated, namely, who o 

“this piece of ground? Unless the Improvement Trust, 
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establish its ownership of the site of the projection in question, P. € 

namely, that facing Princess Street, it cannot of course have 1918 

any title to eject the plaintiff therefrom. M E 
By the City of Bombay Improvement Act, No, IV of 1898, 5 


the respondents as a Board of trustees were constituted. X 


the limits of the area comprised in the scheme provide for (a) 
the acquisition of any land which will ip the opinion of the 
Board be necessary for or affected by the execution of the 
scheme; (8) relaying out all or any land including the 
‘construction of buildings and the formation, and alteration 
of streets.” ° . M 
It is admitted that Lohar Chawl Street was in 1905 vested 
in the Corporation. The Trust state.in their plaint that? on, 
the 17th January, 1905, they intimated to the Corporation 
that that street so vested in it wes required by the plaintiff to 
form part of Princess Street, a street which was then about to 
be formed by the Trust under а scheme to be carried out by it 
as provided for -by the City of Bombay Improvement Aot, 
The meaning of this is that, to begin with, the Trust took over 
Lohar Chawl Street just as it found it, і 
This was two years before the appellant began to build. In 
. point of fact, he began in February 1907; and he began upon 
lines prescribed by the Corporation, and known and approved 
by the Trust as so prescribed. His building line did de faota 
project over the old line of Lohar Chawl Street ‘and come, 
forward to a new line arranged by the authorities as that upon 
which Princess Street was to run. 

How had this change from tha old frontage of Lohar Chawl 
Street to a new frontage for Princess Straet occurred? It had 
occurred for the simplest of all reasons, namely, that between 
1905 and 1907 the Trust in working out its scheme of recon- 
struction, discovered that it would be more advantageous to 
un the line of Princess Street so as to carry it forward at 
t certain portions, of which the bit of site in question is one, 
nd to carry it back af other portians. The Trust accordingly 
mmunicated that new Princess Street line to the Corporation, 
nding a plan showing @xactly the new and forward regular 
ilding line. To that line the Corporation officers duly 
rked, and to that line #he appellant was ordered, most 
perly, to conform. And, most properly, he. did so. In 
tience to this requirement ihe-buildings were erected, and* 
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в. 1 it is provided that the street scheme "shall within ро Shaw 


— 


P d 


124 “РНЕ. BOMBAY LAW. REPORTER. | [ Vor. XAL 


P.C. dus echfornied exactly with the forward _frontage - demarided. 
1918 Ав Mr. Delves, the Trust’s Deputy Land Manager, ‘testifies— - 
za . “The Trust officers knew that the defendant's building was being construot- 
puru ed on this set-forward.land...The Trust took no objection to the construction 
„МоиіюгрА, ОЁ the defendant's building while the building work was going on...The Trust 
Оомміявїохив never claimed nor thought of olaiming the set-forward land back from the: 
оғ Bombay defendant till the Municipality asked us to do во.” 
Lord Saw ` It was in these circümstànces that the suit for ejectment- of 
~" the plaintiff was ‘brought by the,"Frust, upon theaverment that 
in 1907 his mother «уату entered into and took pos- 
session thereof, ”’ ` This'is how the matter stands in fact." How 
it stands i in 'Jaw' depends upon the claim which the Trust puts . 
forward and asks to bé judigially: declared, that the piece of 
land “is the property of and vested і in it.” This claim in law 
will now be examined. 
? As stated, thie history ‘of the’ buildings has been: that they 
have béen erected to conform: to requirement, upon the new and 
. forward ‘Princess Street’ line and got upon the old Lohar . 
Chawl Street line: ` ‘The question i is, what is the fate of the 
‘property between these two lines? The Trust maintains that 
when it gave its original intimation to acquire up to the Lohar 
Chawl Street line the efféct ofthat was to vest in the Trust 
all the ground so embraced, that iy to say, not only thé ground 
on which’ Princess Street ‘was in fact fornied, but also tho 
strips on which ij was not formed. The Municipality- for the 
purposes of this litigation appears to acquiesce in this: view, 
* nd the learned Judges in the Courts below agros, Tn the 
opinien of the Board this is a mistake. . m 
The effect of the mistake would be to produce in the City 
of Bombay an extraordinary situation. Many properties 
fronting ordinary streets belonging to. the Corporation would 
' find themselves frontaging property belonging to the Trust by 
virtue, it is contended, of the mere intimation that the Trust 
required the old street for making the new. But when ‘the 
new street came to be constructed: it would be within the 
power of tho Trust to throw the new and actual building. line 
forward "with the result that not only would it become th Ў 
owner of the street as ultimately’ formed, but it would als 
‘become de facto the owner of all the strips between t 
line of the old street and the line.of the new. All t 
frontagers | so situated in Bombay would consequent 
and de jure be put into the position of owning hin 
Jand instead of frontage land and be subject to tha d 
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advantages for ‘commercial -and other ‘purposes: оў. all that - 
. this implies. -- It was contended-by the léarnàd' counsel. for. the 
respondents that legally: „апа logically ће Trust being -the 
owner of these stripsit could do with them: what'it liked with 
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_the asserit of the Corporation, ‘that isto say; it could let them Muxiomap 
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or build upon them as its own property, thus’ “blinding”. а] or. Bowmay | 


the old frontagers' sites and buildings, ` M 
It is accordingly necessary, to gee what actually isthe. true 
i extent of the powers оѓ the Trust on ` this topic. These Are 
| contained in the City of, Bombay | Municipal ' Act. No. nt of 
1888, which gave certain powers to the Corporation, which 
powers were by s. 42 of Act IV of 1898 ‘declared to “apply :to 
streets or parts thereof which maf become vested i in the Board 
under this Aot düring such period ad the game shall respectively 
гөшаіп во vested and for the’ purposes ‘of ‘this. Act.” "The. 
language of this section reflects pretty. clearly the ‘main object 
-of the Statute, which was- totset-up with sufficient, powers в 
© Btreot- -making authority, ‘and, when its function’ as such was 
'.expired,.to have the street "which had been reconstructed or 
made by the Trust thereupon handed: ‘back to the- Corporation, 
- By s. 41 it was provided as follows : — 


"Whenever under any improvement or street scheme the-whole or any part 
of an existing public street or other land veatéd in the Corporation is, included 
jn the site of any part of~a street to be forméd, altered, widened, diverted, 

' raised, rearranged, or reconstructed by the Board, the Board shall give notice 
to the. Commissioner that the whole, or a part as tho.case may be, of such 
existing street or other land (hereinafter called the ‘part required’) is required 
by them as part of a street to be dealt with as eforesaid, and the part required 
shall thereupon, subject to the provisions. of .sub-s, (2) of в, 45, bé vested 
in the Board; provided that nothing in this section contained shall be deemed 
to affect the rights or powers of any Municipal authority under Chapters IX 

.and: X respectively of the Municipal, - Ао in ог over any an drain 

or.water-work.”  *., 

. By..s. (46 (2) it was. provided that “the Comisie. shall 
on being satisfied that any. street formed by. the Board has 
been duly levelled; paved,” &o., and drained and lighted, and, 
in short, thoroughly completed and the work of the Trust as a 
treet-making authority finished, then “such street shall theré-. 
троп vest or revest, ав the case may be, in. the Corporation, 
nf the’ Corporation shall thenteforward maintain, keep i in 
pair; light, and cleanse such street.” ` ` a 
Not a word is said in these sections to indicate either (1). 

t the building line of the street. must, once. indicated, remain 
reason of that. original indication, and not be open to.change 


ufting forward shduld experience ‘sugkest this to be for the 
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POU “bost; DOr -(2) i is anything said to indicate that the street- taken 
1018 over “‘to.be formed” ‘is anything different in оя from 
ОМИР the street to be handfd back when.formed. . + ' 

s - Upon the first point the Bombay. Act Np.. ш, апі по doubt 
Mvxomar the: -praotico.of the: "Municipality ; thereunder confute i it, The 
COMMISSIONER. à 
, orBowsar | sdetion referred to is 48 follows :— ge Pm an TEN 


Lori Sh Shaw - . *997.—(1) “The Commi&ioRer-may— 
—.. '. (a) Prescribe a line on each: side of any public гө}; j 
: (à ‘From time ү. time,. Баб subject *in each сала хо“ his ,reoeiving ; the 
authority of the Corporation ‘ta that behalf, prescribe a fresh line in камандай. 


‚ for any line so prescribed, or for any а 2—9 А 
i e Wn dh. Адто F o : M ж 


*(2.) The line for ‘the time being prescribed shall be ‘called Ls regular line. 

of the street; " a o ө : 

| ‘It cannot be “suggested that, the Trust were, ав eoinparéd 
witt? the Municipality, « prohibited ‘trom “prescribing a. fresh- 

line.”, . а иншаны. Ac 

AB to. the, secon „point, their: Lordships are вау, of, 

opinion that; ‘these, two sections, th one as to taking over a - 

* * street "to be. formed," ‘вда the other as te handing the formed, 
` street back ате · correlative to each other. | The. section does’ 

not mean, merely “intended „о · be formed" when: a notice -is. 
‘made, but it refers to :that ground and no other which is, 

- used as a street and for; the. purposes thereof, and that nò, 

- transfer from the Municipality. is effected to the Trust of any- 
thing else. If, therefore, & line originally indicated is changed, 

. the line of the street, to be formed is changed and the whole 
transaction is modified it this sensibfe and practical manner. 
It is only i in this way that the word “revest” in the Corpo- 

| ation ` becomes intelligible, ` What is to revest in the 
e ` Municipality is just that, which when formed as a street had. 
ʻe been the subject of that interim divestiture to’-the Trust as. 
' the atreot forming authority...And the whole theory of the . 








oe Trust’s case, namely, that in virtue of a notice, taking over. 
' М от the: Municipality a certain street of Bombay to be formed 
ў , ава new street by the Trust; thereby vested the whole of the’ 


` „old street in it, although a strip of the old street néver was 
formed ав & new street, falls,to the ground. 

The Trust's action was—ih conjunction with that of th 
officers of the Municipality—much moro. reasonable, namel; 
that.wHhen the line of.the new street was made -the- топар 
Was.. required to pit forward his. building to. conform ‘to i 

And. this, ‘in the ODDO :of ше еш was not only reasona 
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in practice but was correct in law and in ascordanda witha 

sound construction of the Statutes. ^ 
What then happened to the strip of old$ street which was 

never “formed” intg the new street? The answer is that 


121 
PsC. 
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nothing happened toit. It remained under the jurisdiction, and Мохістар 
MMISSION ER 


“in all respects as before the property of the Municipality. To 16 or Bormay 


as such accordingly when the frontager was required to put усы 


forward his buildings over it the third sub-section of s. 301 
of the Municipal Act of T888 an SEU It is a8 
folfows :— e 


3.) If the additional land which will be included in the premises of any 
person required or permitted under the last preceding, section to seb forward 
a building belongs to the Corporations the-order or permission of the 
Commissioner to set forward the building shall be a sufficient conveyance 
to the said owner of the said land; and the terms and conditioni of the 
conveyance shall be set forth in the said order or permission.” 


The result is plain: the projection, that is to say, the site 
between the old street line and *the new, ех adverao, of the 
appellant’s property, became his in’ ownership. It is his now, 
The title of the Trust*to it fails, and, with it fails the suit, 
whether for declaration or ejectment. 

There remains to be dealt with the suit by the appellant 
for the price of the ground taken from him as the result of the 
compulsory throwing back of his line of building facing 
Kalbadevi Road and absorption into that road by the Muni- 
cipality of a portion of appellant's ground. Payment 
for this has been decreed gnd the decree in this respect will 
stand. 

But two further questions arise in regard to that sai, viz., 
as to costs and as to interest on the price. 

Coste were refused on account of the view entertained in 
the Courts below as to the conduct of the appellant in 


‘refusing to set off against that price for the Princess Street 


projection. The question of whether a price'is exigible for 
that projection does not arise directly as matter of suit; but it 
is névessary to express an opinion upon 16 because & deter- 
mination upon it will отан the а both of costs and of 
interest. 

In the opinion of в Board while the Act makes provision 
gor the compulsory expfopriation of an owner, it makes no 
‘provision whatever for в payment by the owner in respect of 
what may be termed compulsory impropriation Some reasons 
occur for the view that 16 might have been so, and some occur 
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PsC. ` for ‘an, opposite view. These were for the legislature. What 
1918 — the legislature has done, and all ~hat it shas dono upon that 


subject, is сопђаіпе in в, 810 e of the. Manele Act. “It is 
RATANLALD 
9; as follows :— í 


ио WR "(2.) If, in consequence of any order to seb forward a building made by 


or Bompay tho Commissioner, .... the owner, of such building sustains any loss or damage,- 


compensation shall “be paid ‘to him by the Commissioner for such loss 

Lord 8 Shaw ‘or damage. » 

Ten Such loss or damage may be, easily ined : the compulsory 
prajection may involve most serious cost; the whole founda- 
tions of the old building may bè resfdered useless, and the cost 
of new may be heavy ; alterations of plans, levels, elevations, 
and the like might all be involved i in particular cases, and, in 
short, the Legislature has recogniséd, not a price to be paid by 
the owner for compulsory impropriation, but damages to the 

*owner if such can Бе‘ qualified in consequence thereof. Their 
Lordships in these' circumstances cannot look upon the sug- 
gested right in the Trust or*'the Municipality to receive a 
compulsory price for the Princess Street proprietors to be 
justified by the^Statute.' Accordingly? the alleged right or 
duty of set-off fails. 


In these circumstances the plaintiff and his advisers were. 


of course, entirely warranted in refusing to concede the set-off 

claimed.  I& was not, in the opinion of the Board, justified 

by law. This renders it unnecessary to deal in detail with 

certain derogatory observations, more particularly by Davar 

e J., culminating in his assortion that the appellant's conduct 

“has been conspicuously unscrupulous and transparently dis- 

honest.” When it is remembered that in all the most 
important of these transactions the appellant was an infant of 

н nine years of age, the suggestion of such precocity in wickedness 
in Bombay seems sufficiently answered. But it may suffice to 


say that, hard to bear as these accusations must have been, they’ 


et do not appear #0 their Lordships to have been in any respect 
warranted by the facts or by the law of either case. In the 
opinion of the Board the position taken up By the appellent in 


these suits has been completely justified, and was throughout in . 


accordance withlaw. Costs will accordingly follow the event. 

On the point of interest, on the price payable by the 
Municipality, two matters were agreed at the bar. In the firsj 
place, the rate of interest, should it be allowed, was arranged 
at 6 per cent, In the second plete, it was agreed that the 
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Municipality has been in possession of the ground since the 


30th June, 1909. * 
The Board is of opinion that the тіс to interest depends 


- upon the following broad and clear consideration. Unless 


there be something in the contract of parties which necessarily М 


"imports the opposite, the date when one party enters 


into possession of the property of another is the proper 
date from which interest on the unpaid price should run, On 
the one hand, fhe new owner his possession, use, and fruits; 
on the other, the former owner, parting with these, has interest 
on the pride. This is sound in principle, and authority fully 
warrants it. See especially Sir W. Grant’s judgment in 
Fludyer v.*Cocker? and algo see reenock Нат bour Trustees v. 
Glasgow and South Western Ry.®, in which the judgment of 
Lord Cowan in In re Stirling dd Dunfer mline Ry. бо, e 
is adopted. Also Birch v. Joy(9, in the judgment of Lord. St. 
Leonards at p. 590. e. 

Their Lordships will ‘humbly . eee His ‘Majesty, that the 


` appeals be allowed, and that in the first suit the decrees appeal- 


ed from be varied, and that a decree passed i in favour of the 
appellant for the sum of 5,682 rupees brought out i in the judg- 
ment of date the 15th October, 1914, with interest thereon at 
the rate of 6 per cent. per anhum from the 30th June, 1909, 
until payment; and that further. in the second suit the 
judgment and decree be recalled, and that ‘that suit stand 
dismissed ; the appellant to have his conta in both suits, here 


. and in the Courts below. 


Appeal allowed, 


Solicitors for appellant: 7. L. Wilson & Co. 
Solicitors for respondents: Oanteron, Kemm & Co., 





(1) (180) 12 Ves. Ја, 25, J (8) (1857)49 D. 598. 
(2) (1909) S. C. 1458. (4 (1851) 3 H. L C. 665, 580, 
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* | On appeal from the High Court of Judicuture at Bombay. ] 


` . Preseni : { А 
. Lorp SHAW or DUNFERMLINE, LORD PHILLIMORE, 
: Sin Јонк EDGE AND Mr. AMEER ALL 
1918 у . KAIKHUSHRU BEZONJI CAPADIA 
—— Un Я v. 
July £6 SHRINIBAI BEZONJI CAPADIA. 


Wijl— Construction — Life inturests—Reversionary trust—“If then living" —Vested 


estate, s ө . 


A Parsi by lus will devised a house to his wife for her lifo and direoted 
that after her decease, his executors should hold the house in trust for his 
son J for life, and in the event èf J’s defth in trust for J’s widow (as to 

, part if he so appointed), and for J’s issue, and in default of such issue and 
eubject to such appointment, in trust for the testator's son К ‘af then 
x living". 'J died unmarried in the life-time of the testator's widow, and 


„of K:— 


to the life interest of the testator's widow. 


'* his mother. . 


The material clauses of the will and the offect of the judg- ` 
ments in the High Court at Bombay appear from the judgment 


of their Lordships. 


Held that, upon the death of J’ the house vested absolutely in K subject 


THE suit was instituted in the High Court by the appellant 
and related to the will of the appellant’s father, Bezonji 
Nanabhoy Capadia, a deceased Parsi inhabitant of Bombay. 

The question for determination was whether upon the true 
construction of the will the appellant had an absolute interest 
in a house called Capadia House, and property which devolved 
with it, or merely an interest contingent upon his surviving 


А P. О. Lawrence К. C. and Kenworthy Brown, for the 
appellant.—Upon the true construction of the will the words 

“if then living” in clause 20 mean “if living at the death of 

EN Jehangir.” It is a well-established rule of construction that 
the words “if then living” following successive life interests 

refer tp the death of the person last named as having a life 
interst : Jarman ou Wills, 6th Edn., p. 1675. The rule as stated 

by Jarman is based upon Archer v. Jegon™ and other 
authorities and was expressly approved by Lindley L J. in 

In re Mims®. The decision in Archer v. Jegon covers thp 


present case. Upon the death of Jehangir, therefore, Capadia , 


House, and the property which was 0 devolve with it, vested 


o(1) (1887) 8 Віш, 446, • | (4) (1987) 57 L. Т, 898, = 
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in the appellant subject only to the life interest of the tegtator's - 


widow. This being æ question of a present vested right thé 


trial judge was wrong in declining to fronounce upon it: 
Curtis v. Sheffield ®. 7 . 


`- E. B. Raikes, for the respondents Nos. 9 and 10 (daughterg 


» 


of the testator).—Upon the true construction of the will there 
was no estate in Capadia House which could be tranamitted 
until the death of the testatoy’s widow: Indian Succession 
Act,(X of 1865) ss. 106, 107, illustratton (0). Everythiag 
which follqws clause 19 is governed by the words “I further 
direct that after the ‘decease of my said wife”. Archer v. 
Jegon is distinguishable, singe there was a direct gift to the 
widow and the trust was expressed to operate only after her 
death. Further, that decision applies only when the gift, in 
, question i ів expressed to be “after the death, of" a beneficiary, 
' not when words of contingency, such as “the event of,” are 
used. The draftsman used both expressions in the will and 
intended that they should be given different effects. A slight 


indication is sufficient fo prevent the rule froin applying : Zn re 


Dundalk & Enniskillen Railway Oo. 9). Reference was also made, | 


to Hoghton v. Whitgreave®; Wordsworth v. Wood ; Harvey 
v, Harvey; Gill v. Barret and Penny ү. Commissioner 
for Railways. 


The judgment of their Lordships was deliveted by 


Lorp PHiLLIMORE.— The suit to which this appeal relates 


' was brought in order to settle certain questions of construttion. 


arising on the will of a wealthy Parsi inhabitant of Bombay, 
Bezonji Nanabhoy Capadia, who died on April 3, 1906, leaving 
his wife, two sons, and several daughters surviving him. The 
willis dated April 10, 1905. 16 is long and elaborately 
drawn, and contains thirty-three paragraphs. 

The testator appoints executors and trustees. He makes 
certain specific gif(s. He directs his executors, “in the event 
of the death of his wife, which must mean''*on" the death of 
his wife (see Penny v. Commissioner for Railways), to 
, expend a certain sum of money in- ‘providing the expenses of 
her funeral and the cugtomary rites and ceremonies. He 
BT 91 Ch. D. 1, 3. (5) (1839) 3 Jur. 919. 

„ (2) [1898] LI. Е, 219. (6) (1860) 29 Beav, 372. 


* (8) (1819)1 Јао, & №, 146. 17) [1900] A. C. 628. 
(4) (1839) 4 My. & Cr 641, (8) [19001 A. C. 628, 631, 
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makes .sertain provisions for a daughter on the occasion of 
Her marriage, and he leaves annuities to bb paid to the wife, the 
daughters, and сөгіп other relatives during the wife's. life, 
and he directs that the residuary income should be. divided ` 
and paid during his wife’s life to his two sons, with certain 
Provisions in the event of either son's death for the latter's' 
widow and issue, Then come gifts which are of special 
importance:to the present purpose. He devises to his wife 
during the term of hey natural lite the house in'which he was 
living called Capadia House, .ande he directa his executors 
during the life-time of his, wife to let another house of his 
called Rutton Villa, the. rent of Rutton Villa being to count as 


part of the residuary incom’. _ 
Clauses 19, 20, 21.,.and 25 are those the construction of 
whfch is to be determined in this suit. ; 


' “19, I further direob that after the decease of my said wife Shereenbai or 
in case she shall predeoease me thgn forthwith after my death my executora 
shall:stand'seised and possessed of the Capadim House and the furniture therein 
and Rutton Villa and all my residuary property upon the several truste in that 
behalf hereinafter declared thgt isto say:— ® 

20. My trustees shall stand eeised of the Capadia House upon trust for my 
said воп Jehangir for life and in the event of his death upon trast for his widow 
and issue in such shares and proportions as the said Jehangir may by his will 
direct provided that it shall not be lawful, for the said Jehangir to appomt 
more than one-fourth part of the said premises to his widow and subjeob thereto 
and in default of any such appointment upon trust for the issue of the said 
Jehangir such issue te take per stirpes and not per capita and if more than one 
in the same class equally between them and in default of any such issue, and 
subject to any appointment for his widow as gforesaid upon trust for his brother 
the said Kaikhushru if then living and failing him upon trust for the right heirs 
of me"the said Beronji Nanabhoy Capadia as if I the said Bezonji Nanabhoy 
had died possessed thereof intestate in equal shares and proportions but the issue 
of any heir shall take per stirpes and nob per capita and if moro than one in the . 
same class equally between them and exoluding from such heirs and such 
division the widowers of my said daughters and the widows of my said sons,” 


Clause 21 has similar limitations with regard to Rutton 
Villa, the two brothers being put in inverse order. ` 

"25. Му trustees shall divide the rest residue and remainder of my property 
equally between my said sons Jehangir and Kaikhushru but the property or 
the proceeds thereof shall be held by my executors for the benefit of the said 
Jehangir and Kaikhushru respectively upon the trusts which are hereinbefore 
declared of and concerning Capadia House and Rutton Villa respectively 
аз fully and effectually as if the share of the said residue given to my son 
Jehangir were part and parcel of. Capadia Houge and the’ share of the said 
residue given to my son Kaikhushru were part and parcel of Rutton Villa”, T 

The son Jehangir is now dead, without leaving widow or 
issue; but the widow of the testator is still living. The 


other son, Kaikhuslu, now claims that he has fulfilled ihe 


‘eondition imposed i in ol. 20, inasmuch as at the death’ of hjs Р.С, 
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brother he was “then living”; but those interested in the 1918 
subsequent limitation: ав the right heirs*'of the te&tator in the "and 
language of cl. 21 contend that Kaikhushru will not fulfil the * чарар 
condition in cl. 21 unless he ‘Survives: his mother as well as Вивіхават 


"his brother. . Lord 


‘appellant, brought a suit op January 11, 1916, to have the 


In these circumstances, Kaikhushrü; who is the present РА том 


construction of the will determined jn’ respect of this gnd 
some other matters not*now to be considered, making the 
trustees and executors, his mother, ‘his sister, and certain other 
parties defendants, and having ‘filed his~ plaint took outa 
summons Tor the determination" of certain’ questions, inter 


. olia: “1. Whether in the events that- have happened the 


plaintiff is not absolutely. entitled to the próperty known as 
Capadia House subject to the life interest of thé first defendant 


. therein and who is now entitled*and for what interest therein 


to the said House, 2. Whether in the events that have 

happened the plaintiff is not entitled to the balance of the ° ^ 

rents of Rutton Villa and the income of the residuary estate 

of the said testator subject to the annuities directed to be paid 

by cls. 16, 17, and 18 of the said, will during the life- 

time of the first defendant. 3. Whether the plaintiff has ° 

nob а ‘vested interest in one-half of ‘the residuary estate 

of the said testator and is not entitled to possession thereof 

on the death of the first defendant and whether the other half . 

of the residuary estate is not subject to the same trusts qs are 

created in respect of Rutton Villa. 4. What are the rights and 

interests of the plaintiff in Rutton Villa and in the residuary 

estate of the said testator during the life- time of the first E 

defendant and on her death.” И 
Macleod J. being of opinion “that the proper time to 

construe. the will with regard to the trusts which are to come в 

into operation on the death” of the widow would arrive when the a 

widow dies, declihed to answer any of.the questions pro- 

pounded, but gave to the plaintiff and to the defendants Nos. .2 

to 8 and 9 and 10 (there is apparently an error in the print of 

the record describing these last as 10 and 11) their several costs 

gut of the estate as between attorney and client. 

* It appears to their Lordships that it was an error on the 

part of Macleod J. to considet the questions as premature and 

to refuse to answer them. ` If the construction for which the 

plaintiff contended was correct, he would have а vested re- 
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1918 ^ entitled to the decision of the Court. x 


uS From the order ef Macleod J. an appeal was taken tò the 
8 "nad appellate Division: of the High Coutt at Bombay, and this 


Sunrasat Court entered upon the question of construction ; but, taking 

Lorà  a*view unfavourable to the plaintiff, and holding that he had 
Philimors no vested interest, congurred in the decision of Macleod J. and 

dismissed the appeal, giving to the defendants 2 to 8 their 
costs out of the estate as between attorney ånd client, and 
ordering the plaintiff tò pay the costa of. defendants Nos. 9 and 
10 as between ‘party and party. It is from this judgment that 
the present appeal is, brought. i Т 
The Chief- Justice and Heaton .Ј.* who formed the Court, 
were of opinion that this case did not fall within the rule | 
“that where there is, a gift after prior interests to persons 
"then living the word ‘then’ refers most naturally to the last e 
antecedent"; but Within anogher class of cases, such as 
Harvey v. Harvey, and Gill v. *Barret®, in which it 
. e  washeld that, if the object of the tes&ator ів not to limit 
successive interests but fo provide for personal enjoyment by 
the legatees by substituting for persons dying before the period 
of enjoyment a class of persons then living, the word “then” 
. refers most naturally to the period of enjoyment. 

If the fect that the prior gift to the wife for her life is 
direct and the subsequent gifts indirect through the medium 
ої trustees be laid aside, the will falls directly within the rule 
of Archer v. Jegon®, In that caso the testator gave asum of 
stock” interest for his sister for life, after her decease for her 
husband for life, and after his decease for the children of his 
Š sister “who should then be living.” There were five children. 

»« Тһе husband died first, then one of the children, then the wife ; 
and it was held that the deceased child took a vested interest 


E in one-fifth of the fund, because the word "then" necessarily 
~ referred to the last antecedent, the husband's decease, and 
the child was living at that time. e > . 


In In re Milne the Court of Appeal followed and approved 
of Archer v. Jegon, holding that the word “then” in the -will 
under discussion referred to the last antecedent. ‘This wak a 
very strong decision, because this aonstruction created an, 
intestacy. , In the course of his judgment Lindley L. J. referr~ 
ed to the statement of the rule in Jarman on Wills, where the.. 
(1) (1839) 3 Jur. 949. (8) (1837) S Sim, 443. ` : 
42) (1860) 29 Boav, 372, ° (4 (1987) 57 L. Т, s28,  * : 
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result of.the cases, Archer v. Jogon, and others, is collected ma P. C. 
summed up with approval. Counsel for the respondents re- 1918 
lied upon the two cases quoted by the High Court, and also — 
upon Hoghton v. Whiigreave™ and Wordsworth v. Wood, 


‘Neither of these latter cases has any bearing upon the present Вил 
‘one. In Hoghton v. Whitgreave the point to ‘be decided was Lord 


who took under a bequest to survivors upon the death of the РА тоте 
one tenant for life. In Wordgworth v. Wood there might have 
been a question as to whether survivorship related to the depth 
of the testator or to the death of the tenant’for life. But the 
Lord Chancellor held that it was not-a case of substitution of 
a child's issue for the child, but of modification of the gift to 
the child, 4nd that the child had tb survive the tenant for life 
in order to take. 
In Harvey v. Harvey there was в ж of a life inter-- 
est to a daughter, and the capital was then to go to the 
daughter’s son; but incase he should die in the life-time of 
his mother the money “was to be divided among his children 
then living, who wereeto take vested, interests on attaining ° ^" 
twenty-one or, in the case of a female, marriage. It was held 
that the period when the class was to be ascertained was the 
death of the daughter. This was apparently on the ground 


» that the division "eould not take place till her death, No ° 


cases appear to have been cited, and the decision turned upon 


the particular language of the will. In Gill v. Barrett, 


Harvey v. Harvey and Archer v. Jegon ' were cited, and the 
Master of the Rolls expressly gave “his assent to Archer v. 
Jegon and to'the rule that “then” refers to the last ante- 
cedent. But in this case he held, as has been held in Harvey v, 
Harvey, that the time of division was the time to be looked о 
to, and that the’ word “then” referred to that time, Neither of ° 
these cases is like the present one. 

Counsel for the respondents submitted that, even supposing e 
that the rulein Archer v. Jegon “ would otherwise have applied, d 
the particular language of this will would take the dispositions 
out of the rule, because the gift to the wife of Capadia House 
for her life was direct, whereas, the subsequent limitations 
wefe to trustees for the benefit'of the subsequent beneficiar- 
108. ` : 2 @ 


nn a rt ee 

M) (1819) 1Jac. & W. 146. ' ~ (4) (1361) 29 Bear. 379, 
. (2) (1839) 4 My. & Cr. 641. e — (5) (1837) 8 Sim, 448, ° 

(3) (1839) 3 Jur, 949, — : . 


> P . 9 e . 
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PeG 1п their Lordships’ “opinion , this argument rather tends i in 
1918 the contrary direction. The limitatiows which begin with 
ТЕРЕ cl. 19 are all aftew the death of -the wife, and the interests 
п, which they give are necessarily in rétnainder after her death. 

, Sarwar If they or any.of them-were to be conditional on survivorship : 
„Шта, of her and not in remainder to her, this ought to have been: 
— expressed at the outset of the clause, and it would be awkward, 

to say the least, to express it in the middle of the limitations. 
The limitations to the ‘beneficiarted i in clauses 20 ‘and following 
шау be treated .ds being all brackgted under the trust, being 
limitations ensuing upon the death of the tenant for life. 
They may be conditiénal inter se. They are, however, not so 
expressed as to be conditional upon*survivorship, bat as sub- 
sequent to the life. ‘estate. ТЕ it had been intended to make the 
, Platatiff's estate in remainder -conditional upon surviving his 
mother instead of , its; „being, conditional upon surviving his . 
. brother, the words. would owe. had to,occur in a different 
collocation. If it had. been intended to make it conditional . 
* * upon survivorship of both, additional werds would have been 
necessary.  . 
Upon the "whole, their Lordships are of opinion that the 
point is settled. by authority, and that the construction of 
+ cl, 20for which the, plaintiff cbntends is the right one; and - 
ihe same construction. must, be applied to cl. 26, which 
directs that half*f the residue should be held upon “the trusts 
declared of and concerning Capadia House,” | 
A question was asket upon Rutton Villa and the other half 
of the residue; but it is not apparent why it was asked, as 
there is no difficulty or uncertainty upon these points in the 
e will It-will be sufficient to make a general declaration which 
e will give the answer to the material questions. ` 
In, the Court of first ‘instance costs were given to the 
. plaintiff and to defendants Nos. 2 to 8 and 9 and 10, as between 
* attorney and client, out of the estate, and this was correct. 
In the Court of Appeal costs were given to defendants 2 ёо 8, 
as between attorney “and olient, out of the estate ; this also was 
correct. The plaintiff was, however, ordered to pay the costs 
of the ninth and tenth-defendants. This order can no longer . 
stand. Their, Lordships: think that, this being a case of 
construction, and apparently one of some difficulty, and having, 
given rise to difference of judicial opinion, it would be proper . - 
that the party and party costs'of:the plaintiff and the ninth 
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and tenth defendants, who are the ‘respondents on this appeal, 
should come out of the estate. 

Their Lordships will , therefore humBly recommend His 
Majesty that the judgment of the High Court should be 
reversed, except in so far as it confirmed that part of the 
judgment of Macleod J. which dealt with the costs of the suit, 


` and except in so far as it awarded to. the defendants 2 to 8 


their costs out of the estate, as between attorney and client, 


апа that it be declared that in the events avhich have happenejl, 


the plaintiff i is absolutely eftitled to the property known as 
Capadia House and to the one-half of the testator’s residue 
bequeathed upon the trusts declared of and concerning Capadia 
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House, subjéct to the life interest of tho first defendant, -and ' 


that 16 be ordered that the plaintiff-appellant and the ninth 
and tenth defendants und respondents should have their costa, 
*as between party and party, in the High Court and of this 
appeal out of the testator’s estate? — ' . 


Decree reversed, 


Solicitors for койы: Т, L. Wilson & Co. 
Solicitors for respondents : Lattey & Hart. 
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APPELLATE CIVIL. 


Before Sir Basil Scott, Ki., Chief Justice, and Ме, Justice Macleod, 


‘MAY GERALDINE DUCKWORTH И 
V. 
GEORGE FRANCIS DUOKWORTH.* 


Army Act (St. 44 Ф445 Vic. с. 68), Seca, 145 and 190— Атту ( Amendmeni) Act 
No. £ (5 Ф 6 Geo. V, с. 68), Sec, 4—Soldier—First Class Warrant Officer of 
the Brisish Army—Decres for alimony and maintenance—Order by Command- 
er-in- Опер Jor payment of alimony and mainienance—Civi Court cannot 
attach salary in execution of decree—Civit Procedure’ Code (Act V of 1908), 
Secs, 4, 60 (£), Ordern X X I, rule 48— Repeal of з. 60 (2): (b) by the Repealing 
‘and Amending Act (X af 1014). е 

In a suit for dissolution of marriage the defendant, who was a First 
@lass Warrant Officer of the British Army, was ordered to pay permanent 
alimony to his wife (plaintiff) and maintenance to his children by her. 

e Later, the Court having fixed the amount of Rs. 65 as payable on each 
: account, the plaintiff applied to the Court for attachment of the defendant’s 


ve salary and allowance, under the Brovisions of Order XXI, rule 48, of the 





* First > Appeal No. 285 of 1917, Vernon, Digtrict Judge of Ahmed- 
from an* order passed by 6, V. nagar, in Darkhast No. 8 of 1917. 
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Сіті» Procedure Code, 1908. In the meanwhile, the Commander-in-Chief 
ordered, under s, 145 of the Army Aot (44 & 45 Vic, c. 58), on the footing 
that the defendant vas a soldier, that а sum of 18, 6d, per day should be 
deducted from the defendant’s salary in’ respect of the alimony and 
maintonanoe, The Court dismissed the plainttif’s application for execu- 

e tion of the decree under s, 136 of the Army Act,’ ‘he plaintiff having. 
appealed :— 

Held, sustaining the order, thats. 145 of the Army Acb prevailed over 
the provisions of the Civil Procedure Code i in spite of the repeal of clause 
,O. from sub-s, 2 of s. 6q by the Reptaling and Amending Act of 1914. 

Held, also, that the terms of в, 4 of the Pivil Procedure Code compelled 

‚ the Court to apply the special rule of procedure provided by e. 145, of the 
Army Actin preference to the general provisions of the ‘Code, 


PROCEEDINGS in executiom * . 

George Francis Duckworth (defendant) and May: Geraldine 
. Dutkworth (plaintiff) were husband and wife. There were 
three children born of the marriage. Tho defendant was a 
Second Glass Assistant Surgegn in the Indian Medical Service, 
drawingasalary of Rs.200 per mensem and Rs. 80 as allowance, 
' The plaintiff obtained, on the 19thJune 1916, a decree for 
dissolution of her marriage with the defendant, in the District 
Court at Ahmednagar, under the Indian Divorce Act. 

Within six months from the dato of the decree nist for the 
dissolution of his marriage with*the plaintiff, the defendant 
contracted a second marriage. The second Mrs. Duckworth 
was allowed Rs.*150 a month out of the defendant's pay, 

The plaintiff having applied, the District Court fixed, on 
the 19th March 1917, the атоо of Rs. 65 to be paid by 
the defendant as permanent alimony to the plaintiff every 
month ; and, on the same day, the Court passed a separate order 
directing the defendant to pay Rs. 65 per mensem for the 
maintenance of the three minor children. 

The plaintiff presented в Darkbast to the District Court 


at Ahmednagar, on the 20th March 1917, praying, inter alia:— 


‘Phat under rule 48 of Order ХХІ of the Civil Procedure Code the salary 
Вз. 200 and allowance Ев, 30 of the opponent whois an Assistant Surgeon in 
the Military Subordinate ‘Medical Service, Station Hospital, Ahmednagay, be 
attached under the said rule and that the Court be pleased to order ‘that the 
moiety of the said salary and allqyvance be withheld in each month from such 
salary and allowance as provided їп the said rule and under sub-clause 43) of 
clause (1) of в, 60 of the Civil Procedure Code, and further to direct notice o 
such order to be served upon the- Divisional г -Disbursing Officer, Sixth Poqna 
Division, Poona, and Col R. E. Moulaworth, Officer Commanding, Station 


. Hospital, Ahmednagar, with a request ta remit every month the said amount . 


of the monthly instalment to the Court as provided in the said rule 48, 


» Order ЖА; Civil Procedure Code,” ө 


. - " . 
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Whilst the abóve. Dàrkhast was ‘pending, the Commander- А. o. J, 


in-Chiéf ‘passed an order under s. 145 of tle Army Act (44 & 
45 Vic. e. 58), on the 26th June 1917, that the defendant 
‘should pay the smount'of 15. ‘6d. ‘per day | as таплевапов and 
-alimony. The order ran as follows :— "ove 

“I am directed to inform you that under the provisions of в. 145- (2) of the 
Army Aét as amended by the Army Amendment No. £ Act, 1916, His Excellency _ 
the Oommander-i -in;Chief orders that a гаш of one shilling and’ sim ‘pence per 
diem shall be , deducted from the pay of Assistany Surgeon. George Francis 
Duckworth, Indian Subordinate Medical Department, at present serving tinder 
your command. in Tespect of the alimony and maintenance awarded to Mrs, May 
"Geraldine Duckworth residing at 87 Ganjadhar Babs Lane, Calcutta and her 
children by orders of the District Judge, Ahmednagar, passed on the 17th, day 
of March 1917. The deduction will be mad$ with effect from the date of this 
order and will continue to be mado with effect from the date of this ‘order and 
will continue to be made and regularly remitted monthly -to' Mrs. Duckwerth 
во long.as: Assistant Surgeon Duckworth remains a‘ Warrant Oficer.” -. 


The.'District Judge dismissed the ' plaintiff's Darkhast on 
the 18th'July 1917 in view of s. *138 of the 4 Аф and 
Velohand v. Bourchier™. Йй 
| The plaintiff appealed tothe High. Сеть. : 
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Campbell; with :J..G. Rele; for the appellant —The lowor | 


Court dismissed our application for exeoution relying: upon 
в: :186 of the Army Ас, 44 & 45 Vie..c. 58; and the decision 
of this High Court in Velohand v. Bowrohier®.. Section 136 
ав amended in "1898 (‘see 58 Vio. е; 7). permits vt the deduction 
for the pay of an ‘officer or Soldier: 'of Her Majesty's Regular 
Forées as mày:be authorised by: any law passed by the Govern- 
or: General' of India: in Council.. We! submit that Civil 
Procedure ‘Code is such а law ‘and’ that under:s. 60.(A) (111) 
of the Code the salary of'a' “publio” officer-is attachable to the 
extent:of one''moiety.: Section' (2) defines ‘public officer’ and 
includes in! that term every Commissionéd or Gazetted Officer 


‘in the military forces of His Majesty while serving under the 


Government. The word’ ‘gazetted’: is now being introduced 
into the Code for the first time in 1908 (Act, V of 1908). The 
respondent i isa Second Class Assistant Surgeon in the Subordi- 
nate Indian.Medical Service-and hig appointment: is gazetted. 


» We" submit: therefore he: is a ‘public officer whose pay. is 


authorised by law to be attached.. The Act of 1908 in s. 60 
(8) (b) at one time provided that that ‘section was not to affect 


* ethe provisions of the Army Aet and the. Bombay High .Court 


(i) (1912) L L К. 37.Bom. 26 » (9) (1812) L L. R. 37 Bom. 26; 


* * M Eom, L Е, 77," “4 Bom, L. В, 777. 
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oonsidóred that such reference to the Army Act was a bar to 
the attachment of the salary of а military officer : Velohand v. 
Bowrohieor. 

{ MAOLEOD. J.—Have 1 not decided 8 case recently подав the 
Army. Act ?]: 


Yes, in 1914 (King King & Co. v. Major Davidson o 


in which Velchand’s case was followed). Now, however,s. 60 


(83) (b) has been expressly repegled ( see Act X of 1914, Second 


Schedule ). We subnfit that the effect is that the two Bombay 
cases are overruled and are no fonger goodelaw, There is, 
therefore, nothing to prevent the application of s. 60 to the 
саве of the respondent. 

[Scorr C. J.—Is not clause (b) repealed because tho Army 
Act is в recurring Act that goes out of force every year ?]. 

We submit not. The Army Act is always the Army Act 


though the date may alter year by year. The Allahabad X 


High Céurt has taken the same vigw ір H, F. B. D. Hay v. 
Ram Chandar, 


Jayakar, with P. B. Shingne, for RUN submit 
the respondent's pay cannot be attached. Не is treated ав а 
First Class Warrant Officer. ‘As a non-commissioned Warrant 
Officer he falls within the definition of “soldier” in s, 190 
(8) of the Army Act (44 & 45 Vie. c. 58). The Commander- 
in-Chief treating him.as a Warrant Officer equal in rank to & 
soldier made an order under s. 145 (2) of the Army Act as 
amended by the Army XAmendment) Act II of 1915 directing 
that one shilling and six pence per diem should be deducted 
from the pay of the. respondent, in respect of alimony and 
maintenance of the appellant. Under this section, the pay of 
a soldier cannot be attached in execution of a decree for 
maintenance against him and it provides a special procedure 
which, we submit, cannot be controlled.by the Civil Procedure 
Code: see s. 4 of the.Civil Procedure Code, 1908. 

We further submit that the removal of* sub-section éb) of 
8. 60 (2) from the Civil Procedure Code has not the effect 
contended for by the appeljant. This sub-section had become 
unnecessary since the introduction ofs.4in the Civil Proce.. 
dure Code of 1908. The Repealing aud Amending Act ( X of 
1914) did nothing beyond taking out the provisions which had 
become a dead law or were redundant or were unnecessary, 





MU ( 1914) I. L. R. 28 Bom. 067; ОЧ) (1017) L L. R, 39 АП. 308, 
, , ` Я . 


.:16 Bom. L. R, 533, 
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' Campbell, in reply.—Section 145 of the Army Аф might 
have prevailed over the provisions of the Civil Procedure 
Code owing to the express saving of the Army Act by в. 60 (2) 
(b) of the Code but the saving words having been rapealed by 
Act X of 1914, we can invoke the application of the Code. 

Section 4 of the Civil Procedure Code cannot save tite 
application of the Code. It provides that “in the absence of 
any specific provisions to the contrary” nothing in the Code 
shall affect any special or "Iócal law. , By the amendment of 
в, 136 of the Aymy Act specific provision has been made for the 
application of the Code for attaching salaries of military officers. 

Besides, we submit that “special or local law” in в. 4 cannot 
refer to arf Act of Parliament, but is intended to apply to Acts 
of the Governor-General-in-Council. The soldier here is 
“gazetted” ‘and is therefore a public officer whose pay is, 

attachable. , > 


Scorr С. J.—This is an appeal from the Distr ict? Judge of 
Ahmednagar who has dismissed an application under the Civil 
Procedure Code for execution ‘of ae order for alimony іп 
favour of the first wife and children of the respondent, Duck- 
worth. The respondent's marriage with the appellant was 
dissolved by the District Judge of Ahmednagar and the decree 
for dissolution was confirmed by the High Court, 

The respondent isa First Class Warrgnt Officer of the 
British Army and as such he falls within the definition’ of 
‘soldier’ in the Army Act, 44 & 45, Vic.,c. 58, в. 90. Section 145 
of that Act provides a special procedure when any order or 
decroe is made for payment by a man, who is a soldier, of the 
cost of the maintenance of his wife or.child. Under the 
provisions. of that section as amended by Army (Amendment) 
Act No. 2 of 1915, the Commander-in-Chief ordered that a 
particular sum should be deducted from the pay of the 
respondent for payment to the appellant. This sum is less 
than, the monthly sum &warded by the order of the District 
Court. For the appellant it is contended that although 8. 145 
of the Army Act might once have prevailed over the provisions of 
theCivil Procedure Code ówing to thio express saving of the Army 
Act by в. 60 (2) (b) of the Code of 1908 the saving words have 
aow been repealed by the Repealing and Amending Act, X of 1914, 
and therefore the appellant has aright to demand the application 
of the Code and get attachment of one moiety of the respond- 
ent’s pay and allowances In support of«this contention the, 
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АСО, J. "dpud of a Bench of the Allahabad High Court in H. F. B. D. 
108 Hay v. Ram Chandqr™ is referred to. Wa are unable, however, 
poor to hold that the removal of the sub-s. (b) of s. 60 (2) from the 
Civil Procedure Code has the effect cohtended for. It was 


Dodewonza rgmoved by a Repealing and Amending Act (X of 1914) on the, 


Scott О 0. J. ground that 16, as well as tho other Enactments referred to in 
77 Ње Second Schedule, were spent or had ceased to be in force 
otherwise than by express speoifio repeal or had by lapse of 
time or ‘otherwise bedome unnecessary. The preparation of 
these Acts is part of the routine’ work of ‘the Legislative 
Department in the expurgation of dead law from the Statute 
Book. They are not Amending Асёѕ. The sub-section may be 
taken to bedead law on the ground | that it had ‘expired’ by the 
re-enactment since 1908 of the Army Act, which thus became a 

‘later Enactment superseding and rendering unnecessary the 
Saving’ clause in the Civil Procedure Code: see Oraies on 
Statute Iw, Chapter V. Evén if thjs were not so, the terms 
of s. 4of the Civil Procedure Code and the maxim ‘generalia 
specialibus non derogan’ would compel'us to apply the special 
rule of procedure provided by s. 145 of the Army Act in 
preference to the general provisions of the Code. We affirm 
the decree and dismiss the appeal, No order as to costs. ` 


Млогкор J.—The respondent, an Assistant Surgeon in the 
Indian Medical Service, is a Gazetted Officer and therefore 
a publie officer, so that prima facie his pay and allowances 
would be liable to attachment to the extent of one half under 
в. 60 of the Civil Procedure Code. But he is also a First 
Class Warrant Officer and is therefore a ‘soldier’ as defined by 
° в. 90 of the Army Act. , Under s. 145 (2) of that Act an order 
* has been made by the Commander-in- Chief thata sum of 18, 
6d. per diem, the maximum allowed, should be deducted from 
.t the respondents pay in respect of the alimony and maintenanae 
awarded to the appellant for herself and her three children by 
the District Judge, Ahmednagar. І agree with the learned 
Chief Jastice that we must hold that in this case the Army. 
Act prevails over the Civil Procedure Code. The respondent 
has married: another woman before the period prescribed ‘by 
the Indian Divorce Act expired.’ Sheeis allowed Rs. '150 a 
month by the authorities out of the respondent’s pay, while 
the wife and children whom he has deserted get 1s. 6d. a day. 


E e, Appeal dismissed., 
(1) (1917) L Т. R. 39 АП. 308. 
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~ 
Before Mr. Justice Marien. 
KERING RUPCHAND & Co. 
y. x 


G. B. MUBRAY.* 


Atiachment of the pay of British Qficer in the Indian pe is vulid—Civil 
Procedure Code (Ac V of 1908), Becs. 2 (17), & (1) ü); Order XXI, ғ. 4$— 
^ Repealing and Amending Act4X of 1914). 

A British Ofticer in the Indian Army is а ‘public officer’ within the 
meaning of & 2 (17) of the Civil Procedure Code, 1908, and his pay ie 
liable to be attached under в. 60 (1) (#) sad Order ХХІ, т, 48, Civil Procedure 
Code, as amended by the Repealing and Amending Act (X of 1914). 

Н, Е. B. D. Нау v. Ram Chandar(1), followed. " 

Duckworth v. Duckworth(2), distinguished. 

Colonel Lecky v. Bank of Upper India, Limited(3), Velchand v. Bosrchierid) 
and King, King Ф Co. v. Major Davidson (5), treated as overruled by 
the repeal of s. 60 (2) (b) of the Civil Procedure Code, 1908. 

CHAMBER Summons 

The plaintiffs had advanced Rs. 4000 to the defendant 
repayable by twenty monthly instalments of Rs. 200 each. 
On the defendant failing to pay the first ten instalments, the 
plaintiffs filed a suit in the Court of Small Causes, Bombay, 
and obtained a decree for Rs. 2000 and costs. 

The defendant failed to pay the decretal “amount and, on 
8ist July 1914, в prohibitpry order was issued by the Court of 
Small Causes and a moiety of the defendant’s pay was attach- 
ed; but the defendant made no payment. 

The plaintiffs subsequently filed a suit in the High Court 
for the remaining ten instalments and obtained a decree, on 
the 9th of October 1917, for Rs, 2523 and costs. In execution 
of the said decree he got a moiety of the defendant's pay 
attached and the same was received by the Sheriff of Bombay. 
Other attachments were also levied against the moiety of the 
defehdant/s pay at the instance of other creditors. 

. The plaintiffs got their decree obtained in the Court of 
Small Causes transferred to the High Court to enable them 
to share pro rate distribution with other creditors, 





0.6. J. But No. 661 of 1917. 4) (1912) I. L. R. 37 Bom, 26; 
*(1) (1917) L L. R. 89 АШ 308. — 14 Boni. L. R. 777. 
-. (2) (1917)91 Bom. L. R. 137. е (0 (1914) L L. R. 88 Bom. 667; 


(3) (1911) I. L В, 83 АП, 520, 16 Bom, L. R. 233. 
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Tho Prothonotary issued a notice, under s. 73 of the Civil 
Procedure Code, calling upon persons who claimed to be 

. entitled to a share in the money received by the Sheriff from 
time to time. The notice was brought on «ог argument before 


the learned Chamber Judge but it was adjourned on the | 


application of the defendant’s attorneys. 

On the lst of October 1918, the defendant obtained a 
Chamber summons calling проц һе plaintiff to show cause 
why an order should net be passed to set aside the attachment 
of one moiety of the defendant’s fay and the sevoral orders 
under which the said attachment was made and to direct the 


Sheriff to pay to the defendant's attorneys all sums of money . 


realised by the said attachment and which might "be in his 
hangs at the date of the passing of the said order or which 
*might come to his hands before notice of the setting aside of 
the attachment was given to the military authorities, 


Kanga, for the plaintiffs. E 
Campbell, for the defendant. Я 


Marten J.—These suite raise an important question, viz., 
whether the pay of & British Officer in the Indian Army can 
be attached under the.Civil Procedure Code. 

The question arises in execution in three suits, € а 

' High Court suit No. 651 of 1917, а Small Causes Court suit 
No. 475/18039 of 1913, and a civil suit No. 413 of 1918 in the 
Poona Court. ‘The decrees in the two latter suits have been 
sent to this ‘Court for execution. The plaintiffs in the first 
two suits are the same. The defendant in each suit is a Major 
G: B. Murray. Не is, and at all material dates has been, an 
officer іш the Supply and Transport Corps of the Indian Army, 
апа’ at the present time he is Commandant of the 58rd Pack 
Tus Corps stationed ‘at Quetta. · 

‘In the first-mentioned suit the decree was made on the oth 
October 1917, and, on the 1st December 1917; the plaintiffs 
obtained an order under Order XXI, rule 48 from thé Acting 
Prothonotary, Mr. Malabari, attaching a moiety of Major 
Murray's pay. ' Under. that: attachment various sums have 
been received by the Sheriff, and in pursuance of orders made 

| by the Acting Prothonotary on the 15th February, 19th March 
and 24th June, 1918 the sums so received up to the 10th Jung 
1918 have been distributed by thé Sheriff amongst the attach- 
ing creditors. > е. 
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'So far as regards that suit, what we are concerned with are “0. d X, 
the further money& received by the Sheriff in July, August 1918 
and September, 1918, amounting, after *deducting poundage, е 
to approximately Rs, 1343. Mr. Campbell for Major Murray Roposaxp 
admits that he cannot claim .&' refund of the previous sums у жо. 

` which have already been distributed by the Sheriff under the . 
Court's orders. But he does claim all moneys still held by 
the Sheriff. 

` Then as regards the next suit, the Spall Causes Court spit, 
the decree was, made on ethe 218 January 1914 and the 
plaintiffs obtained, on the 31st July 1914, an order from that 
Court attaching half the Major's pay. Nothing appears to 
have been*obtained under that attachment and no reliance has 
‘been placed on that order for attachmént in the arguments 

. before me. Eventually the deéree was sent to this High. 
* Court and, on the 3rd August 1918, the plaintiffs obtained an 
order from:me under О. XXI, e. 22, enabling the decree to be 
‘executed notwithstanding the lapse of over a year. This 
order was made after an adjournment of some four weeks 
granted at Major Murray’ в request, but he eventually: did not 
appear nor did he then raise any objection to the proposed 
order or to any разь order. Оп the 16th August 1918, the 
Prothonotary; Mr. Kajiji made an order attaching half.of ° 
Major Murray's pay. The plaintiffs in that suit now claim to 
share in the proceeds of the attachment levied'in the first-men- 
tioned.High Court suit. Similarly,.as regards the execution of à 
the decree of the 9th June 1914 in the.Poona suit the plaintiffs 
in that: suit also claim an attachment in their application io 
. this Court of 28th June 1918. They further claim to share 
in the benefit of the existing attachment in the High Court s 
suit. An objection taken by the defendant under the Indian ° 
Limitation Act was: abandoned before me, . 

The formal applications now `Ђеѓоге me are two in number, s 
The first is a notice in the High Court suit, dated the 24th 
July. 1918, and issued at the’ instance of the ‘plaintiffs for the 

distribution under s. 78 of the Civil Procedure Code’ of the 
monies received by the Sheriff „оп the 9th July 1918. : The 
other application is & oross-summons ‘of the Ist October by 
Major Murray entitled JA all three suits and asking for an order 
{о set aside the attachment of a moiety of his pay -and the 
t. several orders under which*the attachment was: made, and 

asking also for the repayment to him of any moneys stili in, 
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0; 0, J. the hands of the Sheriff. Both ‘applications have been 
1918 . adjourned into Court. 
PARS · The question I have to determine depends primarily on the 
. Ruromawp true construction of ‘certain amended British and Indian 
Nas Statutes.. І propose therefore in the first instanco to consider 
— һө case ав it stands on these amended Statutes alone, viz., 
Marien J. those Statutes in force at the material dates in the present" 
case. For the moment I will puf aside the earlier legislation 
and also the decided gases. ‘hat being so Ї find that the ‘ 
position of Major Murray under those Acts is as follows: I 
find that Major Murray being an officer in His Majesty’s 
Indian Forces is an officer of His Majesty’s Regular Forces 
‘within the meaning of the Army Act, 1881. (See*s. 190 (8)). 
I further find that under в. 136 of that Act as amended by 
8. 4 of the Army (Annual) Act, 1895, his pay as an officer of 
His Majesty’s Regular Forces is to “be paid without any* 
deductian other than the d&duetions authorized by this or 
any other Act or by any-law passed by the Governor-General’ 
of India in Council" Jt iscommon gfound that the words, 
“paid without any deduction” taken by themselves would . 
prevent any attachment on the pay. But it is the latter words 
viz., “ог.ру any law passed by the Governor-General of India 
in Council” which are particularly important here. They are 
of importance because without them the Government of India 
could not, I think, legislate so as to affect the Army Act in 
. this particular. If one turns to the Government of India, Act, 
1915 (which is an Act consolidating a very large number of 
earlier Statutes), one finds in в. 38 that “the superintendence, 
direction and control of the civil and military Government of 
India is vested in the Governor-General in Council, who is 
required to pay due obedience to all such orders as he may 
„receive from the Secretary of State.” The legislative powers 
of the Governor-General in Legislative Council are dealt. with 
in 8.:65. Under sub-section 1 (d) of в. 65 power is given to make 
laws “for the government of ‘officers; soldiers and foHowers 
. in Hig Majesty’s Indian Forces wherever they are serving in 
so far as they are not subject to the Army Act," but under 
the proviso in sub-section 2 “the Governor-General in Legise 
lative Council has not, uhless expresly so. authorized by. Act 
of Parliament, power to make any law repealing or affecting 
any Act of Parliament passed after the year 1860 and extends · 
ing to British India (including the Army Act and any Act 
К amending the samé.)” 
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T assume, therefore, that under the Government of Indta Act, 
1915, it would be ultra vires of the Legislative Council to 
pass any Act of the Indian Legislature affecting the Army 
Act unless it is expressly authorized by Act of Parliament во 
todo. But as I have already pointed out, this express autho- 
rity is conferred by the amended s. 136. of the: Army Act. во 
far as regards deduction of pay. ae 

Has then any, law been passed by · the Governor-General of 
India in Council: authorizing a. deduetion of pay? The 
plaintiffs say that the-Civit Procedure.Code is such a law and 
they rely on the definition of “Publio. Officer” in s. 2 (17) and 
also on в. 60 (1) (4) of that Qode as authorizing the attachment 
of one moiety of Major Murray’s "pay. ' Taking s. 60 first, 
J think it clear on that section as it now stands, that one 
moiety of Major Murray’s pay is liable to be attached, if he 

* ія a “Public Officer" within the meaning of that section. · 

The question whether’ Major Murray is а "Public - Officer" 
depends, I think, on the definition clause, viz, в. 2 (17) (с). 
I do not overlook tife.-fact that the beginning of that 
definition clause contains the qualifying words “ unless 
there is anything repügnant in the subject or context ” 
but nobody has pointed оці anything to me in the subject 
or context of s. 60 which is repugnant to the definition of 
“Public Officer” in & 2 (17) (о). Now s. 2 (17) (c) ввув:— 

* ‘Public Officer’ means а person falling under any of the following de- 
scriptions, namely :—every cominigsioned or gagetted officer in the military or 


naval forces of His Majesty, including His Majesfy's Indian Marine. Bervice, 


while serving under the Government.” 

. Undoubtedly Major Murray is a commissioned officer in the 
military forces of His Majesty. The only point then that can 
be raised is ‘whether he,is serving under the Government” 
within the meaning of s52 (17) (c). As to that, I have already 
referred to s. 33 of the Government of India Act, 1915, which 
shows that the Governor-General in Council has the superin- 
tendence, . direction and control of the military Government of 
India. Further Major Murray is unquestionably paid by the 
Government of India, and I regard that as an important 

* point. - ` ° 

e I think it also materia? to refer to the information as to 

Major Murray’s Corps ( the Supply and Transport Corps) 
-eand as to the Indian Army én general which will be found in 
the Imperial Gazetteer of India, Vol. IV, at pages 360 and 361. 


. It is there stated at page 360 that віпёе March 1906 the* 
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0.0. J. g&ystem"of administration of the Army in India lias been recast. 


1918 ' 
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The supreme authority is still vested іп the Governor-General- 
in-Council, but the business connected with military 
affairs is now ,;conducted through two Departments—the 
Army Department and’ the Department of Military Supply—. 
which have taken the place of the former Military 
Department. The Army department, in charge of the Com- 
mander-in-Chief, deals with all affairs cqneerning the 
army except those specially allotted to the Department 
of Military Supply, and also disfoses of business connect- 
ed with cantonments and the volunteers, Tho Depart- 
ment: of. Military ‘Supply, whjch ів in charge of an 
Ordinary Member of Council, deals with matters connected 


- with important army: contracts, and the supply and registra- 


tion of transport animals and certain other matters particularly 
mentioned. Then at page 361 the Gazetteer states that up to 
1905 the Supply and Transport Corps, until recently known as 
the Commissariat Transport department, was entirely under the 
Military: Department; hut that the Milftary Supply Depart- 
ment is now responsible for the supply and storage in bulk of 
all provisions and stores, and for the registration and provision. 
of transport animals and attendants. It then proceeds as 
follows:—'"The executive control’of the corps, the adminis- 
tration of transport units when formed, and questions relating 
to the distribution of stores to troops have, however, been 
transferred to the Commander-in-Qhief.” [That геал oF 
course the Commander-in-Chief in India] “The officers of the 
corps are recruited from both the Indian and British 
armies...A mule corps is commanded by a British officer.” 
In my opinion the above extracts from the Gazetteer all 
tend to show that Major “Murray is “serving under the 
Government,” viz., in his case, the Government of India. 
Further, I' think one may get some light on the oxpression 
"gerving under the Government" from the Code itself. In the 
First Schedule, Order XXVIII, which deals with suits ny. or 


‘against inilitary men, Rule 1 (1) begins as follows: 


“Where any officer or soldier aotitglly serving the Government in а miliary 
capacity is'a party to a suit...” у 

Then at the end of Rule 1 the explaifation runs : x 

"In this Order the expression ‘commanding officer’ means the officer іп" 
actual command for the tiine being of any regiment, corps, detachment or depot • ` 
to which the officer oy soldier helongs.” 


. Ф .. | ° 
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‘I think, therefore, that the Code itself considers that ap · 0 GJ, 
officer commanding a regiment or а corps, ав Major Murray 1918 
does here, is serving under the Government. This negatives , ку 
any suggestion that ‘serving under the Government” in в. 2 n 
.(17) must be confined to civil employ urider Government. · 2.9 

I should perhaps add that formerly British Officers of the ~— 
Indian troops constituted a body known as the Indian Staff Marien J, 
Corps. . In 1902 the use „ор the term “Staff Corps” was 
abandoned; and these officers аге. now said to belong to the 
‘Indian Army «See: Ilberf's Government of India, 8rd Edition, 
page 157). 'As also appears from.:Ilbert.at.page 157, these 
officers are employed поё, опу :іп the Indian Army and in 
Military appointments.on the staff but also in a large number 
of civil posts, subject to the directions of Government. А 

Therefore, looking at what has been put before me, I ams 


* satisfied that a British officer serving in an Indien Regiment 


or Corps in India is "serving uflder the Government” within, 
the meaning of the Civil Procedure Code. .No.express autho- 
rity on the point was %ited to me, byt a similar conclusion 
was arrived at in Calcutta Trades Association v.. Ryland 
and Watson v. Lloyd? as regards officers in the Indian Staff 
Corps. - It follows therefore that in: my opinion on.the Sta- 
tutes, British and Indian, as they now stand, and apart from 
áuthoriby Major Murray’s pay would be--liable to attachment 
to the extent of & moiety. 

. So far І have dealt with the case apart. from the senior > 
lagislatión and apart.from authority. І will now consider 
whether there is anything in that earlier legislation or in .the, 
decided cases which would cause me to alter or modify the, 
opinion I should otherwise form. Mr. Campbell has argued * 
that I ought to construe the Code in the light of a proviso. to 
в. 60 which has since been repealed and of decisions based-.on 
that repealed proviso. The proviso in ce is s. 60 a and ` : 
runs :— 


“Nothing i in this section shall be deomed,,.(b) to affect tho provisions of, the 
Army Act or of any similar law for the time being in force." 


, Now that proviso was repealed, by the Repealing and Amend- 


е ing Act, X of 1914, М» Campbell, however, says that. that, 


proviso at any rate, whife it existed, prevented the pay of a 
British officer in the Indian Army being attached. He has. 


'* this to urge in support of that view, viz., that there is a deci- 


sion of this High Court to that effect in King, King & Co. v. 
а = 2 * СЛ 
(1) (1890) I. L, R. 24 Cal, 102. (23) (1901) I, Т, В. 25 Маа, 402, 
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0. OJ. ‘Major Davidson ® where Mr. Justice Macleod followed’ and 
1918 - extended the decisiong of the Allahabad High Court in Colonel 
meee Lecky: v. -Bank of Upper India, Limited and of this High 
Боронлнр Court in Velohand v. Bowrchier (9, «о the effect that 
Mie the salary of an officér in the British regular army could , 
- č =— поё be ‘attached. These two latter cases dealing with officers 
Marten 7. in the British Army were based solely on the proviso in s. 60 (2), 
and in the ‘first-mentioned сава át was-held that the same 
line of reasoning baséd on that proviso applied to British 
officérs in- the Indian Army. Mr. Campbell says, that the i 
proviso shows what was the real intention of the Indian Legis- 
lature, viz., not to affect the Army Act and in particular s. 136 
of that Act, and that the repeal having been effected "by а mere 
Statute Law Revision Act ought not to affect the construction 
‚ vf the Act. ə 

But there is of course another view of the proviso in s. 60 
(2) (b), viz., that it was inserted out of abundant caution to 
show that the Indian Legislature did not intend to override 
the Army-Act but only ію legislate in so far as it was authoris- 
ed so to do Бу ће Army Act. That it is true is not the view 
taken of ‘the proviso’ in the-above Allahabad and Bombay 
cases. The Indian Legislature has however thought fit by the 
Repealing and Amending Act, 1914 to repeal that particular: 
proviso. The preamble to the Act states that it (viz., the 
proyiso) as well as the other enactments referred to in the 

* Second Schedule “are gpent or hawe ceased to be in force 
otherwise than by express specific repeal, or have by lapse of 
time or -otherwise become unnecessary.” So we have this 
result, viz., that the Indian Legislaturé has declared that this 
particular proviso on which the Allahabad and Bombay’ High 
Courts based their decisions was in point of fact an unneces- 
sary proviso to the Code or else was spent or dead law. 

"Now I have not got to construe the Code as it existed at 
the date of the Allahabad and Bombay decisions, If I had, 
I should as a Judge of first instance follow those decisions 
without expressing any opinion of my own, and leave the 
parties to appeal if so ddvised. ' What I have to do is.to 
construe the Code as amended since {Йе date of those decisions 
Бу the repeal of the’ very proviso on which those decisionse 
were founded. There is also a recent dictum of my Lord the 
(1) (1914) L L. R. 38 Bom. 667 ; (8) (1912) I. І, & 37 Bom, 26; 

` 16 Bom. L. R. 993. e., 14 Pom. L В, 777, 
2 (1911) T. L.R. 33 АП, 599, А 
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Chief Justice which I will presently refer to and whith seeps 0. 


to me to throw doubt on the correctness gf those decisions as 
the law then stood. Under these circumstances I think it 
wrong to say that in construing the Code I am to treat the 
Code as if it still retained the repealed proviso. I think the 


' Legislature has said in the Repealing Act, and said reasonably 


dearly, that the repealed proviso was really unnecessary and 
that it was merely inserjed out of abundant caution to 
negative any "suggestion that the Indian Legislature was 
acting ulira vires., That proviso was unnecessary because 
whether the proviso was inserted or not if the Indian Legis- 
lature did ‘purport to interfere with the Army Act, except as 
expressly "authorised, its * purpofted interference would be 
ultra vires and void. 


Nor can I accept Mr.  Campbell's омей iat Ate 


I decided in favour of the plaintiffs, I shall be in effect 
deciding for the first time that the Legislature intended by a 
mere Statute Law Revision Act to make a vital change in the 
liability to attachment of an officer’s galary. Mr. Campbell's 

argument was thatthe Allahabad and Bombay decisions showed 
that under the Code, as it existed up to 1914, the salary of an 
officer could not be attached, and I ought not therefore to hold 
that it can now be attached merely because a few words are 
eliminated by a Statute Law Revision Act. But I do not 
think on the facts that Mr. Campbell’s argument is accurate. 

In the first place, the preyious decisions in Calcutta Trades 
Association v. RylandC in 1896 and “Watson v. Lloyd? in 
1901 were that the pay of an officer in the Indian Staff Corps 


. could be attached. Consequently during the fifteen years ог 


thereabouts from 1896 to 19711 (which was the date of the 
decision in Colonel Lecky v. Bank of Upper India, Limited) 
the Indian High Court decisions supported the legality of 
such an attachment. Secondly, as Ihave already pointed out, 
the amendment in s. 136 of the Army Act which authorised 
the Indian Legislature to effect deductions of pay was made by 
the Army (Annual) Act, 1895. Now that Act of 1895 also by s. 5, 
repealed s. 151 of the Army Act, 1881, and under that repealed 


section 151 (8) the pay of an officer in India as opposed to 


that of a “soldier” as défined by thé Act could be attached by 
‘a civil Court in execution of a money decree. Therefore if it 
is material to consider the* previous history of these Acts, 


(1) (1896) L І, R. 24 Cal. 102, (3) (01911. І. R. 33 АП, 529, 
(2) (1901) L L, R. 26 Mad, 402, 
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O. С. J. qne would say that as under в. 151 of the Army Aot, 1881, ап 
1918 officer's salary in India could be attached, there would be 
md . :nothing!surprising in finding that any such law would in 
RUPORAD effect be continued in 1895 or by the Code of 1908. Апа there 
е із this reason for the amendments made in 1895, viz., - that 
—— Ње British Parliament thought it more convenient that the 
Marten J. Indian Legislature should prescribe the precise modo of 
procedure in suits against officergin the Indian. Civil Courts 
rajher than that procedure should be fixed by sections such 
as в. 151 which would necessitate a° reference .to the British 
Parliament whenever-any amendment might be found desir- 
able. ‘Accordingly, in my opinion, neither the repealed 
legislation nor the authoritiés decided prior to thé Repealing 
Act of 1914 are such as to induce me to alter or modify the 
* opinion I should form on' the Acts as they now stand apart 

‘from such repealed legislation and authorities. 
It now remains io considef two authorities decided since 
‘the Repealing Act of 1914. The first is a decision of the 
i Allahabad High Coyt in H. F. 8. D. Hay v. Ram 
Chandar® where Mr. Justico Piggott and Mr. Justice Walsh 
held. that since the repeal of the proviso in s. 60 (2) (b) the 
‘pay of a British officer in the Indian Army can be attached, 
They, therefore, impliedly held that tho ratio decidemd4 in 
Colonel Lecky v. Bank of Upper India, Limited?) could no 
longer be upheld. This decision in H. F. B. D. Hay v. Ram 
- Chandar is therefore a direct authority in support of the 
plaintiffs, but it is fair to state that the Allahabad High Court 
did not have the advantage of hearing any argument from 

“counsel. 

° , The other case is а decision of this High Court on’ high 
Mr. Campbell placed great reliance and which, he contended, 
' bound mo. . It is a very recent decision of the Appellate Court 
i on the appellate side in Duckworth v. Duckworth® decided 
‘on 28th' August 1918 by My Lord the Chief Justice and 
Mr. Justice Macleqd. Of course if that oáse was reaMy · іп 
point, l' should unhesitatingly follow it without exprossing 
any opinion of my own, ‘But in point of fact that case when 
looked into seems to me to have only a slight bearing, if апу,* 
on the case I have бо “deal with.* In the first-place it wgs 
-the case of a “soldier? as defined in the Army Act as opposed 


(1) (1917) LL. R. 39 АП; 308, * (3) (1918) First Appeal No. 235 of ` 
(2) (1911) I. L, В. 38 АП, 529. 1917; since reported, (1918) 


e ` 21 Bom. L, К; 13f. 
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to an officer. In dhe second place, it was а case that arose 0. OF J. 
about the maintenance of that soldier’s wife and children an 1918 
there is an express clapse in the Army Aot, nàmely, s. 145, m 
which as amended by the Army (Amendment) No. 2 Act, 1915 UB 

‚(5 & 6 Geo. V, c. 58) lays down express provisions and confers 
express powers on the military authorities as regards making ^ — 
certain deductions from the pay of а ‘soldier to meet such Marien * 
cases of maintenance. In pqjnt of fact in that case the Com- 
mander-in-Chief had ordered certain deductions of a very 
limited charactor, viz, 1%. 6 d. per day the maximum allowed 
by s. 145,’ The case before the civil Court was one for 4 
divorce in which the Court was asked to execute its order for 
a much latger allowance by way òf alimony for the wife of 
the soldier, viz. Rs. 150 per month. If, therefore, the civil 
Courts had attached half the pay in execution of its order* for, 
alimony, there would have been & contest between two 
authorities, namely, the military authorities under,the Army 
Act deducting 1s. 6 d. per day only and the civil Courts 
deducting Rs. 75 per month under the Code, and the latter 9 œ 
would thereby have been overriding the express terms of в. 145 
of the Army Act. Мож, the decision of the appellate Court 
was that as there was &n express section of the Act, viz, 

‚в, 145, dealing with this matter, and fixing a certain maximum ° 
of 1/6 per day that that express section must govern and be 
preferred to the general provisions of tlfe Civil Procedure 
Code. If I may respectfully say во, І entirely follow that , 
decision., But we have no such special provision as в, 145 in 
the present case, and accordingly the decision and the real 
ground for that decision seem to me to be far removed from 
the present case.  . ; 

. It appears however that an argument was' put forward in ° 
that case that s. 145 of the Army Act could only prevail over 

the Civil Procedure Code by reason of the proviso ір в. 60 (2) · 
(b) to the Code and that as that proviso had been repealed the 
Соде would now prevail over в. 145. Mr, Justice Macleod did 

not, I ‘think, deal with this point but the Chief Justice did 
and in the course of his judgment he said as follows :— 

. “Тһе sub-section, viz., в. 60 (2) (b), may be taken to be dead 

law on the ground that it bad ‘expired’ by the re-enactment 

since 1908 of the Army Act, which thus became a later enact- 
ment superseding and rendering unnecessary the saving clause 

in the Civil Procedure Code." . 
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Now hat was not the ‘real ground of the Chief Justico's 
judgments; ‘because, as I have already said, he held, and 


Mr. Justice Macleod’ did во too, that the special rule of pro- . 


Rerouann Cedure provided by s. 145 of the Army Aot was to be applied 
in preference to the general provisions of the Code. But . 


v. 
MÜnnav 


Marten J. 


—— ~ 


whether the above observations of the Chief Justice on the 
repealed proviso form part of his substantial reasons or are 
merely dicta it seems to me that they are againgt M». Camp- 
bell’s client rather thay in his favour for they throw doubt on 
the above decisions in Colonel Lecky *. Bank of Upper India; 
Limited, Veichand v. Bourchier®, and King, King & Co: 
v. Major Davidson®, I say this because the view of the Chief 
Justice is, I think, that in 1909 this sub-s, 60 (2) (b) was dead 
law as the Army Act referred to in the Code of 1908 had 
expifed. If that was so, it would follow, I think, that the 


‘Allahabad and Bombay decisions in Colonel Lecky v. Bank of 


Upper India, Limited, Veloltind v. Boürchier and King, 
King and Со. у. Major Davidson, which were based on that 
very sub-section being subsisting law and’ not dead law would 
conflict ‘with the above observations of. the Chief Justice, 
With great respect to the Chief Justice I agree with the 
conclusion which he has arrived at in these observations, but 


I prefer to base that conclusion on a different reason. The. 


conclusion itself seems to me clear. The legislature has said 
that by 1914 this sub-s. 60 (2) (b) was unnecessary or dead law, 
Unnecessary or dead law it must therefore be, The only- question 
is, for what reason? I pref&r the reason that from the beginning 
the sub-section was unnecessary and was only inserted ex 
abundanti cautela. The difficulty I feel in adopting the 
other reason is that the words in the sub-section are not 
merely “nothing in this section shall be deemed to affect the 
provisions of the Army Act," but “nothing in this section 
shall be deemed to affect the provisions of the Army 


Act, or of any similar law for the time being in force,". 


Now .I take-it that there can hardly be а. more similar 
law to thé Army Act at the date of the 1908 Code than the 
Army Act.in ihe year 1909 and following years, because ag 
everybody knows the Army Acts are annual recurring Acts, 
Therefore I feel the force-of the argument that even if the 
Army Act specifically referred to in s. 60 (2) (6) expired when 
(1) (1911) I. L. В. 33 АП, 629, (3) (1914) I. L. В. 38 Bom, 66; 


(3) (1912) L І, R. 37 Bom. 26 ; 16 Bom, І, В, 933, 
А 14 Bom. І, В, 777e EUN ° 





P4 


VOL, XX. ] THE BOMBAY .LAW REPORTER. 


the next Army Act was:passed, that. would not invelve.an 
expiry of any law covered by the words “ог. of -any- similar 
law for. the time béing, in force" and fhat-each subsequent. 
Army Act was such o similar law.. : But I need not pursue that 
point any further. My conclusion ав to Duckworth v. Duckworth 
is that, if anything, 16 is, an authority against Major Murray 
rather than in his favour. The‘other authority: in. H. F. B. 
D. Hay v. Бату Chandar™ ig olearly against him. The result 
therefore of :authority is in my opinioni to support the view 
which I should arrive at afart from authority, viz., that Major 
Murray’s pay can be attached. | ' i Ту 

I have thus dealt with the present case at length because I 
think it useful that in ап important саве such as this a Judge. 


of first instance should check carefully the reasoning on which. 


his decision is based. ‘But a concise summary is sometimes 
nearly as useful. I may accordingly summarise my decision 
by.saying that in my judgment (1) Major Murray as & British 
officer in the Indian Army is а “Publio Officer” within ‘the 
meaning of в. 2 (17) of the Civil Prqcedure' Code and that 
as:such public officer he is liable to have half his pay or 
salary attached under в. 60 (1) (2) of that Code, inasmuch as 
that attachment is a deduction authorised by a: law. (viz., the 
Civil.Procedure Code) passed by the Government of India in 
Council within the meaning ofs. 197 of the Army Act, 1881, 
as amended by в. 4 of the Army (Annual) Act; 1895; (2).that 
the proviso in s. 60 (2) (Б) of the :Code: having been. repealed 
by the Repealing and Amending Act, X of 1914, must be-re- 
garded as unnecessary or dead law and that the decisions 
based on that proviso, viz., Colonel Lecky v. Bank of Upper 
India, Limited ?, Velchand v. Bourchier® and King, King 
& Co. v. Major’ Davidson must:be regarded:as obsolete; (3) 
that I arrive at a similar conclusion to that come to in the 
earlier cases of Calcutta Trades Association v. Ryland and 
Watson v: Lloy@® and ‘to the more recent case of Н. Р. B. D. 
Hay*v. Ram Chandar® and that I congider Duckworth vi 
Duckworth® (at present unreported) is clearly: distingtishable 
as.relating to the special case of a soldier governed Бу'а speciai 
section of'the Army: Act, viz., s. 145 ! 





а) 01017) L L. R. 39 All. 8037 ^ ` (5; (1806) L L. R. £4 Cal. 102. 
12) (1911) L L, R. 33 АП, 599. (8) (1901) L L. R. 25 Mad. 402, 
(3) (1912) L L. R. 37 Bom. 28; è (7) (19171 LOR. 89 Al. 308. 
14 Bom. L. R. 777. ‚ (8) Since reported, (1918) 21 Bom, 
(4) OQA L L R. 38 Bom. 667 ; L. В 137. i 
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; In tite result, therefore, I nm of opinion that the orders for 
attachment made first by Mr. Malabari, the Acting Pro- 
thonotary, and subsequently by Mr Kajiji, the Prothonotary, 


` Rurouawp Were correct. Accordingly I hold Һа the summons 


Mona, teken out by Major Murray must be dismissed and | 
рени ismissed with costs. Тһе other application, viz., the notice 
Marios J by the plaintiffs must be made absolute with costs against 


Major Murray and there will accordingly Бе a rateable 
distribution by the Sheriff of the moneys in^question amongst 
the decree-holders as provided by s. 43 of the Code. 

I wish to add by way of warning that the case I am dealing 
with here is the case of a British officer in the Indian Army. 
I am not dealing with th8 case of an officer in the British 
Army. This latter case can be dealt with when it arises and 1. 

say’ nothing ав to that. Still less am I dealing with the case 
of a soldier as opposed to an officer. : " 

I also..wish to add this alout the legislation on the point. 
I think it very unfortunate that the Legislature cannot вау 
quite cloarly whether jt intends officere’ salaries in India to 
be liable to attachment or not, whether they are in the British 
or the Indian Army. Oue or two lines would put the matter 
beyond any question or argument. I would also ‘suggest’ that 
where as was the case in 1914 the then existing decisions of 
the Allahabad and Bombay High Courts relied on a particular’ 
clause of an important Code like the Civil Procedure Code as 
protecting British and Indian officers from attachment of 
their salary, that that clause should not be repealed by a mére 
Statute Law Revision Act. Amongst other reasons a repeal, 
effected in this way may easily be overlooked by legal prac- 
titioners. This particular repeal was in fact unnotic- 
ed in the 1916 edition of a .leading text-book on the 
Civil. Procedure Code. A similar repeal in the: Criminal 
Procedure Code effécted by the same repealing Act of 1914 
escaped the vigilance of three leading text-book-writers as 
І had occasion to „point out in Emperor v. Somya Hirya™, 
There also, trouble was caused by the mode of repeal. А Code 
is so useful to work with that I deprecate any alterations being 
made which are avoidable or which are uot contained in an 
Act which by its mere title is sufficionft to put legal practition 
ers on their guard. jt 

Solicitors for plaintiffs: Nhantbatia & Co. 

Solicitors for defendant:  L4tle & Qo. 
[— 
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(1) (1918) 20 Bom. L, R, 699, 037.38. 
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Givi ГИР Code (Act ИП 1908}, , Beca. 98, "Md Leitora, Patent (Amended), 
olatise. 46—8Second. appeal, Лот the ‘mofussit—_Difference in opinion between 
Judges searing the appeal -Reference ‘to ‘third Judge under 3. "98, Civil 
‘Procedure Oode— Procedure Plait ‘put into possession ‘under ` trial Court's 

' deores— Toss of possession’ "under the' appellate decree--Possession restored ‘to 
- plaintiff under the High Court decies — Application for’ restitution by’ plaintif 
by way of compensation during the vu he lost рае жн falis 
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"defendants, The defendants having appealed tli lower 'appellate Court 
reversed the deoree and dismissed the suit. In execution -of the appellate 
+ 1 decree "the plaintiff was: deprived of the -joint possession of the water of 
| «a the'well. - On plaintiff's appeal tothe: High Court,” the, appellate ‘decree 
was’ reversed, and the decree of the °trial Court restored. Later, the 
plaintiff was again placed in joint possession. He next applied for, resta- 
{ tution by way ‘of compensation for the joss of joint enj joyment of the water 
| dor ‘the period during ‘whioh ho was deprived of ib in virtue of the appellate 
` decree, , The lower Courts dismissed the application on, the ground that е 
., it did nob fall under в, 144 of the Civil’, Procedure Code. ‘In the High * 
"Court, Beaman and Heaton JJ. having c differed on the question whether 
the: plaintiff's application. was competent undei &.144 of the Civil Pro- 
cedure Сойо, the ‘case was не to Bhah ‘J. Endet з. + 98, oF шь 
* Code :— | 
' Held, hy, Немо and Shah ` JJ., вела `7. айар, вак the 
plaintiffs application was clearly within һе} всорб of Ся. 144 ‘of the on 
. реш Code: ' е 


‚ APPLICATION undergs: 144 of ihe Civil Procedure Code. 


` 





= Second Appeal No, 22 of 1917, the order passed by, 1. H. Betigin, 

. from the decision of C. C. Dytt, ‘Firat Class ‘Subordinate Judge at 
Assistant Judge of Khandesh, in , Dholia, in ` Miscellaneous Application 
Appeal No. 395 of 19155, confirming ‚ No. 102 of 1914, , ; 
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Bhute (plaintif) brought а ваф оп the 10th January 1908 
against Lakadu and others (defendants) praying that his 
ownership over the western half of a well be declared, that he 
had a right to take water from it by its western side, and : 
that the defendants be permanently restrained from molesting . 
tHe plaintiff in the enjoyment of his right. The trial Court 
decreed the suit in plaintiff's favour and ordered the plaintiff 
to be put into joint possession of the well with the defendants. 
Under this decree, the plaintiif was put into joint possession of 
the well with the defendants on the @th September 1909. ; 

‘In the meanwhile, the defendants appealed against the 
decree, with the result that the lower appellate Court reversed 
the decree and dismissed th8 plaintiff's suit. In execution of 
the decree, the defendants recovered back sole possession of 
the Well on the 8th November 1911, 

The plaintiff appealed to the High Court, where ho waa 
again suepessíul In virtue dt, the High Court decree, the 
plaintiff was again put into joint possession of the well on the 
7th November 1913, А > 

The plaintiff next applied under s. 144 of the Civil Pro- 
cedure Code to recover Rs. 750 as restitution by way of 
compensation for having been deprived of joint possession for 
two years from the 8th November 1911 to the 7th November 
1913. 

The first Court held that the application could not be 
entertained. under в, 144 of the Ciyil Procedure Code, and 
dismissed it, on the following grounds :— 


Plaintiff was kept out of the joint enjoyment of the pleint-well during the 
period complained of but that jomt enjoyment has now been secured or restored 
to him admittedly. That was all the restitution plaintiff was entitled to claim in 
my opinion, under the dearee in Exh. 8. All that we oan predicate of defend. 
ant’s conduot during the period complained of is that he excluded plaintiff from 
using the joint well and that exclusion has now admittedly ceased under orders 
of the Court, I do not think that plaintiff is entitled to olaim any compensation 
by way of restitution under в, 144 for any loss ha msy have suffered owing to 
such exclusion merely and more especially во, when it 15 remembered bhat 
plaintiff does not even allega that defendant benefited himself to any extent by 
such exelusfon, I am fortified in the conciusion I have arrivel al by what we 
find in the case, Chaudhri Hoa Ram % Rana Paliya, (1910) Р. І, R. No. 44, К 


‚ On appeal, this order was confirmed by the lower appellate 
Court, on the following grownds:— ° 


Plaintiff never had any actual and Separate possession of anything tangible 
given him by the decree of the first Court «If he had been given anything 
tangible and proved that the defendants Subsequeüby enjoyed his preperty 
he would get nu compensation under s, 144 Bub thbre 18 no rason to Bunk 
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that the defendants enjoyed anything more 5 thik what they had a*right to 


enjoy all along. Ib cannot be said that the defendants took their own water 
as also plaintiffs water. Rince they presumably enjofred their own water only 
théy cannot be called upon to compensate to plaintiff simply because plaintiff 
was excluded from enjoying his share in the well water. The case quoted by 
the lower Court lays down the same proposition. “The case does nob come 
"under в, 144 of the Code,, It 15 really | aclaim to compensation or damages fór 
wrongful exclusion from possession.” Chaudhri Hoa Ram v. Rana Paliya, 
(1910) P. L Е. No. 44. 


The plaintiff appealed to tlteeHigh Court. 
The appeal was heard by Beaman and "Heaton JJ.; but their 


Lordships having differed in opinion delivered the following 
judgments on the 12th March 1918, 


BrAMAN J.—The plaintiff has applied for restitution by 
way of compensation in the following circumstances. eHe 


brought a suit to be given joint enjoyment of the water of а" 


well. The trial Court foundin his favour. The defendants 
appealed, but while the;appeal was pending the plaintiff’ took 
out execution of the decree, and was put in joint possession 
of the water of the well with the defendants. The Court of 
appeal reversed the decree of the Court below and dismissed 
the plaintiff’s suit. He appealed to the High Court, but the 
defendants in turn took out execution and the plaintiff was 
deprived of joint enjoyment of the water of the-well. Two 
years later the High Court confirmed the decree of the trial 
Court. The plaintiff asks for restitution by way of compen- 
sation for the loss of joint enjoyment of the water for those 
two years. 

It is not very easy to find any good reason in the language 
of the section for refusing his prayer as the Courts below have 
done. The most, I think, that can be said there is that the 
former section, of which s. 144 of the present Code is an 
enlargement, found a place in the chapter on first appeals 
which lerids some support to the principle which I would 
affirm. But I own that on that ground alone I pee not feel 
very confident. è 

It appears to me, however, ‘that such a prayer as this is 
opposed to the principle of restitution. As I understand that 
principle it is limited to cases in, which the status quo ante 
suit has been disturbed by a decree which is afterwards 
reversed, Тһе case before. us has to deal with two appellate 
° decrees. The original decree disturbed the status quo ante, and 
the dgcree of the first Court of appeal regtored it, There can 
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F’ B. , be no dbubt but that had the litigation ended here the defend- 
1918: ant would have begn entitled to restitution for the inter- 
due . vening period by way of compensation, had it been in all 
Jayatsing Tespects a proper ease. That is to say they would have been 
os entitled to's restoration of the status quo ante the trial Court's . 
Duansixe decree, under which the plaintiff had disturbed that state of 
Beaman J. affairs, and along with it compensation for any loss which. 
— had been caused them by the premature executjon of a wrong 
degree. In the end what was at that time a wrong-decree was 
Sliówh ‘to’ bo a right decree, afd had the- defendants not 
executed tha intermediate decree no case would have arigen 
for compensation by way of restitution, Remembering that 
at the commencement of the period for which tho plaintiff is 
asking for compensation the parties were relatively occupying 
-the same positions.as they had done before the litigation began, 
can it be gaid that the plaintiff is entitled to have what hes" 
asks ?, In my opinionit canrfot. For if he can, it could only 
^. heupon a principle, which being extended to all cases would give 
°° a plaintiff who had been,defeated in two Courts, but had finally 
succeeded in the High Court а right of this kind over all the 
intervening period. Nosuch right has ever yet been claimed, nor, 
if claimed, would, I am eure, have been entertained in any Court. 
Here, for example, had the decree of the trial Court been against . 
the. plaintiff, and that decree had, been confirmed by the Court 
of first appeal, the plaintiff would .nevér have obtained joint 
. enjoyment of the water of the well from the institution of the. 
suit to its final decision In his favour some years later by the 
High Court.. And most assuredly in that case he would have 
had nothing upon which to found a claim of this kind. І 
. “cannot see that the principle is really affected in any way by 
the fact that the plaintiff was successful in the trial Court, 
and lost no time in taking advantage of that Court’s decree.. 
.t If the principle upon which I would ‘decide this appeal be 
correct it has this great advantage, that it is simple, uniform, 
and yields this resulf that in no case can a plaintiff’ as for 
restitutivn or any of its concomitant modes, under в. 144, I 
. am, fortified, too, in my belief that this is the true principle 
by the fact that the pleader for the appellant cotild not refer ° 
us to a single case among the many wRich have come up for, 
judicial determination under s. 144 and the corresponding* 
section in the former Code, in whith a plaintiff had asked for °° 
this relief. І 
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‘In my view there can never be а true -ground for affording F. B. 
relief to a plaintiff on the principle of restitution, for the very 1913 
simple'reason that until he is in under а good decree, he must , ~~ 
be taken to have bean out all the time, else he had not been a х Вита 


plaintiff. And when I say в good decree I nean а decreg mor 


"which is finally good and beyond the reach of further correc- Dmaxsmo 


tion, There might be a difficult case where in facts such as Буй d 
those with which we are dealing, the defendants had asked ^ —— 
for and obtained restitution in the ferm of compensation 


‘under the intermediate deeree. It might then be a question 
. whether when the final decree reaffirmed the first decree, the 


plaintiff would not at least be entitled to be re-imbursed any- 
thing he bd been compelled to péy to the defendants under 
the head of restitution. 


That, however, would be a genuine, though I think a very . 


‘rare, case of restitution, and we may wait till it occurs before 


we express any definite оріпіоћ upon it. I would dismiss 
this appeal and confirm the order appealed against with all o 
costs upon the appellafit. ` i 


' Heaton J.—A litigant obtained a decree entitling him to 
the use jointly with another person of a well. I will call him the 
decree-holder and the other the judgment-debtor. The former ч 
applied to the trial Court to execute the decree and was 


` placed in joint possession of the well with the judgment-debtor, 
' Thereafter as the decree was reversed in first appeal, he was, 


_ on the application of the judgment-debtor, removed from joint 


possession on the 8th November 1911. In second appeal the 
decree-holder again succeeded and was restored to joint 


. possession on the 7th November 1913. He now claims com- o 


pensation for the period of two years from-8th November 1911 ° 
to 7th November 1918 for the loss he has been put to through 


being deprived of the use of the well-water. The claim is о. 


made under.s. 144 of the Civil Procedure Code. Its merits 
have not been investigated, for both the lower Courts have 


‚ decided that this application is not one that can be dealt with 


under s, 144. He has Bp polen and i in my opinion his appeal 


. must succeed. 


The lower Courts have held that as the judgment-debtor did 


> Sot gain anything material he cannot be called on to recom- 
. pense the deoree-holder for any loss. That, I think, involves 


an absolute misreading of s. 144. The loss incurred by the 


. decree*holder, if any, is due to the fact that the judgments” 
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debtor executed against him an erroneous decree, If he has 


suffered a loss and if he is entitled to compensation that 


compensation must be obtained from the judgment-debtor. 

For the purpose of the argument before us on the prelimi- 
nary point we must assume that the decree-holder has incurred 
à loss If so, I do not doubt that he is entitled to compen- 
sation or damages. He was ontitled to execute the decree, he 
did so. He was then ousted and it turns out that the 
judgment-debtor ousted him in'reliance on & right which is 
found not to exist. That being so, the decree-holder, in my 
opinion, is entitled to compensation or damages. . 

The question then arises whether he is to get the compensa- 
tion or damages under в. 144 or by Separate suit. Inemy opinion 
it must be under s. 144. That section lays down a law very 


. different from the old law of s. 583 of the old Code. To begin 


with by clause: (2) which did not form part of the old section 
it is engcted that no suit shall be instituted for the purpose 


of obtaining any restitution or othér relief which could be, 


obtained by application under sub-section(1). . 
This indicates, with unmistakable clearness, that the 


intention of the Јат із to bar separate suits and to compel. 


litigants to have these matters cleared up in ЖЕ 
proceedings. 


Secondly, old s. 583 by its terms applied only to “benefit by 


way of restitutión or'otherwise" under a decree made in first 
appeal. There is no such restriction in s. 144, во the benefit 
may arise under a decrbe in second appeal, as it does in this 
particular cage. 

Thirdly, the comprehensive , nature of the section is empha- 
sised by the words expressly empowering the Court to award 


interest, damages, compensation or mesne profits. 


I road s. 144 as a part of the scheme of the Code as to 
executing decrees under appeal. Execution of such decrees 
is not forbidden nor even discouraged as appears clearly from 
Rules 5 to 8 of Order XLI of the Code. But safeguards are pro- 


vided. *On the one hand the decree-holder may be-required to . 


give security if he executes the decree; on the other, the 
judgment-debtor may be required to give security in order to 
avoid having the decree executed. Bat this is not enough and 
8. 144, I think, supplies what is wanting and enables the 
Court to settle in execution all questions as to the loss one 
party ог the other is put to in executing nny decree sub- 
‘sequently varied or feversed, i 
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‘OWING to this difference in opinion their Lordships for- 
mulated a question on the point of law, on which they differed 
in opinion, for reference to a third Judge. 


BEAMAN AND HEATON JJ.— We will, therefore, under в. 98 
(of the Civil Procedure Code), propose to state the following 
point of law for the decision of one or more Judges :— 

Whether a plaintiff who has obtained a decree in his favour 
in the trial Court and gone ifte possession under it, and has 
been put out of possession under the decree of the first Court 
of Appeal neverBing the trial Court's' decree, (no claim for 
restitution having at this stage been preferred against him by 
the defendant) and who hassucceeged in the Court of second 
appeal which has restored the judgment of the trial Court, 
can claim any benefit under s. 144 in respect of the time,he 


. was dispossessed between the decree of the first and second i 


appeal Courts ? 


* 

THE case was again plated before their Lor dships with 8 
view to consider’ whether the opinion of the Senior Judge 
should prevail as provided for by cl. 36 of the Letters Patent, 
or whether the question formulated by their Lordships should 
be referred to a'third Judge under s. 98 of the Civil Procedure 
Code. 

Their Lordships again heard arguments on the question, 
and decided to refer the new question to a FuM Bench, on the 
21st June 1918. ' The following were the judgments. 


BEAMAN J.—We think that the point we are considering, 
being one of frequent recurrence and great importance, had 
better be settled once for all by a Full Bench. As far back as 
1879 the same point was decided by a Full Bench of this High 


Court. The decision there was that the procedure with which ` 


we are concerned was to be governed by the Civil Procedure 
Code and not by the Letters Patent. At that time the Civil 
Procedure Code contained no section corresponding with s. 4 
of the present Code, and on that ground #% might reasonably 
be contended that the decision of the Fall Bench has become 
, obsolete. On the other hand in the recent case of Surajmal v. 
Horniman ™, I find no reference whatever to the Full 
:Bench's dedision: in Appaji Bhivrav v. Shivlal Khubchand®, 
“and my learned brother who was a party to that judgment 
' cannot say that the case was cited. Again in the opening 
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part of the learned Chief Justice’s judgment I find him laying 


considerable stress on the fact that there was no long estab- 
lished practice in appeals from the Original .Side of the 
High Court supporting the view that they are governed by 
the Civil Procedure Code and not by the Letters Patent. 

here can be no doubt that rightly or wrongly there is a very 
long and well-established practice, dating from the decision 
of 1879 of the Full Bench and I, believe practically uniform 
and invariable up to she present day, by"which second appeals 
from the mofussilare in this respe&t governed by the Civil 
Procedure Code and not by the Letters Patent. While I am 
not throwing any doubt on the correctness of the decision in 
Swrajmal's case, and speaking for myself I can fihd no flaw 
in the reasoning, it is quite possible that on fuller argument 
other considerations might be adduced peculiar to second 
appeals from the mofussil which would dispose this Court to 
uphold the old and invariable*practige. If we were to decide 
in accordance with the earlier Full Bench decision today, it. 
scoms to me quite probgble that another Bench might prefer 
to follow the decision in Surajmal’s case and decide differently: 
to-morrow.  . | | 

.I, therefore, think that it is eminently desirable that these 
doubts should be finally laid to rest by a decision of the Full 
Bench and the question we refer to it is: | 

Whether in second appeals from the mofussil on the Appel- 
late Side of this High Court whgre the Judges differ the 
procedure is governed by s. 98 of the Civil Procedure Code or 
cl. 36 of the Letters Patent. 


Heaton J.—I should be very glad if we could arrive at a, 
definite decision now instead of referring the point to a Full 
Bench, but unfortunately it seems to me to be practically 
impossible for us to do this. The decision in Surajymal’s case,. 
to which I was а party, is expressly limited to ‘appeals from 
the Original Side of this Court. There is & certain amount 
of argument in favour of making a distinction between 
Original Side appeals and mofussil appeals. When we turn 
to the decision in Appaji Bhivrav v. Shivlal Khubchand®,, 
which is a decision of a Full Bench of this Court, we find that 
nearly forty years ago it was definitely laid down that in е 
case of mofussil appeals, where there is a difference of opinion, . 
the procedure to be followed should be that prescribed by the 


(1) *(1979) I. L. R. 3 Bom. 204, F. x, . 
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Civil Procedure Code and not that prescribed by the Letters | 
Patent. Itis undoubtedly difficult for us to override this decision . 


of the Full Bench even though it appears that in the new Code 
there is а provision which did not appear in the old Code and 
which may support a view contrary to that taken by the Full 


"Bench in 1879. Itis, I think, more correct, more consonant 


with the dignity of the Court, seeing that there is what 
appears to us to be good reason for doubting whether the 
decision of the Full Bench of 1879 is now in accordance with 
the law, that.we should refer the point to another Full 
Bench.  ' 


THE quegtion referred was heard by a Full Bench consisting 
of Scott C. J., and Heaton, Macleod, Shah and Hayward JJ., 
on the 80th July 1918. | " 


W. B. Pradhan, for the appellant.—I gubmit that s. 98 of 


. the Civil Procedure Code, 1908, €yoverns second appeals from 


mofussil and in cases ol difference on a point of law between 
two Judges in the High Court the matter will have to be 
referred to & third Judge. | 

I submit, first, the appellate jurisdiction of the High Court 
over mofussil Courts is the appellate jurisdiction .of the Sadar 
Diwani Adaulat which was subject to and governed by Acts 
of Indian Legislature, Secondly, although the Indian Legis- 
lature has generally no power to affect any Statute passed 
by the Parliament, there is a reservation in the High Courts 
Aot, 1861, ss. 9 and 13 empowering the Indian Legislature 
to pass any law or regulation for the exercise of the original 
and appellate jurisdiction vested in the High Court. Thirdly, 
under powers reserved under cl. 44 of the Letters Patent the 
Indian Legislature, by passing s. 98, Civil Procedure Code, 


1908, has superseded the provisions of cl. 36 of the Letters 


Patent. 

The provisions of cl. 36 only apply to those appeals which 
comé under el. 16 of the Letters Patent. ; Ab any rate they 
do not govern appeals from the “mofussil. Lastly, the 
provisions of в. 4, Civil Procedure Code, 1908, are not new and 
the special jurisdietion which they speak of is not the special 


jurisdiction which is corfferred by the Letters Patent. 
.* As to points (1) and (2): Jurisdiction of the High Court is 


the jurisdiction of the Sadar*Diwsni Adaulat: see Regulation 


„П of 1827, s. 5. Under this section the Sadar Diwani Adaulat 
_ used to exercise appellate jurisdiction over mofussil Courts; 
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.  Sectiorfs 9 and 10 of the Regulation showed the manner in 


which the appeals were heard. They also provided that the 
decision was to be settled by the majority and if there was 
equality of votes the senior Judge should have the casting 
vote. 

Next came the High Courts Act, 1861 (24 & 25 Vic. в, 104). 
By в. 8 of the Act, the old Sadar Diwani Adaulat was aboli- 
shed. .By ss. 9 and 18 the jurigdiction of the Sadar Diwani 
Adaulat was maintained and it was declared to be subject to 
Indian Legislature. Ву ss. 10 and 15 revisional powers 
exercised by the Sadar Diwani Adaulat were also ‘maintained 
and made subject to the provisions made by the Indian 
Legislature. 

‘As there is nothing in the Letters Baten of 1862 which 
directs otherwise, the powers of the Indian шн to 
control the proceedings are kept intact. 

The amended Letters Patdht of 1865 came next in order. 
It repeats s. 9 of the Indian High Courts Aot, 1861. It 
becomes quite clear that the jurisdiction which the Indian 
High Courts are exercising is the jurisdiction of the old Sadar 
Diwani Adaulat and is subject to the Indian Legislature. 
Under е]. 44 of the amended Letters Patent the powers of the 
Indian Legislature are preserved. . 

Under the Indian Councils Act (24 & 25 Vic. c. 67), s. 22, 
the powers of the Indian Government are limited and any 
enactment passed by them affecting the Statute law is ulira 
vires; but since there is reservation as to jurisdiction any 
enactment passed by Indian Legislature relating to it is 
perfectly valid: see Queen v. Meares™, 

In this last-mentioned case it was held that though origin- 
ally the Supreme Court alone had jurisdiction over European 
British subjects, the Indian Legislature could extend the 
Jurisdiction to mofussil Courts in spite of the Indian High 
Courts Act, 1861, and the Letters Patent. 

The same question arose in The Queen v. Burah™. *There 
the Indian Legislature took some territories out of the 


‘jurisdiction of the High' Courts and made them over to the . 


Commissioner. It was held that the Indian Legislaturé 
could do so ` М Е 


In Thornion v. Thornton a question arose whether the 
Indian Legislature could exten the matrimonial jurisdiction: ` 


(1) (1874) 14 Beng. L. R. 106, 110, (8) e (1886) І. Ta R. 10 Bom 499, 
(2) (1878) L. R. 6 I. A,'178, 188. 
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It was held that it could do во: see Achaya .v. Raina- 


velu ; In re Rajagopal ©; Queen- -Empress v. Dada 
Ana® ; 2 ve James Ouririe® and Banno Bibi v. Medhi 
Husain®, i 

It is in the exercise of these powers that are reserved that 
‘the Bombay Civil-Courts Act and the Civil Procedure Code 
are passed. 


Section 98 of the Ж Civil Procedure Code was first ' 


enacted as в. 332 in the Code of 1859. ‘Ghat section, however, 
made no proyision fore reference on difference of ерип 
between thb Judges. 

By Act XXIII of 1861, & 28, provision was ЕЯ for differ- 
ence of opi&ion and similar “proviston was made in the Code of 
1877, в. 575. 

[Scorr С. J.—Section 575 did not in terms apply to the 
High Court.] 

Section 682 made the provisioa of the Code applicable to the 
High Court save as otherwise provided. Sebtion 575 was thus 
made expressly applicable to the High Court. 

In the Codé of 1882 the same s. 575 was embodied. In the 
Code of 1908, s. 98 corresponds with в. 575 of the Code 1882 
with this difference that only the point of law on which the 
difference grises can be referred and not the whole case as 
under the old Codes of 1877 and 1882, 

I further submit that s. 98 appears in Part'VII of the Code 
and the said Part is made applicable to second appeals by 
reason of в. 108 of the Code of 1908. 
` On the third point, I submit that under cl. 44 of the 
Letters Patent, the provisions of the Letters Patent are declar- 
ed subject to the legislative powers of the Governor-General- 
in-Council and tn virtue of this power, the Indian Legislature 
by passing s. 98 of the Civil Procedure Code, 1908, have 
superseded the provisions of cl. 86 of the Letters Patent: see 
Appaji Bhivrav v. Shivlal Khubchand®; Sri Gridhariy 
Maharaj Tickait v. Purshotum Gossami, © and Husaine 
Begam v. The Oollector of Muzaffarnagar®, 
 [HavwARD J.—The Letters Patent are competent to govern 

eappeals from the eee side of the High Court as well as 


(1) (1885) I. L. R. 9 Mad, 253, © (5) (1889) I. L. R. 11 AIL 375. 
(3) (1885) I. L. R. 9 Mad. 447. (6) (1879) L L. R. 3 Bom, 204. 





. (3) (1889) L L. R. 15 Bom. 469, 473. e . (7) (1684) I. L. R. 10 Cal, 814., 


(4) (1896) I. L. В, 21 Bom. 405, 409, (8) (1889) I, L. R, 11 АП, 176. 
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from mofussil Courts. The Civil Procedure Code governs 
appeals only from mofussil Courts. ] 

-The language of cl. 86 of the Letters Patent сав that it 
governs appeals falling under the Letteys Patent under cl. 15 
only. І would construe the words “any function which is 


hereby directed to be performed” in с]. 36 as applying only ‘to 


the appellate jurisdiction created by the Letters Patent under 
cl. 15 to hear appeals from one Judge of the same Court. by 
two or-more Judges of the ваше Court, while the scheme of 
the Indian: Legislature is to provideeappeals from an inferior 
Court to a superior Court: see Sabhapathi Chetti v. Narayana- 
sami Cheiti™ ; Lachman Singh v, Ram Lagan pingen and 
Roop Laul v. Taimi Dos, * 

Lastly, the special jurisdiction spoken of in s, 4. of the -Civil 


. Prôcedure Code, 1908, is not jurisdiction under the Lettera 


Patent, but certain special jurisdictions under local law such as 
jurisdictjon vested in certain Wahgeerdars, Saranjamdars, ete. 
This section: first appeared as s. 884 1n the Code of 1859 and 
in the Codes of 1877 and 1882 as s. 4,¢he terms of which are 
identical with those of з, 384 of the Code of 1859. The present 
в. 4 is only an attempt to express briefly the same Jaw. 

In Surajmal v. Horniman™ reference to 8. 4 was unneces- 
sary,’ though the final decision is correct. : It wes an appeal 
from the decision of a single Judge on the original side, which 
was governed by cl. 36 of the Letters Patent 


8, Y. Abhyankar, for,respondents Nos. 1 to 8.—I submit 
that under the provisions of s. 28 of Act XXIII of 1861 
when there is а differonce of opinion on a point of law the 
Judges shall state the point on which they differ, and the case 
shall be re-argued upon that question before one or more of 
the other Judges, and shall be determined according to the 
opinion of the majority of the Judges of the Sadar Court by 
whom the appeal is heard; but this provision was not appli- 
cable to the Courts established by Royal Charter. Contem- 
poraneously with the said Act, the Indian High Couris Act 
(24 & 25 Vic. c. 104) was passed, which created the High 
Courts. Section 9 of that ‘Act confers on the High Court both, 
appellate as well as original jurisdiction and s. 13 gives power 
for the exercise of the jurisdiction. Clause 15 of the Lottets 


Patent provides for appeals and cl. 36 makes provision that . 





(1) (1901) L L. В, 25 Mad, 555, (3) (1905) I. L. В. 29 Mad. 1. 
e (2) (1903) I. І, R. 26 АП, 10. (4) 41017) 20 Bom, І, R, 185, 216, 
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the opinion of the senior Judge shall prevail in cases where the | 


Judges are equally divided in opinion. In none of these sections 
was any distinction made between appellate and original juris- 


‘diction. That it was go is corroborated by a comparison of cl. 37 
‘of the Letters Patent of 1862 with the same clause as amended 


‘in 1865. ‘Clause 23 of Sir Charles Wood’s Despatch givés 


reasons for this amendment. Therefore, I submit that up to 
1877 when the Civil Procedure Code applicable to all Courts 
was passed the rule was ай provided far in cl. 36 for both 


‘sides, ‘Chis is corroborated by practice: see The Collector of 


Ahmedabdd v. Samaldas Bechardas™ which was & case from 


.the mofussil and in which ihe opinion of the senior Judge 


prevailed.* . 

After 1877 and upto 1879 the practice was to allow the senior 
Judge's opinion to prevail. This practice was for the first, 
time upset by а Full Bench in 1879 in Appaji Bhivrav v. 
Shivlal Khubchand™,; where itewas held that the provisions 
of the Letters Patent in that respect had been superseded by 
в..575 of the Code of 4877. Assuming that the decision of 
the Full.Bench was correct at the time it was given, yet after 
the enactment of the Code of 1908 it is no longer good law 
because s. 4 of the Code does not limit or affect any procedure 
prescribed under any special or local law or any special 
jurisdiction. I,.therefore, submit that the pfovisions of the 
Letters Patent would be saved by the lattere section and the 
opinion of the senior Judge would prevail in spite of the 


decision in the Full Bahch case: see Swrajmal v. Horni- 


man®, 

I, however, submit that the decision in the Full Bench case 
is not correct because the points whether (1) 8.575 of the 
Civil Procedure Code superseded the Letters Patent,.and (2) 


г whether the Indian Legislature could supersede the Indian 
-High Courts Act, 1861, were neither argued nor considered 


in that case. 

. The assumption that there was a supersession of cl. 86 
of the Letters Patent by s. 575 is not tenable: see s. 22 of the 
Indian Councils Act (24 & 25 Үіо. е. 67). Thus there being 
no express supersession, there can be no implied, supersession, 


‘since the two Acts, тіле the Civil. Procedure Code and the 


Letters Patent; are not inconsistent; the general rule being 
that в statute is repealed hy implication by the enactment 





(1) (1872) 9 B. Н. О. R. 05, 219, (8) (1917) 20 Bom, L, В. 186, 216, 
(2) (1859) L L. В. 3 Bom. 204° . е 
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of other Statute if the. ` provisions of the two are. wholly 
incompatible : Halsbury’s Laws of England, Vol . XXVII, 
s. 392, p. 197; and Kutner v. Phillips??. 

The case- Haw also supports the view that there was no 
supersession of the Letters Patent by the- Civil Procedure 


Code: Hurrish Chunder Chowdhry v. Kali Sundari Debia(9; 


Sabhapdihi Ohetti v.. Narayunasami Chetii; Chappan-v. 
Moidin Kutti® and: Toolsee, Money Dassee v. Sudewi 
Dassee™, . 

[HAYWARD EIN ER 117 and 122, 126,128 of the Civil 
Procedure Code tend to show that corresponding’ provisions 
of the Letters Patent were meant to be superseded’ by -the 
enactment of the Civil Procédure Code.] ° 

These sections deal with the powérs of the High Court in 
gefleral without making any distinction between the original 
and the appellate jurisdiction and it has been held in several 
cases that the enactment of 8.0588 of the Code of 1882 which 
corresponds to в. 104 and Order XLTII, rule 1 of the Code of 
1908, had not the offect, of taking away the right of appeal 
given by the Letters Patent, Therefore the aforementioned 
sections do not have the effect of superseding the Letters 
Patent. 

Section 129 which seems to «брза à distiotion between 
original and appellate jurisdictions does not.really have that 
effect because if *we read ss. 122, 128 and: 129 with cl. .37 
of the Amended Letters Patent together, 16 can be seen that 
вв. 122 and 128 refer to such matters arising whether under 
the original or the appellate jurisdietion for which Civil 
Procedure Code ordinarily provides and в, 129 refers to, the 
jurisdiction ‘of the High Court, viz., probate, BARRE 
matrimonial and admiralty jurisdictions, 

[HAYWARD J.—Clause 44 of the Amended Letters - Patent i in 
terms says that the Indian Legislature shall have power to 
make any alterations in the Letters Patent.] 

That power to make alterations must be limited. dp the 
reservations in ss. 9, 11 and 18 of the Indian. nes Courts Aot, 
1861. | | i 


Pradhan, in reply.—The essence of a Code is to be — 


in itself. The Civil Procedure Code fs a Code and unless and 


(1) : [1891] 2 Q. B. 267, 272. .(4) (1898) L І, R..92 Mad, 68, Im i 
(2) (1882) L. В, 10 J, A. 4 (5) (1890) 1, Li В, 20 Oal, з 861. 
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until we find that there is no provision in the Code governing F- В, 
second appeals we should not have.recourse to the’ Letters 198 
` Patent. Sections 98, 108-117 and 128 make a complete pro- ~~ 
vision for hearing of gppeals by the High Court. Moreover, БИШ, 
cl. 44 of the Letters Patent reserves to the Indian Legislature aS 
power to.modify the provisions of the Letters Patent. DHANBIXG 
The саве of The Collector of Ahmedabad v. атаи a 
Bechardas™ does not assist the respondent. 
The scheme of the new Civil ProceduresCode in Part XI js 
to make a distinction between the original and the appellate 
jurisdietion'of the High Court and -so far as ‘thé latter ів' 
concerned, s. 98 of the Civil Procedure Code will govern the 
procedure i6 be followed. on diffétence arising between the 
Judges on a point of law. Since the Full: Bench decision in 
1879, the practice on ‘the appellate side of this Court Has . 
• uniformly been to refer the case to'a third Judge whenever 
there'is a difference in opinion boton the two ] udges.hearing 


an-appeal from mofussil. 


А е . Ои. adv. vault. | 

. Scorr C. J.— The question referred for consideration by the 
Full Bench is whether in Second Appeals from the mofussil 
on the Appellate Side of this High Court where the Judges ° 
differ the procedure is governed by я. 98 of the Civil Procedure 
Code or clause 36 of the Letters Patent. There can, I think, 
be: no doubt that the procedure must be taken to be governed 
by s. 98 of the Civil ‘Procedure Code, for the question has, 
as the referring judgment.states, been decided by a Full Bench 
of'this Court in 1879, and the .practice dated from that 
decision has been practically uniform and invariable. The 
decision has also-been approved by Full Benches in Calcutta, ° 
gae: Sri Gridhariji Maharaj Tickatt v. Purushotum Gossami™ , 
and in Allahabad. in Husaini Begam v. The Collecior of to 
Muzaffarnagar, The Full Bench in Appaji Bhivrav v. 
Shivlal Khubohand® considered that the provisions of the 
Letters Patent had been superseded by s. 575 of Aot Х of 1877 
во far.as regards cases to which s. §75 was applicable. The 
éerms of. the reference would be satistied by ап answer in 
this sense. . 

"The question, however, has been RN whether the decision 
. pf 1879 in Аррајі Bhivrav v.. Shivlal Khubchand should be 


(1) (1872) 9 B. Н. C. R. 205, 312. (3) (1889) I. L. R. 11 АП, 176, F, в. 
(D (18881. ш R. 10 Cal 814 в. (4) (1878) L L. R. 3 Bom. 904, в. в, ° 
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Side ofthe Court whére. the „Appellate Judges differ, or- 
whether: the recent decision in the case of Surajmal v. Horni- ‹ 


‚ man. should stand.. In my opinion PURI. case WBB' 


rightly decided. 
"The genesis of-cl. 36 can be ree dam. ithe: Жыры: 


which accompanied the Original Letters Patent of 1869, When 


the High Court was constituted „5у the Original Letters Patent . 
there was no provision to méet the case of Judges- being 
equally divided in opinion upon appeal. ..Clause 14 gave. 
a right of appeal to the High Court in all cases‘of.original- 


civil jurisdiction from the judgment of one or more judges of. 


the High Court of of any* Division Court, pursuant to.g, 13 
of the High Courts Act, provided that no such appeal should lie 


.to the High Court from any decision made by a majority of: 


the full number of Judges of the High Court but that the 
right of gppeal.in such caseseshould be to Her Majesty in 
Council. Appeals from Courts in thé Provinces were governed . 
by cl. 15, which provided that the High Court should exercise 
appellate jurisdiction. in such cases as were subject to appeal 
to Sadar Diwani Adaulat and which should become subject 
to appeal to the High.Court by virtue of such laws or regula- 


tions relating to Civil Procedure as should thereafter be. made. 


by the,:Governor-General-in-Council. The Secretary of State 


for India, Sir Charles Wood, in his covering despatch of the. 


14th of. May 1862, paragraph 23, said: “It will appear, 


from a subsequent clause in the Letters Patent, that the. 


азада to cases. of: -appeal from judgments on the; Original: | 


proceedings in the High Court in. civil cases аге {о be, 


regulated. by the Code of Civil Procedure enacted by, the. 


Legislature of India, of which Act XXIII of 1861 forms a. 


part. By в. 28 of the last-mentioned Indian Act, provision, 


has been made for a difference of opinion on the hearing, of an 
appeal .А difficulty, however, may occur when two Judges, 
constituting a Division , Court for the trial of ‘cases .in, tha 
exercise of original jurisdiction, differ as to the judgment.to 


be giver. . For such’. case, the Code of Civil Procedure, which. . 
is-adapted. to Courts of first instance, presided over by single. : 


Judges only, contains no provision. To call in a third Judge, 
and to retry the case, with-a view to & judgment from which 
there may Бе an appeal to the High Court under clause 14° 
would be productive of unnecessary delay.and expense. to. the. 


parties; . and І am of opinion that the Court, should make , 





- > == ~R R 
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provision for. such a contingency, by a.rule made under tite 13th | 


section of the Act.of Parliament, providing either that the judg- 
ment shall be in accordance with the. opinión of the senior of 
the Judges constituting the Division Court, or that. the final 


judgment shall be entered pro form4, according to such opinion, . 


such judgment being а judgment for the purpose of. an appeal 


against the same, but not for any other purpose.” The sub-. 
sequent clause in the Letters Patent referred to by him was. 


clause 37. Не observes- in "the Despatch, paragraph 36: 
“Clause 37 is-a very imporéant one, and, there is little doubt, 


wil prove'a very, salutary provision. 16 has, therefore, been. . 


inserted, although the change introduced is somewhat. greater 
and more *substantial than is generally aimed at. in this 
‘Charter. It extends to the High: Court the Code of Civil 
Procedure enacted by the Legislature of India for the Courts 


• not established by Royal Charter, and thus accomplishes the. 


object so long contemplated of substituting one simple Code 
of Procedure for the various systems (corresponding to its 


Common Law, Equity, and Admiralty jurisdiction) which have. 


been in operation in the Supreme Court since the date of its 
establishment,” e! 
The suggestion of the Secretary of State dint & duis sion 


be made under s. 18 of the Act'of Parliament, that.is the High. 


Courts. Act, 24 & 25 Vic. c. 104, was not given effect. to. 
But in the.amended Letters Patent an express provision. was 


made for the case of Judges differing in opinion by cl. 36- 


which-runs ав follows :—''Ànd we do-hereby.declare that any 


function which is hereby directed to be performed by. the said: 


High Court of Judicature at Bombay in the exercise of its origin- 
al or appellate jurisdiction, may be performed by any Judge, 
or any Division Court thereof, appointed or constituted for such 
purpose, under the provisions of the 13th Section of the afore- 


said Act of the Twenty-fourth and Twenty-fifth years of Our: 


reign ; and’ if such Division Court is composed of two or more 
Judges, and the Judges are divided in opinion as to the 


decision to “be given on any point, such point shall be decided . 


according to the opinion of the majarity of the Judges, if there 
eshall be. a8 majority, but if the Judges-should be equally 
divided then the opinion*of the' senior Judge shall prevail." 
Giause 15 of the amended Letters Patent also referred: to 


· the case of difference of opinion among the Judges of the High: 


Court in'relation to appeal' to the Privy Council. providing 
that an'appéal “shall alsa lie to the said High Court from tha’ 
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| judgment, not being a sentence or ordor as aforesaid, of two or 


more Judges of the said High Court, or of such Division Court, 
wherever such J udges. are equally divided in opinion, and do. 
not.àmount in number to.a majority of the whole of the Judges 
of the.said High Court for the time being ; but that. the right 


of-appeal from other judgments of Judges of the High Court,’ 


or of. such Division Court, shall be to Us, Our heirs or 
` Successors, in Our.or Their EU Council, -as hereinafter: 


provided.” p ps 
Clause 36 of the к Letters Patent. is. oxprossod: to 
apply to cages arising in the performance of any function 
directed by the Letters Patent to be performed by the High 
Court in the exercise of ils ®©гісіпа! or appellate furisdietion 


and it may-be contended that if the latter part of cl. 36 has been - 
. superseded by s. 575-of the Code of 1877 as decided ‘in Appaji 


Bhivrav v. Shivlal Khubchand this clause of- the Letters 
Patent must be taken to be*no longer in force. There are, 
however, as it seems to me, cogent reasons for holding that 


clause 36 is in force without modification in во far'as it relates ' 


to . proceedings on the original sidé of the High Court aad 
appeals from Judges of the High Court. 

In the first place, s. 129 of the present Civil Procedure 
Code, corresponding.with the third clause of в, 652 of the Code 
of.1882, provides that "notwithstanding anything contained 
in this Code, any High Court. established under the Indian 
High Courts. Act, 1861, may. make such rules not incón- 
sistent with the Letters Patent establishing it to: regulate its 
own procedure in the exercise of its original civil jurisdiction 
as if shall think fit, and nothing herein contained shall affect 
the validity of any such rules in. force at the commencement 
of this Code." The effect of this provision was to bring the 
Code into harmony with the Letters Patent and to enable 
the High Courts to regulate the exercise of their Original 
Civil Jurisdiction accordingly. .Thus the High Court may 
make rules regulating the procedure in cases falling under the 


second part of clause 36 of the Letters Patent, but may not , 


make any such rules whigh would be inconsistent with that 
clause unless it can be said that the clause has been impliedly 
repealed, The law as to repeal by implication is. thus 
stated in Conservators of ihe Thames v. Hall: “The 
Court must be satisfied. that the.two enactments are incon- 


sistent before they can from the la language of the later imply : 


*———— 





(1) (1868) L, R, 3 C, P. 416,419,:491, 


VoL xx. ] THE BOMBAY LAW REPORTER. 


a repeal of an express prior enactment", and ife rule 


laid down by Sir Orlando Bridgman (in his Judgments, 
pp. 121, 127, Lyn- v. Win) was quoted. that “The law 
will not allow the exposition to revoke or alter. by construction 
of general words, any particular statute, where the words: may 
have their proper operation without it". In Ew parte 
Warrington™, Lord Justice Turner said : “I take the rule of 
law to be, that an affirmative statute is not without express 
words repealed by a subsequest affirmative statute, unless the 
two statutes cannot stand éogether.” 

-It. has rever been held that any part of clause 36 of the 
Letters Patent has been repealed for it is not mentioned in the 
schedule of tepeals annexed tò the Civil Procedure Code of 1877. 
The Court in Appaji Bhivrav v. Shivlal Khubchand thought the 
clause to some extent had been ‘superseded’ by s. 675. It had not 
been removed from Statute Book. According to Craies on Statuto 
Law, р. 295, among enactments considered as having ceased 
to be in force although not expressly and specifically repealed 
are statutes which have been ‘superseded’, i.e., Where -a later 
enactment effects the same purposes ав- the earlier. one by 
repetition of its terms or otherwise. 

. Section 4 of the Code may also be referred to in this con- 
nection, That section reproduces in general language s. 4. of 


the Code of 1882 which expressly saved the application of the- 


Code ‘to the Central Provinces Civil Courts “Асб of 1865, the 
Lower Burma Courts Act of 1875, and the Punjab Civil Courts 
Act of 1877; and the Oudh'Civil Courts Act of 1879, or-any 
law theretofore or hereafter passed under the Indian - Councils 
Act of 1861. Section 4 of the present’ Code is far more 
general in its terms than в.- 4 of the Code of 1882 for it applies 
to any special or local law now in force or any special juris- 
diction or power conferred, or any special form of procedure 
prescribed, by or under any other law for the time being in 
force, and sub-section (2) is enacted in particular and without 
prejudice to the generality of the. propositions contained -in 
sub-section (1). It is. to be: noted that the Lower ‘Burma 
‘Courts Act of 1875 and the Punjab ,Courts Act of 1877 con- 
etained special provisions-for the case of Judges in appeal 
being equally divided in epinion whieh were inconsistent with 
в, 575 of the Code of 1882 and s. 98 of the present Code, and 


. „Т am, of opinion that the generality of the words, used in, the 
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"Р.В, -present:s. 4 should be held to cover the express Е of 
1918 Не High Court Letters Patent, clause 36. 

с On the other hand в. 117 of the Code states that save as 
ee provided in this Part or in Part X or in.rules, the provisions 
° v, of this Code shall apply to such High Courts. In view of the 
“Duaxsixg Other provisions of the Code (and particularly of в. 129 which 
—— is in: Part X) this section does not present any difficulty to 
— my mind. The Code must be agplied so far as may be to the 
High Court, and the practice following on -the decision in 
Appaji Bhivrav v. Shivlal Khubehand: permits of the, ap- 
plication of s. 98 to many cases falling within the’ High Court 
‘jurisdiction. In my opinion s. 98, like в, 104, read with Order 
XLIII, rule 1, must be taken to apply to appealsfrom Courts 
of, inferior jurisdiction to the High Court, and not to appeals t 
- from one or more J udges of the High Court. 
In Sri Gridhariji Maharaj Tickait v.Purushotum Gossami™, « 
a Full .Bench of the Caleutfa Court, who were dealing with a 
case on the Original Side of the Court under the Code ‘of 
1882, which ‘at that time did ‘not contain the clause subse- 
quently ‘added to s. 652, agreed that the effect of в, 575. was . 
to supersede the provision in clause 36 of the Letters Patent 
that in the event of any disagreement between two Judges: of 
a Division Bench, the judgment of the senior Judge shall 
v prevail; but' and still that, notwithstanding that seótion, 
clause 15 of the Letters Patent remained in full force, because 
- -if the appeal under clause 15 of the Charter were taken 
away, а judgment in the High Court of a J udge in-a Division 
Bench, who agreed with the Court below upon a question of 
fact, would be absolutely final, and owing to the provisions 
of s. 597 of the Civil Procedure Code no appeal would lie to 
the Privy Council from such decision. The result arrived 
appears to me, with all respect, to involve an unnecessary 

. ‘inconsistency. 

' The reasoning of the Judges of the Madras High Court in 

Sabhapathi Chetti v. Narayanasamt Chetit™, a case arising on 

the. Ofiginal Side, is applicable to the question now under con- 

sideration, The conclusion. there arrived at that ss. 588 and 591 

of the Civil Procedure Code did not interfere with or supersede 

clause 15 of the Letters Patent had already been come to by 

a Full Bench of the Madras High Court in Chappan * V, 

Moidin Kutti®, by a Full Bench of the Calcutta High’ Court ^ 

(1) (1884) L L. Б. 10 Cal. 814, F, в, (3), (1898) L L. R, 22 Mad, 68, v, в, 

(2) (1901) L L. R, 25 Mad. 555, . 
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in Toolsce Money Dassee у. Sudevi Dassee™ and by thé Privy F. B. 
Council in Hor Ohunder ке v. Kali Sundari 1913 


i Dobia®. > Ea 


) 


“A Full Bench- of ilia ай High: баш їп Husaini pe 


: ауа The Collector of -Muzaffarnagar®. was of opinion 


te 


that ol. 27 of the ‘Allahabad Letters Patent, corresponding laxo 
with ch 36 of the. Bombay Letters, was ‘superseded in 

those cases only to which s. 575 of the Code of.-Civil Procedure 
properly and without straining language applied. There was, 
therefore, no absolute sitpersession of the provisions of, the 


‘Scott О. У. 


. Letters Patent. In Roop Laul v. Lakshmi Doss“? the Court 


‘held that в; 575 of the-Civil Procedure Code did not apply in 


the ' case ° of: appeals under of 15 of the Letters Patent 


^ from judgments of the High Court in the exercise of its 


original jurisdiotion, and that. under ol .36 where tha 
judges are equally divided in opinion, the judgment of the 


. senior Judge would prevail, Uasing its: conclusion, upon the 


reasoning of the Court in Sabhapati Chetit’s case. 16 appears 
to -me, therefore, both upon the proyisions of the Code and ° * 
the Letters Patent and the reported decisions of this and other 
High Courts, that the procedure under cl. 36 should be 
followed in case of appeals from the Original Side. It should 


. .algo-be followed in other cases to which в. 98 cannot properly ° 


and without straining language be applied as was decided 
by the Allahabad High Court in Husaihi Begam v. The 
Collector of Muzaffarnagar and in the later case, of Lachman 


"Singh v: Ram Lagan Singh, .. 1 


HEATON J.—I concur. 


MactEop-J.—Clause 15 of the Letters Patent ordains. that p 
an appeal shall lie-to the High Court from the judgment of ° 
опе: Judge of the High Court or one Judge of any Division 
Court pursuant to s. 18 of the High Courts Act. Section 960 `- 
of the Civil Procedure Code enacts that, save where otherwise . 
expressly provided in the body of the Code or by any other 


‘law for the time being in force, an appeal shall lie от every 


decree passed by any ‘Court exereising original jurisdiction to 
‘the Court authorized to hear appeals from the decision of such 
Court; Ands. 108 enacts that the provisions of Part VII relating 
to appeals from original decrees shall, so far as may be, apply 
() (1809) L L. R26 Cal 301, в.в, (4) (1905)L L. Е 99 Mad, l. 


(2) (1882) L. R. 10 I. A. 4. (5). (1903)I, L R. 96 AIL 10, 
(3) (1889) I, L, R, 11 AIL 178, x. 5, б, ' ° 
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* to appeals from appellate decrees. Section 96 therefore ‘does 


not deal: with appeals under cl. 15 of the Letters Patent and 
therefore, I think, it follows that the provisions of s. 98 are not 
applicable to such appeals, but they may be taken as altering 
or amending the provisions of cl. 36 of the Letters Patent with 
respect to second appeals on the Appellate Side of the High 
Court as was decided in Appaji Bhivrav у. Shivlal Khub- 
chand, except that the less accurate expression ‘supersede’ was 
used, ‹ a 


SHAH J.—1 agree with the learned Chief Justice. 


HAYWARD J.—I think this is а case in which a consideration 
. e „ 
of ‘the contemporaneous *circumstances surrodnding the 


legislation in this somewhat intricate matter is essential for 


a right appreciation of the intentions of the Legislature, · 
' The Chief ‘Court of Civil Jurisdiction for the Presidency 
Town was the Supreme Courffand its procedure was governed 


: by the Letters Patent of 1824. It was there provided (proviso 


‚фо para. 11) that а difference of opinton between the Judges 


should be decided by the casting vote of. the Chief Justice. 


It was not however a Court of Appeal. The Chief Court of 


Civil Appeal for the mofussil was the Sadar Diwani Adaulat 
and its procedure was governed by Regulation II of 1827. It 
was there provided (s. 9) that a difference of opinion.should be 
decided by the* casting vote of the Senior Judge. This was 
subsequently modified by the provision for affirmation on: fact 
and reference on law to a third Judge in s. 832 of the Civil 
Procedure Code, 1859 as amended by s. 28 of Act XXIII of 
1861. ' 
The Supreme Court and the Sadar Diwani Adaulat werecom- - 


. bined to form the present High Court by the Letters Patent of 


1862 and this was constituted (clauses 14 and 15)-a Court of ' 
Appeal both from the Judges exercising the originalcivil juris- 
diction of the High Court, and from the Civil Courts of the 
mofussil subject to the High Court. But no provision was 
made for a difference of opinion between two or more J udges 
exercising the Original Givil jurisdiction of the High Court, 
though this was provided for in the case of Judges exercising” 
the appellate civil jurisdiction of the High Court by the 


incorporation (cl. 87) of the procedure prescribed by the 


Civil Procedure Code. . "E 
This defect was pointed outin para 23 of the Despatch of 
the Secretary of State forwarding the Letters Patent bf 1862 


f 
е 
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and it was suggested that а rule should be made for detiding ` 


differences of opinion between Judges exercising original civil’ 
jurisdiction according to the opinion of the. Senior Judge. 
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No such rule was however made ‘and the matter remained Jayarsma 


for disposal by' the Amended Letters Patent of 1865. The- iilos 


Court .was then constituted (cl. 15) a Court of Appeal” рнанвма 
from one Judge or more differing Judges whether exercising клр 


the original or appellate civil jprisdiction of the. High Court. 
It was also constituted (cl. 18) a Couré of Appeal as before 
from the Civil Courts of Whe mofussil subject to the High 
Court... It ‘was then provided ( cl. 86) that a difference 
of opinion between two or more Judges should be decided 
according. t$ the opinion of the Sènior Judge whether in the 
exercise of the original or appellate civil jurisdiction of the 


High Court. But there was no longer any express incor- , 


‘poration (cl. 37) of the procedure prescribed by the Civil 
Procedure Code. Р ° . 3 

It appears to me the result was that differences of opinion 
between two or more Judges had to be, decided in all cases 
according to the opinion of the Senior Judge, whether they 
arose in the exercise of the original civil jurisdiction of the 
High Court or in the exercise of the appellate civil jurisdiction 
over other Judges .of the High Court or in the exercise of the 
appellate civil jurisdiction over the Civil Courts of the mofussil 
subject to the High Court. It does not appéar whether the 
rule was ever acted on in the exercise of the original civil 
jurisdiction. It would be the appropriate rule to prevent 


the waste of time and money involved in a retrial but. 


it would hardly be: likely to have been often used as ori- 
ginal suits have seldom been heard before more than 
one Judge of the High Court. It does not appear from 
the remarks in the case of Surajmal v. Horniman <), 
that it was regarded strictly in the exercise of the appellate 
civil jurisdiction over other Judges. of the High Court, but 
it was followed in the case of The Collector of Ahmedabad v. 
Samaldas Bechardas® decided in 1872 in exercise of the 
appellate civil jurisdiction over the Givil Courts of the mofussil 
subject to the High Court. It does not-appear to me arguable 
that the rule would not stil apply ‘in the exercise of the 
original civil jurisdiction because no authority purporting to 
-quibstitute any other procedure has been produced. But it has 


(1) (1917) 20 Bom, L, В, 185, 917, (2) (1872) 9 B. Н. C. В. 205, 219. 
218, : R 
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been argued that it would no longer apply in the exercise of 


the appellate civil jugisdiction over either the other Judges of 
the High Court or the Civil Courts of the mofussil subject to. 
the High Court in view of the recognitiqn of the powers. of 
the Indian Legislature in cl. 44 of the Amended Letters 


Patent of 1865 and in view of the provision for affirmation оп’. 


fact and for reference on law to a third Judge in case of 
differences of opinions between Judges of Appeal Courts in 
8. 575 of the Civil Proeedure Code of 1877 and the provision in. 
8. 682 applying the Code unlike previous Codes to the. 
Chartered High Courts, These provisions have beeh repeated 
in ss. 575 and 632 of the Civil Procedure Code of 1882 and in 
ве. 98 and 117 of the present*Civil Procedure Code of 1908, . 

It appears to me the rule ‘would, as held in the case of 


. Surajmal v. Horniman, still apply in the exercise of the 


appellate civil jurisdiction over the other Judges of the High 
Court. .It has already beet indicated that this jurisdiction 
has arisen entirely out of the Letters Patent; while the 
appellate civil jurisdiction over the Сіті» Courts of the mofussil 
subject to the High Court has been derived from the pro- 
visions of s. 832 of the Civil Procedure Code of 1859 as 
amended'by s. 23 of Act XXIII of 1861. These provisions did 
not apply to the Chartered High Courts but they were repeated 
verbatim in ss. 540 and 575 of the subsequent Codes of 1877 
and 1882 and itt ss. 96 and 98 of the present Code, which have 
been applied to the Chartered High Courts. It appears. to 
me to follow that the natural place fo find the rules governing 
the exercise of the appellate civil jurisdiction over the other 
Judges of the High Court would be the Letters Patent ; while 
the natural place to find the rules governing the exercise of 
the appellate civil jurisdiction over the Civil Courts of the 
mofussil subject to the High Court would be the Civil 
Procedure Code. This natural presumption would appear 
strengthened by the express reference to Civil Courts 
subordinate to the High Court in в. 584 of the Codes of 1877 
and 1882 and in s. 100 of the present Code. -This moreover 
was the. view taken in-1882 of the analogous s. 588 of the 
Codes of 1877 and 1882, now s. 104 of the present Code, in.thee 
case of Hurrish Chunder Chowdhry* т. Kalisundert Deli, 
where the provisions of s. 588 were held (p. 494) not to apply 


to appeals from one of the Judges to other Judges of the High. - 
Court by their Lordships of the Privy Council. It is true 
• $&..— 





ж” 


(1) (1882) I. L. R. 9 Cal. 482, р. 0, 
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that this view was not taken in 1888 in the case of Sri 
Gridhariji Maharaj Tickait v. Purushotum Gossami™ Љу 
the Full Bench of the. Calcutta High Сагі but it would 
appear that that Bench was not referred to the decision in the 
previous year by the Privy Council. It was however accepted 
in 1898 in the case of Chappan v. Moidin Kutii ® by в. Full 
Bench. of the Madras High Court’and again in 1899 in the 
саве of Toolaee Money Daesee v. Sudevi Dassee® by a subsequent 
Full Bench of the Calcutta High Court. Jt was again followed 
in 1902 in the ease of Saphapathi Chetti v. Narayanasamt 
Chetti™ by & subsequent Bench of theMadras High Court, where 
it was pointed out (pp. 558 and 559) that appeals were not 
contemplated from one of*the Jadges to the other Judges of 
the High Court but merely from the Civil Courts subordinate 
to the High Court by the appellate provisions of the Civil 
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Procedure Code as laid down by the Privy Council. This ` 


view was again followed in 1908 in, the case of Lachman 
Singh v. Ram Lagan Singh? by a Bench of the Allahabad 
High Court and againdn 1905 in the case of Roop Laul v. 
Lakshmi Doss® by a third Bench of fhe Madras High Court. 
It was finally observed by Sir Lawrence J enkins C. J. in 
1915 that “the Code makes no provision for an appeal within the 
High Court, that is to gay, from a single Judge of the High Court. 
This right of appeal depends on clause 15 of the Charter” (in the 
case of Debendru Nath Das v. Bibudhendra Mansingh.) 
These observations would not appear to have been brought to 
the notice of Sanderson CJ. later in the same year in the 
case of. Mathura Sundari Dasi v. Haran Chandra Saha. 
There Woodroffe J. relied solely on the Charter, ' though 
Mookerjee J..relied both on the Code and the Charter. The 
Judges differed: therefore in the ratio decidendi and deprived 
the decision of the authority that would otherwise have 
attached to it as.the. latest decision of the Calcutta High 
Court. It.appears to me therefore upon these considerations 
and authorities including that of the Privy Council that the 
civil appellate jurisdiction over Civil Courts subordimate to 
the High Court was alone in view when the .Civil Procedure 


‘Codes were, by s..632 of the Codes of 1877 and 1882 and.by 





Q) (1884) I. L. R. 10 Oal. 814,*r. B. (5) (1903) I. І. R. 26 All. 10. 
(2) (1898) I. L. R. 22 Mad. 68,84,ғ.в. (6) (1905) I. L. R. £9 Mad. 1. 

‚ (8) (1899) L L. Е. 26 Cal. 361, F. B. (7) (1915) L L. В. 43 Cal. 90, 93, 94. 
3) (1901) I. К. 25 Mad, 565, F. B. ‚ (8) (1915) І.І, В.43 Са1.857,866,867, 
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F.B. в, 117 of the present Code, made applicable to the Chartered ` 
1918 High Courts by'the Indian Legislature. 
oni | It was held in this particular matter so long ago ав 1879 in: 
SPERA ә the ease'of Appaji Bhivrüo v. Shivlal Khubchand by a Full 
*' Bench of this Court that the appellate civil jurisdiction over. 
Dmaxsmo the Civil Courts of the mofussil subordinate ‘to the High 
ward z, Court was governed by the provisions of the Civil Procedure 
— ` Code and it would appear that that decision has consistently 
been followed ever gince by*this Court. It was во held 
similarly in the case of Husaini Bayam v. The Collector -of 
Muzafarnagar® by the Allahabad High Court and it would 
appear to be in accord with the intention as indicated in the - 
other authorities already d@iscusséd with which.*the Civil 
Procedure Codes were extended to the Chartered High Courts 
by the Indian Legislature. It has not been argued before: us 
and need not perhaps be here debated in view of nearly forty • 
years’ unquestioned practice thet ‘the extension was in this 
particular matter «lira vires of the Indian Legislature. But 
* * it has been pointed out by Markby J. ineln the matter of the: 
petition of Feda Hossein that special powers, such as those 
granted by cl. 36 of the Letters Patent, would not, though 
general powers such as those merely repeated by el..39. 
* ‘of the Letters Patent would besubject to the legislative powers 
of the Government of India. -His view was that the provisions 
of cl. 44 of the Letters Patent merely referred to the powers 
specially reserved to the Legislative Council of the Govern- 
ment of India by as. 9, 11 and 18 of the High Courts Act, 1861 . 
in derogation of the general limitations of their powers pre- 
scribed by the sixth clause of the proviso to s, 22 to the Indian 
. Councils Act 1861. That view would appear to have beer. 
| * accepted in the subsequent case of Empress у. Burah® by the 
Full Bench of the Calcutta High Court but not to have been 
brought to the notice of the learned Judges in the latest case 
of Mathura Sundari Dasi v. Haran Chandra Seha® before 
the Calcutta High Court. . It would appear to me thatthe 
views expressed by “Markby J. would require further and 
particular investigation shou]d further conflict arise between 
the provisions of the Letters Patent and enactments of ће: • 
Legislative Council of the Government ef India. ta 
THE case was.accordingly referred to Shah J. under the" 


(1) (1889) I. L. R. 11 AlL 176, P.B}, < . (8) (1877).I. L. R. 3 Cal. 63, 79,7.3, 
(2) (1876) L І, R, 1 Oal 431,447,449. (4) (1915) I. L. R. 43 Cal. 857. 
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. provisions of в. 98 of the Civil Procedure Code. pot F.'B. 


W. В. Pradhan, for the plaintiff— The words of в.' 144, Ds 
Civil Procedure Code, are very wide: the expression “апу . Buura 
party” includes a plaintiff as well as a defendant. Whenever a Jaxa Sig 
question of restitution arises, the Court has first of all to see LAKADU 
whether there has been execution of a wrong decree; if there is, DBANSING 

then the Court has to see what party has suffered any damage 
by the execution. The reliefehy way of restitution is based 
on the ground that the Court must веб that ‘its инеш is 
‘not abused, 

Section 144 of the Code of 1908 has its ЕТЕНЕ іп 
‚в. 583 of the Code of 1882. , The Igtter section occurs in the 
Chapter relating to first appeals and: that is why I cannot 
quote & саве where а ран has' claimed and been awarded 
restitution. 

[Suan J.—The section would épply to orad appeals’ also 
by virtue of в. 587.] ^ « 

Section 144 differs’ from its predecessor in two ways: first, ө 
it is made applicable to all appeals; afd, secondly, the right 
of restitution is an independent right which the party 
aggrieved can exercise. 

_ I rely on the wording of the section which is strongly in œ 

' 'шу favour. See also’ Rajkissen Singh v. Baroda Dabee™} 
Hurro Chunder Roy Chowdhry v. Shoorodhonee Debia® , 
Rodger v. The Comptoir D’Escompte de Paris; Raja 
Singh v. Kooldwp Singh®; Dorasami Ayyar v. Annasami 
Ayyar ©; Prag Narain v. Kamakhia Singh © ; Parbhu 
Dayal v. "Ай Ahmad; and Subbarayudu v. Yerram Ketti 
Seshasani®, 


S. Y. “Abhyankar, „for the defendants.—Tho scheme of the 
Civil Procedure Code is that the successful plaintiff should get 
the relief awardod to him in execution and the section relating E 
to restitution provides for cases where there has been a wrong 
execution. , The provisions of the Code show that a SUCCESS- 
ful plaintiff cen-get all that he is entitled to by а” decree 
properly framed. He is protected {1) from the date of the 

e cause of action to the date of suit; (2) from the date of suit 
: to the date of the decree; and (3) from'the date of the 





~ 
(3) (1866) 6 W. R. Miso, 111, 113. (b) (1899) I. L. R. 23 Mad. 306,310, 
. ,(2) (1868) 9 W. R, 402, 407. (6) (1909) I. L. R. 31 АП, 551, P. с. 
. (8) (1871) „В 3 P. C. 465, 476. (7) (1909) I. L. В, 32 AIL 79, 


(4) (1894) L LR, 21 Cal, 989,994, (S) (1816,1. L. R, 40 Mad. 299, ° 
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decree to the date of realization of the fruits by the decree- 
holder. e 

So far as the execution of a decree is concerned, we have com- 
plete provisions in s. 47; we must therefore look only to s. 47 for 


.allquestions relating to execution. When execution of a decree 


is possible to & plaintiff, he must resort to s. 47 alone: he cannot 
proceed under в. 144 which ів a far more wider section, pro- 
viding for a different contingeney. 

Section 144 will nét apply to those cases which are covered by 
8.47, because really there is no necessity to provide for a successful 
plaintiff by а separate provision and the fact that there was no 
‘reported case of a plaintiff having obtained restitution corrobo- 
rates it. Though the words of the section are wide their meaning 


ig limited by the words "which are properly consequential on 


such variation or reversal" in s, 144. They indicate the 
purpose of the section. If the damages are properly con: 
sequential on the reversal of the decree, then only will the 
section apply. In this case the damages claimed by the 
plaintiff during dispogsession are not damages properly arising 
on the reversal but they are referable to the original right 
under which the plaintiff was dispossessed in the first instance. 
For that damage provision is made by the decree. Notwith- 


. Standing this, to seek to apply s. 144 to a successful plaintiff 
` -would lead to an anomaly, because we must hold that the 


Legislature enacted the two provisions providing for wholly 


different contingencies in such а жау as to overlap each other. . 


Such a construction should not be made. 
Thus the scheme of the section shows that s. 144 was not 
meant to apply to a plaintiff who was out of possession. The 


history of the legislation from 1859 leading upto the present , 


section supports the view that s. rae was not meant to apply 
to а successful plaintiff. ' 

Turning to the history of s. 144, there was first of all 
8. 862 in the Civil Procedure Code of 1859; it provided 
for the execution of appellate decrees. Between 1859 and 
1877. cases of restitution arose now and then. Therefore, 
s. 583 was introduced into the Code of 1877. The words “by 
way of restitution or otherwise" were introduced as a resfilt 
of the case-law. Section 588 of fhe Code of 1882 is idenjical 
with the foregoing i in its wording. 

. On this section, the Madras High Court has held that restitui- 
tion could be given in execution. Differing from the above, the 
Allahabad High’ Court has held that restitution could be had 
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only by a separate suit, "The Caloutta High Court was'of opinion 
that restitution could not be had in execytion, but the Court 


had inherent powers to grant it. "This difference of opinion 


has been swept off by el. 2 of.s. 144. And to set at rest ‘the 
question whether the power could be exercised’ in execution, 
‘the two were repealed. Section 583 which occurred in the 
chapter relating to appeals was: барана апа pus into а 
general chapter. s. 

The last words of s. 144 (1) are + materially changed 


from those of s. 683. * The powers under s. 144 are’ 


much wider than those given to execution Courts, thus 
indicating that в. 144 shoyld apply to any other than those 
covered by éxecution. In ‘some cases, во far as the plaintiff 
is concerned, there may be no difference but it would lead фо 
anomalous results by giving Courts power to’award something 
‘which was refused. Therefore such a result cannot be said to 
be intended, though therg would be a good deal of difference 
' where the defendant is concerned because he would not be 
able to recoup himself id execution and ёо the provision was 
• made corresponding to the. practice under, the Court's 
inherent powers. 
Where а decree is capable of бб, there the reason 
for the existence of в, 144 does not exist. But where defend- 
ant is successful in appeal there is generally no direction in 


the deoree itself for restitution and во s. 144 was enacted. If. 


s. 144 bo literally сопвігцей, вв. 47 and 144. are, overlapping. 
We must, therefore, look into the reasons for their enactment. 
. When в decree has to be executed, Part II should be resorted 
to. It is поб permissible to seek the aid of в, 144 whioh 
appears in а chapter dealing with miscellaneous subjects. 
Therefore the view of Beaman J. is the proper one, because— 

(1) there is no reason for the existence of в, 144 so far as 
& successful plaintiff is concerned ; 

(2) it is not disputed and cannot be disputed that if 
plaintiff was out of possession from the time of suit though 
the decree was in his favour there could.not be an application. 
under s. 144. If so there is no reason why it should apply 
When he took possession under the decree for a time ; 


(B) the. scheme of the Code supports the view ав well as the · 


history of the Legislature ; and 
'(4) such a construction is both logical, consistent and 
reasonable, e 


O RA | * 
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Pradhan, in reply.—The remarks at p. 406 of Нито, 
Chunder Roy Chowdpry v. Shoorodhonee Debia®, furnish a 
reply to the contentions of the other side. 

Where an appellate Court decides an appeal, ‘it directa its 
attention solely, to the merits of the case ‘with a view to deter. . 


mine whether the decree appealed from should be confirmed: 


or reversed. -It does not address itself to the side question 
whether the decree appealed from, has in fact been executed, 
and whether in case of reverdal, the rights of the parties are 
to be adjusted afresh. To provide for such a contingenoy 
s. 144 has been enacted i in its present form. 

[SHAH J. —Your contention involves this anomaly. A plaint- 
iff who wins in the, first, Court and loses in the lower appel- 
late Court, but wins in the second appeal, cannot come 
under s. 144 if he does not execute the, decree before iit is 
reversed by the lower ‘appellate Court ; though he comes under 
its operation if he then executes the decree, ] 

; , : Cur. adv. vult. . 
. e ] 

Suan J.—In ecoüseduence ‘of’ the difference of opinion’ be- 
tween’ Beaman and’ Heaton JJ., the following ‘point of law 
has been referred to me for decision under s. 98 of the Code 
of Civil Procedure :— 

“Whether а plaintiff who has obtained а decree in his favour 
in the trial Couxt and „gone into possession under it, and has \ 
been put out of possession under ће decree of' the first Court 
of appeal ‘reversing the trial- Court’s decree (no claim” for 
restitution having at this stage ‘been preferred against hiiii by 
the: defendant), and who has succeeded in the Court of Second ' 
Appeal which has restored ‘the judgment ‘of the trial Court, 
can-olaim any-benefit under 8. 144 in “respect of ‘the time’ he 
was dispossessed’ between the Чао of the first and second 
appeal Courts ?^ ``“ 

lam of opinion that the , plaintif can claim’ such benefit ` 
under-s. 144 of the Code of Civil Procedure. The words of 
the seqtion are plain ала cover the case of the plaintiff claiming | 
the benefit of the section under tho ciroumstances stated in the i 
point of reference. 

Ido not quite follow the significance of the — m | 
clause in the question, viz., ‘по élaim for restitution having $6 
this stage been preferred aceite the defendant.’ It probably . 
SA IIT C n 
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‘refers to such claim for restitution in the form of dofnpensa- 


tion under the intermediate decree, as „Пав. been ‘mentioned 
in the judgment of Beaman J. The defendant, however, 
in recovering back the possession under the: intermediate 


decree'did make а olaim for restitution though not for re- | 


atitution-by way of compensation. In the view I take of the 
point it makes no'difference whether the defendant did.or did 
not make a claim for restitusion in апу sense under the inter» 
mediate decree. : $e i | 

The section provides that the Court of first, instance shall, 
on the application of апу party entitled to any ‘benefit by way 
of restitution or otherwise, cause such restitution to be made 
ав will, so far as may be, place the parties in the' position 
which-they would have occupied but. for such decree as has 
been ‘reversed : and for this purpose the Court may make any. 
orders: including: orders ‘for the payment of damages or 
compensation, which are -properly consequential „оп such 
reversal, 4 

The words ‘any patty’ include a plaintiff and cannot be 
intérpréted as meaning a defendant only. The-plaintiff claims 
to be entitled to a certain benefit in virtue of the decree in 
second appeal and is entitled to be placed in the position which 
he would have occupied but for the decree of the Court of 
first appeal which was reversed; and on his ‘application the 
Court may make an order. for damages ‘or compensation 
properly consequential on such reversal suited to the circum- 


‘stances of the case. I am unablé to see how the plaintiff's 


application for damages or compensation can be properly held 
to be.outside the scope of the section, having regard to the 
words of the section, which.are plain, and which: I'am bound 
to read in théir ordinary and natural sense. It may be that 


‘the section includes some oases, which may ‘not be cases 


of reatitution in the: ordinary acceptation of the termi; and 
it may be-that if the words of the section were -not clear, there 
may be some ground for refusing to treat them as cases of 
restitution. But where the Legislature has adopted» a ‘com: 
prehensive phraseology, 1 до. not, think its scope could be 
properly curtailed by reference'to ‘any ‘principle, which, though 
gimple and uniform, yietds the result that’ ‘in no case can а 
plaintiffask for restitution or any of its concomitant modes under 
3.144’, contrary. to the words of the section. If the Legislature 
intended that s, 144 should not: apply to & plaintiff in any case; 
the words ‘any party’ could not have been appropriately used: 


о . BHUTA 
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It may be that the plaintiff, who has obtained a decree in. hia 
favour. for the firgt time in second appeal or after having 


‘obtained it in either of the lower Courts has not proceeded to 


execute it, may nat be able to take advantage of s. 144.. But 
that is no ground in my opinion for holding that the plaintiff, 


_‘who has. obtained possession in execution of the degree of. the 
trial Court and is subsequently dispossessed under the degree - 


of the District Court, cannot plaim the benefit of в, 144, if 
finally the decree of the District Court. is reversed, and it js 
found that his dispossession under X was not justified. `, 

It is contended by Mr. Abhyankar for the defendant, first, 
that when the plaintiff finally obtains a decree in his favour, 


‚ he can execute it under в. 4f and that to such a cage в, 144 has 


no direct and natural application; and, secondly, that when 
thb plaintiff obtains the final decree it is open to him to ask 
the final Court of appeal to make proper provision in the 
decree for such relief as he*may he entitled to by way of 
interest, damages or compensation in consequence of an erro- 


neous decree of the. lower Court, and that it is an additional: 


. ground for holding that s. 144 is not intended to apply to the 


case of а plaintiff, who can get the necessary relief by‘ the 
terms of the decrea and by execution under s, 47, Civil Proce- 
dure Code, ` 4 

. І до not think that these considerations вап justify: the 


conclusion that’s. 144 cannot. apply to a-plaintiff at all. It. 


may be that toa large extent the plaintiff may be able .to 
secure the relief given him by the final decree by an application 
under 8,47. But the circumstance that within certain limita 
the ground covered by вв. 47 and.144 is common as regards а 
plaintiff under certain circumstances affords. no basis for 


„holding that there can be no ground open to thd plaintiff under 


8. 144, which is not covered by s. 47. of the Code., 
As regards the contention that as the relief “may be given 
by the decree, it'cannot be claimed. under s. 144, I think it 


‚ must be disallowed.. It may be possible in some cases for the 


Court in second appeal to make provision for ‘such relief ag 
the plaintiff claims in ‘the present proceedings, , But it ig 
possible that in. many cases, whether the provision ‘is to be 
made for the benefit of the plaintiffeor. the ‘defendant, the 
Court may not make any: such provision for various-reasons? 
At the time of passing the deoree the Court is chiefly: con- 
cerned with -the adjustment of the rights of'.the parties 
‘without any reference to the rights ‘arising in. consequence 
Ld 
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of the dang of possession during the pendency. of tha liti- 
‚ gation under the decree, under appeal: qnd it may not be 


_ possible always: for the Court, to determine matters which 


are properly dotermjnable under s. 144. Thus the absence ° 


_of any such provision in the decree is not necessarily в 


, ground for refusing the relief under s. 144. It may be 


. that where the Court, while passing the decree, has 


adverted to any particular, “point covered by s. 144 and 


refused to grant-relief on that point, anpapplication under that 


section for the same relies will be refused. But such a refusal 


.would be based on a different ground altogether ; and the 


absence of any relief on the point, which it may be possible 
to provide ог but has not Been in*fact provided for in the 
decree is not a ground for holding that s. 144 -cannot apply to 
the саве of a plaintiff. The plaintiff in my opinion is entifled 
to apply, and when the application comes to be considered on 
its merita, it will be open і to the flefendant to establish, if he 
can, that the particular’ relief which -the’ plaintiff claima is 
definitely refused by the Court passing the final decree. 

On these grounds I hold that the application of the plaintiff 
for an order for the paymént of damages or compensation 
from the date of dispossession under the decree of the District 
Court until the date of the restoration of that possession 
under the decree in second appeal reversing the decree of tho 


-Distriet Court is clearly within the scope of a. 144. 


I.have nothing to do at this stage with the merits of the 
claim, and express no opinion whatever thereon. 16 will be 


for the lower Court to determine whether under the circum- 


stances the plaintiff has made out any oase for an order for 
the payment of damages. or compensation properly conse- 
quential on the reversal of the deoree. 

I agree with Heaton J. that this ‘appeal should be allowed. 
The result of allowing the appeal is that the orders of 
the lower Courts are set aside and the application is 
remanded for disposal by the Court of first Jnstanee according 


| to law. 


Costs to be costs in the application. 
• The consequential order, which I make, is not stated i in 
terms in the judgment of eMr. Justice Heaton: and there is 
nó rule as to the procedure to be followed when the decision 


* of the point referred to a Judge under s. 98 is not sufficient by 
itself to dispose of the appeal. completely but when some , 


further ‘order becomes necessary for the proper disposal of the 
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KE ‘appeal, The practice’ ааа the Code of 1882 ‘cannot afford 
1918 апу assistance, ag under the old s. 575 the appeal, and not 
—7. only the point of law, was to be decided by the Judge or Judges 

iygamensa to whom the reference was made, Under éhese circumstances, 88 

tate éhe order is consequential, I have consulted Mr. Justice 

Duansixa Heaton about it, and he agrees that that is the order- which 

Shah, be would have inade i he had beon 'able to dispose of ‘the 

— appeal ^ (0C ee 

This case illustrats the dosirability of making definite rules 
regulating such references. i 


T 








B 2. is Дуз allowed. 
0 — LÀ е T A IS 
с IN INSOLVENCY. | К 
m 2 "Before n Justice Marten, 2 e 
19018 ` ' Re JOHARMAL PANNAJI AND ANOTHER. 
“С” PRITHVIRAJ BHAGWAN, PAER OS Свкрттова.® 
Андин $7 "T3 e AND 
. Re PRITHVIRAJ FULRAI AND OTHERS. ; 
RAICHAND MOTICHAN D & Co., PETITIONING CREDITORS, t 
Ex : Presidency Towns Insolvency Act (III. of 1909), Sec. 8—Adjudication order— 


_ Annulment—Power io re-adjudicate—Insoltenoy Court can pasa the order on . 
Review—Procedure—Indian Contract Aoi (IX оў 1878), Seo. #40—~Pariner 
receiving share in profits but not in loss Partnership. 

Е ‘Where a -oreditor ‘seeks to have a person re- adjudicated insolvent against 
'" whom an adjudication order has been made but has subsequently ‘been 

' annulled, the proper procedure is, not to appeal from thé order of ‘annul-, 

' ment'to the Court of Appeal by leave, but to apply ta the Insolvenoy Court 
for review of the order of annulment undor в. 8 of the Presidenay Towns 

Ы Insolvenoy Act, 1909. The order for annulment oan be made not only a 
the instance of the original petitioning creditor, but of any other oreditar 
. also. 

а ‘stipulation in an alleged partnership agreement that A who adyandes 
money to the partnership is to share only in the "profite and nob in the 
losses does not necessarily- prevent him from ' being’ a partner or from 
being liable to the Pee creditors in (төрөш of the рена 
losses, б 

* INSOLVENCY proceedings, - EET 

The'firm of Genuji Ukaji & Co: wis ООЛ. on the эһ 

of Octobér 1904 by a'document in writing. The firm сопвівња , 
of'six persons, ‘of whom Genuji Ukaji was one. Не advanced ' 
. the sum of Hs. 30,000 о the partnerghip, and жаз to’ ‚ тебөїуүө 


V Ro, 286 iia 3 + No, 232 of 1918, 








` annas, of the profits of the firm. The partnership deed provided, 
that Genuji was only to receive his share in the profits, but was-in Pw 
` no way to be responsible for the loss, which: was to be borne by 
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iyi; 


interest at the rate оѓ:віх.рег cent. per annum ; he was algo to re- 0, 0.3. 


ceive,a six annas, share i in the rupee of sevqnteen, and a quarter 


the remaining five partners. The business of the partnership was 
associated with a shop which was.carried on in the firm’s name 
and Genuji Ukaji had control,of the shop. He, continued to 
do so till his death which took place on the 27th August 1907. 
Prior to his death, he had made a will, of which probate was 


taken out by his brother's widow Bai Hastu on the 5th March | 
1908. He had also left him surviving two widows of his, who. 


adopted Pratapchand (respohdent No. 3) in 1909. . 


On the 6th June 1918, the firm.of Genuji Ukaji & Co. was 


adjudicated insolvent on the petition of Raichand Motichand 


. & Co. (petitioning creditors No. 1). The adjudication order — 


was however annulled on the 2n@July 1918 with гөврері to two 
of the alleged members of” the firm, namely, Pratapchand and 
, Joharmal (respondentseNos. 8 and 4); and the order was filed 
on the 5th July. 

Another oreditor, Prithviraj, Bhagwan. & Co. (еба 


creditora No. 2) applied. to the, Insolvenoy Court on the 6th. 


July 1918 for the re-adjudication ‘of раш Nos. 8 and 4 
ав, insolvents. 1 
The Commissioner issuod a rule. nist on the 11th July 1918, 


Strangman, Advocate General and М; C. Баш (for J. 
В. Kanga), for petitioning creditors No.: 2. 

F. S. Taleyarkhan; for the respondent No; 8. 

Respondent No 4 appeared i in person. 


"MARTEN J.— This is an. application | in bankr uptoy and it 
raises two entirely different questions. ‘The first is technical : 
the ‘second is as to the merits of the case. 

‘The first question. (viz., the technical one). i is, what is the 
proper procedure for a creditor to adopt , who. wishes to have 
two ‘alleged membérs of a firm of five. persons re- adjudicated 
bankrupt; there being already a, bankruptey petition by ‘other 
„ creditors, òn which an adjudication order has been made against 
" all five persons but has keen. subsequently annulled вв regards 
two of them f 


“The second question (viz., on the merits) is whether the two 


persons in question were partners in the firm'I have mentioned, 


If they were partners, tltey ought to be adjudicated bankrupt,’ 
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‘subject “to the téohnical point I have mentioned. · If they were 


not partners, thén th@re is no ground whatever for adjudicating ` 
them bankrupt. 

‘The ‘petition І. have to déal with, as ‘it ‘originally came 
bafore me, is one asking simply for the readjudication of these’ 
two persons. Their names are Pratapchand Genuji and 
Joharmal ‘Panaji, and I will call them respondents 3 and 4^ 
because that was the’ number , they bore in the original: 
adjudication’ order. © should say that the original adjudica- 
tion ordér was made on the 6th of Jne 1918 and that thereby- 
a firm of Genuji Ukaji'& Co. was adjudicated bankrupt. ‘That 
firm according to the title of the proceedings consists of the 
five persons therein named, ` including respondents 8 and 4, 
The petition, on which that adjudication ,order was made, is 
No. 282-of 1918 and the petitioning creditors were Baichand | 
Motichand & Co. ' 

On the.2nd of July an order*was made by Mr. Justice Kajiji. 
annulling this adjudication order of the 6th of June, so far’ as 
respondents 8 and 4 уеге concerned. It appears from the order 
that the Official Assignee was present, but that there was ‘no 
appearance by the petitioning ereditors. Their solicitors wrote to 
the solicitors for respondents 3 and 4 on the 1st of July, saying | 
“with reference to your letter of thé 20th ultimo we have no 
instructions to oppose your elient's application. I may say 
that it is now alleged ‘in the present proceedings that the 
reason why the then petitioning creditors did not oppose the 
application for annulment was because they had been given: 
some financial inducement to take ane. course which ` they 
actually did. : 

That order of. annulment was filed on dis 5th of July, sid 
the very next day, namely, the’ 6th of July, the present 
petitioning creditors, Prithviraj “Bhagwan and another firm 
(1 will call them petitioning creditors No. 2) presented their 
petition "No. 296 of 1918 asking for the re- adjudication, of 
respondents 8 and 4. This was followed up by a rule miss ` 
gtanted on the 12th of July by myself, which I have. no 


- recollection of granting, апае вё less of being told that there 


e 


Was any technical difficulty involved. But the rule called °° 


проп the respondents 9 and 4 to show dause why an order of, 
reüdjudieation should not be made and it also appointed the’ 


Official Assignee interim Receiver of certain specified property, *' 


That Rule-was made i in proceedings No, 296 of 1918. 
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` CI will deal now with the technical point. When the'matter . 0. б.д. 
came before.me оп the 20th of August, MrgTaleyarkhan for the 1918 
two alleged insolvents objected that an order of readjudication p ie 
simpliciter could not,be made.’ I did not-however understand ` Parnas 
him to oppose on technical grounds the application, if it wag jt. 
made under the powers of review conferred upon the Court, — 

and if the necessary smendméníts weré made in the petition 

‘and in the Rule nisi; "Accordingly, І directed the petition and 
the Rule nist to be amended. Subsequently, on reading those 
amendments, I noticed tw@ further points. The one is that 
the present petition No. 296 presented by the petitioning 

“creditors No. 2 is-in а different matter from the original 
petition №, 232 ; and further thaf no notice. had been given 
to’ the petitioning greditors No. 1 of the intention of the. 
petitioning oreditors No. 2 to set aside the order of annulment. > 
I accordingly directed the matter to be set down again on 
the board and notice to be served on the petitioning «creditors · 

No. 1. I did this because it seemed to me that if the applica- 

tion was based as one to review & previpus order of the Court, 
it was only proper that all the parties who were before the 
Court on that occasion when that order was made should also 
be before the Court when the subsequent application for 
review was madé. However the petitioning creditors No. 1 
have not thought fit to appear before me to-day, and as regards 
the other matter I have mentioned, Mr. Sefalvad who now 
appears for the petitioning creditors No. 2 is willing that the — 

‘ petition and the Rule nisi should be headed in both matters, 

I mean in No. 232 as wellas No. 296. Mr. Taleyarkhan raises 
no objéction to that further amendment and I think very pro- 


` perly so. | 


That stil leaves me $ to consider what is the proper mode of 
procedure in such a case as this. When I raised the question 
‘whether’ the right course was not to appeal with leave direab 
to the Court of Appeal from the order of annulment, I had in 
mind the possibility that the bankruptcy practice might 
follow in this respect the Chancery practice for I was: not 
given the benefit of a reference to any section of the Act or to 
«any authority in this matter. The Chancery practice I referred 
‘to is that mentioned ir In re Securities Insurance Com- 
pany, where Lord Justice Lindley says at page 418 : 


+. “Now, what was the practice of the Court of Chancery before 1862, and what 


has it been since.2 I understand the practice to be perfectly well settled 
“ey £1894] ОЬ, 410, o 


R, 25 . 
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that a‘person who is a party can appeal (of course within the proper time) 
"without any leave, and that a person who withoub being в party is either, 
bound by the order dt isaggrieved by it, or is prejudicially affected by ib, 
‘cannot appeal without leave. It does not require much to obtain leave. ` If 
a’ person alleging. himself to. be aggrieved by ag order oan make out even а 
prima facie case why he should have leave he will get it: but without leave 


Marten J. *he is not entitled to appeal.” 


—— 


It. might have been therefore that the petitioning creditors 
No.:2 would be the class of persons referred to by Lord 
Lindley as being persons not parties who were prejudicially _ 
affected by the order of annulment, But as regards Bankrupt- 
cy Jurisdiction there is в special provision enabling, the 
Court to review, rescind or vary any order made by it under 
its insolvency jurisdiction. TĦat is given by s. 8 of the 
Presidency Towns Insolvency Act and it is practically 8 
verbatim copy of в. 104 of the English ‚лш Act, 1888, 
which runs : 


“Every, Court having jurisdictionfin Bankruptcy under this Act may review, 
rescind, or vary any order made by it under Аз bankruptoy jurisdiction.” 


` The Advocate General rather hinted that as the petitioning 
creditors No. 2 weré not present at the hearing of or served 


with the application when the annulment order was made, 


~ 


that therefore they would not be persons who can obtain a 
review. 1 have not had the benefit of a detailed argument on 
the point or been referred to such authorities as there may be, 
but personally I think that this s. 8 ought to be given as wide 
an operation as it has in the English Bankruptcy Court, and 
that when one considers the nature of bankruptcy jurisdiction,- 
affecting as it does a large number of persons all of whom are 
not necessarily before the Court, one may properly consider 
that: bankruptcy cases are pre-eminently those where a review 
of previous decisions may be useful. ` 

This саве is, I think, a good illustration of what I mean. 
Petitioning creditors No. 1 got an order of adjudication. It 
is alleged—I do not say whether it is proved or not—but it i is 
alleged they have (to use a colloquial expression) been squared 
by the alleged ihsolvents. At any rate they do not appear 
to oppose the annulment, and accordingly the adjudication 
order is annulled on astatement of facts which, to say the Јевр 
of it, omits many material matters. , In my opinion that is а 
class of case where people like petitioning creditors No. 2 who 
were not present or given any notice of the proposed annul- 
ment are undoubtedly aggrieved or prejudiced by the decision 
of the Court, That is exactly a class of case where in my 


~ . E " 
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opinion the Court;may usefully review or rehear its décision 0, CJ. 
in'the case. It is quite different from an (rdinary litigation 1018 
between A and B where the case is heard out and where to — ~~ 
ask the Judge to rehegr the case is almost intolerable, The 7^ hort 
proper remedy in that case is to appeal if the party has reason 
to think that the decision is erroneous. But bankruptcy cases? 
are different, for ordinarily the Court does not hear each 
éreditor individually but looks to the Official Assignee to 
represent the general body of éreditors. , It may sometimes 
happen therefore that an éndividual creditor who does not 
inform the Official Assignee of the true position may be 
prejudiced by a decision of the Court passed on imperfect 
information А * 
I accordingly think that the proper procedure here is not 
to appeal to the Court of Appeal by leave, but is to apply Фо 
- the Court under its powers of review under в. 8. I also think as 
at present advised that itis not proper to apply merely for 
re-adjudication where there is already an order annulling the 
adjudication. І think ¢hat that order of annulment must be o o 
. жоё rid of in one way or another before you can apply for an 
adjudication founded, as far as the main point goes, on 
precisely the same point of dispute, namely, whether A and B 
were or were not partners. This latter fact ів of great е 
importance for it differentiates the case from one where (say) 
the adjudication is annulled because of the*first petitioning 
creditors’ debt being bad, and then a subsequent petition is 
presented founded on an admittedly good debt. There it 
might well be that an ‘order of re-adjudication simplioiter 
` could be made. ©. ' 
On the other hand I think I am entitled to direct the amend- -«« * 
ments I have mehtioned, for s. 118 of the Presidency Towns Insol- В 
vency Actandr. 197 of the Bombay Insolvency Rules enable the 
Court to deal leniently with technical defects. But there isa differ- 
ence between what I may call trumpery technical objections and : 
technical objections which are of substance and which it is no use 
trying to shirk. In this respect the case of London Association 
for Protection of Trade v. Greenlands, Limited illustrates how 
'even so eminent a Judge as the present Lord Chief Justice 
of England may, by reasén of technival points in the judgment 
of the Court not being sufficiently attended to, cause such 
' -diffieulties that even the House of Lords is hardly able to put 
matters straight again. The words of Lord Parker which I 


(1) [1016] А. Q. 15, 38,° 
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0: 0-7. partiotlarly refer to are at page 38 where he says: 
1918: “My Lords, the irrggularities which characterized the pleadings in the 
‘~~’  presentoase and the unusual course taken (apparently -without objection 
Re JOHARMAL from anybody) by the trial Judge have, in my opinion, oonsiderably obacured 
Paisai the real issue, In some cases no doubta waiver of “technical pointe may be 
alarin J. gonducive to substantial justice being done between the parties, In others, 
again, it may be dangerous if only because the dividing line between teohni. 
cality and'subetance ів nob always clearly defined. A rule of practice, however. 
technioal it may appear, is almost always based on legal principle, and ita 
neglect may easily lead to а disregard of ће principle involved.” 

It was with some vague recollection of those words that I 
thought it proper to-consider the matter. further in its téeh. 
nical aspect before delivering my judgment and not because 
I had any doubt on the merjts of the case, In the result I 
think this case must be treated as an application for review 
under в. 8, and that for that purpose the petition and order 
nist should be further amended by heading it also in No. 232 А 


of 1918. 
І may perhaps mention one » authority, viz., A те Ritso®; 
е ж That ig an illustration of a rehearing, under the powers of 


review. That was a ‘rehearing of a—dismissed bankruptoy 
petition, but it illustrates that an order dismissing a petition 

is not necessarily final. In that case the bankruptey Registrar 

` thought that he had made a slip in dismissing the petition and 
he wished to have the matter reheard ; and the question then 
aroge ав to the jurisdiction and it Mu held that the matter 

could be. reheard under the power to review. 

Now coming to the order of annulment, it is unfortunate 

` that Mr.- Justice -Kajiji is not sitting now as a judge. If he 
was I should of course have directed the matter to be heard 
by him. But as that is impracticable, I have to the best of 
. my ability to put myself in his place and to.deal with this 
matter exactly as if I had made the order of annulment. Ifthe 

facts before me to-day were similar to those when the order of 
annulment was made, I should say that prima facie the previous 

order of the, Court must stand, and that if the parties objected 

to it, they could appeal. But itis quite clear that material 

facts which ought to have been brought. to the attention ‘of 

Mr. Justice Kajiji were not brought before him and are now, 
before me. Itis sufficient to refer merely to two documents, 

one is the original document of 25th October 1904, which te 
petitioning creditors No. 2 say was.a partnership agreement., 

That was never before. the learned, Judge. The other į іза book. 


a 
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which is called the Partners Account Book of the firm which 0. 0. J. 

shows that at any rate up to 1912 paynfents on account of 1918 

profits ‘have been made to “Genaji Ookaji", the account being , ~~ 

signed by respondent No. 4, and that in this same book there ion 

are accounts of both respondents Nos. 8 and 4 as of other 

partners of the firm of Genaji Ookaji & Co. That alone is, I 
, think, sufficient to justify. me in reopening this matter. 

Now the line that the Adveqate-General took for the peti- 
tioning creditors No. 2 was this. He ‘said that respondent 
No, 38 own affidavits t&ken along with the exhibits were 
enough to prove'& partnership. Adopting this course for a 
moment the history of the firm of Genaji Ookaji is this. 
Respondent No. 8 is the adopted son of Genaji and. on 95th . 
October 1904 there was this alleged partnership agreement: ' 
entered into between Genaji Ookaji and some five other persons ° 
who are stated to be “sub-partners of your new shop". Genaji 
himself died in'1907 and pnder fis will the respondent No. 8 
became entitled to Genaji’s interest, whatever it was, under 
this agreement, Respondent No. 8 ів now. about 21, so.he 
came of age some three years ago. Now his position shortly . 
stated is this. He says: “Oh yes this was an agreement under. 
which my adoptive father was to take the profits but he 
was not to share in the losses. Therefore he was not a. 
partner and I-am not a partner.” That is practically his 
defence. . 

Turning to this даан of 25th October 1904 Exh, А to ° 
the affidavit of respondent No. 3 sworn on 5th August 1918 (of ` 
which I directed an official translation to be put in) one sees 
that the shop or business is to be carried on in the name of 
Genaji Ookaji & Co., and that in the shop “the undersigned 
have become sub- -partners, ” Genaji lends Rs; 80,000'to the shop 
and the.sub-partners are to share only in the profit and loss 
“of this deposit. Then the shares in the shop are fixed at: 17 
and a quarter annas of which annas 7 are for profit and the 
balance of annas ten and quarter for loss. • The particulars of 
the shares are given and it will be seen that Genaji takes 
, pix annas share in the profits, and that all the other partners 
* except one take shares i in the losses. The document proceeds: 
‘Having fixed the shares of the abovementioned partners; we 
have started the shop, otherwise the agreement is made as 
` * follows which we the sub-partners have accepted.” 

Then there are severgb ‘other: clauses all entirely consistent e 
with a "partnership. - Clouse 3, I xotioe, is that the parties 


Marten J. 


198 


0; С. 'Ј.. 


1018 . 
-~ 


s 


THE BOMBAY LAW REPORTER. [ vol. xxi. 


should settle the account and draw up the balance sheet each 


year and should tran@fer the profit or loss according to the 
shares of their owner. Clause 4 provides that each sub- 
partner should draw in proportion to his share Rs. 50 each 
year for his household expenses and if more was required 
should write to “seth” and should act according to his order. 
“Seth” ia Genaji. Then clause 18 provides that the parties... 
“should not increase or deoregse for three years the fixed 
seventeen and quarter &nnas of the above-mentioned partners 
in the shop.” Clause 16 provides :- “Tho agreement of the part- 
nership entered into herein is only of the new shop of Seth 
Genaji Ookaji & Co. . The deposit belongs to Genaji Ookaji or 
his heirs and executors We sub-partners will only receive 
profit and give loss as the case may be.” Lastly, clause 18 
runs."If all partners jointly «want to dissolve the firm’ then 
they can dissolve it after having paid the balance due to Seth ' 
with interest.” , : some 

Now it is a question of construction and an inference of 
fact whether this document constituted ве partnership between 
Genaji and the so-called sub-partners. In my opinion . it 


“clearly did. І suppose every practitioner who has any ex- 


perience of drafting knows that even when you get & man 
lending money to a firm and getting by way of return some 
share in the profits of the business, then at once you reach в 
danger point (1 do not say you pass it) of whether or no there is 
a partnership. Further, so far as I am aware, it is- impossible 
to provide that'a man shall, as here, keep a shop and advance 
money, get & share of the profits, have control of the shop, and 


` have it indeed carried on in his own name, and then say : “Oh, 


І am only to get the. profits, I am not to pay any losses.” 

He cannot do it as regards outside creditors but of .course he 
can do so as between himself and his partners. If there are 
losses and the partnership deed provides for that, those losses 
may have to be borne by certain partners to the relief of 
others, but when it «comes to -the question as between the 
partners on the one hand and outside creditors.on the other, 
then there ів no question that once you get a partnership, all 
partners are liable whatever their mutual agreement as regarda* 
their profits and losses may be. According to the definitign 
of partnership.as laid down in s. 289 .0f the Indian Contrat 


, Act the test is whether the persons have agreed to combine* 


etheir property, labour, or skill im some business, and to share 
the profits thereof between them, Similarly, under s. 1 of the 
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English Partnership Act, 1890 the test ів whether the’ persons 0. 0.7. 
carry оп а business in common with а vipw to profit. Which- 1918 
ever test is adopted I think Genaji was в partner in the pre- ще 
sent case and ‘that, his was not ће case of a mere loan nd а .рлнкал 
share‘in the profits contemplated by в. 240. Even if the Masi y 
partnership agreement had stipulated that its terms were nob ^ —— 
to create в partnership, that would have been unavailing in 
law if in fact a- partnerships was created. Therefore if the 
matter stood as it did in the lifetime of this man Genaji I 
should have had no doub? that there was а partnership. 

But asl have pointed out, Genaji died in 1907. During the 
hearing I was under the impression from what was told me 
by counsél,and no doubt I mistinderstood something counsel 
said, but I was under the impression that the present people 
‘who have been adjudicated bankrupt were in fact the same» 

- ‘people who were parties to this partnership document of the 
25th October 1904 apart of dourse from Genaji himself. In 
fact’ that is not. so. One man appears to be the same, viz., 
Chimnaji Dolaji but Pam not quite anre even about him, as 
to whether he is the same person as Chamna Danaji named in 
the agreement. Some others, it appears from the ‘evidence, are 
‘merely the nominees or agents of the executrix of Genaji. | 

I should perhaps mention, as it is relied on by respondent 
3, that this will of Genaji, according to respondent 3, merely 
gave him a share in the profits and not in the losses. Of 
course that won't do. It may be that the testator thought he ° 
was nob liable for’ the losses but that cannot affect the legal 
position as between him or hie'successors in the business. І 
should add that I have not got the probate of the will of 
Genaji before me. All I have got is an alleged extract, but " 
no objection оп that ground has been taken before me. 

Now turning to this change in the members of the part- 
nership, I can understand that there is a difference between 
a case where’ there have been many changes in a partnership 
and a case. where there are, say, five partners and only one of 
them dies, and at. the date of adjudication you find that sub- 
stantially, apart from the share of tho deceased man, the partner- 

eship is the same, and that during all the intervening years 
the share of the deceased man has Been left in the business. 
But in the present case Iam satisfied that the partnership 

`+ agreement of 25th October 1904 is still the controlling 
document. In the regpondent 3’s own affidavit affirmed om 
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the 5th August 1918, it is clear that he relies upon ‘it as 
regulating the firm. ¢ He says in para 5 :— 


* About six months ago I learnt that the partners of the firm of Genaji Ukaji 
were, in spite of the directions contained in the writing. hereto annexed and 
marked A, dealing in speoulations and had actually to pay losses to the extent 
of Rs, 10000,” f 


He then goes on: 


"I immediately asked Bai Hastu the proving хеп of my father’s will to 
withdraw from the said firm the said auf of Ra 30,000 deposited by шу 


~ 


‘deceased father with thé said firm and allowed to remain therein by the said 


Hastubai with all the acoumu lations of interest as ib. was nob safe and , to 
request the.partners strictly to abide by the writing aforesaid,” 


The “writing marked A” is this very partnership agreement 
of 1904., I do not think therefore"it lies in his mouth .to say 


. that that agreement is no longer in operation. 


‚ Further it is clear I think from the affidavits put in.on 


behalf .of the petitioning creditors No. 2—I refer to the 
affidavit of J епагауер Lalchaad affirmed on the 10th of July 


| 1918—that there is@what is describód ав а partners account 
. book, and that in that book, at any rate up to 1912, we find 


profits paid to. the representatives of Genaji at the rate of 
six annas in the Rupee which would be his share under the 


‘partnership document. This is signed by Joharmal Panaji 


the respondent No. 4; and similarly there are accounts in that 
book of those two respondents Nos. 3-and 4 as of the other 


‘partners of the firm. It is not denied that these accounts 


existand all that the respondents can say in reply ів to 
suggest that they are concocted accounts for the purpose of 


, making it appear that.Joharmal, respondent No. 4, has some 


interest in the business and that this is an act of Joharmal's 


designing mother Bai Hastu the executrix of Genaji’s will and 


‚ that this is done in fraud of respondent No.:3’s rights. I do 


not attach very much importance to this latter suggestion, 


ч) I attach great importance to the books of the business 


firm and I should have thought that if it was desired to benefit 
Joharmal at respondent No. 8's expense, respondent No. 3's 


name might have been eliminated entirely from the partner- 


ship account book. 

One difficulty that occurred to me was whether, if a deaeased. 
partner’s share is left in а business, åt can be said ‘that the 
executrix and all the beneficiaries under the will who enjdy 


` the profits from the share of the: deceased partner necessarily, i 


become partners. Ido not, however, think that I am confronted 
with this problem | here, because *in the first place the 


SN 
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Я 
beneficiary’ ів. в sole -one, namely; respondent 3. So І 4m not 
concerned with a tenant for ѓе! ог unb@rn :issue. In the 
second place, this young gentleman attained his majority 
three yers ago. ‚Не was then absolutely. entitled to Genaji's 
share’ and there was nothing whatever to’prevent him from 
claiming it and taking whatever steps he thought proper to 
put himself in possession of -his property. Не does not appear 
to have done anything whatever ; and the fact that he appears 
to have left his mother to do the business, is not, I think, any 
real answer. She at that time was practically a bare trustee 
' for respondent No. 3 and I do. not think he can escape 
liability as а sleeping partner merely because there was the 
intervention of a porson "who "was something like a bare 
trustee for him." 
The conclusion, therefore, which I have arrived at is this 
- that respondent No. 3 was а partner in this business ‘at the 
date’ when the original adjudic&tion order was made, I also 
am of opinion that if the facts now-bafore me had been before 
the Court when theafnulment order yas made, that order 
would never have been made, -Therefore I think that as regards 
' respondent No. 3 that'order must be rescinded. `’ | 
As regards respondent No. 4, Joharmal, he has not filed any 
affidavit on the present application nor does he appear by 
counsel. We have against him his signature in the books, and 
his account in the partnership book. We also have against 
him (and I should have mentioned this as being algo’ evidence 
against respondent No. 3) the fact that there were numerous 
decrees in 1911, 1912, 1913 and I think 1915 in which 
Joharmal's name is mentioned as being a member of this firm 
of Genaji Ukaji & Co. I should say that respondent No. 3's 
name does not appear in the-suit which had been filed in 1916 
but it does appear in some of the earlier suits. That is another 
piece of evidence against Joharmal.  Thereis also positive 
evidence that both he and No. 3 have attended at the pedhi and 
settled accounts and taken part in the business of the firm. 
Respondent No. 8 denies that’ but there is nothing бп oath 
from No. 4 оп the point. Iam satisfied that he like No. 8 
is a partner in the business. ' , ` 
The ‘order of the Oorfrt will deaérdingly be that the order 
of annulment be rescinded and that respondents Мов, З and 4 
` þe adjudicated insolvents, such adjudication to rank and be dated 


201. 


0.0. J, 


1918 
+ a 
JOHARMAL 
PANNXAJI 
—Q 
Marien J. 


o 


as of the date when the .qriginal adjudication order was made, | 


R. 28 285 
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0. 6.3... There is one matter that I should have noticed. Ав they 
1918 have not appeared, have of course not heard the petitioning 
—~ creditors No. 1, but as at present advised I am by no means: 

Тов ар satisfied with the course which: they toqk оп the previous 
— application for annulment. I. will accordingly give liberty 
Marin, s ‘to petitioning creditors No. бо apply, if so advised, for the 
` conduct of these proceedings in the place of creditors No. 1. 
Costs of the petitioning creditors No. 2 will come oub of 
the estate, including eosts reserved. 
[ The order that his Lordship passed in the case was- as 
folows:—  . 
“ It is ordered that the title and heading i in proceedings No. ` 

232 of 1918 be amended by*heading them as in proceedings 

No. 296 of 1918 and that the petition in proceedings No. 296 

‚ of 1918 and the said rule nisi be both amended by heading 
them asin proceedings No. 232 of 1918. And it is further. 
ordered that the order made én the second day of July 1918 in 
proceedings No. 282 of 1918, annulfing the order of adjudica- 
tion made on the 6th day of June 1918 во far ав the said 

ў Javarmal Pannaji and Pratapchand Genaji were concerned, be 

and it is hereby rescinded ; and that the said Javarmal Pannaji 
and Pratapchand. Genaji be and they-are hereby adjudged 
insolvents; and that'such order of adjudication do rank and 
be dated as of the said original order of adjudication, namely, 
‘the 6th day of June 1918. And itis further ordered that all 

К the estate and effects of the said insolvents Javarmal Pannaji 

and Pratapchand Genaji do vest in the Official Assignee, And 
it is further ordered that liherty be and it is hereby granted 
to the said:petitioning creditors the firms of Prathuraj Bhag- 
wan and Chimaniram Motilal to apply, if so, advised, to be 
putin the same position as the said petitioning creditors 
Raichand Motichand & Co., that ів to вау, to apply for conduct 
of proceedings, Апа it is lastly ordered that costs, of the said 
petitioning creditors the firms of Prathuraj Bhagwan, and 
Chimaniram Motilal of and incidental to this application and 
order including all reserved costs. do come out.of the assets of 
the said insolvents Javarmal Pannaji and Pratapchand , E 
in the hands of the said Official Assignee.”] 

Solicitors, for petitioning creditors .No.. 2; Sabnis & 
Goregaonker. Y 

Solicitors for respondents Nos, 3 ‘and 4: Dites & Co, 
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' 
Before Bir Basil Boots, Ki., Chief Justice. | | e 
` PAREMESHWARIBAI NAGESH GANPAYA -., 1918 
= | кш. ДЕК и n Juy 9 


RAGHAVENDRA CHIDANAND KAIKENI.* 


Hindu law—Alienation by iios sd of next resersioner— Acceleration. of 
widow's estate— Alienasion binding on the widow and the reversioner. 

On the death of a Hindu, his mother, who sucoeéded to his property, 
made it over to the father-in-law of his sister’s daughter for the benefit of 
the daughter and her , husband (the plaintiff) for consideration, Later, 
the aister passed a document agreeing to the arrangement and resigning 

.. her rights in the property. "The daughter having died, both the mother 
* and sister combined to dispute plaintiff's right to the property :— „т 
: Held, (1) that the plaintiff had a good title against the former, since the 
deed was by а Hindu mother as heiress of her son for consideration ; 
(2) that the sister was bound by her free consent ; and that it had th 
"весь of validating as an absolute alienation the act of her mother, 


© o 
Surt to recover possession of property. 
The property in dispute belonged originally to Shantmurti, 
He died in 1901, leaving him surviving his mother (Laxmi), 
his sister ( Paremeshwaribai) and his sister's daughter ә 


(Padmavati). 

Padmavati was married -to Raghavendra (plaintiff) on the 
8rd March 1903. On that occasion, Laxmi, who had succeeded 
to the property as Shantmurti’s mother, made over the property 
to plaintiff's father Chidanand, for the benefit of Padmavati 
and her bridegroom, in consideration of Chidanand's agreeing 
to pay (1) a debt of Rs. 100 owed by Shantmurti; (2) the o 
marrisge'experses-of Padmavati; and (8) the funeral expenses 
of.Laxmi on her death. The defendant Paremesh waribai. also 
passed another document on the 19th July 1903, assenting to the 
deed passed by Laxmi and resigning her rights in the property 
in favour of Chidanand. i 
* [n 1911 Padmavati died. - Laxmi and Paremeshwaribai 
combined in disputing plaintiff's right to the property. On 

• Laxmi’s death in 1914, Paremeshwaribai stepped into posses- 


o 





sion of the property. • E. 

So ae 

* * Second Appeal No. 506 ої 1917,- passed by V. N. Navaratna, Sub- 
- . from the decision of Е. Н, Leggatt, ordinate Judge at Honavar, in Civil 

District Judge of Kanara, in Appeal Buit No. 317 of 1914, 


No. 138 pf 1915, reversing tha decree . . a 
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On I7th September 1914, the plaintiff filed the present suit 
to recover possessiorg of the property. d 
The Court of first instance held that the deed of Laxmi was 


Wanat not obtained from her by fraud; that the consent of the 
Raf vum. defendant was obtained by false’ representation ; and that 


DRA 


Laxmi's deed was not binding on the defendant. The suit 
was therefore dismissed. 

The lower appellate Court held that the deed of release wag 
not obtained from the defendant, by fraud or misrepresen- 
tation; that Laxmi had authority te convey the property to 
Raghavendra and Padmavati; and that the transactions were 
binding.on the defendant. The suit was, therefore, decreed on 
the following grounds :— х 

The property was at onoe given to the defendant daughter, Laxmiba; 

. giving up her own life-interest, and the defendant her reversionary right. 
Thus the life-holder and the reversioner joined together to confer a title upon 
а third person, arid the title they во cqnferred was nn absolute title; that is, 
what the déeds taken together accomplish, «` 


The defendant appealed to the High Court. 


S. V. Palekar, for the appellant. ~ 
. Nilkanth Atmaram and S. M. Kaikini, for the respondent, 


Soort C. J. —The plaintiff sues for possession of immoveable 
property of which the owner prior, to 1901 was Shantmurti, 
On.his death his near relations were Laxmi his mother, the 


defendant his sister, and Padmavati his sister's daughter, 


The defendant was living an ‘immoral life with a paramour 
and was outcaste. 

On the 8rd of March 1908, Laxmi who had succeeded to her 
son’s property made it over to Chidanand, father of the 


plaintiff, for the benefit, on their attaining majority, of Padma ` 


and the plaintiff who had been selected as her bridegroom. 
In consideration of the handing over of the property Chidanand 
agreed to pay (1) а debt'of Rs. 100 due to one Radhabai on 8 
deed passed by Shantmurti;(2) the marriage expenses of 
Padma } (3).the obsequies of Lakshmi on her death and certain 
anniversary and other ceremonies. , 


On the 19th of July in the same year t the defendant reciting 


the document of the 3rd o£ March 1903 and the marriage.of 
her daughter Padma to the plaintiff stated that in accordance 
with Shantmurti’s wishes Lakshmi had given the property 
into Chidanand’s possession on behalf of Padma and the 
‚ "plaintiff and that the arrangement pane кор she (the 
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defendant) - agreed to it and if she possessed any rights over 


the property, resigned them in favour of Ghidanand.. 

.Padma died in 1911 and Lakshmi then in conjunction with 
the defendant disputed the plaintiff's right to the property. 
Padme’s husband, as the surviving beneficiary, now sues tọ 
recover the property of which the "defendant . has got 
possession. 

The: defendant in: her зод statement АРУ that the 
plaintiff’s father after obtaining & deed of gift from her 
mother: came to defendat and told. her he had obtained a 
document from her mother so that her daughter who was 
plaintiff’s wife would get the property on her (defendant's) 
death, that ‘her consent was ‘necosséry in law, and he would 
get her maintenance also, that she consented, and that 
‘accordingly he obtained fromher a document called a release 
deed and passed to her a Geet of maintenance but it was never 
acted on. . . 

It was contended at " the M that the defendant's 
eonsent: ‘had been obt&ined by fraud nd misrepresentation, 
This issue was found against the defendant. 

The plaintiff obviously had a good title as against Laxmi 
since the deed was by a Hindu mother as heiress of her son 
for consideration. For the defendant however it is argued 
that the'release executed by her does not operate to bar her 
claim as heiress of Shantmurti on the death of Lakshmi, which 
occurred before suit. 

^ The learned Judge in the lower appellate Court held that: 
as the life-holder and the reversioner joined together to confer 
a title on a third person the title so conferred was an 
. absolute one. 

The answer ofthe appellant's pleader to this line of reason- 
ing is that the reversioner's right is only в spes successionis 
and, as she had not then inherited, the defendant released in 
July 1908 what was not transferable property: that in this 
Presidency the consent of reversioners to в avidow’s alienation 
does nót combine with an acceleration of the reversioner's 
interest to vest an absolute estate im the transferee but is only 
febuttable evidence of the propriety of the widow’s alienation 
and that the assent of a Hindu female reversioner is worthless. 
Fôr this last proposition reliance was placed on dicta in Varjivan 


' Жолду} у. Ghelji Gokaldas™ ; and Vinayak v. Govind™. In the’ 


(1) (1881), L L, R. 5 Bom, 063, 871. (2) (1900) L L. R. 25 Bom, 199, 135; 
y à : Bom. L Б. 820. 
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first of these cases Sir Charles Sargent observed: “Аф all events, 


there should be:suoM а eonaurrenae of the members of the 
family as suffices to raise a presumption that the transaction 
was:a fair one, and one justified by Hindu Law’ (Raj 
_ dukhes Dabea v. Gohool ‘Chunder Chowdhry 9 ) In the’ 
' present case the plaintiffs, although distant heirs, were the 
heirs presumptive of Narotam at the time of the sale, entitled 
to succeed in the event of Vdkhat dying before her mother 
without issue, and, ag such, clearly interested in disputing. the 
aale. Мог can the mere concurfence of Bai Vakhat, albeit 
the nearest in succession, (having regard to the state of 


dependence in which all women are supposed by Hindu Law 


to have their being) be fegarded as affording fhe slightest 
presumption that the alienation was a justifiable one", The 


` goncluding: remarks were quoted by Sir Lawrence J enkina i in 


Vinayak v. Сотта“) as justifying the Court in holding that 
the consent of the nearest reversjoner, if à woman, was un- 
necessary, and therefore the consent of the female reversioner's 
воп, Venkatesh, was sufficient to ‘validate the widow's 
alienation. The son Venkatesh who predeceased the alienating 
widow was held bound by his assent and the plaintiff as his 
son was held similarly bound, ; Ranade J. put it expressly on 
the ground of estoppel: 

In ‘the present .case, as has been shown, the issue has bash 
tried whether the consent of the defendant was not obtained 
by fraud and misrepresentation and it has been found that the 
consent was not so obtained. The facts, therefore, seem to 
negative the presumption, which, Sir Charles Sargent аш, 
would arise in the case of a female's consent, 

It is well established that the consent to an absolute M 
ation by;a Hindu widow or other female of the person or 
persons constituting the next reversion on the death of such 
female will be binding upon the person who eventually in- 


. herits. This result has been assigned to the operation of one 


or other.of two doctrines: one being that a widow may. re- 
linquish, her estate in. favour of her husband's heirs for the 
time being, and if so,'she may combine with the next heir to 
effect any alienation of the entire estate which they agreé 
to make ; the other being that the coftsent to a widow’s aliena- 
tion. of the person or persons constituting the next reversión 
raises а presumption that the transfer was for legal necessity ` 


» (1) (1869) 13 M, L A. 209, 238; (2) 41900) L L. В, 25 Bom, 129 ; . 


2 Bom. L, В. 


(1) (1891) L, R. 19 L A. 30. 
'*(2) (1898) Т; В, 251 A. 183, . 710,9. в, ` 
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and had satisfied himself of the existence of.gich necessity. Speak- 
ing generally the first mentioned doctrine has been adopted in 
the Caloutta.and Magras High Courts and the second in the 
Bombay. High Court : the first was affirmed by the Privy Counci} 
in Behari Lal у, Madho Lal Ahir Gyawal™; and the second 
in Sham Sunder Lal v. Achhan Kunwar™.. The two doctrines 


were stated and considered b$ the Privy Council in the later 


case of Bajrangi Singh v. Manokarnika Bakhsh Singh®, when 
neither was expressly repudiated or approved, and the conclusion 


seems to be, as stated by Mookerjee J. in Debi Prosad Chow- 


dhury v. Golap Bhagat“, that both doctrines are. well founded 
on prinoiplé. The latest Privy Council decision has special 
significance for the purpose of the present case, for there, 
as here, the consent of the next reversioners was not contem- 
poraneous with, but some time subsequent to, the woman's 
alienation. Their Lordships ho*rever considered that circum- 
stance ‘iinmaterial for ‘Omnis ratihabitio retro trahitur’ et 
mandato priori cequigaratwr. The get of transfer is thus 
treated as an act authorised by the reversioner as a principal, 


' a result which can only be arrived at by acceptance of the 


Calcutta doctrine of renunciation and acceleration by а 
female combining with an actual alienation by the next heir, 
The Privy Council held that the claimants were bound by the 
consent of the reversioners whose sons they’ were. In the 
present case a foriiori-the defendant is bound by her free con- 
sent. | It has the effect of validating as an absolute alienation 


the act of her mother. 


This conclusion is, I think, supported by the following remarks 
of Sir Charles Sargent in Varjivan Rangji v. Ghelji Gokaldas(? ; 
“As Bai Vakhat's interest... was contingent on her surviving her 
mother, whioh she failed to do, her joining in the conveyance 
could (if at all) only operate to give validity to it as importing 
- the concurrence of the then néarest...heir...to the alienation.” 
Но there appears to-recognize that the qonsont given by the 
nearest reversioner who actually inherits would be binding. 

In my opinion the plaintiff is bound by her release, I аиа 


*the decree and dismiss the appeal with costs. 


" КС ° 7. . Decree affirmed. 
(4) (1913) L L R 40 Cal 731, 





(8) (1807) L.R. 35 1. A. lp | (5) : (1881) I. L, В. 5 Bom, 863, 071. . 
* 9 Bom, L, В, 1348; боз o’ ' 


- or that the transferee had made proper and bona fide inquiries 


RAGAAVEN- 


DRA 


Scott О, J. 
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š с Велт Mfr. Justics Shah. 
1918 > - JANA APPA SUTAR 


== 
| v. 
Bepismber 8} 77 RAKHMA NARAYAN BAPIGER.* | 


Bindu law—Succession—Alitalehara— Pull sister-— Half sister— Priority between, 
А Under the Mitakshara, a full sister ів entitled , to succeed | in ipee 
\ , to the half sister of the propositus, П = 
‚ SUIT to recover posgession of ‘property. 
. The property in dispute belonged originally to one Gyanu, 
who: died in June 1912., Rakhma (plaintiff), who was the 
full sister of Gyanu, claimed that she was entitled to succeed, 
to the whole of the property belonging to Gyanu in priority 
to J ana (defendant No. 1), who was a half-sister of his. Ё 
| К Rakhma filed the present suit to recover possession of the 
property, or, in the alternative, for a permanent injunction re- 
straining the plaintiffin the eajoyment-of the property. 
Tho lower Courts held that plaintiff No. 1 was entitled to, 
* е succeed in priority to defendant No. 1 apd decreed her suit. 
Defendant No. 1 pppéaled to the High Court, 


Y. Abhyankar (for S. R. Gokhale), for the appellant. 
| Nilkant Aimaram, for the respondente. 


Suan J.—The question of law arising in this second ТА 
is whether as between а full sister and а half-sister the former 
is the preferential heir or both of-them are heirs to their 
deceased. brother under the Mitakshara. Both the lower Courts 
have answered it in favour of the full sister. ' 

In support of the case for the half-sister it is urged that 
e neither in the Mitakshara nor in the Vyavahara Mayukha is 

e any preference shown to the full sister over the half-sister, 
and that the preference of the whole to the half-blood under 
the Mitakshare i is confined to brothers and nephews as pointed 
but in Samat v. Атта and Vithalrao v. Ramrao®. ` 

There ів apparently no decided case in this Presidency 
directly bearing on'the point. The position of the sister as 
an heir has been considered in several cases: and it is not 
disputed before me that under the Mitakshara as under the, 
Mayukha the sisters wquld be heips, and that they would 
*' Second Appeal No. 17 of 1910, Subordinate Judge at Chikodi, În 
from the decision of І, О, Crump, Civil Suib No, 462 of 1918. ' 
Districd Judge of Belgaum, in (1) (1882) L L. В, 6 Bom, 304. 
. Appeal No, 16 of 1915, confirming (2) (1899) L L, B, 24 Bom, 817, 
tho decree passed ру О, €. Kharkar, | an а 


4 


„tho Mitakshara., 
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come in after the grand-mother. (he ground upon-which the 
sister has been assigned this place of -an heir under the 
Mitakshara has been a matter of some controversy and 
difference of opinion, as the judgments in Sgkharam Sadashiv 
Adhikari v. SitabaiOpkesserbat ү. Valab Raoji® ;- Мий» 
Purshotum v. Cursandas Natha 9 and Bhagwan v. Warubaic? 
would show. The question, which I have to consider, relates 
to the preference of the whole*to the jhalf-blood, whatever the 
position of sisters as heirs may be in odmpetition with other 
relations, Ы ME ME. | 
It is clear that Vijnanesvara does not refer to sisters in his 
Commentary relating £o the order of succession; and the 
ground upoft which her position as an heir ів determined may 
have some bearing upon the present question. I do not think, 
however, that it is necessary to discuss these grounds. It is 
clear that if the word “brothers” V (src) used in Yajnavalkya's 
text and in the Commentary is interpreted ав including sisters, 
the half-sister will have no case. In that case she will come 
in after the full sister as the half-brother comes in after the 
full brother. І do not think that that interpretation: can be 
pressed against the half-sister since it has been practically 
rejected in determining the sister's position as an. heir under 
Quite independently of this interpretation, Vijnanesvara 
gives a clear indication that the question:of preference arising 
in this appeal must be determined by thé test of propinquity : 
and according to that test the sister is the preferential 
heir. In dealing with the cage of parents, Vijnanesvara applies 
the test of propinquity and it is significant that he treats the 
mother's, propinquity as of a specially high order, and gives 
her а place before the father in the list of heirs (See Mitak- 
shara, Ch. IL s 3, paras 3, 4and5; Stokes’ Hindu Law- 
Books, pp. - 442-448). In dealing with the case of brothers he 
gives preference to brothers of the whole blood on the strength 
of the text, which he cites in discussing the case of the mother, 
viz, "to the nearest Sapinda the inheritance belongs". He 
prefers the brothers of the whole’ blood, “since those of the 
half-blood are remote through the difference of ‘the mothers” 
(See Mitakshara, Ch. If, s. 4, paragraph 5; Stokes’ Hindu 
(1)' (1879) L L. В, 3 Bom, 363, (4) (1908) L L. R. 38 Bom, 300; 








(8) (1879)L L, В, 4 Bom, 188, ` 10 Bom, L, Б, 889, 


(8) (1900) I L. В, 24 Bom, 563; 
2 Вош, L R 71, °° = 


R. 2] Е 
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—— 
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?, 
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Shah J. 
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. Acharadhyaya, the full sister would be the nearer heir: 
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Law-Books, P. 445) There i is no reason whatever why the 
same reasoning shĝuld not apply to the case of sisters. It is 
also clear that according to Vijnanesvara’s definition of 
sapindaship given in his Commentary on verse No. 52, 
‘and 
his specific application of it to the case of brothers shows that 
the same view should prevail in the case of sisters. 

In the Vyavahara Mayukhd there is no reference in terms 
to the case of a half-sister, though the cage of ‘sister’ is spe- 
cifically dealt with, Nilkantha does not accept Vijnanesvara’s 
view ав о the preference to be given to the mother over the 
father. But his preference of {ће whole to the half-blood is 
more ‘marked than Vijnanesvara’s in the case of ‘brothers, as 
he assigns a much lower position to half-brothers in the list 
of heirs, Thus Nilkantha’s view, so far ав it goes, supports 
the conclusion in favour of, the full sister based on the 
Mitakshtra. No doubt under the Mayukha the anomaly of 
preferring her as an heir to а half-brother might arise, if. her 
position as an heir is determined by treating her as included in 
the word 'sister' used by Nilkantha in discussing the sister's 
place as an heir. That consideration, however, is not relevant 
to the present point, . 

It is hardly necessary to go beyond these two books to 
justify the conclusion in favour of the full sister. Asthe Nirnaya 
Sindhu and the Dharma Sindhu are works which may be 
referred to, I may point out that in determining the order 
of persons entitled to perform the Shraddhas both Kamalakara 
Bhatta and Kashinath, the respective authors of the two 
treatises, mention the full and half-sisters and give preference 
to the full sister. I have quoted the relevant passages? from 








(1) Nirnaya Bindu- (published by 
the Nirnaya Sagar Press, 2nd “Edn., 


p.278, or the edition published by 


the same press with the Gujarati 
translation at р, 563} 


“maggaa mut бат 
ANAE: . чатта. | 
хааа чат иа 
aama: агути Эта: 
ат ARTIM, | 
Cage чача” 1° 


Dharma Sindhu (‘published by 
Janardhan Mahadev Garjar, in the 


ачен 


same press, 2nd Edn., p.289, or the 
edition published by the same -preas 
with the Gujarati. translation ‘at 
p. 435). 


xo чч 17 UNS 
wet UT eee йып 
AIA * * WARRANT MT- 
gu; s eam oft Өсте 
де: аата «чыты: R- 
aa fures quu we. 
gemere ачай 
эп”. 
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these. books for easy reference in a foot-note. І do not wish 
to lay undue: emphasis on ‘these opiniops. But they are 
valuable ag referring specifically to the relative. position of 
full and half-sisters in the matter of performing the Shraddhas. 
I have not been able to find any reference to’ the full and half- 
gisters elsewhere. | | 
In Kesserbai v. Valab Raoji® at page 207 of the report 
Sir, Michael Westropp С. J. lis observed that “The Nirnaya 
Sindhu, which specially names the half-sister as entitled to rank 
(in the performance of ceremonies, whence her heirship may 
be inferred), places her after, not on a level with, the sister.” . 
. Looking at the question from the point of view of the 
recognition vf the rights. of the sist8r as an heir, on the ground 
of positive acceptance and usage after Vijnanesvara wrote his 
commentary there is no reason to suppose that there has been 
any positive acceptance or usage in favour of. ignoring the 
distinction which exists betwedh sisters of the whole and the 
half-blood. There is nothing in the reported decisions to 
comntenance such а View, and the fac} that the distinction is 
undoubtedly recognised in the case.of brothers and nephews 
and that it is referred to specifically in relation to sisters in 
guch modern works as the Nirnaya Sindhu and the. Dharma 
Sindhu is undoubtedly against the possible suggestion that 
the distinction between the whole and the half-blood is not 
recognised in practice by the Hindu comminity as regards 
the sisters. Be ans ‚ i 
- Lastly, it is urged on the strength of the observations in 
` Samat v. Amra and Vithalrao v. Ramrao, that the preference 
of the whole over the half-blood is confined to brothers and 
nephews. In neither of these decisions is the case of sisters 
referred to; andthe decisions relate to male relations who 
come in as heirs after the sisters. The case of sisters is really 
indistinguishable from that of brothers so far as the test of 
propinquity is concerned. Westropp C. J: in dealing with. 
· the point that arose in Samat’s case observes that in the 
Mitakshara and the Mayukha there is no distinction made on 
the basis of the full and half-blood. relationship except in the 
tase of, brothers and brothers’ sons. I cannot believe that in 
making the above observation in Samat’s case ‘Sir Michael 
Westropp had any intention to express a dissent from the 
' Opinion which he liad expressed in Késserbai's case as to the 


911 


`А,0°4. 
1918 
-~ 


p ЈАХА 


v. 
RAXHM4 


Shah J. 


? — 


full and half-sisters, apd to which: I have referred above. , 


e 





(1) (1879) L L. R, 4 Bom, 188, 207. 
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Besides in that case the question of preference among. Sapindas 
of the same degree $ descent from the common ancestor -did 
not arise. Even according to the test adopted in Samal’s case 
that the nearest Gotraj& Sapinda висреейв, the full--sister 
тоша be the nearer heir, It ів hardly necessary to refer to 
the grounds mentioned by Nilkantha in determining the sister's 
place. as an. heir next after the grand-mother, relating to her 
having.both sapindaship and glivajatva, though.there may 
be no community of sotra (sagotrata). But I prefer to distin- 
guish the case оп the ground that*the present point is not 
decided there and the ratio decidendt does not involve-the 
result that there is no distinction to'be made -between the 
full and half-sistera, Ав? regards Vithalrao’s chee, it is not 
possible to treat it as deciding or expressing any opinion ав to 
the present point. Sir Lawrence Jenkins C. J. has based his 
decision on the principle of stare decisis; and.Mr. Justice 


x . 6 ' ‹ 
: Ranade’s observations have reference to relations, who aa» 


cording to decided cases come in after the sisters. His obser- 
vations relating to diffgrent kinds of *propinquity have: no 
application to the case of sisters, which, as I have already 
stated, is not distinguishable from that of brothers so far as the 
difference between the whole and the half-blood is concerned.- 
In the view I take of these two decisions, it is not necessary 
to consider the argument urged on behalf of the first respondent 
(1. е., the full sister) that the.decisions in Ganga. Sahai v. 
Kesri ®; Sham Singh v. Kishun Sahai? and Nachiappa 
Gounden v. Rangasami Gounden™ require that the view 
taken in Vihalrao v: Ramrao should be reconsidered. The 
argument is that, as pointed in Ganga Sahats case, “the pre- 
ference of the whole blood...is confined to members of the-same 
class, or, to use the language of the Judges of the High Court 
іп Suba Singh v. Sarafraz Kunwar™, to 'sapindas of the same 
degrees of descent from the common ancestor," If it had been 
necessary to examine this argument and to reconsider the 
decision in Vithairao's-case, I should have referred this - appeal 
to a. Division.Court, Ав it is I feel no difficulty in deciding 
the point in favour of the full sister. I need hardly add that 
if Ganga Sahai’e case ів to be accepted as overruling Vithalraó 
v. Ramrao, ns to which I express .fio opinion, I should npt 
consider any independent examination of this point necessary 


(1) (1918) L. R. 42 I. A. 177; (8) (1914) 28 M. L J. 1. | 
17 Bom; L, Р. 998,- (4) 41898) I, L. Б. 19-All, 216, v. в, 





" 9) (1907) 00,1, J. 190, 
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at all, as in that event Ganga Sahai’s case would settle ‘it-in А. б. J. 
favour of the full sisters. -I have thought it necessary to 2018 
examine the point with reference to the sister’s position ав anheir — 77 
in this Presidency, ig consequence of the decisions in Samat v. ° 
Amra and Vithalrao v. Каттоо, quite apart from Ganga Parma 
Sahats case. Shah J. 
I, therefore, confirm ilia decree of the lower appellate Court —— 
and dismiss the appeal with Vosts. 


ANA 
Uu» 


° — Appeal dismissed. 





Before Mr. Justice Heaton and Mr, Justice Hayward. 


PANDU VITHOJI LADKE ^— 1918 
Ф. 2 ; m ус? 
GOMA RAMJI MARWADI.® September 87 


_ Hindu law—Joint family property y—8ale n а co-parcener of the entire properiy— 
Gale valid to the extent of the vendor's share in the property—Joint , possession 
cannot be awarded to pugchaser— Purchaser ied only to a declaration of e . 
his rights, 

Under the Mitakshara, as ЫШЫ їп the Bombay Presidency, 4- оо. 
parcener can sell his own interest in joint family property, provided. there 
is valuable consideration for the sale, The co-parcener can sell such o 
interest even though the sale-deed takes the form, not of n-sale of his 
interest, but, of a sale of the whole property. 

In such a case, joint possession cannot he given to the ‘purchaser but 
‘merely a declaration that he has acquired -the interest of the vendor, ° 
whatever that may bein the particular property, anda direction that he 
be left to recover that interest by separate suit for partition in which all 
necessary parties and properties should be joined. 


Surt to recover possession of property. 

The property in dispute belonged to a joint Hindu family 
eonsisting.of Vithu and his son Pandu. 

On the 10th of February 1018, Vithu sold the whole of the 
property- for valuable consideration to Goma and another 
(plaintiffs). : 

The plaintiffs brought the present suit on i thie 9th of August 
1918 against Pandu (defendant No.1) to recover possession of 
* the property by virtue of the sale. 

. Defendant No. 1 resisted the suit on the найр inter alia 

* Second Appeal No, 586 of 1917, passed by A, Majid, Additional Bub- 
'* from the decision of В. B, Milne, ordinate Judge ab Кей, in Civil 


Assistant Judge, Poona, in Appeal Suit No, 486 of 1913,- 
No, 97 of 1916,confirming thé decree è 
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А. 0. 7. that the sale was not binding o on him; and it did not operate , 
1918 оп his share in the pgoperty. `- 
M . The lower Courts upheld the defendant's contentions, and 
к * granted the plaintiffs a decree entitling them to joint possession 
Goma ^ of half the property along with Pandu: : 
T Pandu appealed to the High Court. 


K.-H. Kelkar, for-the appellan eod 
B. K. Mistry, for respondent №, 2. А К 
(J 


` Heaton J.—The facts which it is mecessary to set out for the 
purpose of our decision are these :— - 
There is а joint- Hindoo family consisting, so far as the 
evidence in this case tells us,*of one" Vithoo and his $on Pandu, 
Vithoo, the father, purported to sell to the plaintiffs a portion 
. of the joint family property posssessed by himself and his son 
ав co-parceners. It does not appear from the judgment in the 
suit what proportion the propérty sold was of the entire joint 
family property. But it was certain specified fields and we 
"79 understand that there’ i ig other joint family property also. The 
plaintiffs say that they obtained possession of the fields which 
they thought they had bought and they wero afterwards 
dispossessed. So they brought this suit against Pandu and 
another person to recover possession, Amongst the defend- 
ants they did not include Vithoo the father and their vendor. 
It ів found that, though the sale purported to be of the whole 
. of these fields, it was not. а sale for the benefit of the joint 
family, It cannot, therefore, operate asa sale of the entire proper- 
ty вв it purported to.be. Ав to that point there is in this саве 
f no doubt. But the -question then arises asto whether the 
. purchasers bought anything atall. The defondant Pandu 
says that-they bought nothing. The plaintiffs say that at 
least they bought the vendor Vithoo’s interest in the property 
sold. In certain parts of India the law of the Mitakshara, ав 
it is there applied, is held to prohibit a sale of this 
kind. But here in Bombay, it is now a well- established legal 
fact that а co-parcener can sell his own interest in joint family 
property, provided there is,valuable consideration for the sale. 
This fact is recognized by the Privy Council ав appears from * 
the cases of Suraj Bunst Koer у. Bheo Per sad Singh and 
Balgobind Das v. Narain Lal“, We feel no doubt, therefore, 
that the purchasers did get whatever the father Vithoo could. · 
soll i in the way adopted, unless, and this point also was argued 
3D (1879) I, І. В, б Cal. 448, >, о. (2) (1893) L, В, 20 L A; 116. 
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by the defendant-appellant, seeing that the sale-deed purport- 
ed to sell the whole, itis void for th&t reason. In other 
words 16 is argued that it is void, because it is a sale-deed of 


thet which cannot besold. ‘We think, however, that there is ' 


really no doubt, that a co-parcener does sell his intérest in the 
joint family property, even though the sale-deed takes the 
form, not ofa sale ofhis interest but of a sale of the whole 
uroperty which is describ§d in the deed. There is clear 
authority for this in certain Madras cakes: see Vadivelam v. 
Natesam™ and Murappa Gaundan v. Rangasam? Gaundan®. 
Our attention has not been called to any cases of this Court in 
which this" particular ро was | dealt with. ‘But we think 
that it would be unreasonable to hold that though a co- 
paréener can sell his own interest, such a sale becomes void ру 
reason of the fact that the deed incorrectly describes that 
which is sold as the entire property instead of describing it as 
such interest as the vendor possessed. If objection can be 
taken to a sale of this kind it lies with the purchaser and поб 


with the seller to take objection. Thespurchaser might indeed : 


object that he had been misled or that he has one thing palm- 
ed off on him whereas he paid fora very much better thing. 
Here, however, the purchaser does not.take exception to the 
purchase, and it would be a curious deviation from one’s ideas 
of justice to hold that an objection in this form could be 
taken not by but against him. We think therefore that the 
sale is good even though the deed wrongly described what 
was sold. This is substantially the view taken by both the 
lower Courts and the view to which they give effect. But 
they give effect to іё іп а wrong form. The decree made by 
the first Court was “plaintifis granted joint possession of half 
of the plaint ` property, viz, Vithoo’s share along with 
defendant No.1. Parties to bear their own costs under the 
circumstances”, and that decree was confirmed by the Court of 
first ‘appeal. Ta this particular, I think, the decrees were 
wrong. To me personally, it is an exiraerdinary thing that 
any stranger should ever be placed in joint possession of joint 
Hindu family property, sharing the possession with the co- 
*parceners in the joint family. If one stranger can be so put 
ip possession then another can, ‘You may have a Mahomedan, 
& Parsi or a European put into joint possession with the mem- 
` * bers'of a Hindu family of their joint family property. So great 
ап` anomaly ог, ав І should say, absurdity, as this, is. not . 
а) (1912) L L В, 87 Май, 485, (2) (1899) 





ч 
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А. 0. J. supported by the highest authority. The matter was dealt 
1918 with by the Privy Céuncil in Deendyal Lal v. Jugdeep Narain 
E Singh” and their decision was afterwards followed in Hardi 
o ` ` Narain Sahu v. Ruder Perkash Misser®, I think myself I 
Goma — qannot do better than follow the very words used in framing 
Heaton J, the decree of the Privy Council. The plaintiff obviously 
7—7 eannot obtain full possession of the property which is what he 
sues for, for he is not entitled td'such possession. He ought 
not to be allowed to Bave joint possession for that as I have 
explained is contrary to reason and authority. The most 
that he can get is а declaration. We make the declaration in 
this form:—The respondents, as purchasers at the sale by 
Vithoo, have acquired the shkre and interest of the Said Vithoo 
in the property sold and are entitled to take such proceedings 
ав they may be advised, to have that share and interest 
ascertained by · partition. Claim to recover possession is 
dismissed: Both parties shoufd bear their own costs through- 
out, .- . 


"Havwanp J.—I agrés. It is settled law that a co-parcener 
can sell his undivided share in a joint family in the Presidency 
of Bombay. If authority be required for that proposition, 
'. reference should be made to the decision of the Privy Council 
in Balgobind Das v. Narain LalO.' It would also be in- 
equitable to permit the vendor to deny that he had sold his 
own share merely because he purported in his sale-deed also 
to sell the share belonging to another co-parcener. It is again 
well established that joint possession cannot be given in such 
& case to the purchaser but merely a declaration that he has 
acquired the interesb of the vendor, whatever that may be in 
* the particular property, and a direction ‘that he be left to 

recover that interest by separate suit for partition in. which 

all necessary parties and properties should: be joined, If 

authority for that proposition be required reference should be 

made to the case of Hanmandas v. Valabhdas® decided by 

Sir Stanley Batchelor. 


* 


: Suit dismissed. 
ә - 
‹ 
+1) (1877) L L, В, 3 Cal. 198, P. c. (8) (1888) L. R. 20 L A. 116, 124, 125, 


(2) (1888) I, L, В, 10 Cab 629, P. à (4) (1918) 20 Bom, І, В, 472," 
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БЕ · Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Shah. 


BASAPPA REVANSHIDAPPA - 
v. 
. SHIDRAMAPPA REVANSHIDAPPA DHANSHETI. + 


Hindu lav-—Adoption—Benior widow can make adoption—Junior | widow cannot 
^ adopt without senior widows consent unless she is authorised by her husband— 
Indian Majority Act (IX of 1875) 4-Adoption by a minor widow not invalid. 

‘+ According to Hindu law, as prevailing in the Presidency of Bombay, 
‘the senior widow, that is the widow married fire? has the preferential right 
to adopt. She does not requiffe any special authority from her husband or 
from her husband's Sapindas ; but the junior widow, unless the adoption by 
„her | is consented to by the elder widow, does require a special authority 
from her husband. ‚ ° e. 
A Hindu widow, who was about fifteen years of age T who had ‘been 
' marriéd for two years or more and living with her husband, took a boy ein 
_ adoption, А suit having been brought to challenge the adoption on the 
ground that the adopting widow Wing а minor, the ‘adoption was ш: 
valid :— . . 
Held, that the adoption ane valid, because the suis had, at the dato of 
the adoption, attained sufficient maturity to,comprehend the nature of the 
aot, 


Sur to recover possession of property. ^ 

The property in dispute belonged to one Revanshidappa.  . 

.Revanshid&ppa died of plague on the 22nd February of 1911, 
leaving him surviving two widows, Basawa (defendant No. 2) 
and Gaurava. When he died he was nearly twenty years of age. 
Basava was his senior wife; she had married him seven years 
before his death ; and for two years prior to his death she was 
living with him as his wife. The other widow Gaurava was 
married to Revanshidappa as his Pat wife eighteen months 
before his death; and she was more ‘than паеш years of 
age at the time of his death. 

In 1904, Shidappa (defendant No. 3) was, owing to Revan- 
shidappa's minority, appointed guardian of, his person and 
property ; and he was in management of the property as such 
guardian at the time of Revanshidappa’s death. 

On Revanshidappa’s death, the junior widow Gaurava alleged 
that her husband had one day before his death made a will 
whereby he had authorised her to adopt a son to him. She, 
accordingly, adopted саи ( реших ) on the €th 
Nevember 1911. 

'* * First Appeal No, 307 of 1916, Sholapur, in  Buit Мо, 1175 di 


from the decision of 8, N. Sathaye, . 1014 . 
First Class Subordinate Judge of 
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AG. J. The senior widow Basawa (defendant No. 2) also adopted 
1938 Марарра (defendanf No. 1) on the 17th of February 1912 ; and 
TM passed a deed of adoption in his favour on the 11th of July 7912. 

v. Shortly afterwards, that is, on the 25th af July 1912, Shidappa 

SIIDRAMATPA gaye up the property to defendant No. 1. 

On the 10th of August 1914, the plaintiff filed the present suit 
to recover possession of the property from the defendants. 

Defendant No. 1 contested thefsuit on the grounds inter alia 
that the defendant Nb. 2 as the sonior widow had the right 
to adopt under Hindu law ; and thft Revanshidappa made no 
will before his death. 

' The trial Judge held that the plaintiff was the validly 
adopted son of the deceased ; ‘that the adoption of defendant 
Nọ. 1 by defendant No. 2 was not valid in, law; that the 

* minority of defendant No. 2 at the time of the adoption 
rendered the adoption invalid : and that it was proved that 
Gaurave was authorised to make the аеры; The suit’ was 
therefore decreed. 

Defendant No. 1 appealed to the High Court. 


Coyajee, with N. V. Gokhale, for the appellant. 
Jayakar, with P. V. Kane, for respondent No. 1. 


‘Soort C. J.—Revanshidappa died on the 22nd: February 1911 
leaving two widows, Basava and Gaurava. ' Basava was the 
first married, and on the evidence had attained puberty soon 

А after the marriage of Gaurava to her husband. Gaurava was 
married by Mohtar marriage, being already a widow, whereas 
Basava'was married by Lagan according to the approved 
form, The deceased left property worth about Rs. 15,000. 
The plaintiff claims as a son adopted to'the deceased Revan- 
shidappa by his second widow Gaurava on the 6th November 
1911.. The lst defendant was adopted by Basava in July 
1912. According to the recognised law in this Presidency -'the 
senior widow, that is the widow married first, has a pre- 
ferential right to adopt. In this Presidency -she- does not 
require any special authority from her husband or from her 
husband's Sapindas, but the junior widow, unless the: adoption 
‘by her is consented to by the elder widow, does requiró 
a special authority from her husband. The earliest statement 
of the law that we can find relating to this Presidency is in 
Steele on Law and Custom of Hindu Castes, р. 48, where he’ 
says: “If there be two widows, they ought to adopt by mutual 
consent: otherwise the elder should have the preference-in 
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point of right. It is inferred that the younger may adopt by 
order of the elder, not without it.” The weaning of the word 
‘elder’ in this passage in Steele is not ‘elder in years’ neces- 
sarily, but; ‘elder ip married life’ so far as the deceased is 


219 


А. 0. 4, 


1918 
= 


y PASAREA 


concerned. On page 31 the following passage occurs as Бавары 
precedence among wives. “ОЁ several wives, being of the воой 0. J. 


Brahmun caste, the one first married enjoys the precedanes: 

if they are of different castes) the Brahmunee is considered the 
elder. The elder wife sits by her husbartd at marriages and 
other religious ceremonies, is head of the family, and entitled 
to adopt & son on her husband's death without sons.” Yajnaval- 
kya's text (verse No. 84 in Achara Adhyays) and Vijnanesvara’s 
Commentary thereon make it lear that the senior wife is 
entitled to perform all religious acts in preference to the 


junior wives. The seniority there referred to is not the . 


seniority of age but seniority in marriage. (See Srisa Chandra 
Vidyarnava’s translation of the Mitakshara, Achara Adhyaya, 
recently published by the Panini Office at Allahabad, p. 177). 

' The plaintiff's case? therefore, rests проп an alleged special 
authority given by Revanshidappa to Gaurava. It is said that 
an hour or two before his death Revanshidappa executed a will 
in ‘which he gave special authority to Gaurava to adopt. The 
will is alleged to have been executed under ‘the following 
circumstances. The younger brother of Revanshidappa died of 
plague on the 18th February 1911, and on the 20th Revan- 
shidappa himself was attacked. He was then only twenty 
years of age. , Basava, his senior widow, wasin the house. 
Gaurava, the junior widow, was at Gadag from which place she 
was summoned by wire. Revanshidappa’s grandfather's sister’s 
son,.who is the 3rd defendant, Shidappa stood to Revanshidappa 
in loco parentis ‘having been appointed guardian of his pro- 
perty in 1903 or 1904 by order of the District Court in Sholapur. 
Shidappa was living in Sholapur close to the house of Revan- 
shidappa, and he was with him at the time of his illness and 
death. Revenshidappa died at 11 .А. M. on Wednesday the 
22nd. ‘The plaintiff's case is that he was treated for *plague 
by a Hakim Imam Saheb; that he told Shidappa to call his 
*clerk Ramaya in order that a will might be written; and that 
between 9 and 11 A. M. of that day а will was dictated by the 
deceased to Ramaya and was executed by him in the presence 
‘sof several persons, and was attested inter alios by Shidappa. 
Two of the other attesting witnesses are said to have been. 
Khan ‘Bahadur Pir Saheb and one Baslingappa. d 
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entirely denies the, story. ` Gauraya and her father, who ів 
said to haye been ptesent, affirm. it. The onus-of proof. is 
upon the plaintiff. 


* First as to the probability of the story. The attack of 


ВидрвлмлгА plague from which Revanshidappa was suffering was а very 
Soot О, J. Violent one, Hoe died within two days of the attack, 


— 


The Report on the Bubonic Plague PE in 1897 
remarks that— / 

“The usual course of fatat attack is 4 to 6 days. Delirium and obscuration of 
the mental faculties are almost invariably meat some period in’ this disease, 
although mild cases are met with which never become delirious or show 
mental confusion. The character and amount of delirium vary greatly, and 
present no relation to the severity of the attack, Of 100 consecutive cases 
mental aberration or delirium was fresent in 74 at some period.* The patient 
is apathetic, hesitating, stupid, and his mental faculties blunted and confused, 
whilst he appears irritable and does not like to be disturbed, Delirium 
appears ‘early, often at the very beginning of the disease, and is most marked 
at night throughout, Sometimes patients appear wakeful and delirious’ by 
night, and stupid, drowsy and oSmatose by day. Ifthe patient is овы to 
recover delirium ceases,” 

There. is evidence that on тобун Revanshidappa uos 
coherently but afterwards became, unconseious.and towards 
night-fall he began to talk, as the Vernacular record shows, 
“атаса «mra (Ghabrya, Ghabrya) that is either ina frightened 
manner ог in a confused manner. At 9 O'clock on Wednesday 
he must obviously have been at the point of death. Yet it is 
slated that. he- dictated a will, (not a long one it is true) and 
sat up of his own accord on the bed after it has been dictated 
and signed it. That appears to us to be extremely unlikely. 
The senior widow Basava was present all the time and denies 
that any will wasmade, The junior widow who adopted the 
plaintiff says that a will was made containing an authority to 
adopt in her favour, and she is supported by her father, 
obviously an interested witness. Of the witnesses who can be 
called prima facie disinterested there are Pir Saheb and 
Baslingappa.. Now, Pir Saheb will not go so far as to say 
that an authority to adopt was given to Gaurava. He does 
say that the deceased made a will on the Wednesday morning 
and that it, contained an authority to adopt, but he cannot 
say in favour of which widow the author ity was given. | . 

Baslingappa is a witness whose evidence must be regarded 
with the greatest suspicion. He waa the person who identifidd 
Gaurava before the Registrar as the executant of the adoption, . 
deed executed on the 6th November 1911. He must, therefore, 

* have been particularly well-known +0 -Gaurava, and Gaurava 
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within a very few days of the execution of that deed instituted А б. J. 
criminal proceedings against Shidappa charging him with the. 1918 
concealment of Revanshidappa’s will, and as is usual she-handed ~~ 
to the Court a list of her witnesses in support of her case.. That ° Bete 
list did not contain the name of Baslingappa. Ata later staga Вшрвлмиғға 
however, she informed the Court that the witnesses she had Scot а Q. Ji 
proposed to call had turned hostile, and she, .therefore, 7 
proposed to call other person# in. support of her case. Among 
those other persons was Baslingappa* It seems inoredible 
that if Baslingappa had геу been present at the.time of the 
execution of a will by Revanshidappa, the execution of which 
was denied by .Shidappa, and in respect of which criminal 
proceedings were instituted agaihst Shidappa, Baslingappa’s 
name · should not have been prominently put forward 
at the outset of the’ proceedings as.& witness in. support ° 
of. the complainant’s case. It became necessary at a late 
stage that further support for Her oase should be forthcoming 
because Pir Saheb proved to be, from the complainant’s point 
of view, а very unfatisfactory witgess since. he was not 
prepared to say that there has been any ' testamentary 
authority to adopt conferred upon the complainant. There- 
fore. fresh support was introduced, and this fresh support 
was Baslingapps. He is a witness who is prepared to go as far 
as the plaintiff requires, for not only does һө. testify to the 
making of the will and the conferring of aüthority to adopt 
upon Gaurava, but healone of all the witnesses supports Gaurava • 
in the assertion that for several months before. her adoption 
of the plaintiff Shidappa was pressing her to adopt his nephew. 
That ів а story which, it may be said incidentally, it is very 
difficult to.accept, for this reason that the nephew was the 
only son of Shidappa’s brother and would presumably inherit 
both to Shidappa and his father, and itis not disputed.that 
Shidappa was а man in well-to-do circumstances of life doing 
business a8 a, trader in Sholapur. People are not ordinarily 
disposed to give only sons in adoption, па there does not 
Seem ‘to’ have been in this case the inducement of any 
considerable property which would induce these two well-to- 
edo brothers to consent to the. transfer of the only male 
descendant into another family. 

* Thé evidence of Pir Saheb is open to considerable suspicion. 
: . Tho learned Judge who heard him in ‘the trial Court speaks 
-of him as a very half-hearted, lukewarm and unwilling, 
witness showing proolivities in. favour of the defence. ‘The 
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defendant 3 Shidappa denies that Pir Saheb was present at 
all, and if we come %o.probabilities there does not seem.any 
reason why Pir Saheb should have consented tó go into the 
room of a Lingayat who was dying of а vigulent attack of plague 


ВитэВАМАРРА in order to be able to give evidence as to the execution of a will, 
Soott C. 0. 7: Theimprobability isemphasised when we notice that Pir Saheb 


himself. observes that he did pot stay until the end ofthe 
proceedings in connection with? the execution of the will 
because he was anxidus to getaway. It is clear that we do 
not know the whole truth about Pit Saheb and ‘why he gave 
the evidence he did. He does not, however, in any way, help 
the .plaintiff’s case, for we cannot say that he B die the 
story of.an authority conferked upon Gaurava.. ° 

Another -difficulty in the proof attempted by the plaintiff 


- ariges in connection with the Imam Saheb or Hakim who ‘is 


siid to have attended Revanshidappa. Не is not called and no 
evidence. has been given to show that he could not have been 
called. 

. Ramaya the alleged writer of the willis dead. But ibi is & 
be observed that his death occurred a month or two before 
Gaurava determined to instituté criminal proceedings against 
Shidappa charging him with concealment of the will. 

' Much reliance has been placed on behalf of the plaintiff upon 
a post-card dated the 29th April 1911 addressed by Shidappa to 
Gaurava's father at Gadag, because it contains a reference to 
taking a'boy in adoption. But' when the post-card is read as 
в whole the reference is of a very equivocal character, and by 
no means goes to support the plaintiff’s case rather than that 
of the defendant. The: reason. of writing the post-card was 
that Gaurava's father had written to say that he was coming 
alone from Gadag. Shidappa said : “Do not cothe alone, all the 
people round our house are come back and are living in peace, 
Among them our house only is still vacant and people are 
much grieved to see it, and as the time of taking a boy in 
adoption is drawing near the Panchas and the Nazir are very 
much “pressing. You should therefore bring with you 
Gaurava without fail.” Now Guarava was nineteen years.of 

e. Basavà who was ‘living with her parents at Valsang? 
both of them having left Sholapur ch account of plague, was 
only thirteen or fourteen and she could not return alone to 
open her husband’s house. If, however, Gaurava returned there - 
would be no difficulty in Basava returning also, and we ‘find 
that Gaurava did xeturn in May, probably in consequence - of 
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the post-eard, with her father, and в short time afterwards А. C. J: 
Basawa came also .from Valsang.: The reference to the 1918 
adoption appears to be thrown in merely as an extra induce* ae 
ment to'Gaurava's fajher to fill up the house.. The Panchas ° cr cde 
referred to are probably the Panch of the Lingayat com, Smpnamerra 
munity,and the reference to the Naziris no doubt to the Scot C. J. 
Nazir of the Sholapur District Court who was charged with ~~ 
the care of minors’ estates, Moiasppa himself being the actual 
guardian appointed’ by the Court of the property of the 
deceased -Revanshidappa.* It is natural enough that both the 
Panch‘and the Nazir should ask Shidappa-whether a boy was not 
going to'be adopted, and that is, ав it seems to ив, а natural 
and sufficicht explanation of- the puse in the коша with 
reference 'to adoption. 

The next document of TE E in the ‘case is a —— 
published: by Shidapps in a Sholapur newspaper at the time 
when he. was leaving for Bijapur оп a few days’ visit. In that 
notice which is addressed to Gaurava’ he ‘states that he has 
heard that she is about to makean adoption and warns her 

e not to doit as she is not authorised. On the’ very next day 
an answer appeared in the Sholapur paper, obviously the work 
of ‘some lawyer, in which Gaurava asserted the case which ів 
now put forward on behalf of the plaintiff, namely, of the 
execution of a will and charging Shidappa with its possession. 
Shidappa on his return from Bijapur in two or three days 
went off at once to Gulburga where was living the boy whois  * 
now the 1st defendant, and who was adopted in July 1912 by 
Basava. On his return he was arrested on the criminal 
charge, and the proceedings under that charge dragged on for 
several months. The Magistrate eventually discharged the 
accused, and an application in revision to the Sessions Judge 
was dismissed. 

. Thereafter this suit was instituted. The learned J udge in 
the trial Court has come to the conclusion that the plaintiff 
has.established his case. It does not appear to us, however, 
аф һе has kept before him the point of cruéial importance 
that the.onus is on the plaintiff, and that if the plaintiff does 
*not prove clearly and conclusively a special authority to 
adopt conferred upon Gatirava, he has no title to the property 
iħ suit. ‘The. learned J udge recognises that’ Pir Saheb is an 

'.unsatisfactory witness, but he does not appear to recognise 
that Pir Saheb has never gone во far to say that there was, 
any authority given to Gaurava to the exclusion of Basava 
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and although he recognises: the difficulty of accepting Baslin- 
gappa's evidence in donsequence of the manner in which he 
was brought forward as:a witnoss at a late stage in the 


Pur * criminal proceedings, he.appears to give, fullest credence to 
BHIPRAMAPPA his evidence. 


Scott C. J. 


— 


‚ We are also unable to agree with the learned Judge as to the 
construotion to be put upon the Joins Exh. 95, which, as 
already pointed out, has by no nfeans any conclusive weight 
in favour of the plaintiff. Upon the evidence we are unable 


. to accept the finding of the loarned Judge. We cannot hold, 


that the plaintiff has discharged tho onus which is upon him, 
and has made out a case which would have the effect of dis- 
inheriting Basava or any son whom she might adopt. 

This brings me to tho finding of the learned Judge upon 

the question whether the first defendant has been validly 
adopted in law. He holds that: he has not been validly 
adoptéd' en the ground tliat Basava at her age was incapable 
of selecting the 1st defendant, and that he had not been 
selected by Revanshidappa himsolf. Tht law upon this point 
is stated by Mr. Justice Banerjoe in Mondakini Dasi v. 
Adinath Dey™, Не observes : 
‚ ©The Indian Majority Act (ІХ of 1875) provides that nothing contained in, 
that Act shall affect the capacity of a person to act in matters relating to 
adoption. It has been decided by this Court in the case of Rajendro Narain 
Lahoree v. Saroda Soonduree Dabee (2) that а minor who has arrived at the 
age of discretion is competent to give permission to adopt, and this decision 
has been approved by the Privy Council in Jumoona Dassya v. Bama- 
sundari Dassya (3. What з meant by the ago of discretion in these cases 
is not clearly stated, nor is there anything to show that at the date of the 
adoption in question Biraj Mohini had not attained sufficient maturity of 
understanding to comprehend the nature of Ње act. It should also be borne 
in mind that in.this case the authority to adopt was given by,.a person, of full 
age, and the validity of the adoption is questioned onthe ground tha the 
person who exercised that authority was а minor. Upon this point there is a 
case given in Macnaghten’s Precedents of Hindu Law (Chapter VI, case V)'in 
which 'the Pandit’s opinion was to the effect that the nonage of the widow is 
no obstacle,to an adoption by her,” 

Similarly in the present -case there ів nothing to show that 
аб. ће * date of the, adoption in July 1912 Basava had not 
attained sufficient. maturity of understanding to comprehend 
the nature of the act. In fact she was about fifteen years of* 
age, and there is no reason to pres&me that a Hindu girl of 
that аре who has been married for two years or more, living 
with, her husband, does not realise what is meant by taking a.- 





(1), (1890) I. 1, Б. 18 Cal. 69, 72." (8) (1876) I І. R, 1 Cal. 289, Р, о, 
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son in adoption. We, therefore, Кт accept- the finding of A, d J. 
ihe learned J udge as to the adoption of fhe defendant No.1. 2918 





"The .result is that the decree must be reversed: and the “~ 
plaintiff’s guit nicis with costis throughout; ' A Наа 
o SHIDRAMAPPA 
SHAH J. =I conour. Жн D di 
\ Suit dismissed. 
А i PEERS . A 
Before Mr. Justice Beaton and Mr. Justice Hayward, 
BALKRISHNA MOTIRAM GUJAR 1918 
um ev. ; | => 
| SHRI UTTAR NARAYAN DEY.* . November 11 
Hinds law—'Adoption Conditional adoption— Ado ptive father giving an annuity > 
- for а religious purpose out-of ancestral property , contemporancously | with 
adoption —Aasent of the natural father of the ain to be adopted — Grant af 
annuity noi valid. * 
“At the time of taking the defendant in adoption, the adoptive father who Ф . 


^ was in possession of ancestral property exeanted a vyavasthapaira, with 
‘+ the consent of the natural father of the defendant, whereby he directed 
. that a sum of Rs. 20 ahould be paid every year for the purpose of lighting 
„lamps in a temple.named, | The defendant having disputed the validity of 
the grant :— e 
Held, that the grant, was invalid as not having been recognized by 
custom to be appropriate at the time of adoption or binding upon the 
adopted son-in modification of the strict rules of Hindu law. 
Per Hayward J.—‘An agreeemenb entered into by a Hindu widow at the 
`.. time of taking а son in adoption with his natural father and making а 
reasonable provision for her ought to be upheld as valid according to 
general oustom modifying the strict terms of Hindu law. This principle 
cannot be extended to reservations in favour „of oharities and religious 
B endowments. The burden of establishing any such extension lies upon the 
| 27 person Seeing. to proye such modifications of the strict rules of Hindu 
law. э: Я . 
" Stm to recover в sum of money. 
; One Motilal wasin possession of property which was ancestral. 
He. adopted Balkrishna ( defendant) as his, son, on tHe 26th 
November 1899. At that time, he executed à document called 
*vyavasthapatra, whereby he made provision for the manage- 
ment of his property aftér his death und during the minority 
ee 


*Second Appeal No. 449 of 1917, = decree passed by К, G., Palkar, 
+ «from the decision of P. J, Taleyar- Subordinate Judge at Alibag in 
khan, District Judge of Thana, in ^ Oivi Suit No, 81 of 1915, 
Appeal No. 32'of 1916, confirmitg the eoa AN d 


R. 29 : ° 
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А. 0. 7. of tho, adopted ,son,.and for the maintenance, and bringing 
1918 up of the’ latter. ft also provided for an annual grant ав 
Bans follows : ‘for the purpose of lighting lamps in the -temple of 
Shri Uttar Narayan situate at Alibag Rg. 20, should be::paid 
ERE Urea every year.” Sometime afterwards, Motilal died. 
ARAYAN Dav > is un А 
-—À The money directed to be paid in charities was not paid by 
-- defendant. 
The plaintiff, the manager of Abri Uttar Narayan, filed the 
present suit, on the 28th January 1915, to recover arrears for 
three years preceding the suit. ° 
The defendant contended inter alia that under Hindu law 
Motilal was incompetent to make a will of ancestral property, 
and that the agreement passed by him could, not* operate on 
such property. 
" The Court of first instance held that Motilal was competent 
` to dispose of his ancestral property by will, that he had dis- 
posed of the grant to religious uses in perpetuity, and that 
the grant was binding on the defendant. It observed; 
кчт “The defendant's adoption was conditiénal on the provisions 
of the will being acquiesced in and the adoption was subject 
to the interests created by the testator in favour of the reli- 
gious objects specified in the will.” The claim was accordingly 


~ decreed. 
This decree was on Bibel “confirmed - by the District 
Judge. 
. . The defendant appealed to the High Court. 


Р. B. Shingne, for the appellant.—The document by which 
the grant to the temple has been made is а will А copar- 
cener in a Hindu joint family cannot make a'will:. And in 

. the present case, as the result of adoption, the appellant 
became a member (coparcener) in the family. The concurrent 
finding that the making of the grant was a condition precedent 
to the adoption will not affect the present case, because the 
natural father could.not give to the adoptive father any larger 
rights than the latter could have enjoyed 88 8 coparcener’ and 
if the adoption purports in this case to clothe the father with 
any large rights and give to him larger freedom to dispose : of 
the joint property, the arrangement to that extent is illegal | 
and void: Vyasacharya v. Venkubai™, The appellant has 
neither ratified them, nor is any custom set up to support such 
an agreement. Hence the case of Vinayak Narayan Jog’ ve" 

" (1) (1912)1. L. В. 37 Bom, 251, 262 ;•14 Bom. І, Е. 1109, 3, B 
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Govindrav Chintaman Jog™, or of Ohitko Raghunath Raja- А: 0. J. 
diksh v. Janaki® or the Madras decisions referred to in the 1918 
judgment of the lower Court donot apply. Similarly, the ~~ 
decisions in Ravji .Vinayakrav Jaggannath Shankarsett v. св 
Lakshmibai® and Basava v. Lingangauda™® do not apply- sen Urian 
See also the remarks of their Lordships of the Privy Councilin — 


Bhaiya Rabidat Singh v. Makarani Indar Kunwar®. 
, A. 9: Desai (for Y. M. ` Катай), for the respondent.—The 


: grant is justified. The adeption was moreover made subject 
to it. It is, therefore, binding : see Lakshmi v. Subramanya; 
Narayanasami v. Ramasami™,; and. Visulaksht Ammal v. 
Sivaramien®. The decisións in Vinayak Narayan Jog v. 
Govindrav Chintaman Jog 9; Chitko Raghunath Raja- 
dikah v. Janaki® and Ravji Vinayakrav Jaggannath . 
Shanbarsett v. Lakshmibui 9) also prove the validity of 
agreements of the kind found in this case. The grant, is also 
found to be reasonable by the lower Courts and is binding on 


that account. М : у 
The grant сап also be upheld оп the ground that it was 

made to а temple of the place where the family resides and 

was calculated to confer spiritual benefit to the soul of the 


deceased. A Hindu father can ‘do so and his son is bound by. 
it. The burning of a lamp in a temple has a peculiar religious 
efficacy according to Hindu Shasíras. 


- Shingne, in reply.—The real point at issue ia whether the 
deceased could make such a grant by n will. It is not а grant 
by a deed inter vivos., The remarks at p. 586 in Visalaksk 
Ammal v. Sivaramien help my contention. 


Hayward J.—The plaintiff, a manager of a temple, sued to 
recover Rs. 20 & year due for three years on a grant for 
providing lights in the temple under a document termined в 
vyavasthapatra executed by the deceased Motilal The defend- 
ant pleaded that the grant was invalid owing to his adoption 
at the time of the: execution of the vyavasthapatra by the 


fleceased Motilal. 





(1) (1869) 6 B. Н. О, В. (А.О J. 24. (6) (1888) L. В, 16 L A. 53, 69. 
( (1874) 11 B. Н. О. R. 199. (8) (1889) L L. R. 12 Mad. 490. 
(8) (1887)I L R. 11 Bom. 381,400. . (7) (1890) LL. R. 14 Mad, 172. ' 
' 44) (1894) L L, R, 19 Bom. 428, (8): (1904) L L. R. 27 Mad. 577, Y, в, 
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А. С. J., The Subordinate Judge held at the trial that the grant was 
1818 not invalid as the adopted son's natural father had consented. 
T 19 it at the time of the execution of the vyavasthapatra by the 

* deceased Motilal. This decision was affizmed on first appeal 


вим rra by the District Judge, and the matter has now been brought 
Narayan Оюу 


—  for.final decision in Second Appeal to this Court. 

Hayward J. Tt ig admitted that the case congerns ancestral property and 
that the natural father did consent on behalf of his son to this 
grant towards lighting the temple as thus described in the 
vyavasthapaira :— 

“I have become old and Ihave been ill for many а day. According to the 
ways ofthis mortal world there is no saying when death will come.,..I 
entertaining a desire to take a boy*in adoption and with a flew that my 
lineage should continue and after my death my funeral and other death 
cewemonies should be performed...I have this day taken Bababhai's son 

* Vallabhdas in adoption. ‘Therefore...I exeoute this deed of manage- 
ment regarding the manner in which the management should take place after 
my death... will maintain my ‘adopted son Balkrishna during. my 
life-time and after my demise my brother Babfbhai Vithaldas should maintain 

M him. And for that purpose he should get (every year) annually one hundred 
rupees 100 and the management of the estate should be carried on on behalf 
of the boy till he attains the age of twenty one years by Bubabhai... 
Out of the yield of the next three years’ income after keeping aside Ra. 100 
for the maintenance of the long-lived Balkrishna the balance (so remaining) 

- should be expended every year towards performing permanently the following 
charitable deeds :...For the purpose of lighting lamps in the temple of 

Shri Uttar Narayan situate at Alibag Rs. 20 should be paid every year... 

The sum mentioned above that is indicated to be expended towards 

performing the charitable deed isto be expended after three years’ income 

= will have acoumulated and the charitable deeds should be performed ont of 

the interest over that sum (во accumulated)... The religious (charitable) deeds 

referred to above should be permanently oarried on after my demise... And 

this religious charitable deed is a hereditary one to be performed from 

generation to generation from son to grandson after my demise...0n my 

e estate there is a charge created for the sums to be expended on the чалан 
deeds,” 


- It appears to me that the intention was that the grenit 
should be paid out of the interest to be received on three years’ 
accumulation of the income of the estate after the death of 
Motilal. The document was, it is true, styled a vyavastha- 
patra and not в mrutyupatra, but it must, in my opinion, be 
taken to have been, upon a true interpretation of its terms, a 
will, as it was intended to take effect after the death ol 
Motilal. 

It'has not been denied'that an alienation would have Boon 
good if made before the adoption by Motilal who was the sole ` 

» survivor of the joint Hindu family., But it has been argued 
that this particular: pu was invalid notwithstanding the 
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consent of the natural father ав 16 was о take effect sub- 
sequently after the death of the testator Motilal. It appears 
that the authorities are by no means clear as to the effect of 


such agreements entered into at the time of the'adoption on . 


239 
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behalf of a son by the natural father. It was at one time Зин Utar 


sought to uphold. such agreements as binding contracts as in 
the cases of reservations foy widows in Vinayak Narayan 
Jog v.: Govindrav Ohintaman Jog™; Chitko Raghunath 
Rajadiksh v. Janaki ® ; Lakshmi v. Subramanya ® and 
Narayanasami' v. Ramasami®: But these decisions were 
not followed in a similar саве of Jagannadhu v. Papamma” 


relying upon certain remarks by the Privy Council. It was 


stated that such agreements would'nob be void and might be 
ratified subsequently by the son in the case of Ramasawmi 


NARAYAN реу 


Hayward J, 


-a 


v. Vencataramaiyan®, and doubts as to their validity: were ' 


expressed in the case of Bhaiya, Rabidai Singh v: Maharani 
Indar KwnwarC"by the Privy Council. On the other hand 
the reservation of rights for the widow was held valid 
by custom modifying Hindu law im’ the case of Ravji 
Vinayakrav Jaggannath | Shankarsett ^v. ' Lakslunibai ® 
and again gifts to daughters were held valid though the ratio 
decidendi was not clearly expressed in the case of Basava v. 
Tingangauda®. An agreement, however, by the natural 
father for a gift being made to the brother’s widow was held 
invalid in the case of Venkappa v: Fakirgowda®,' The 
decision appears to have proceeded on the reasoning in Ravji 
Vinayakrav’s case?? and the ratio decidendi would appear 
therefore to have been that such an arrangement was not in 
accordance with any custom modifying Hindu law. There 
was another case quoted before us which was not however 
exactly in point in which an agreement made by the adopted 
'son himself: who was в major was held binding ав'в family 
arrangement. The case is Kashibai v. Tatya°*, It would appear 
that that case also was decided, in view of the reference to a 
family arrangement; ав a matter entirely of Hindulaw. A clear 
statement of the objections to supporting such agreements as con- 
tracts was made in the referring judgment of Subrahmania 


(1) (1869) 6 B. E О. R(A.OJ.),224. ` (8) (1887) L L. В, 11 Bom, 381, 400, 
(@ (1874) 11 B. Н. О. R. 199. 404. 








(f (1889) L L. В, 12 Mad, 490. (9) (1894) L L,.R. 19 Bom, 428, 
- 44) (1890).L L. R. 14 Mad. 179. .— 481, 483. 

(5) (1892) L L R. 16 Mad. 400. . (10) (1906) 8 Bom, І, R. 346, 

(6) (1879 L. R. 6 L А. 196. -° (11) (1887) I. L. В, 11 Bom, 381. 


(7) (1888) L. В, 16 I. A, 58, 59. (12) (1916) 18 Bom, L. R, 740. 
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4.0 J. Аууаг Offg. О. Ј. in Visalakshi Ammal v. Sivaramien, The 
1918 matter was expressed by Benson J. in the final judgment. (page: 
“~ 586). thus after reciting the various decisions by Hindu judges : 
` “I think ‘that -great weight, must be attached to the decisions 
gum Отын. ef such men on в question like the present whioh regard as one 
— . of Hindu law modified by Hindu custom and usage developed 
Hayward J. in accordance with the conceptigns of the preseut time. It is 
Ё to be observed that, there is по tott of. Hindu law which either 
recognizes .ог prohibifs such an agrement as. the present'being 
entered into, and it is certain; as' remarked by. West and 
Buhler, ‘Hindu Law, 8rd edition, page 1106, that in actual ` 
practice ‘fair arrangements fox the. protection of the widow’s 
interest during her life, are ‘commonly. made,.and are always 
supported by the authority of the caste’.” And again at 
* page 587: “І cannot but think that this principle ought to guide 
the Courts in considering whether agreements like the one under 
consideration can be upheld or nat. If the stipulations are 
unreasonable such, as giving to the widow an absolute power of 
disposition over the property, they should be rejected as ulira 
vires of:the father ; if reasonable, such as only to define and limit 
the,son’s enjoyment of the property, they should be upheld...If the 
agreement is such as to be inconsistent with the fundamental idea 
underlying adoption and the purpose for which itis sanctioned 
by Hindu law, as, for instance, if it deprived the adopted son 
of all right tothe property of the adoptive father and во left 
him without any means of performing the necessary religious 
offices towards the manes of his adoptive father and his 
ancestors, it may well be that the Courts would regard the соп: 
dition as essentially repugnant to, Hindu law and would refuse 
ы to uphold it. Butit would seem that а fair:and reasonable 
disposition’ of the property is not essentially repugnant to 
Hindu law". |The reservation in favour of the widow upon 
these principles was held binding according to Hindu law. by 
the Full Bench. The statement of Subrahimania Ayyar J. was 
quoted with approval in the referring judgment of Beaman J. 
in the case of, Vyasachurya, у. Venkubat. It was decided. there 
in the final judgment thate the reservation in favour of the 
daughter was invalid relying upon the decision in Venkappa’ 
v. Fakirgowda®. | The ‘general question referred was пф 
а) (1904) I. L. R. 27 Mad, 677, 586, e (1912) I. L. В. 37 Bom. 951, 262 


587, ж. в. > - 14 Bom. В. 1109, v. в, $ 
"E а (8) (1906) 8 Bom, L. R, 25: 
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decided by the Full Bench, . but the. reasoning proceeded (aps. 
262) upon the rules of Hindu law. . 


It would appear to have been established, by these decisions 


that agreements for xeasonable provision for widows ought to 


be upheld as valid according to general custom modifying 
the strict terms of Hindu law. · But no authorities have been 
quoted before us, in.favour of any other: persons in such connec- 
tion or in support of a general extension of the modification so 
as to include, as here claimed, reservations in favour of 
charities and religious endowments. The burden of establish- 
ing any such extension would lie upon the person seeking to 
prove such modifications of the strict rules of the Hindu law. 
That burd8n has here not been. discharged. Мо evidence 
whatever was adduced to show that reservations in favqur 


appropriate on such occasions and no texts have been quoted to 
prove that they would ba permissible on such occasions under 
the strict rules of Hindu law. 

We ought, thereforé; in my opinion, to decline to recognize 
the extension claimed and we ougbt to hold that the grant i in 
favour of the temple was invalid as not having been recognized 
by custom to be appropriate at the time of adoption or binding 
‘upon the adopted son in modification of the strict rules of Hindu 
law. The appeal ought, therefore, in my opinion, to be allow- 
od and the suit ‘dismissed with So throughout. 


HEATON J.—I concur. 


Appeal allowed. 
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[ On appeot fron the High Court of Judicature at Allahabad, F 


Present: 


БОННЕ HALDANE: Товр DUNEDIN, LORD SUMNER, Г 
КЕ SIR JOHN EDGE, AND, Мв. AMEER ALI | 


1918 . MEWA SINGH 
м RU Qr OE е 
ARE qu ` BASANT SINGH; 
Hindu. law—Mitakshura—Suit у ajectment—Form of mit Claim as. He 
nedrest reversioners--Proof. . "е . 


Those who claim the property of a separated deceased Mitakshara Hindu 
* as his reversionary heirs, musb show that they are both his next heirs and 
' ^ ^" within fourteen degrees, EE 
Theit Lordships accordingly condemned the’ plan of an ejectment suis 
where there were fifty-nine plaintiffs, andenearly twenty other parties in 
addition to the person in possession of the property left by a separated 
~ Mitakshara Hindu werogoined pro forma, as being members of the family 
though they advanced no olaim, and the scheme of the action had been 
to bring into Court a large number of persons, more or.less.remotely akin 
in blood, in the hope of ousting the defendants in possession by a mass 
> ‘attank, and afterwards to assign the fruits of victory to the parties entitled 
‘by further litigation inter ве. 


Тнк suits giving “rise to the appeals were brought by tho 
plaintiffs-appellants as the nearest reversioners (with the 
pro forma defendants ) to the estate of a separated deceased 
Mitakshara Hindu, Nihal Singh, at the death of his surviving 
widow. The Subordinate Judge had decreed the suits, but 
the High Court reversing these decrees had dismissed them - 
holding that the plaintiffs had not proved the alleged 
relationship. ч 


Dunne К. C. and Dube, for the айы, referred to the 
Punjab Land-Revenue Act (XVII of 1887), ss. 81, 34 and 44; 


and Ohwni Lal v. Nanda ©; and submitted that the alleged 
relatiónship was proved. 


De Gruyther K. C. and E. B. Raikes, for the contesting 
defendants-respondents, referred tq Govinda Charyulu v. 
Rangayya Appa Rao, and submitted the plan of action was 
bad. The plaintiffs must allege and prove that they are the . 


* Reported by J. M. Parikh, Bar.-at-Law, London, ; 
* (0 (1888) Р. В, No. 174 of 1888. (9). (1912) 17 C, L. J, 295, », o, 
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nearest reversioners within fourteen degrege, but their plaint Р.О, 
contained no such allegations. 1918 
: -~ 

The judgment of their Lordships was' delivered by yewa 8ікон 


LORD SUMNER. — The sole question in this appeal is whotherBasant Sifax 
the High Court of Judicature for the North-Western ` 
Provinces were wrong in holding that the plaintiffs had not 
proved their case. They reversed the decree of the Subordi- 
nate Judge; but ав he appears to have failed to deal with the 
real question, his conclusiofi need not be pursued. ‘The plaint- 
iffs sought declarations of their right to inherit certain 
properties in the districts of Amritsar and Saharanpur, which 
were in the’ defendants’ possession. They claimed to be the 
reversionary heirs of one Tika Nihal Singh, who owned thege 
properties till his death in 1864. The life-interests of his * 
surviving widows did not determine till 1907. The question 
was one of fact and the burden of proof was on the plaintiffs, 
Their counsel frankly admitted that their case must rest on 
certain family pedigree8—the other evidence, which had been 
put in, being inadmissible or inconclusive, 

There were fifty-nine plaintiffs, and nearly twenty other 
parties in addition to the persons in possession were joined 
pro forma, as being members of the family, though they advanc- 
ed no claims. The case was not one of the joint property of a 
Hindu family. If the case were proved, some one person or 
some few, standing in the same degree of genealogical 
propinquity, would alone succeed, but the scheme of the action 
has been to bring into Court a large number- of persons, more 
or less remotely akin in blood, in the hope of ousting the 
defendants by & mass attack, and afterwards to assign the 
fruits of victory to the parties entitled by further litigation 
inter ee, Such a plan is inconvenient and is much to be 
condemned. It is not в mere question of swollen expenses, 
which might be cured by an order to pay costs thrown away. 
The Court, as well ав: the opposite party, ig embarrassed and 
tbe issues are obscured. , The case can be disposed of on ‘other 
grounds, but their Lordships do not think it right that this 
' objectionable feature of the case snout’ be. passed over in 
. Bilenoe. е 

Among the properties held ls this very extensive family 
there were two, called, respectively, Wuin Puin and Raja 
Sansi; the former is опе о the subjects of the present litiga- . 
` tion, the fatter is not, In 1805, when Reja. Sansi was deal} 


Rx E 
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2 o 
Р.С with undér the Revenue Settlement then proceeding in the 
1918 Punjab, а wajib- ul“arz was drawn up, which ір: the regular 
= course embodied a shajra, or pedigree, of its proprietors. Ў “This 
ae ату was put in by the defendants. About the same time and under 
джана similar circumstances a pedigrec. was no doubt enrolled, when 
Lord Bu | Sumner: ‘Wuin ‘Puin was dealt: with, but this was not forthcoming. It 
must, however, һауе Ъеер the basis of the pedigree, which was 
embodied in the v'ajib-ul-arz; drawn: up when Wuin Puin. was 
‘dealt with in the nett Revenue Settlement in 1891, and .the 
official; who produced this pedigrde out of the proper custody, 
‘deposed that-it consisted “of two parts, viz., (1) the genealogical 
table prepared іп’ 1865, and (2) the addition made to it after 
1865. The genealogical table was prepared for tHe- first -time 
in 1865.".. This pedigree of 1891 was put in:by the plaintiffs. 
No ЕРИ was’ мв to:. the ase of either 
pedigree. : 

With- the : assistance of counsel, their Dadia have cares 
fully examined these two pedigrees. They do not agree with 
one another. Not merely does one cÓntain matter which the 
| other omits, This may be accounted for by the fact that one 
branch of thé family was at the date of the pedigree interested 
in опе mouzah and another in the other. Not merely are 
names, which from their position in the tree might be supposed 
to represent the same person, nevertheless very differently spelt ; 
this may. be due to want of uniformity in the system of trans- 
literation adopted, or of want of skill in applying it. There are 
further inconsistencies so serious that, without explanations 
from other вопгвов,` ‘which are not forthcoming, шоу shake 
thé credit of the whole family tree. 

Though, asit happens, the defendants are members of this 
family themselves, they do not stand or fall by any pedigree, 
| nor does the evidence of it bind them any further than it 

would bind а stranger. Their case is possession. They put 
in the pedigree of 1865, not for the purpose of proving that it 
was accurate, but-for the purpose ‘of contesting the plaintiffs’ 
case, by showing that pedigrees: of this family, drawn up in 
similar circumstances and from similar source and possessing. 
equal authority, &re. so discrepant that no trustworthy 
‚ inference can be drawn from eithtr for the purposes. of the 
present case. On the other hand, the plaintiffs may resort to 
the 1865 pedigree:if it supports them, and ‘are not bound to’ 
i « that of 1891 alone, if a legitimate opnclusion can be got'out of’ 
Фф combination of the two, ^ What the - plaintiffs canhot do is 
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е % 
to eke out the defeots- of either by mere conjecture as to both; P.G 
and this, in the opinion ofthe High Court, was all that іп. 1918 
фы”, 
substance they were able to do. аа 
It is not suggested that there were- any records of any kind фан 
which were or could have been таайе.цве ofin the preparation sarima 
of these: pedigrees. They appear to have been simply handed Lord Sw Sumner 
down by tradition and to have-been preserved by memory and 
by ‘oral communication -inter vivos:« As is well known, in 
social conditions’ where a people has not yet learnt to place. 
exolusive: reliance on writfen and printed records, and where 
family pride or family rights encourage the maintenance of a 
body: of oral family history, memory; unaided by permanent 
materials, i$ often a very sufficient "medium of record, and oral 
communication often: preserves the record with singular 
uniformity. Nor does a pedigree necessarily lose its value in ° 
proportion to its remoteness from the present time, at least as 
far as namen and kinship are concorned. The oldost names in o 
‘pedigree are naturally the first to be learnt and the first to be re- 
cited, and the names of fho sarliest generations may woll survive 
їп their proper order long after alltrustworthy memory of their 
lives has passed away. Their Lordships approach these pedigrees 
‘with every disposition to give them such evidentiary value as 
can: be justly claimed for them. It is, however, right to 
‘Observe that the best preparation for воб = critical’ task is 
' familiarity with the customs and-thoughts of the communities 
among whom these materials have ‘been handed down—an 
advantage Which not all of their Lordships-have enjoyed, and 
-one, furthermore, which they recognise as more fully possessed 
-by the: High Court, whose judgment is under appeal’ Accord- 
‘ingly: though they have subjected this evidence to an entirely 
independent scrutiny, they are loth,'and as they think rightly 
‘loth, to review the conclusion so arrived ab unless some error 
ean be plainly established. x $ 
The family in question’ is governed by- the law of the 
-Mitakshara. Those who claim to'be the weversionary heirs 
must bring themselves ‘within the necessary number of degrees, 
viz, fourteen. "They must show that they'are both next heirs 
“and near enough. The common sncester ‘is ‘one’ Khokar, or 
/Kharku; of him nothing: is known, not‘even his date, but, 
‘atcording to the pedigree of 1891, his fourteenth’ descendant'in 
' *& direct line was then traceable, во he must have lived long ago. 
: According to the plaintiffs, he begot three sons: Tehraj the first, o 
:gnd a'segond- Tehraj, and: Mahraj. - From Mahraj, they: Bay 
. 
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Eum about five descend from Tehraj the second. The first observa- 
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£ g descended Nihal Singh, whose death in 1864 extinguished the 


whole of the Mahibj stock, and thus entitled some of the 
plaintiffs, most of whom descend from Tehraj the first, though 


Bast Sine tion, which arises on the face of this pedigree is that the house 
Lord 1 Sumner of Mahraj appears not to be exhausted. It shows one Sarup 








Singh, who is not described.as childless and is not even stated 
to be dead. Itis true that,if Йө left male issue, whose line 
continued, Nihal Sintsh ought not to have been proprietor in 
1864, as he was, since Sarup Singh» was the elder brother of 
Nihal Singh’s great-great-grandfather; but the circumstance 
illustrates the иан way in. which these pedigrees ‘are 
made out. 

Let it, however, be taken, as the Judges in the High Court 


. took it, that with Nihal Singh his house came to an end. 


Tehraj the second is said by the plaintiffs to-have had a grand- 
son, Ghazi, the direct ancestor of the smaller group of the 


‘elaimants. Who was Ghazi ? According to them he was first 


cousin once removed of Lal, son of Mahtaj, and hé had a second 
cousin named Saidu, grandson of Tehraj the first, through 
whom, as their direct ancestor, the larger group of the 
plaintiffs come in to claim. Now, according to the pedigree 
of 1865, Ghazi was the grandson of Hathraj, one of Khokar's 


sons. Under this pedigree Khokar had only two sons: Hathraj 


and Bhiraj. If Hathraj is Mahraj the whole descent ів at: 
once in confusion; if Hathraj is Tehraj, which Tehraj i is he ? 
If Ghazi, Lal, and Saidu were brothers, as they are in the older 
pedigree, the house of Saidu must stand aside, and only some 
member of the house of Ghazi can claim. If Hathraj be 


Tehraj, or rather be both the Tehrajs, then either there was no 


Mahraj, or Mahraj is Bhiraj. But Bhiraj had ho issue. Hence, 
he ‘is’not Mahraj, or at any rate is not the plaintiff’ Maharaj, 
and ‘the plaintiffs are no relations at all of Nihal Singh, who 
came of other stock. ; It was argued that the two Lals are one 
and the same person, that the one Lal was really Ghazi’s 
younger brother and that во far the defendants’ pedigree is 
an improvement on the. plaintiffs, One effect of this.con- 
tention is that there is no necessity to go back to Khokar at 
the common ancestor, or to reacle,him through Mahraj and 
to trace down from him through Tehraj, whether Tehraj be 
one person or two. Wega or Bela then becomes the common - 
ancestor, for he was the father both of Ghazi and Lal, which 
upsets the plaintiffs whole olaim. Asa conjectural eméndation 
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' ZR" 
his may be.right, but it is guesswork.. 16 щау do. for those P С. 
-who pronounce the verdict’ of history, bht an action of eject- 1918 
ment is.a serious matter. А Np 
Tracing down through Ghazi we come in the direct line "E is 
the eighth remove to one Mahtaba, who is described in the UAsANTS Sinan 
pedigree’ of 18085 as being then alive. ‘He had a first cousin, Lord Sumner 
the son of his father’s younger brother, also described ав then “~~ 
being alive. These persons or their children (for they are not 
entered as childless) would be nearer tó Nihal Singh than the 
Ghazi plaintiffs. On the plaintiffs’ pedigree, however, they do 
not appear at all. Moreover, after Bhara or Behara, Ghazi’s 
grandson according to the earlier and his great-grandson 
according fo the later pedigree, ‘the two pedigrees become 
hopelessly irreconcilable. с 
On the other hand, if the consanguinity has to be traced - 
- through a common ancestor further back than Wega, alias Bela, 
namely, through Khokgr, which is the plaintiffs ease, then 
the Saidu branch is the elder, and according to the pedigree of 
1891, which alone recdrds this branch gnd by no means clearly, 

, one person at least—Partab Singh—not then marked as childless 
and not accounted for, would be senior to all others of that 
branch in the same degree of consanguinity. Now Partab 
Singh is not a party to these proceedings. . 

It may be that these puzzles and others, which need not be 
detailed, were capable of solution. Unfortunately the explana- 
tions were not forthcoming. The ‘plaintiffs themselves were 
sensible of their difficulties, for they incorporated in their 
pleadings а pedigree of their own, which does not agree with 
either of those proved. It was argued that the pedigree of 
1891 should be preferred to that of 1865, since the former 
refers to Wuin' Puin, while the latter refers to Raja .Sansi, 
with which the branches now claiming were not closely 
connécted, if al all. This explanation seems insufficient. If 
the family tradition was correctly preserved, then since both 
pedigrees and all the branches went back to Khokar and his 
immediate descendants, they should have given thé same 
account of the part, which was eommon to both, and, was 

*for both the beginning of all things. In fact they differ. 

_Hither may be right оге both may’ be wrong, but there is 

nothing. to show ‘what the link really is, which is needed to 

: . make good the plaintiffs’ claim, and 16 is the weakness of this 
link which is the weakness of that claim. - р - 
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: Their Lordships: will humbly advise His Majesty that the 
бра should be disrhissed with costs. - 


peels dismissed: 


Basses Saw. Solicitors doi: appellants: Barrow, Roger & Nevill. 


— 


Solicitor for respondents Nos. 1 & 2: Douglas Grant, 








‘Lord '8 
ae The remaining respondents did not appear. 
[ On appeal from the High Court of J'uaizature at Жай 1: 
| | Present" 
‘Lorp Sumner, Lorp PuiLLIMORE, Sie Joun EDGE, ` 
AND MR AMEER ALI. p 
1918 . KANDUKURI VEERA BASAVARAJU PANTULU 
wry 9. 
May 10 КАМ” OKURI BALASURYA PRASADA RAO PANTULU. * 
Hindu law— Bilabshara—Adoption by widor’ in the Drarida country y with 
. - 





assent of Sapindas whose assent 18 nevessagy— Position of a widow їп 
an undivided family—Cate of a divided family— Assent of nearest kinsman 
equally necessary--Rights to properly not 10 be disregarded. 

Under the: Dravidian branch of the Mitakshara law, in the absence'of ^ 
authority from her deceased husband, a widow may adopta воп with the 
assent of bis male agnate» 

. The Collector of Madura v.. Moottoo mdi Sathupathy (1), followed, 

In the’ саве of an undivided family the consent must be obtained by the 
widow within that family : it the father-in-law is alive from him: if nob 
from the deceased husband’s brothers, The assent of separate and remote 
d kinsmen is insufficient. 

Е The principle is the same if the husband dies separate from his kindred, 

The widow must still obtain the assent of her fathor-in-law.; if he be dead, 
‘of thé brothers or the other nearest S apindas, In considering what 
assent is- sufficient, rights of property cannot be disregarded : ‘and the 
widow cannot be allowed to adopt on the assent of remote relatives when 
there are near ones in existence. 


THE facts of the case are sufficiently stated in their Lord- 
‘ships’ judgment. The only question for determination in the 
"appeal: was as о the validity of the adoption'of the plaintiff- 
‘appellant No. 1. · The trisl Judge found that the consent of 
the Sapindas, on which süch adoption- was based, waa insuffi” 
‘cient, and that thé: widow who adopted the plaintiff had yo 


‘power’ surviving in her to make such adoption whatever assent 


she received. The High Court (Sir Arnold White О. J. and’ 


* Reported hy J. M. Parikh, Bartat-Law, London, 
(1) (1888) 12M I A. 397, 
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Oldfield J.) affirmed the dismissal of the suit on ihe first nd р.а 


е, Hence this appeal. 1918 
= 


‘De ‘Gruyther K. C. and J. M. Parikh, for the appellants.—, Кахрскові 
The nocessary consent of Sapindas was in fact given. Both? у. 
Courts are ‘against us on this point, but their findings are — 

‘not conclusive, as the question’ is really one of law. The 
authorities show that the widow's motive in making the 
adoption was immaterial, but that the corrupt giving of assent 
із bad.’ All that has to ho shown is that the Sapindas ex- 
ercised their discretion bona fide, and that they consented upon 
what they believed to be the wish of the deceased that an 
adoption should take place. 


‚ Dunne К. C., for the respondents. тыз case is covered Бу. 
Madana Mohana v, Purushothama™, | That,is quite different 
from the present case. 
‚ [Lord Sunner.—lf it be clear that the widow nover ҮТ 
= any spiritual benefit to her husband, but merely wanted to 
` spite some one, cannot the adoption be invalidated ?] 
. That is no worse than her failing to adopt from private 
reasons although authorised., Her motives are immaterial. 
It is true that the nearest Sapindas here have not given ‘their 
consent, but we have the consent of others and it is. not 
necessary that all'should consent: You only need sufficient 
-assént to show that the adoption wasin the interest of the deceas- 
ed or should be presumed to be in his interest: The Collector of. 
Madura x. Moottoo Ramalinga Sathupathy™; Rajah Vellanki 
Venkata Krishna Row v. Venkata Rama Lakshmi Nar-. 
sayya®, oo 
The judgment cf their Lordships was delivered i VP Бе 


Mr. AMEER ALL— This appeal arises out of a suit brought 
by the plaintiff, Bassavaraju, on the 22nd December, 1908, in 
the Court ofthe District Judge of Ganjam, in the Madras 
Presidency, for possession of considerable Janded property by 
virtue of his right аз the nearest reversioner by adoption to one 
Vishwanadha Row, the last male owner. And the question for 

*determination by this Board is whether. the adoption under 
which he claims title isevalid under the Hindulaw. Vishwa- 
nadha died in 1880, and since his death the properties were 
. held by Мз widow, Mahalakshmamna, for a Hindu widow's, 


a cop TrV eT Tar Deo cd 
(0 (1918) L, R. 45 L A, 166; , (2) (1868) 12 M; L A, 397. " 
*-90 Bom, І, B 1041, (3) (1876) 1. Б. 41,А.1,.. 
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estate until her Bn in 1008, when the defendants, who are 


admittedly the grandsons of Vishwanadha’s paternal grand- 
uncle and who, on, failure of the adoption alleged by the 
plaintiff, would be entitled as the nearest reversioners, took 


KaxXbogURt Possession of the same, and their possession was confirmed by 
Mr.Ameer Alithe revenue authorities, before whom the question now in 


1 
—T! 
' 


i 
> 





dispute was first litigated. . 

The plaintiffs’ claim is based on the allegation that 
Bassavuraju, the father of Vishwanadha, and one. Pedda 
Sanyasiraju were two brothers, and that Pedda predeceased 
Bassavaraju, leaving a widow named Narasayamma, who in 
1896 adopted him as a son to her husband, He is, thus, he 
asserts, nearer in degree as the paternal uncle’s son to Vishwa- 
nagha and has, therefore, a title superior to that of the 


“defendants to the succession to his estate. 


The Ramnad case™ established the proposition that, under 
the Dravidian branch of the Mitakshara law, in the absence 
of authority from her deceased husband, a widow may adopt a 
son with the assent ef his male agnates in the Dravada 
country, where such law is in force. The plaintiff, acoord- 
ingly, placed his adoption on two grounds—first that 
Narasayamma had direct authority from her husband to 
adopt a son to him; and, secondly, that his own adoption was 
made with the authority of the husband’s kindred. 

After the institution of the suit other parties, who had: 
acquired interest in the properties in dispute from the 
plaintiff or from his guardian, were joined as co-pleintiffs; it 
is, however, unnécessary to refer to them in this judgment; 
The following pedigree will explain the exact relationship of 


- the contesting parties :-~- 








Manian 
Peerayalingain, Ayyaraju. 
| м : 
Pedda Bamyasira]u, Basavaraju, Éanyasiraju. 
d. 1840 ог 1853, d. 1878. 
married '! - an 
Narasayamma 
d. 1807. 
aa . e 
Plaintiff, léged Vishwanadha Rao. Bajas: ara Baldur а Lakshim $ 
to have been d, 1880, leaving Row, Présada Prasada 
sdopted'in 1896, a widow, deceased. Row, · Row 
: Mahalakshmamma, defendant, defendant, 
е ^ 1908. СА 


[ey (1868) 12 M, L A, 397, 
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© The defendants challenged both the pgwer of the widow to Р. С. 
make any adoption and the validity of the assent or authority 1918 
with which it was alleged to have been made. They contended к, 
‘that under the circamstances, which will be detailed lator, a v. 
Narasayamma had no power to шаке вп adoption to he EU 


deceased husband, and that in any event the assent of the Afr. Ameer Ati 
Sapindas, on which its validity was conditioned, was not 


legally sufficient. The District’ Judge before whom the case 


came for trial in the first instance, in an able judgment in 
which he examined the facts aswell as the law applicable to 
those facts with considerable care, came to a conclusion wholly 
adverse to the plaintiff, He held in substance that the 
plaintiff had failed to establish the alleged authority from 
the -husband to the adopting widow, and that the consent ef 
the Sapindas on which the claim was rested was not ' 
sufficient. The learned Judge’ further held that Peeraya 
and his two sons Peddaand Basavaraju formed a joint'undivid- 
ed Hindu family; that Pedda died in the lifetime of his 
father somewhere before 1842 ; that onehis death his interest in 
the:joint family property vested by right of survivorship in 
Peeraya and Basawaraju; and that he left no separate property 
‘to which his widow could succeed and hold separately. Hoheld » 
that in this-condition of the joint family the power and capacity 

of his widow to шаке апу adoption to him came to an end when 

the joint family property vested in Vishwanadha’s widow. ' He 
-accordingly dismissed the plaintiffs’ suit. The High Court of 
Madras on the plaintiffs’ appeal did not consider it necessary to 
‘enter upon a consideration of this latter branch of the learned 
Judge's decision relating to Narasayamma’s power to make the 
‘adoption, They, however, concurred with the First Court in its ЕС 
other findings, and-in agreement with the trial J udge held that 

-tho Sapindas’ assent was not sufficient in law to validate 

the adoption ‘in question, and dismissed the appeal. 

The plaintiffs have now appealed to His Majesty in Council, 

and it has been strenuously urged on his behalf that the lower 
‘Courts have wrongly applied the law to the present саве... As 

the trial Judge has in his: judgment fully set out the facts, 
"their Lordships are relieved of the necessity of stating them in 

any detail. They propose, therefore, td refer only to some 
. Salient points in the history of this family. It appears that 


`+ Peerayalingam, the grandfather of Vishwanadha, died in 1846, 
' -leaving him surviving his widow Veyamma, who was the» 

< owner in her own right of the greater part of the property 
R, 31 е И 
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Р. 0, which forms the subject-matter of this litigation. The plaintiffs 
1918. allege: that Pedda Nied in 1853, whilst the defendants place 
—" his death so far back ав 1840. As already stated, the trial 
к ра Judge has found on the evidence that the datter date represents 
Kawpvr CB! wpproximately the real date of his death.. The finding: is that he 
Mr, Amer Ali died some years before his father’s death in 1846. . Veyamma 
zA died in 1855, when the entire family.estate vested in Bassavaraju, 
the surviving son of Peeraya. He died in 1878, leaving a son 
Vishwanadha, who sufvived him only two years. On his death 
his widow succeeded to the estat®, and held it asa Hindu 
widow until 1908. Narasayamma, the widow -of the pre- 
deceased co-parcener, had become, ор the death: of her husband, 
entitled to maintenance, which she received froni the estate 
until her death in 1907. Peerayalingam, the grandfather of 
Vishwanadha, had a brother named Ayyaraju; ‘his.son was 
also called Sanyasiraju and the present defendants are the 
sons of Sanyasi. .At the time of the alleged adoption this 
Sanyasi, who might be conveniently called Sanyasi II, was 
alive. Upon tris state eof facts the two "questions of law which 
the .High Court had to determine were exactly the two which 
the District Judge has discussed and decided. . First (and this 
went to the very root of the plaintiffs’ title), whether Nara- 
sayamma had, under the circumstances of: ‚ Peerayalingam's 
family, any power in 1896 surviving in her to make the 
adoption ; secondly, if she had, whether the assent that, is put 
forward is sufficient. ^ As already observed, the High Court 
have abstained from expressing an opinion on the first point.. 
. Assuming that Narasayamma , had, when she . purported 
to adopt the plaintiff Bassavareju, , the power to make. tlie 
| adoption, the question arises whether that power ‘was validly 
exercised. In the absence of authority from the husband, the 
valid exercise of the power by a Hindu widow in the Dravada 
country is conditioned on the assent of her husband's Sapindas, 
` In the present case the claim is rested on the assent of seven 
kinsmen, The, District Judge has, for convenience of reference 
and examination, divided the agnatic relations of Vishwanadha 
livibg at the time of the alleged adoption into five groups'in 
the order of propinquity. In: the first group are included 
Sanyasaraju (the defendants’ father) and the defendants. 
Sanyasaraju died in 1899; it has been found that his assent was 
not asked for nor giveu. In the second group are included · 
, three persons whose consent is said: to be contained in a paper 
Exhibit B. Both,Courts have held’ their signaturés to be 


* 
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forgeries. ‘To group 3 belong plaintiff Passavaraju’s father, 
his paternal unele, and a witness of the name of Ayyappa 
Raju. . These three have certainly given their assent to the 


adoption. . : f 
To group 4 belonged a man named Borayys Bhusana, sine 
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NDUKURI 


v, 
Kanpuxtri 


deceased, who is alleged to have conveyed his assent in a letter Mr, Ameer Ali 


addressed to the widow. This letter contains a general ap- 
proval of her intention to’ шаке ‘ап adoption, but does not 
evince a consent to any specific adoption. There are several 
men in the remotest group who do not seem to have been 
approached and do not enter into the consideration of the 
case. The question then is whether, in the absence of authority 
from the husband and of the consent of the nearest Sapinda, 
the assent of remote Sapindas is sufficient to validate the 
exercise of the widow’s power? None of the desided cases 
deal with the concrete question under consideration The 
decision in the Ramnad case, which forms the principal 
authority on the validity of an adoption with the consent or 
authority. of the husband’s Sapindas, declares in general terms 
the class of kinsmen among whom ће consent should be 
sought; and the generality of the expressions has in some 
instances given rise to doubts. But a close examination of 
the judgment shows clearly to their Lordships’ mind what the 
Board intended to indicate. Dealing first with the case of a 
joint and undivided family, joint in food, worship, and estate, 
the Board observed as follows :— 


"The question who are the kinsmen whose assent will supply the want of 
positive authority from the deceased husband is the firat to suggest itself, 
Where the husband’s family is in the normal condition of a Hindoo family— 
i. е. undivided—that question is of comparatively easy solatbion, — In such a 
case the widow, upder the law of all the schools which admit this disputed 


power of adoption, takes no interest in hor husband's share of the joint estate, _ 


except a right to maintenance. And though the father of the husband, if alive, 
might, as the head of the family and the natural guardian of the widow, be 
competent by his sole assent to authorise an adoption by her, yet, if there be 
no father, the consent of all the brothers who, in default of adoption, would take 
the husband’s share would probably be required, since it would be unjust to 
allow the widow to defeat their interest by introducing a new co- parcener 
against their will.” | Я 


* There the widow had acquired some property which was 
held by her husband separately from the other members of 
tHe family, which is not the case in the present instance, as 
. Pedda left no separate property. Dealipg with the case of a 
widow so situated, Sir J ames Colvile went on to say :— 


= 
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P. C. * Where, however, as in the present cage, the widow has taken by inheritance 
1018. the separate estate of er husband, there is greater difficulty in laying down 
a, в rule, . The power to adopt when not actually given by the husband can 

KANDUEURI only be exeroiged when a foundation for it is laid in the otherwise negleoted 


a 


observance of religious duty, as understood by Hindoos, Their Lordships do. 


KAXpuxuBI Wot think there is any ground for saying that the consent of every kinsman, 


Ar. Ameer Ali 


> 


however remote, is essential, The assent of kinsmen seems to be required 
by reason ‘of the presumed incapacity of women for independence rather than 
the necessity of procuring the consent of. all those whose possible and 
reversionary interest in the estate would ‚Бе defeated by the adoption. -, In , 
such а caso, therefore, their? Lordships think that the consent of the father- 
in-law, to" whom the law pointe as the natural guardian and ‘venerable 
protector’ of the widow, would be sufficient, It ia not easy to lay down an 
inflemble rule for the саве in which no father-in-law is in existence, Every 
such case must depend upon the cirqumstances of the family. All that can 
bo said is that there should be such evidence of the assent»of kinsmen пя 
suffices to show that the act ів done by the widow in the proper and bona 
Jide performance of a religious duty, and neither capriciously nor from 4 
* oorrupt motive.” 5: 
The decision. in the Ramnad case was followed and ` 
explained -in Rajah Vellanki Venkata Krishna Row су, 
Venkata Rama Lakshmi Narasayya ©), which established 
the following proposi&ions: That the "requisite authority 
in. thé ease of an undivided family is to be sought by the 
widow within that family; that it is in the members.of that 
family that she must presumably find such. counsellors and 
protectors as the law makes requisite for her; and that she 
cannot at-her will travel out of that undivided family and 
obtain the authorisation required from separated and remote 
kinsmen of her husband. This being the position of a widow 
in an undivided family, what are the conditions imposed on 
her if her husband happens to die in a state of separation from 
his kindred? Division does not affect her personal dependence 
or give her an independent status to alter, by her own 
-authority the succession to the estate which. she takes as the ` 
. widow of her husband. She is still dependent for counsel and’ 
protection upon the nearest Sapindas of her husband who are 
the most closely united to him by ties of blood, or, to use the, 
language of Hindu lawyers, by “community ‘of corporal , 
particles.” ` The father of the deceased, if still alive, continues 
to be her ‘natural guardian апа” venerable protector.” He 
has further moré а direct interest іп the protection of the estate,” 
for in case of her death without leaving her surviving a 
daughter or the mother of her deceased husband he has a right: 
to the reversion. His authorisation is therefore essentially * ' 
requisite fo the validity of an adoptiog by her husband. If 
А 


п) 1870). R. 4 L A. 1. 
. 
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. there is no father the divided brothers take his place by virtue Р: C. 
of the tie of blood as her husband's nearest Sapindas; they 1918 
become her natural guardians and the protectors of her ndi 
interest, They also have an interest in the protection of the 
inheritance. In the absence, then, of the father the assent of "OUR 
the divided brothers is equally requisite for the validity of the afr. Ameer Ali 
widow's adoption. ' If a majority assent and one refuses, his 
objection may be discounted. But the absence of their 
consent or in case there is only one, of hi consent, cannot be 
made good by the authorisation of distant relatives remotely 
connected whose interest in the well-being of the widow or 
the spiritual welfare of the deceased, or in the protection of 
the estate, i8 of minute character, and whose assent is more 
likely to be influenced by improper motives. In this cog- 
nection it seems desirable to bear in mind the following > 
observations of the Board in Shri Raghwnadha v. Shri Brozo 
Rishoro™ :— . B . 

“But it is impossible nob to soe that there are grave social objections to 
making the succession of proferty—and it may he in the case of collateral 
succession, 48 in the present instance, the rights of parties in actual possession— 
dependent on the caprice of a woman, subject to all the pernicious influences 
which interested advisers are too apt in India to exert over women possessed 
of, or capable of exercising dominion’ over, property. It seems, therefore, 
to be the duty of the Courts to keep the power striotly within the limits which 
the law has assigned to it.” 

It is true that in the judgment of this Board in the Ramnad 
case some expressions are used which might imply that the 
question. of reversionary interest forms only a secondary con- 
sideration in determining what Sapindas’ assent is primarily 
requisite, but the remarks that follow as‘ to the right of 
coparceners in an undivided family to consider the expediency 
· of introducing в new co-parcener, coupled with the observations 
of the Board in the subsequent case of Rajah Vellanki Venkata ' 
Krishna Raw v. Venkata Rama Lakshmi Narsayya™, show 
clearly that rights to property cannot be left out of considera- 
tion in the determination of the question. 

In the latter case the Board observe as follows :— 


“There should be such proof of assent on the part of the Sapindas as should 
ke sufticient to support the inference that the adoption was made by the .widow 
not from capricious or corrupt, motives, in order to defeat the interest of this 
or that Sapinda, but upon a fair consideration ot what may be called a family 
cotincil of the expediency of substituting an heir by adoption to the deceased 
husband, ” 


And an eminent Hindu eya, dealing with the questioni 
r 
(D азїбўї, R. 3L, A, 154, с. (89) (1876) 1. R, 4 I, A. 1, 14. 
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É. C — whose aonsent is roquisite to the validation of an adoption when . 
1918 the husband is. separate, remarks that an adoption is more & 
gs temporal than a.spiritual institution, there. being no spiritual 
-ANDUKURI А ; 
C а: reason for adoption if the deceased left a fraternal nephew ; 
тобон апа that the requisites of a valid adoption. are all temporal ; 
Mr,AmeerAli therefore, the spiritual consideration should not be allowed to 
~~ influence the judgment regarding the secular essential. And 
he then goes on.to add— 
- “Some light is thrown’ on the point by the decisions relating to alienations 
by widows with the assent of the next heir,"«1) 

The reasons which make the assent of divided brothorsa 
requisite condition apply mutatis muiandis to the case of the 
nearest Sapindas other than brothers. In, the ‘present case 
Sanyasiraju II was unquestionably the nearest. Sapinda to, 

. Bedda at the time of Narasayamma's adoption. He was also 
unquestionably nearest to Vishwanadha. The case for the 
plaintiff.is that in 1882 he had given his consent to Narasa- 
yamma making.an adoption, which was repeated in 1894. The 

dili: trial Judge who heard the evidence found as a fact that both 
allegations were false; and the High Court agree in that view, 
The concurrent finding of the two Courts on this point is not 
open to question on this appeal. Their Lordships consider, even 
if it were open to discussion, the reasons given by the District 
Judge for disbelieving the story to be conclusive. ee 
It was argued at the bar that no application was made ‘for 
the assent’ of Sanyasiraju II because it was known that he 
would refuse. This, іп their Lordships’ opinion, іва futile 
reason for not applying for his assetit. E 
In their Lordships’ opinion this suit must fail on the second: 
ground on ‘which the trial Judge decided the case, viz., that 
Narasayamma did not obtain the requisite assént necessary for 
the valid exercise of that power. Their Lordships express no 
disapproval of the decision of the ‘District Judge on the ‘first 
point, but, like the High Court, do not find it necessary to 
decide it. i; x Vues 
Their Lordships will accordingly humbly advise His 
. Majesty that the decree ofthe High Court dimissing the suit 
should be ‘affirmed ‘and the appeal should be dismissed 
with costs, of ° О / 
. Bod Appeal dismissed. 
Solicitor for appellants: Edward Dalgado. ew 
. ‘Solicitor for respondents: Douglas Grant. | 


(1) Golap Chandra Shastri on the Hindu Law of Adoption, 
e 
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Before: Mr. Justice Heaton and Mr. Justice Hayward, > 


EMPEROR : oe 4 1918* 
AN | = 
PUNJA GODAD.* . EE Ld 


Penal Code (Aci X LV of 1860), Sec. 487—Mischief by ahimal— Liability of owner— 
` Cattle Trespass Act (I of 1871), 8c. $6. 

Cattle belonging to the acoused, who were Rabaris, having най ' 
on the complainant’s farm and done damage to the crops there, the acoused 
were tried for the offence of misghief under s. '427 of the Indian Penal Code 
and also for an offence under в. 26 of tho-Cattle Trespass Act, It appeared 
that on previous occasions too cattle of each of the accused were impoung- 
ed a number of times for similar acta. The accused were convicted for ° 
the offence by the trying Magistrate, but acquitted, on appeal, by the 
Sessions Judge. On appéal to the High Court ;— 

Held, restoring the convictfons, that there was a olear intantion in the 
acoused to have their catjle graze on crops ab the expense of others, — o e 


Тне complainant was in charge of the Nadiad Association 
Farm. On the night of the 26th of November 1917, cows. be- 
longing. to the two accused trespassed upon the farm and did : 
damage to the crops to the extent of Rs, 250. . On previous 
‘occasions also cattle had trespassed there and damaged the 
crops. The accused were Rabaries of Nadiad. It appeared, that 
‘from the 1st April of 1917 to the 31st of January 1918, cattle 
s accused No.1 had been impounded for similar acts 85 times, 

whilst those of accused No, 2 had met with the same fate 
94 times during the period. ` 
| ‘On ‘these facts, the trying Magistrate con vidted both accused 
and sentenced them each to, undergo rigorous imprisonment 
for one month. The accused No. 1 was also sentenced to pay 
a fine of Rs. 250, and accused No. 2, of Rs. bl. 

The accused appealed. The Sessions Judge of, Ahmedabad 


sot aside their convictions and sentences, on the following 
grounds ; — 


"I do not think that & person ilo is responsible, for damage through e 
“gence, ho wever gross, oan be made oriminally responsible for such damage—in 
the sbsence of special statute E in the case of s. 304 A— unless indeed the 
damage was inevitable, or so extremely likely that no reasonable niam could 
he supposed to contemplate anything else., If appellant had driven-his cow 
to the plot of the complainant and turned it loose therein or near a suitable gap 
jn the hedge then I think he would have rightly been convicted of mischief 
eee there might have beone possibility ‘that the cow would have doie * 


* Criminal Appeals Nos, 241 eae 242 of 1918, 
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$48 Hk BOMÍAY LAW REPORTE, [ vor. xt. 


А. Ов. J. no damage if, e. g., ite had been recently fed or was во wild that it at once 
1918 bolted to the desert, ! 


—— Ав a general rule a person who is indicted for an offence is entitled to 
Empano aoquittal if it is not shown that he intended the consequence. And though if 
t. that consequence be the inevitable result of his act he is not allowed to plead 


Pu*zA Gopabthat he did not intend such consequence, yet such result must really be 

=o inevitable and .known by him to be such, In the present case this does not 
appear to have been shown. I think, therefore, that the acdused in both 
these appeals is entitled to an acquittal. 

I have said I regret, this . conclusion, The intolerable nature of this 
grievance is clear from thé evidence in this case, But Iam well aware of tho 
evils that arise from the persistent habit ef graziers in this district of Ahme- 
dabad of allowing their cattle to wander and graze at will ‘The loss to the 
cultivators is extreme and it is not to be wondered at that murders and 
murderous assaults committed by oultivators on graziers are very common, 
In my opinion the remedy by impounding is quite inadequifte and nob only 
because the penalty is insignificant but also because people are reluctant from 
r¥ligious reasons to impound cattle. In my opinion s. 26 of the Cattle Trespass 
Act should be applied to this area with the proper modifications, 

The Government of Bombay appealed against the order of 
acquittal. e 
е е @. N. Thakor, for the accused. . 

S. S. Patkar, Government Pleader, for the Crown. 


HraTON J.—The Government of Bombay have appealed 

. against the acquittal by the Sessions Judge of Ahmedabad of 
two men who were originally convicted by the First Class 
‘Magistrate of Nadiad for mischief under s. 427 of the Indian 

> Penal Code, and also under s. 26 of the Cattle Trespass Act. 
The facts broadly are these. One day cattle belonging to the 

two accused’ were found in the Nadiad Association Farm, and 

they did on that occasion damage, which is estimated at more 

than Rs. 200, to the growing crops. This farm had been 

. troubled on previous occasions by trespassing cattle and 
damage had also been done and as the Farm Overseer tella us 

some of the cattle that came on to the farm on the particular 
occasion we are concerned with, were the same which had 
‘previously damaged the crops at the farm. On the previous 
occasions apparently the farm ‘people had failed to seize the 
cattle but on this particular occasion—it was the 26th 
"November 1917—they seized and took them to the pound. 
About these facts there is no doubt whatever. The two 
accused are the owners of the cattle and are Rabaris. There 

are two- theories in this case : one is the theory of the Prosetu- 

tion and the other that of the defence. The Prosecution say 

. thatthe accused, the owners of the cattle, habitually allowed 
them to stray in order that they might feed on the'growing 
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crops of others, The alternative ‘defence $heòry is. that theré А. 05. J. 
was по such intention or purpose but that the cattle owners 1918 


‘or Rabaris were not quite so careful as: perhaps they ought to “= 
be, and consequently«his unfortunate result happened. Now M s 


if. it is established .that the. Барага did ‘habitually an JA борар 
deliberately permit their cattle to stray inorder that they might Heaton J, 
graze: on the crops of others, ‘then any given instancé of such — — 
‘straying:cannot, as a matter of common sense and ordinary 
reason, be regarded merely as a'case of negligence, Equally 
cléarly any such case falls within the definition in s, 425 of 
the Indian Penal Code and within s. 26 of the.Cattle Trespass 
Act. As regards the latter gection, І may mention: here ‘that 
the Sessions Judge in appeal fell into an error in supposing 
that the operation of this section’ had not, in the Nadiad 
Taluka, been extended to the ease of cattle. The Government ' 
Pleader has pointed out to us that in: fact it has been so 
extended, and this will.appear from the Notificafion No. 
4069 dated 24th November published at page 968, Part I of the 
Bombay Government Gazette, 1891. Now, аз Isaid, if these 
cattle were habitually and intentionally so conducted ог 
driven ав to result'in ‘their grazing on other ‘peoples’ crops, 
then the offences charged would: е proved. The question. o 
before us, therefore, is not a question of ‘law:.at all, but а 
question of fact. Are we justified in inferring or compelled 
to infer from the circumstances proved in the case that these 
Rabaris deliberately ‘and designedly permitted their cattle to 
graze’ ‘on the crops of others? The circumstances established 
-are not ‘only those which I have already, mentioned. There are 
these further facts : The cattle of these two accused have been 
impounded between the lat of April 1917 and ‘1st January o 
1918,85 times in ihe case of the first accused, and 94 times i in the 
case of second. Ina great majority of these cases they were im- 
pounded not by publie servants but, by private persons. 
Where these impoundings were by private persons, the infer- 
ence is that they’ were made because the cattle had done 
damage to the crops of those persons. ` I think when facts such 
as these ‘are establishod—and they are established in this case— 
бпе is-driven to the' conclusion that these Rabaris did designed- 
ly contrive that their се should graze on ‘other peoples’ 
orbps. I really cannot myself find any other rational explana- 
tion of the matter. To me it seems to: be futile to talk of | 
` nothing worse than negligence. I think ‘any ordinary reason- * 
able ‘man. would- in all probability infer an undoubted and 
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deliberately mischiéqous intention.and that-is what I-do infer, 


TThe-defence: evidence .is.entirely. unconvincing. The defence 
say that the Rabaris’ cattle strayed.when taken to their grazing: 
lands. But the straying was too persistent, for this explanation 

account for it іп a way. satisfactory to what I ‘conceive to 
be’ the: average. mind. Therefore, the prosecution have. 
made out a clear intention in the accused to have their cattle 
graze on.crops at the expense of the farmers. . This in, my. 
opinion clearly falls within the definition of- mischief in в..425,. 
Indian Репа]: Сойе, and equally within the intention of s. 26, 
of the Cattle Trespass: Act.. 2x cs 

:When.the matter went in appeal before the ener J ine. 
he acquitted the accused partly because he made & ; mistake: as, 
tathe application. of s. 26 of the Cattle Trespass Act and 
partly because he thought that no more than negligence should’ 
be the inference from, the’ circumstances. It is clear from 
what I have said that this is, in: my opinion: & акен 
conclusion. : 

. We agree that. thesestwo men anual bo convisied. of offénces 
under в. 427, Indian Penal Code and: s. 26 of the Cattle Tres- 
pass Act and that they should both:of them undergo rigorous. 
imprisonment for three months in each case.and that the 
order. ав. to. fines: should remain: as in. the: Доош: of ihe 
First Class Magistrate. . 


r 


` HAYWARD LE concur, I consider that criminal, intention 
has been completely proved by the previous 85 occasions in which 
the cattle of accused No. 1 and the 94 occasions in ‘which ‘the 
cattle of .&coused No. 2 had been impounded for trespass dur- 
ing the preceding ten ‘months, The. impoundings | were mostly 
by private persons who could, only have impounded cattle. for, 
straying, upon, and doing damage to, their lands under s. 10 ‘of, 
the Cattle Traspass Act, When the question is whether an 
act was accidental or intentional в series of similar occurrences 
are relevant under в. 15 of the Indian Evidence Act. , It is not, 
essential to prove an act but is sufficient to show an omission, 
such as the -omission Чо take due care of ‘cattle to constitute, 
the offence of causing mischief by reason of. the provisions of 
s. 32 of the.Indian Penal Code. Its again ‘not , necessary to 
prove that the accused directly intended ` the. mischief caused, 
or that it. was ‘inevitable as stated. by the. learned Sessions 


: Judge. It is-sufficient to show that the accused, knew. it,- was. 


likely ‘that the mischief would result as expressly реи 
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in.ss., 425 and 427 ofthe Indian Penal Codey Deterrent sentences 
are, in. my opinion, песеввагу:іп view of the remarks: regarding 
the seriousness of such offences ` made in the. judgment ©, the 
learned Sessions Judge. TC poem 


wozu р . М d б И : Appeal: allowed 
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Penal Code (det XLV Of 1860), Bec., «$19 Theft —Atachnent v catile for m поп. 


payment of land ‘revenuie—A tachment ‘effected without actual seizure of catile— 
Oatil dimers removing the cattle” without, pérmission—Offence—Bombay Land 

: Revenue Code (Bom, Ас ‘F of 1879), Sec. 154; ` Е 
Accused Мов, 2 and 3 paving made “a default in the payment of land 
E révenue, the Mamlatdar procéeded to their howse and made a panchnama 
declaring théir buffaloes to be under attachment. At the instigation of 
accused’ No. 1, the other accused untied and removed the buffaloes, The 
trying Magistrate | convicted the acousod of the “offence of theft. ‘The 


, Bessions Judge _ referred the case to the High Court: being of opinion that 


. the removal of-the buffaloes did not amount to theft because the buffaloes 


.were not‘at the time in the~ possession of the Mamlatdar, who had not 
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November 12 


actually-effected the Abtsohment: by- laying hands ow the animals or воша 


‘fastening théreof ;— í = 
наз, that the adcused were rightly convicted of the offence of theft, 


` the Mamlatdar was to be’ deemed. "to. Бе in possession 


| та; as he Бай a atatutory right | to take, possession, he came: to the 


x place ; where the buffaloes: were with the intention of taking possession, he 


made a- declaration _ and „a panchnama that he. had ataken ‘possession, and 


e he exercised .the -righb of posue by. кашу the defaulters from’ 


| removing them, ` ` 


"THE ‘accused lived at the village’ of. Xhandii ` in ‘the, Kaira 


District..- '- 


‚ There haying | been. & , default i in the payment of land revenue 


by accused Nos. 2 and 8, the Mamlatdar , accompanied by, the 
Mahalkari, the. Ayalkarkun and other Karkuns. proceeded -;to 
the housg of the accused to, distrain their. moveable: property 
under s. 154 of the Bombay Land Revenue. Code.. They found 
two ,she-buffaloes, which were being milked at the. time.. 

* Criminal ‘Reference No. 39 of Sessions Judge of Ahmedabad.. 
‘Tous, made by B. C, Kennedy, : 


“t 
B e 
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А. Ов, J. When.the milking was over, the Mamlatdar prepared a panoh- 
1918 тата and declared that:the she-buffaloes .weré under : attach- 
C7 ment. No.one seized the buffaloes or even touched them; 

es e they remained where they already were tied to pegs.in 

E ont of-the accused’s house, Shortly afterwards, accused 

Nos. 2 and 8 were seen approaching the she-buffaloes for 
- untying them under the pretext of watering them, but 
the accused were ‘distinctly told by’ the Avalkarkun : not 
to touch the animalf as they had already been taken into 
attachment. Later, however, at the instigation of Lallu 
Lo (accused No. 1), accused Nos. 2 and 3 untied the buffaloes and 


removed them away. 
For this act, accused Nos. 2 “and 8 were charged with 
the offence of theft and accused No. 1 with abetment of it, 
* Before the trying Magistrate it was contended that no offence 
had beeh committed, since the buffaloes were all through in 
the possession of the accused. The Magistrate overruled the 


contention on the following grounds :— 

55 ‘The defence pleader brought to my notice that, ‘according to law, бетәм: 

. sion did not pass to the complainant, although he, and Exh, 2, and others of 
the party, may have either completed the panchanama, or orally deolared 
to the accused that the ‘cattle were taken into attachment, and though 
the Government officers, including Exh. 1, were near, on the ground that, 
uuder G. В. No, 369 of 18-1-1901, at p. 247 of Sathe's Land Revenue: Code of 
1809, the complainant or some one on his behalf, should have effeoted distraint, 
of the she-buffaloes, i..e, should have themselves untied the animals from 
their placos;. and then only,'possession could be said to have passed to the 
complainant, before Motior Narayan or any one removed them, and as this 
was .nob so done, the possession had remained with the accused. , I do not 
agres with this view of the theory of ‘possession’ in this case, ,The С. R. in 
question seems to relate to the 'distraint' of property in possession of a Court 
or a publio officer only. The G. R. is not a law or rule appheable to all 
cases, I think,” therefore, that, in the oase on hand, the possession ‘of the two 
she-buffaloes, had clearly passed to the complainant, after tlre panchanama Exh, 
1/1, and after they (complainant and the party), had in addition declared the 
same to the acoused, and even warned them that they should nob touch the 
attached buffaloes; and since Exts, land 2 and peons were quite olose to the 
attached property. ; 

Accused Nos. 2 and 8 were convicted of theft and sentenced 
to suffer simple imprisonment for six weeks; while accused 
No. 1 was convicted of abetment of the oae and sentenced , 
to undergo simple imprisonment for three weeks. ы, 

The last ‘two accused appealed tô the Sessions Judge of 
Ahmedabad, who acquitted them. Ав the sentence passed. 
on -accused No. 1 was not: appealable; the learned Judge. 
referred’ his case to ‘the High Gourt; on. the.’ following 


" grounds : = . 
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Bat in order to make ont,that there'waa theft iti necessary to prove thab A Ов, J. 


the Mamlatdar actually reduced the animals into ion, Merely drawing 
oub a panchanama is not sufficient especially when ( as here ) the panchnama 


1918 
— 


was the merest formality. ‘Ib is necessary’ ‘for the person actually сое EMPEROR 


the attachment’ to lay hapds on the animal’ or some fastening thereof oz. to 

begin to drive off the animal or animals by way of. asserting dominion . over, 
it or them. Till that is- done there is, no attachment any more than is there 
arrest without imposition of hands. Now this was never done here. I think, 
therefore, that the buffaloes were never in the possession of the revenue officers 
and that consequently removing them was not theft, 


- Thé réference was heard. я, 


В. J.. dor ( for G. N. Thakor ), for the accused.— 
Póssossion taken must be actual.’ The view taken by the 
learned Sessions J udgo was bhe correct one. The Aval Karkun 
had поё, done anything to take actual possession. In order to 
attach the buffaloes it was necessary to untie the ropes from 


the pegs or to touch ihe buffaloes or to, do something of the ' 


kind. Order ХХІ, rule 43, Civil Procedure Code, provides for 
the attachment of moveabte property in the possession ‘of the 
judgment- -debtor. Thare the attachment ів to be made by 
actual seizure. In 9. В. No. 869 of. 7901 also it is provided 
that property in the hands of the Court should be distrained 
by actual seizure. The peons who were on the spot had 
accompanied the Aval Karkun and were merely standing there. 
They were not specifically posted there to Ех the accused 
from removing the buffaloes. 


S: S. Patkar, Government Pleadear, for’ the . ‘Grow — 
Seizure may be actualor constructive (see Halsbury's Laws of 
England, Vol. XI, p. 165). In Cramer v. Мой it was held that 
a landlord can distrain by -asking ‘the tenant not to remove 
the goods. There‘is evidence to show that- the Aval Karkun: 
had. taken possession. In the panchnama also it .is mentioned: 
that the buffaloes were attached., 


Prart J.—This is ‘a reference froin the Sessions judge of 
Ahmedabad in the case of accused No; 1 Lallu Waghji who 
was convicted of the offence of theft by the First Class Magis- 
trate of Nadiad.. Lallu Waghji was the Ist accused in the 
qase before the "Magistrate and he and two others were 
convicted of theft. Тһе two others, accused Nos. 2 and 3; 
appealed to the Sessions J udge and the Sessions Judge reversed 
the convictions of accused Nos. 2 and 8 under s. 879. The 
case of accused No. 1, Lallu Waghji, is referred to this Court, 


А i (D^ (1870) L. В, 6 Q.'B; 357. 





v. 
LALLU 


WaAGHBJI 


° D 
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А. Cr, A ав no appeal. lay in pis case; the sentence- being one of таш 
isis imprisonment for three weeks only. ' 
et . The. facts out of which the, convictions arose ага as 
Eurzno -follows. :—Accused Nos. 2.and:8 had made в default. in. the 
tani | payment : of land revenue and: the- Mamlatdar proceeded to 
— their house to make a distraint of moveables under в. 154 of 
Pratt J. “the Bombay . Land Revenue Code. . He found two she-buffaloes 
^ belonging to these accused. whieh. were being milked һу а 
woman of the defaufters' household... He told her he intended 
to attach the buffaloes.and the wombn said that he. might do 
80 . after she had finished milking them: ‘The Mamlatdar 
allowed her to. finish and then аде ' a` panchnama declaring 
‘the buffaloes’ to ‘be ‘under attachment. Accused Nos, 2 апі 8 
pied - to reniove the buffaloes on the pretext. of watering them, 
* but were prevented from doing 80 by the Mamlatdar. Sub- 
sequently ab the instigation | of „accused No. 1, Lallu Waghji; 
who is & leading. villager, accused Nos. 2 ind ‚8 untied ‘and 
reliloved the buffaloes. The Sessions Judge i. of opinion 
theft, because. the “buffaloes ` were not at the timo in 
the, possession of ‘the Mamlatdar.' He says in his judg- 
ment that iti is necessary ; for ‘the person effecting the attach- 
ment actually to lay! hands on the animals or some fastening, 
thereof, and that ‘until that is done, there is no attachment 
i any more than there is arrest withóut imposition of hands, ' 
| We think : this statement ‘of "law. is incorrect. The 
English common law rule is that, except in case of ‘submission, 
arrest-of person ‘consists of the actual seizure-or touching of 
the body of person with a ‘view to his detention. This rule 
-would.-no. doubt.bé. followed in':India alfhougli there: is no 
express authority-on the subject. but:it has no application: to 
distraint of chattels. The attachment was not under. the Code 
of Civil Procedure and therefore the. provisions of Order XXIII, 
rule 48, ‘which require, actual seizure, do not ‘apply. The common 
law rulé в as to. seizure for distraint of chattels is that the 
seizure may. be either ‘actual | or constructive, . This is illus- 
trated by the case „of Cramer v. Moti "where the refusal 
ofa landlord ; to, allow the owner of a, piano let on hire to 
his tenant, to remove „the piano urftil his rent was paid wa, 
_held to be. в sufficient seizure эңе ‘the landlord had. 
never touched. the quinos - ° 


. 7 (1) (1870) L, R. 50. B. 39, : 
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- The:point - which- the Séssions "Judge ad to.considér was 4: 08.7. 
whether the buffaloes were in- “possession of the Mamlatdar. 1918: 
Now physioal'contaet is not necessary to complete - -physical ^ 77 
possession, and possession depends upon the physical possibility t g 
of the’ possessor dealing with the thing exclusively. The facts pu 
here found are that the Mamlatdar had а statutory - right to — 
take possession, he came to the place where the buffaloes were Р 87. 
with-the intention of taking possession, he made & declaration 
and the panchnama that he had taken possession and he exercised 
the right of possession by forbidding the- 'défaulters from’ 
removing them. On these facts we think the Mamlatdar was in 
possession and: that the offence' E theft was constituted ` by 
the removal'of buffaloes. 

We thérefore see no reason to interfere with the conviction 
arid sentence passed by the Magistrate, First Class, of Nadiad, * 
and direst that the record and proceedings, be returned. ` | 


HEATON J. ER. concur. 


D 





` Ovieiatione and E ih 
‘CRIMINAL REVISION. 
Du. ^ Before: Mr. Jaco Hio and Mr: айа Hager PUE: E. | 
THE GODHRA MUNICIPALITY. ^ ^... |: 1918 
 HARILAL TATTUBHAT i SONL* isse 77 Beplombor 8 


Bombay District Municipalities Act (Вот, дч ш of 1901), . Bec. 96— Notice: of 
new buildings—Permission from Ng A телне in the 
permit—Ultra vires. 

The acoused obtained permission from the. Godhra: md to 
re-build his house, on the 22nd October 1915, under s. 96 of the Bombay. 
“District Municipalities “Aot, 1901. The permit contained a condition that 
the permission was to remain in force for six. months, from its date, ‘The 
acoused was found re- building his house on the 3rd January 1918, ` Ho 
was accordingly prosecuted for- ré-building without permission, bub ‘was 

- asoquitted on the ground that the limitation of the period -was illegalg 

` The Municipality having applied against the order of acquittal :— " 

* Held, upholding the order of acquittal, by Heaton Л, that although ‘the 
Municipality had power to sey that a work- to which it gave permission 
` under в, 96 of the District Municipalities ' Act ‘should be "begun: within a, 


oertain time, it was doubtful whether ib had power to say-that a work 
must be finished within a given time, , 


ee ee ГУК 08 
*Criminal Application for revision acquittal: passed by the Bench «of ' 
Ko, 268 of 1918, &galnst an order of Honorary Magistrates at Godhra, 
e 
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А, OR. J. 2 Hed, by HaywardiJ., that. ‘the time limitation contained in the per- 


1918 mission to re-build was ultra vires and a limitation nob contemplated by 
-` - the Legislature in PE в, 96 in its present form in Bombay Aob II 
GopHEA ' „of 1901, 


Momoa | 

: THE accused owned a house at Godhra, Не applied to. the 
Наны Godhra Municipality for permission to re-build his house, 
: under в, 96 of the Bombay District Municipalities Act, 1901. 
The Municipality granted the permission sought on the 22nd 
October 1915. .The permission in question contained a con- 
dition: This permit “will have effect for six months from 

this day.” 

On the 3rd January 1918, that i Jis; long after tho permit had 
ceased to have effect, the accused "was found re-building his 
house. He was accordingly prosecuted for the offence of 

. building a house without permission from the Municipality. 
The trial took place before a Bench of Honorary Magis- 
trates, who acquitted the accused on the following grounds :— 
Now this case mainly rests on the decision of the question whether the Muni, 
di cipality had authority to fix any period within* which the permission was to 
continue, If welook into tfe Municipal Act and the municipal bye-law ita 
appears that the Municlpality has no authority to flx any perlod in the per- 
mission within which to build a-house and the Municipality bas no authority to 
modify or cancel the permission which has been once granted, It has been go 
ruled in the cases of Queen- Empress v. T'hakordas (Unrep. Or. О, 684) and Emperor 
v. Karim Ranjan . Khoji (19 Bom, L, В. 65 ) and the High Court has ruled that 
the permission which has been once granted is final and one only and no change 
could be made in it, We therefore hold on the above suthority that it is not 
‚86 all necessary to obtain в fresh permission inasmuch as he ( once ) obtained 
' permission on the 29-10-1915 ‘and in ‘accordance with that permission he has 
done the building work of the house and therefore we hold that the charge 
against the accused, viz., that the acoused without permission from the Muni- 
cipality did building work and thereby committed an offence under в, 96 of 
the Municipal Act, is not proved, 

‚ The Municipality of Godhra thereupon spotted to the,High 
Court under its criminal revisional jurisdiction against, the 
order of acquittal. 

On the Ist of August 1918, the Court (Heaton and Hayward 
JJ. ) issued a rule, on the following grounds :— . 


HEATON J.— We Нате decided to grant a rule in this case, . 
but as it is most unusual ih this Court to grant a rule in the 
case of а revisional application against an acquittal, I. will 
state briefly the reasons which- have induced, me to assent, to 
ihe issue of the rule. 


The accused in this case was tried for disobeying the law as 
contained ina section of the Bombay District Municipalities Act 
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‘in. that he built'à house without permissign - -from the Munici- А. Cz J. 
-pality:: He pleaded.that he had in fact obtained the permission of 18918 
the Municipality. But it appears from théjudgmentofthelower ~~ 
Court that this permission was limited to building within Ai DH AY 
-cortain’ time, and thereupon.a point of law was:raised whetheP «v. 

the Municipality had or had not power: to impose such a time. mn 
limit.. If it had the power, then on the judgment: of the Magis- Heiton J. 
trates the man ought to be convicted.: If the Municipality had 

not: the ‘power, he was rightly acquitted. Whether or not the 
‘decision of the Magistrates was erroneous is of course a matter 
‘aa to which one cannot express any opinion without hearing 
both sides argued. But it is clear on the face of the judgment 
that the Magistrates have. pronounced on what may prove to 
“be:a difficult and is certainly a very important point of lay; 
important because it affects probably-every Municipality in 
the Presidency and also because it may affect a very large 
number of house-holders jn municipal districts, There is no 
question -of evidence in the case: Our decision, whatever it 
may, be, will not in any, way, be. govegned by a, question of 
‘evidence or by &,consideration whether, evidence has been 
: rightly . or,wrongly appreciated., , The matter involves this 
important point of law and this only., 

. Therefore it is that I assent to the issue of a rule to show 
cause why the order . of acquittal passed, by the Magistrates 
should , not be set aside and the Magistrates be, directed to 
dapes of the case кш to law. 


DHRA 


$ Haywarp J, —I concur. , I think tlie rule ought to be 
issued on ‘the principles” laid down in the case of In ve 
‘Faredoon бофаай Parbhu™, 


. The rule was finally signed before the same Беле on the 
20th and 25th September 1918. 


'G. N. Thakor, for the applicants. —Thé order made by the 
Municipality is a legal order under s. 96 -of the Bombay 
District Municipalities Aot, 1901. | 
` The case of _ Emperor v. Kareem Ranjan® | has nothing to 
“do with this case, . The case of Queen-Empress.v. Thakordas® 
is different, ‘There notic@ was given that the razachittt was 
ilegal. E a КИРЕНЕ 
*(1) (1917) 19 Bom. L. R. 361. (3) (1893) Unrep. Or. C. 684, 

(2) (1916) 19 Bom, L. В, 65, 


.. 1 


R, 93 e 
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‚А. Cm Je It, would Бе difgeult. to carry on municipal administration 
1918 if the Municipality 18 not in.a position to supervise the erec- 
7 tions.. This сап only be properly done if the party erecting 

мг the building goes before the Municipality at stated intervals: 
die ME; 0. | K. Ollivant : v... Rahimiula. Nur: Mahomed®, and 
—. Tribhovan v. Ahmedabad Municipality ®. 
` - :Section.88 of the old Bombay District Municipalities ‘Act 
~ was different. Tho. „present section is wider. The Municipality 
has. discretion, to pass any orders: . Patel ‘Panachand v. 
Ahmedabad, Municipality®.. This* discretion’ is.. very wide: 
Nagar: Valab Narsi. v.. The Municipality of Dhandhuka™.; 
Tribhovan у. Ahmedabad Municipality ; and Тан Tri- 
camlal у. Mun. Com. of Bombay. `> . 
The,whole scheme of the Aot shows that tho Municipality 
hàs. ‘such a discretion; жен К Thana v., кош 
Earim®, 


CK. М: "Munshi; < with M. H. Méhia, for the ЕСЕТ —We 
submit ‘that an order which requites в renéwal of tha pèr- 
mission to erect at’ tee interval ‘of any period is not an order 
under s. '96-6f'the Bombay ‘District’ Municipalities Act and the 
‘act’ of re-building is ed лов PERISRO DNO: under cl. (5) of 
. that section. 

"To be punishable andor i в. 06 the act' must be ' (1) contrary 
to the provisions of this “Act ‘or of àny byo-laws in force there- 
under; or’ (2) contrary to such legal orders as may be issued 
under this section. 

„To, continue ,to build for a period larger than six months 
prescribed by the order. of the Municipality is not ‘contrary 
to the ‘provisions of the Act ; nor is 16 contrary to the bye- laws, 

А the nature of which is specified i in s. 48, clauses (n), (о), ( p) 

and,.(): On the.contrary it.has been' held by the ‘Bombay High 
Court that to prescribe time limit to: the permission to build 
is contrary to the provisions of this Act : vide Queen- Empresa 
vi Thakordas®, 

‘An Order litniting a permission to а particular time im- 
plies that permission should be required not only to begin to. 
erect 8 building ‘but also’ tó continua, to ‘erect it after a 
particular period. The infringement; of stich an order is not 
an‘ infringement of a'“legal ‘order as may be issued under 

——— 





(1) (1888)I. L. К. 12 Bom, 474, 478. (5) (1908) 10-Bom, L. R. 821, 
(2) (1902) 5 Bom. І, Е. .48,:0.:) . (0) (1901) 8 Bom. L, R. 849, a 
.(3) (1896) L І, В, 22 Bom. 230, (7) (2893) Unrep. Ог; C. 684, ©.) 


(4) (1887) I, L, R, 12 Bom, 490, 494, 
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8. 96." : Thore must bean order underthjs section,, Such an, А. OR J. 
order must have. been passed prior to the commencement of 1918, 
the work and not during itsi’ continuance: see clauses (1) ~~ 
and (2) of the section'and the - City. of Hompay Municipal ўзы 
Act, ss, 845, 346. and 347, . | ius 

. An order under this seotion must: be: final: ETT v — 
Kareem Ranjan™,.. If the applicants’ contention is correct 
it will. destroy the finality of an order once passed, be- 
cause after six months the.owner of the house.must come before: 
the Board, submit plans, ‘ete., and take fresh sanction. «This 
will prove a serious harassment to house-owners, a8 the Muni- 
cipality may . change its. siandards:and enforce new plans.on 
buildings which ‘have already been commenced., Such words ав 
“legal order” ought not to be construed so widely ав to subjeob 
citizens to grave ‘hardships: Maxwell on Interpretation of 
Statutes, p. 182; E ‚ | 


"Heaton J.—In this ease, my learned colleague’ and’ myself 

are both agreed that, a case is not made out for interfering ое 
with the order of acquittal. For myself I will express my 
opinion’ but I do not propose’ to give detailed reasons for it 
as I think that the point discussed, should it вгіве again, will 
have to be decided by в more definite concensus of opinion. 
Tam disposed to think that the Muiiicipality has power to say . 
that a work to which it gives permission under 4. 98 of the 
Bombay ‘District Municipalities’ Aot (Bombay, Act III of 1901). 
shall be begun within a certain time: But Iam doubtful whether 
the Municipality has power to say that a work must be finished 
within’ a given’ time. Itis not proved in this case thatthe 
work was not begun within the time stated. It follows therefore 
that, іп шу opinion, the order of мана was correct. I 
would qiboharge the rule. 


HAYWARD J. —The accused obtained permission to rebuild 
his house on the 22nd October 1915. This permission purported 
tobe limited ineffect tosix months. It was granted by the 
Godhra Municipality. It appeared that he was rebuilding his 
house a considerable time after the lapse of the period limited, 
viz., on the 3rd January 1918. He was accordingly prosecuted 
for rebuilding without permission, buthe was acquitted on the 
ground that the limitation of the period was illegal by the 
Bench of Honorary Magistrates, Godhra. The substantial 
question before us is whether the period of limitation was legally . 


(1) (1916) 19 Bom, L, un 65, ‘ 


e 
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A: Св. J. imposed by the Gẹdhra : Municipality. under .s. .96 of.the 
1918 Bombay District Municipslties Act (Bom. Act III of 1901). ` 
—— . Now it was held that such limitation was illegal in the case 

матага О! Queen-Empress v.: Thakordas © under s. 88 of the old 

Municipal Act (Bombay Act VI of 1873). It.has, however, , 
—— been contended that that ruling should not be applied here 

Hayward J. because of the words “the Municipality may issue such order. - 
as they think proper with reference to the work proposed and 
etc." in'olause 2 of в. 96 of the Bombay District Municipalities 
Aot, ITI of 1901. · It-might of course be held. that the impo- 
sition of: a: period of limitation would literally .fall within 
these words; but it would appear, to me; after reading the. 
whole section- with its many clauses, sub-clauses:and sub- 
paragraphs, that such a power was ‘not contemplated.. '.The 

` main object apparently was to secure. that-there should be- 
a speedy decision as to the conditions under which re- building 
should bé allowed in order to interfere as little as possible 

es with the vested rights of owners. It was similarly held ‘that . 
no variation could subsequently be made in the conditions | 
granted by Sir Stanley Batchelor in the case of Emperor v' 
Kareem Ranjan™,. It would, at the same time, be too 

. much in my opinion to say that there could, arise no eiroum- 
„stances whatever, under, which а permission once granted 
might not reasonably be held to have lapsed but if express 
power to impose limitation by time, should be thought neces-, 
sary, that would in my opinion be a matter for express 
enactment by the Legislature. 
We ought, therefore, in this view to hold that the Bench of 
Magistrates rightly disregarded the time limitation contained 
° in the permission to rebuild as ultra vires and a limitation, 
not contemplated by the Legislature i in enacting in its present 
form s, 96 of the кшш District Мишари Act, HI of 
1901, ae 


Rule discharged. 


` 
. ' i , , ‘ 
Р e 


i р * с. ae 
li) (1893) Unrep. Or. О, 68, 2 © (2) - (1916) 19 Bom, L. R. 66, 
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, Before Mv. Justice Heaton and Mr. Justig Hayward, 
‚‹ EMPEROR . 
; CEU TE 
: HAJI GULAM MAHOMED AZAM.* 
Penal Code (Act XLV af 1860), Bec. 459— Wrong ful resiraint— Tenani holding’ 
* over—Landlord preventing euch а tenant from going to his demised premises— 
Bpecific Relief Act (I of 1878), Sec. 9. 
The acoused, a landlord; prevented a tenanteof his, who was holding 
. Over, from entering the room which the tenant had rented from the 
accused. For doing this act, the accused was convicted of the offence of, 
wrongful reabraint (в. 389 of tho, “indian Penal Code ). He having 
applied :— 
Held, that the conviction was ‘right, for in India a tenant holding over 
^ had a position recognised"by the law and he had a right to retain possession 
of the premises he occupied even against the landlord himself until’ dis. E 
possessed i in course of law. 


Tux. accused was the owner of a house in Beales: “One 
room in that house was occupied,.by the, complainant ав, a 
tenant of his. Long before these proceglings, the accused had, 

e served а notice upon the complainant putting an end.to the, 
tenancy and asking him,to quit the room. ,. The, complainant | 
notwithstanding remained in possession, of the room,. and. 
became thereby a tenant, holding over. i 

When the accused found that all his remonetrances to make 
the complainant peacefully vacate the room were unavailing, 
one morning he engaged workmen who opened up a part of the, 
roof and removed some of the tiles which were stored in a 
vacant room and in the passage, which gave an entrance to the 
room occupied by the complainant. The next day, the roof 
over the stair and common passage were entirely removed, 
the wall of the . opposite room was wholly demolished, the 
doors removed, the wall of.an adjoining room partly demolished 
and all the debris, rafters, tiles etc. were во strewn in the passage | 
that the complainant could поё, enter the, room р thro- , 
ugh the room of а neighbour. ` 

. Shortly after he had given the first notice to. ihe complain- 
ant to quit the premiss, the landlord had agreed фо let the 
whole of the house to a photographer. These repairs were 
undertaken largely to convert the house into a photographer's 
studio. 
^, *Oriminal: ‘Application for Revision Chief: оо Magistrate of 


No. 248 of 1918, from conviction and Bombay, ‚ . E 
sentence passed by A. H. S, Aston, з D 
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A. On. J, 


1918 ' 
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Емривов • 
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On these faéts, the complainant lodged’ a complaint 
against the accused for the offences of mischief and wrongful - 


restraint (ss. 426, 341 and 109 of the Indian Penal Code). 
The trying Magistrate. acquitted the. aecused: of'the offence 


Нал ботам of mischief, but convicted him of an offence punishable under 
MAHOMED 


88. 841 and 109 of the Indian Penal Code and sentenced him 
to pay a fine of Rs. 15. 
The accused applied to the High Court. 


Strangman and Velinkar, instructed by Payne & 0o., for 
the accused. 

Setalvad, with N. K. Мема (for G. N. Thakor), for the 
complainant. А 

‚ S. S. .Patkar, Government Pleader, with E. F. Nicholson, 
Public Prosecutor, for the Crown, 


^ HEATON J.—The accused, a landlord, has been found guilty of 
abetting’ the offence of wrongful restraint in that he caused: 
the door of complainant’s room which opened outward, to be. 
blocked up. By so doingde prevented complainant from entering 
hia room by the: ordinary door, that i is, he prevented him from: 
going ina direction in which it is said he had a right to go. 

lf the facts and if therights of the complainant are as stated 
and implied in this brief statement, then the: ‘conviction is 
correct. 

The oase is not one of the kind that usually invites our соп-' 
sideration in revision. The Magistrate was quite competent 
tö ascertain the facts and to make the required inferences‘ 
from them, І do not propose, : therefore, to say more on a 
aspect of the case. 

‘But owing to the circumstances that the accused’ isa 
Bombay "landlord and the complainant had been one ‘of his 
fenants’ and’ still remained in occupation of one of the rooms 
in.the landlord’s premises, the discuesion has touched: points: 
of some‘general importance. As these points are relevant to 
the case something ought to be said about them. 

- By the Ist March at latest the complainant had ceased to 
bo & real tenant of: the accused and though he remained in, 
occupation of the room he had formerly rented, the complain- 
ant did во against the wish of the landlord: He was what 
is termed a tenant holding over. He was this peculiar рго:' 
duct of the law of Landlord and Tenant on the 1st May when: 

*he found himself barred from entering his room ,by' the 
usual way. 
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Had hea right to piat the room Љу that way ? К һе had, “ALOR J, 
the conviction of the, accused is.correct; if he had not, that 1918 
conviction is bad. This, therefore, ів. the question: to be solv- — 
ed. Had. the case grisen im England, the answer would. чон 
apparently be that the tenant had nota right, to enter the алоца 
room... That seems to me to follow from the case of Jones у. © << 
Foley. The law in this country is, however, different, It eate J: 
is true that the landlord was entitled to possession of the 
room; that the complainant was not strictly entitled to it; 
and that in occupying the toom he was not acting.as of right, 
was indeed defying the legal rights of the landlord. How 
then can the complainant be said to have a right to enter 
the room when fundamentally as between landlord and tenant 
he'had not such a right? Is it not equivalent : to saying that 
‘he has aright to do wrong? This view of the саве would • 
have prevailed with me were it not for the curious, апа it may 
be highly beneficial, embellishment of the relations of land- 
lord and tenant introduced by s. 9 of the Specific Relief 
Act.: Under that provision of the law a tenant holding over, 
who is dispossessed by any one other than his landlord, can 
bring a summary suit and be restored to possession, That 
is natural enough, for whatever his immediate position the 
tenant acquired possession legally and should not be disposse- 
ввей with impunity: by one who has no right whatever to 
possession. But у the case of Rudrappa v. Narsingrao™ 
the very simple position above-described has' been imposed 
upoh'the landlord and tenant themselves, when the former 
‘dispossesses his tenant holding 9ver, otherwise than in due 
course of law. This shows that\the tenant holding over has a 
‘position recognised’ by the law and that he haga right to 
‚ rétain possession of the premises he occupies even against the 
landlord himself, until dispossessed in course of law. That 
being so the complainant undoubtedly had a ‘right to enter 
the room. ! 

It was urged that in the Town and Island of Bombay the 
‘English law is in force unless modified by Acts of the Indian 
Legislature. ` Assuming this to bé so yet the English law is 
in this matter modified or rather superseded by the Transfer 
of Property Act; s. 9 of*the Specific Relief Act and other 
enactments. The modern law is not, as I think, the English 
law modified merely in the sense thats single exception 
(1) [1891] 1 Q. B. 730. a (2) (1904) L L. В, 29 Bom, 213; . 

à К 7 Bom, 1, В, 19, 
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is E on to it. An Indian law is T and. ів. во com- 
‘plete that' for the: basic principles of the law of Landlord 
and-Tenant in India we must look to and see-what is ‘implied 
inthe Indian Acts and not the English lew. 


НАЛ "бола. Undoubtedly, therefore, in my view of the case, the ‘convic- 


МАНОмир 


Heaton J, 


tior:is correct. ' The landlord was:however severely’ provoked, 
-his tenant was contumacious. So the- penalty imposed was 
negligible to a-man in what we are informed is the position 


ої the accused. That was,-I think, right in this case. ES 


ES would: dischargo the rule. 


» Riias J. i conour. "I think it haa been established 


that the complainant’ s tenancy on*monthly rent. was extended 
at most to the end of February 1918. Thereafter he was 
Rolding over and no more than а tenant at sufferance, liable 
for ове ‚апі occupation of the room to his landlord, the 1st 
accused, It must also, in my opinion, , be held as. established 
that the landlord, the lst accused, did, with a.view to secure 
possession; direct the Mistry, the 2nd accused, to block up the 
door of, the room in the course of the alterations ordered to. be 


made to. the buildings towards the end of April 1918. ,.The 


object "was obviously to eject the tenant at sufferance- and to 
put, in- the other “tenant at a-higher rent, the photographer, 
without, having to have recourse to the uncertain. process of 


an ej jectment suit in face of m recently introduced ES 


Rent Aot, II of. 1918. 
The ‘question, therefore, for us ёо, decide is нане the 
action of the 186 accused coupled, with that of the 2nd accused 


_ did or did not amount to restraining, the tenant at sufferance 
from, proceeding i іп а direction in which he had в right. to 


„proceed, within the meaning. of. ss. 339 and 841 of the Indian 


Penal Code. , 
It has, been argued upon. this question that the tenni ab 


sufferancó was .& mere trespasser and had no right whatever 


to proceed to the room, and in support of this'argument-a case 


жаз, quoted in which a land-lady was held: entitled in some- 


what similar cireumstanogs in England to remove the roof of 
the house of her tenant, the case of Jones v. Foley®, It hae 


also been pointed out that а landlord might in such. circum- 


stances himself take possession of his property in England 

provided he did not use force and so infringe the Statutes 

passed against forcible entry referred to in the note to 
(1) [1891] 1 9..В, 730, А 
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paragraph 1073 of the 18th Volume of Walsbury' s Laws of А. ORJ. 
England. It has been urged that the same law has.application 1918 
in this country ‘on ihe authority of the саве of Bandu v. ~~ _ 
Naba™, in which it was held thet such dispossession by the" Rum 
owner. was valid though it was there significantly added "Hast боли 
“subject to the provisions of s. 9 of the Specific Relief Aot".  — 
Reference was also made to the case: of. Kantheppa: v. Heyward J. 
Sheshappa P, where it was held that the possession of a tenant 
at sufferance was wrongful within the т of the Indian 
Limitation Act. | 

It was, however, argued in reply that the tenant nt suffer- 
ance was nota mere trespagser without any right whatever — 
to, possession and it was pointed out that he could bring a suit 
for possession against any other person who was nothing mope 
than а mere trespasser even in England: according to the 2nd * 
clause of paragraph 904 of ‘the 18th Volume of Halsbury's 
Laws of England. It was admitted that a person who. was 
nothing’ more than в mere trespasser could not even in this 
country sue to recover possession on being dispossessed under 
в. 9 of the Specific Relief Act according to the case of Amir- 
udin v. Mahamad Jamal. But it was pointed out that a 
tenant. at sufferance in this country was much more because he  . x 
could maintain a suit for possession even against. his own 
landlord who had evicted him otherwise than in due course 
of law, that is to say, otherwisé than by recourse to the civil 
Courts according to the decision in Rudrappa v. Narsingrao™, 
decided with special reference to the provisions of s. 9 of the 
Specific Relief Act. It was accordingly urged that the law 
obtaining under the Statutes against forcible entry in England 
was not the same as that resulting from these provisions of d 
the Specific Relief Act in India. 

It seems to me that this reply has, been well-founded and 
that it would be impossible to hold that a tenant at sufferance 
inthis country has no right whatever to proceed to his room 
and exercise other similar rights of possession when such a person 
has been expressly given the right to proteot his possession 
even against his own landlord according to the ruling of this 
Court, under the provisions of s 9 of the Specific Relief 
Act. It -would appear that the tenant at sufferance has, been 
revognized to have these -limited rights of possession in 








tl) (1890) L І, Е. 16 Bom. 238, 241, (4) (1904) I. L. В, 29 Bom. 213, 216; 
(2) (1897)1. L. R. 22 Bom. 893, 898, 7 Bom, L, В. 12, |J 


(3) (189191, L, R, 15 Bom; 685° 
Б, 34 ш 
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order to prevent t&e disorders which would otherwise arise 
from allowing people in this country to take the law into their, 
own hands and endeavour to obtain possession even when law- 
"fully due to them, without having recourse to the civil Courts. 
The provisions of s. 9 of the Specific Relief Act would appear 


‚ to, differ materially from the Statutes against forcible entry 


in England. It is not necessary and indeed would not be proper 
here to decide the substantial question between the parties, 
namely, whether а tenant at sufferance would or would not be 
a tenant within the meaning of s. 9 of the Bombay Rent Act, IT 
of 1918. That question and all other questions arising between 


‘them under the Rent Act would be matters properly for, deci- 


this country by the Indian Legislature. 


sion in regular proceedings in the civil Courts. The behaviour 
o& the parties has no doubt been petty and entitles neither of 
them to much respect but it would not, in my opinion, be right 
to treat as merely trivial, as urged on behalf of the accused, 
deliberate endeavours to evade the special provision for 
settling peaceably disputes between landlords and tenants laid 
down by law. It is, an the contrary, requisite to insist by 
infliction of substantial punishment that landlords and tenants 
should not'take the law into their own hands, but should pro- 
ceed by regular process in the civil Courts as prescribed in 


Rule discharged. 








Before Mr. Justice Heaton and Mr, Justice Hayward. 
In re VITHAL BHIMRAO KULKARNIL* 


Oriminal Procedure Code (Act V of 1898), Sec. 195—Sanction to prosecule— 
Perjury—Assignment of decree—Assignes can prosecute under the. sanction 
obtained by the assignor. , 
When a decree-holder obtains sanction to prosecute a witness of the 
judgment-debtor for perjury and-then assigns his deoree, the assignee oan 
proseoute the witness under the sanction already obtained by his assignor. 


SANOTION to prosecute. 

One Shidappa filed в suit against Annaji to recover & money 
deht, in the course of which Vithal (applicant). was examined 
вв а witness. The suit ended in,& decree in Shidappa' 8 
favour. 


*Criminal Application for Revision First Class at Bijapur, confirmed on 
No. 213 of 1918 from an order passed „appeal by A. C. Wild, Sessions 
by В.В. Deshpande, Magistrate of the Judge at Bijapur. 
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It having appeared that Vithal had pepjured himself in his A. Ов. J. 
evidence, Shidappa applied- for sanction to prosecute him. 1918 
The sanction was granted to him in due course. ee Mem 

The decree in question was then assigned to Timmaji by* Вимкло 
Shidappa who died shortly afterwards. [suet 

Acting under the sanction obtained by Shidappa, Timmaji 
launched a prosecution against Vithal under ss. 471 and 193 
of the Indian Penal Code. Vithal objected to the prosecution 
on two grounds: (1) that the sanction required by s. 193 was 
not produced ; and (2) that the sanction was given to Shidappa 
whereas the complainant was Timmaji. - 

The Magistrate overruled, both these contentions, his reasons 
on the second being as follows :— 


The only case of importance that seems to affect this case is Jogendra Nagi 
Mookerjee т. Sarat Chandra Banerjee reported in( 1905) I. І, R. 32 Cal. 351, • 
Init the ruling isthat asanotion for prosecution expressly given toa parti« 
cular applicant cannot be availed of by some other person against that 
person's wish and without his duthority but in this case it cannot be said that 
Tammaji is prosecuting the accused against Shidappa’s wish and without his 
authority. If Shidappa had been living and if Tgmmaji had prosecuted the ac- 
cused on the strength of the sanction given to Shidappa; the question would 
have arisen whether Tammaji was prosecuting them in pursuance of the wish of 
and under the authority of Shidappa. But Shidappa died within two months 
of the sanction order and all the papers produced in connection with this 
matter go to show that Tammaji was as much interested in the decrees of tho 
two civil sulte, out of whioh this sanction against the accused has arisen, as 
Shidappa himself was. 


This order was, on appeal, confirmed by the Sessions Judge, 
on the following grounds :— , 


Now applicant produced a copy of the order of the Bub-Judge sanctioning 
the prosecution of petitioner but it is argued that this is nob enough, It is no 
doubt the case that when sanction is given to an individual under в. 195, 
Criminal Procedure Code, to prosecute another a document containing the 
sanction is often given to him and the practice is referred to in 13 Bom. 109 on 
page 113 but it does not follow that it is this document which must be produced. 
All that is required before the Court can take cognizance of the offences 
mentioned in s. 195 (1)(b) and (e) Oriminal Procedure Code, is proof that 
sanction has been given and this can be equally well heard by the production 
of the order. 

The second pointis one of some difficulty, The sanction was given to 
Shidappa who died two months later. The question is whether Tammaji can 
use this sanction and reliance is placed by petitioner's pleader on the case 
“reported in (1905) І. L. R. 38 Cal 351. That case was decided on ite own facta, 
i е., thab the recipient of the sanction did not use it nor did he authorise the 
person who wished to use 15 to do so. The conclusion arrived at was that а sanc- 
tion expressly given to a particular person cannot be availed of by some other 

“person against that person's wish and without his authority. Here however 
there is no reason ` to suppose thatthe use of the sanction by Tammaji is 
against the wish of Shidappa and Tammaji states that he was generally Е 
authorised by Shidappa to lodge the present complaint which Shidappa would 

e 
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A. Ord. have dons had! he not gied. In view. of this fact Tammaji ів merely carryin 
1918 out the wishes of Shidappa, I am of opinion that he is entitled to make use of 
oe the sanction, The case is very , similar to that reported in L L. В. 12 Mad. 47 

where a person made use of a sanction granted to his deceased brother, 


B . The appli lied to the High Coutt. 
HiMRAO The applicant applied to the High Cou 


=— < H, B. битавів, for the applicant. 
‚К.Н. Kelkar, for the opponent. 


HAYWARD J.—A man called Shidappa sued a man called 
Annaji and another for debt. Annaji pleaded part payment 
and the man called Vithal swore to it. Shidappa got а decree 
in which it was held there was no, part payment. Не also 
obtained sanction to prosecute the man Vithal for perjury, 
which was granted by the Subordinate Judge. 

* Shidappa then transferred his decree to one Tammaji who 
proceeded to prosecute Vithal for perjury before the First 
Class Magistrate. Vithal has objected to this prosecution on 
two grounds. The first ground is thát there was no document 

. > of sanction beyond the order itself passed by the Subordinate 
Judge, and it was urged that a separate formal document was 

` necessary’ as described in ‘the case of Queen- -Empress v. 
Rachappa®, But it does not seem to me that it was ever 
* intended in that case to lay down that а prosecution would be 
illegal in default.of any such formal document and resting 
merely upon the actual order of the Subordinate Judge. 
There ‚ів no such express requirement in the law. АП that 
is required is that there should be a sanction of the Subordinate 
Judge under в. 195 of the Criminal Procedure Code. But the 
matter in'any саве is in my opinion of no substantial im- 
portance as the irregularity, if any, would have been covered 

by.s. 537 of the Criminal Procedure Code. 

' The. second objection has been that the sanction was 
granted to Shidappa and was not granted to Tammaji and 
that therefore the prosecution should not proceed. There are, 
it is true, certain remarks as to the necessity of formal 
transfer by the grantee of such sanction in order to make ‘it 
proper to proceed with the prosecution in the cases of 
Jogendra Nath Mookerjee v. Sarat Chandra Banerjee’ ande 
Kali Kinkar -Seti v. Nritya Gopal Roy, but it seems to me 
that the remarks there were intended really to refer to the 
proper exercise of the discretion of the sanctioning authority. . 


(1) (1888) L L. R. 13 Bom 109, 113, (3) (1904) I. L. Be 32 Oal, 469, . 
^(8) (1905) I. L. Б. 82 Cal 351, * . . 
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If they were intended to lay down anything more than that, 


then it would be my duty to record my respectful dissent, 
for there is no specific provision requiring that the prosecutor 


should be specified in в. 195 of . the Criminal Procedure* в 


Code. 

It seems to me that in all these cases the substantial ques- 
tion is not whether в particular person ought to be allowed to 
prosecute as indicated in In re Thathayya™ and In re Mowyjee 
Liladhar® but whether the bar against the prosecution of 
the particular person charged with having broken the law 
ought to be removed. In this case no particular reason has 
been shown why fhe alleged law-breaker Vithal should not be 
prosecuted *for having, as alleged, perjured himself in the 
Court of the Subordinate Judge. . It seems to me, therefore, 
that this application ought to be rejected, no sufficient reason 
having been shown why the prosecution of Vithal should be 
prevented by this Court. , ED ‚ 


Heaton J.—I concur. 

We know that this man Vithal ought to be prosecuted 
bacause the Subordinate Judge made an order to that 
effect. A certified copy of this order was obtained by Tammaji 
who presented a complaint to the Magistrate. Thereupon no 
doubt the Magistrate was empowered to consider and could 
rightly consider whether he would accept the complaint at. the 
hands of Tammaji. The Magistrate has considered this and he 
has accepted the complaint at the hands of Tammaji and Ido 
not think in the circumstances there is any occasion for 
us to interfere. ' 


Rule discharged. 


@) (1888) L L, В, 12 Mad. 47, (2) (1905) 8 Bom, L, R. 38 > > 
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Before Mt, Justice Heaton and Mr, Justice Pratt, 


1918 EMPEROR 
-— ` vo 
Sonn SYED YACOOB SYED LALLAMIAN.* 


Oriminal Procedure Code (Act V of 1898), Sec, 106—Security for keeping the peace 
on conviction—Conviction under в, 504 of the Indian Penal Code (Асі XLV of 
1860)—Insult— Offence involving a breach of the peace, 

‚ An accused person, $n being convicted of an offence punishable under 

в, 504 of the Indian Penal Code, was ordered, by the trying Magistrate, to 

furnish security to keep the peace for one year under s, 106 of the Criminal 

Procedure Oode, He applied to the High Court contending that the order 

demanding security was void :— E 
Held, negativing the contention, thab the order requiring Mosis "was 
' lawful, inasmuch as breach of the peace or probability of a breach of the 
. peace was an ingredient of the offence under s, 504 of the Indian Penal 

Code, 

Per, Heaton J.—'"The words ‘other offences ТЕЕ a breach of the 
peace’ cover at any rate two classes of cases. The first class of cases is 

* 9 where there actually has been a breach of the peace; the other olass: is 

where the definition of ће offence involves a breach of the peace,” 

Per Pratt J.- —'"The phrase ‘other offences involving a breach of the peace’ 
(їп в, 108 of the Criminal Procedure Code) includes offences which are 
offences because a breach of the peace has occurred or because а breach of 
the peace is likely to оосо,” 


SYED Yacoob was the rent farmer of a building in the City 
of Bombay, in which the complainant Burjorji was a tenant. 
The former having obstructed the complainant in his passage 
to his privy, a quarrel sprang up between the two in the course 
of which the accused Syed Yacoob ‘abused and insulted the 
complainant. 

* Burjorji instituted proceedings against the.accused, which 
ended in the conviction of the accused for offences punishable 
under ss. 341 and 504 of the Indian Penal Code. The accused 
was sentenced to pay a fine of Rs. б under в. 341 and to pay a 
fine of Rs. 175 under s. 504 of the Indian Penal Code. He was 
further bound over in the sum of Rs. 200 with one surety in the 
like amount to keep the peace for one year, under s. 106 of 
the Criminal Procedure Code. 

The accused applied to the High Cpurt. 


Munshi, with M. B. Dave, for the accused.—I submit that 
the order for security under s. 106 of the Criminal Procedure 


e — *Oriminal Application for Revision by hunilal Н. Setalvad, Second 
No, 283 of 1918, from an order passed = Presidency Magistrate of "Bombay, i 
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Code made in this case is wrong, becauge the offenders here A, Съ, J. 
are not found guilty of an “offence involving a breach of the 1818 
peace” as provided for in the section. Before security could nc 
be ordered there must be an express finding (1) that the acts ° +, 
of.the accused involved a breach of the peace; and (2) or of Syan. Ya Yacoos 
an evident intention of committing such breach ‘of the peace. 
There must be at least such evidence as would enable the 
Court to come to the conclusion that such was the intention 
of the, accused: Abdul Ali Chowdhury v. Emperor? ; 
Raj Narain Hoy v. Bhdgabat Chunder Nandi ® ; Birbal 
Khalifa v. Emperor; Arun Samanta v Emperor? ; : 
Emperor v. Brijnandan Prasad? ; and Kannookaran Kun- 
hamad v. Emperor. 

. There is no such finding here. There was merely a squabble 
among neighbours. There are no Bombay cases. 

(Heaton J.—Angry and obscene words did pass. E think 
there. are some Bombay cages on that point.] 

It was held in King-Emperor v. Chunibhas™ that Баве 

peace can be broken by angry words,as well as by deeds. ° 
That decision does not apply because the case there was nob 
under в. 106 of the Criminal Procedure Code. , 
, Section 504 of the Indian Penal: Code under which the 
accused is sentenced here provides for the possibility ofa breach 
of. the peace being an element. , But there is no expross 
finding as to the intention of the partios, 


S.'S. Patkar, Government Pleader, with E. P. Nicholson, 
Publio Prosecutor, for the Crown, was not called upon. 


Pratt J.—The applicants in this case have been convicted 
of offences under ss. 341 and 504 of the Indian Penal Code 9 
and further the applicant No. 1 has been ordered under в. 106 
of the Criminal Procedure Code to farnish security for keeping 
the peace. 

The application for revision in regard to the convictions 
and sentences has not been pressed, and in regard to applicant 
No. 1 it is contended that the order for security is illegal as 
the offence which he has committed under s. 504 is not one 
which involves a breach 1 of the peace. ~ 





m (1916) L L. R. 48 Cal. 671. ' (5) (1914) L L R. 37 AIL 33. 
(2) (1908) L L. R. 86 Cal, 815. (6) (1902) L L. R. 26 Mad. 469. 
48) (1902) L L. В, 30 Cal. 97. (7) (1802) 4 Bom, L, В, 78, 


(4) (1902) L L. В, 30 Cal. 366. 
Ы e 
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A.U J. "In my opinion tht phrase “other offences involving a breach 
1918 оў the peace” inoludes offences which are offences because а 
armas. breach of the peace has occurred or because & breach of the 
"peace is likely to occur. This is consistemt with the cases of 
Brav YA Үлооов Jib Lal Gir v. Jogmohan Gir™; Baidya Nath Majumdar 
Prau J, v. Nibaran Chunder Gope®; Kannookaran Kunhamad v. 
77 Emperor; Raj Narain Roy v. Bhagabat Chunder Nandi 
and Abdul Ali Chowdhury v. Emperor, where it was held 
that the offence under в. 143,.Indian Penal Code, of unlawful 
assembly does not necessarily involve a breach of the peace. 
This is во -for the common object of the unlawful assembly 
may not be to commit a breach of the peace, I do not agree 
with the decisions in Arun Samanta v. Emperor and 
Kannookaran Kunhamad v. Emperor™ that offences which ` 
` are likely to lead to a breach of the peace are excluded. This 
is contrary to the decision in Jib Lal Gir v. Jogmohan Gir® 
that the Court “should be satisfied shat the acts do involve 
а Неле. ot the peace or an evident intention of committing 
the same.’ . | 

Of ооцгве а breach of the peace ora probability of the 

breach of the peace must be an ingredient of the offence. A’ 
` breach of the peace must be the common object of the unlawful 
assembly in а conviction under в. 148, Indian Penal Code, or 
the intention ofthe accusedin a conviction under s. 448, 
Indian Penal Code: Subal Chunder Dey v. Ram Kanai 
Sanyasi(?. Section 106 could not be applied after a conviction 
for defamation although the person defamed was provoked to 
commit a breach of the peace for that is something beyond the 

scope of the offence chargad. 

° But in. regard to в. 504, Indian Penal Code, it is clear that 
а breach of the peace or a probability of a breach of the peace 
is an ingredient of the offence. For insult is not an offence 
unless it is given with the intention or knowledge that it 
would be likely to provoke the breach of the peace. 

lam fortified tothis construction by the fact that s. 106 
also includes the offence of criminal intimidation. It would 
be remarkable if the section justified security in the case of 
language used with the intention of causing alarm and not 

a 0 .___ ы, 


(1) (1899)1.1, В. 26 Cal. 576. (8) (1909) L L. В, 30 Cal. 366. 

(2) (1902) І. І, R. 30. Cal. 93. (7) (1902) L L. В. 26 Mad, 469, 

(8) (1902) L І, В, 26 Mad, 489. (8) (1899) L L. В. 26 Cal, 576: 
. (4) (1908) L L. Е. 35 Cal. 316, (8) (1897) 1, L. В, 96 Cal. 638, 


(5) (1915) L L, К, 43 Cal. 671. . 
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арон -with the intention of РЭ ЖЕ a breach of the 
peace. 
I would accordingly discharge the rule. 


“Heaton J. —I agree that the rule should: be discharged. 
We have from time to time had a good deal of argument a8 
to the meaning of the words “other offences involving a breach 
of the peace’ which occur in s 106 of the Criminal 
Procedure Code, and at last we have determined to record 
what we have to say in relation to these words as they apply 
to the particular case before us. It seems to me that they are 
difficult words ' to construe and there is no doubt. that their 
meaning hes been differently interpreted by different Judges 
at different times. I have a pretty clear view of my own as to 


273 


А, Ов. J. 


1918 
—— 


a Eme RoR 
Svp Ya Yaocon 


Pratt J. 


what the words meanand why they are used. „But I do nob , 


profess to suppose that my particular view will be accepted at 
any rate by the majority of other Judges, because the words 
are 8o illusive that they must of necessity attract different inter- 
pretations from different minds. To my thinking the words 
cover at any rate two classes of.cases. "They may cover more, 
but I am’ quite satisfied іп my own mind that they cover two 
classes of cases. The first class of cases is where there 


actually has been\a breach of the peacé; not where it has been 


intended merely or been likely to occur, but where in fact it 
has occurred. That is one class. The other class is where the 
definition of the offence involves a breach of the peace as it 
does in one of the two classes. of cases which occur under 
в. 504. There insult as a criminal offence is defined. One class 
of cases is where ‘the insult ‘is perpetrated with the inten- 
tion or knowledge thatit is likely to give provocation 
which will cause another person to break the public peace; the 
other class is where it is perpetrated with the intention or 
knowledge that it is likely to provoke another person to 
commit some other offence. | ‚ | 

Now inthe kind of case we are dealing. with the result 
was an Offence. It was perpetrated with the intention or know- 
ledge that it would be likely to cause a breach of the peace. So 
fhe determination of what is an insult in this case involves а 
determination of what is breach of the peace., You cannot do 
the first without the second. You cannot decide that the insult 
is punishable under s. 504 unless you know what you mean 


‘by the words ‘breach of the peace.’ And where that is so, I 


Б, 35 . 
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A.C&.J. think that the words in s.106 have operation. The case we 
1918., are dealing with is a case of that type. 
€ Therefore I think the rule should be discharged. 

кик, -I only wish to mention one other. point. I have said 
Symp xacoo nothing about what actually constitutes a breach of the peace, 
Heaton J, and that is a matter that also is’ very frequently argued. It 
= is questioned whether in order to reach what is known as a 
breach of the peace you have to go so far as to inflict blows, 

One view is that you ‘must go that length. The other view is’ 

that you may have a breach of the pace long before you come 

to the infliction of blows. This view contemplates that the 

mere assembling of men fora criminal purpose is @ breach ' 

of' the ‘peace and that the mere use of languhge, if it is 

violent. enough, isa breach of the peace. But on this topic 

-Ido not wish to ‘express any opinion, because to do 8o is 

not Бесеу for the purposes in hand. 


. Rule discharged. { 

я ө ' , ——— | 
Before Mv. Justice Heaton and: Mr. Justice Pratt, 

1918 Inve VASUDEO PUNDLIK SAMANT.* 


рар Village Police Ач (Вот. Act. VII of 1867)— High Couri—Powsr to quash proceed- 
inge—Oriminal Procedure Code (Act V of 1898), Bec, 1— Letters Patent, 
"Though the High Court of Bombay has no power under the Criminal 
Procedure Code to quash proceedings before a Village Police Patil, yet it has 
power to do so under the general powers of diperiatendenon whioh are 
- eonferred'upon it by ‘the Letters Patent, 6 





THE complainant who was a passenger canvasser, for а 
Bombay Steam Navigation Company, was abused by the 
. Captain of one of the Company’s steamers, Lilawati. The facts 
were that whilé the’ steamer was lying anchored i in the Malvan 
Bunder the complainant took some, seventy passengers on в 
country craft and asked the Captain to carry them by his 
steamer, when the latter abused the complainant. 
The complainant, thereupon, filed в complaint against the 
Captain before the Police Patil of Malvan. 
The District Magistrate ef Ratnagiri submitted the papers 
to the High Court, observing: “ As he appears to have j juris- ° 
diction and I have no power to trangfer the case, I have the 
honour to request that it may be withdrawn by the High 
Court. and transferred for trial to the District Magistrate, - 
e * Criminal Application No. 283 of Distrigt Magistrate of Ratnagiri, —— 
1918, made by A. M. Macmillan, ° 
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Ratnagiri, or any other Magistrate subordinate to him”. А. Св, J, 
The reference was heard. 1918 
| ——? 
К. S. Parulekar, for the complainant. ‚йн 

| VASUDEV 

HEATON J.—It appears that в dosage has ‘been pre- Рурык 


sented to the village Patil: of Malwan against the Cap- 
tain'of a steamer. The allegation is that the Captain 
abused the complainant. It appears, that this occurred 
on the steamer which was at some distance from the shore. 
Consequently it appears Бо ов very doubtful whether the 
Patil has jurisdiction in the matter. For he only has 
jurisdiction under в. 14 of Bombay Act VIII of 1867 
in the matter ofa person eharged with committing, within 
the limits of the village, petty assaülb or abuse. A mile 
and a half or two miles out at sea would hardly seem to ' 
be within the limits of the village. 

We think, therefore,* that these proceedings should be 
quashed, and though we may not have power under the Cri- "m 
minal Procedure Códe to quash them having regard to the 
decision in Zn re Dayal Kanji™, yet we think we have power 
to do this ‘under the general powers of Buperintendénco 
which are conferred on us by the Letters Patent of this Court. e 

We, therefóre, quash the proceedings before the Patil. 

The District Magistrate suggested that the case should 
be transferred to some Magistrate whose powers have been 
conferred under the provisions of the Criminal Procedure 
Code. However, as I have already siated, we have decid- 
ed to quash the proceedings so that: the transfer: is unne- 
cessary. If the complainant is so minded, he can of course 
present a cómplaint toa regular Magistrate. ; ә 


Pratt J.—I concur. I would only add that in my 
opinion having regard tos.1 of thd Criminal Procedure 
Code which makes that Code inapplicable to village 
Police: Officers we have no power of transfer under 
в. 526: Nor dol think that the case is one in which 
we should  éxercise this power under clause 29 of 
the Letters Patent. The complainant, if 80 advised, 
would be at liberty fo file an appropriate complaint 
before a Magistrate having jurisdiction, that is to say, if the 
facts he alleges constitute something more than abuse and do 
amount to an offence: under the Penal Code. . | : 

E (1) (1908) 10 Bom, L. R. 630, 
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5 Before gr. Justice Heaton and Mr. Justica Pratt, : E 
In ove HAWAJI SAKHARAM MHALASKAR,* " 


Criminal Procedure Code (Act V of 1898), Sec. 5£8— Power io withdraw or refer 
cases - Notice io other side, l . 

Before making an ‘order of withdrawing а case: from a-Magistrate’s 

Ws ‘Court, under s, 628 of the Criminal Procedure Code, notice should be given 

to the other side, The ‘want of notice, however, does not amount to 

illegality but to impropriety. The question of propriety is one to be 


А decided on the facts of each particular case, 


THE, facts “were, that Hawaji filed a complaint , agaitiat 
Mahadev and another under s. 324 of the Indian Penal Code, 
in the Court of the Second Class Magistrate at Vadgaon. The 
trial occupied several hearings before the Magistrate, in the 
gourse of which the whole of the evidence for the prosecution 


- was led, charges Were framed against thé aceused, and cross- 


examination of some of the ‘prosecution witnesses was pro: 
ceeded with, The case then stood adjourned for ши 
the evidence of the defence witnesses. 

‘The accused applied at that stage to the Sub- Divisional 
Magistrate of Poona “for withdrawing the саве from the 
Court of the Magistrate at Vadgaon. “The Sub- Divisional 
Magistrate, without issuing any notice to the complainant, 
withdrew, the case from the Court of the Vadgaon Magistrate 
and referred it to the Court of the, First Class* "NE at 
Khed. - Aris 

The ‘complainant applied to the High Conrt,. 


v V.D. Limaye, for the applicant. HE 
‚8, S. Patkar, Government Pleader, for the Crown. 2E 


Pratr J.—This is an application for revision of an ‘order 
of the Sub-Divisional Magistrate of Poona withdrawing under 
s. 528 two cases pending before the Second, Class Magistrate 
of Vadgaon to his own Court and then referring them to trial 
to the Court of the First Class Magistrate of Khed, 

The main ground on which Mr. Limaye rests his application 
is that these orders of transfer were made without. ‘notice to 
the other party. No doubt the trend of the. decisions in this 
Court appears to have been that an order under в, 528 madee 
without notice is illegal: Imperairizev. Sadashiv Narayan® ; 
Inre Nageshwar Sitaram® and Vedu Bapu v. Bhagwandas®, 


* Criminal Applications for Revi- (1) (1896) I. I. В. 22 Bom, 549. : 





sion; Nos, 306 and 307 of 1918, from . (2) (1899) l Bom, L R.347. , 


* orders passed by C. Freke, Sub- _ (3) (2902) 5 Bom, L. К, 28.. 


Divisional Magistrate, Е. O., Poona. 
. 
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But these cases were doubted in In re Virjit? ‘and I understand 
‘that the recónt practice of this Court has been to treat want 
of notice as not amounting to illegality. T confess that is my 
‘view. For the section does not require- issue -of: notice and * 
. that too is the view of the Allahabad High Court. See Jn 
the matter of the petition оў Dukhi Kewat(?. , The question of 
notice seems to me to be one of propriety rather than of 
legality: The question of propriety is ope to be decided on 
‘the facts of each particular case, and I think here tho- cases 
have been pending before the Magistrate for two months and 
for eleven hearings and charges having been framed it 
was improper for . the Magistrate to have acted on the ap- 
plication of one party without giving the other party an 
opportunity of being. heard. , А 

I would, therefore, reverse the orders of transfer and direct 
the Magistrate to rehear the matter after issue of notice to 
both the parties. À, i 


Heaton J.—1 concur. 
Order reversed. 





Before Mr. Justice Heaton and Mr, Justice Prati, 


EMPEROR 
v. 
DEVAPPA RAMAPPA NAIK.* ` 


Workmen's Breach of Contract Act (XIII of 1859), Bee, f— Contract to convey logs 


` Of timber from one placé io another—Contract not falling under the Act—Order 
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passed by Magistrate ordering refund of advance—Revision by High Court — . 


Oriminal Procedure Code (Ac V of 1898), Seca. 485, 489, 
An order passed by a Magistrate, under part 1 of s. 2 of the Workmen’ 8 
Breach of Contract Aot, 1859, directing either return of the advance or 


specific performance of the contract, can be revised: by the High Court: 


under ss, 485 and 439 of the Criminal Procedure Code, 1898. 

A contract to carry huge logs of timber for a considerable ‘distance is 
not the contract of an artificer, a workman or а labourer within the purview 
of the Workmen’s Breach of Contract Aot, 1859. 


THE accused шиа, ‘on the 15th of August 1917, tocarry 
100 logs of timber making up 300 khandies, from a forest. 


compartment to a depot, twenty- -two miles distant. In consi- 





* Criminal Application for Revi- firmed on appeal by H. Tupper, 
sion No, 348 of 1918, against an order ‘District Magistrate of Kanara, 
passed by S. T. Fernandez, Secpnd (1) (1904) 6 Bom. L. В, 856 
Class Magistrate at Ankola, con- ` (2) (1908) I. L. Б. 28 AU, 421, 
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deration of the contract he received an advance of Rs, 440. 
The particulars.of the contract, which was in writing, were 


as follows :— : las 

In the Subguli Forest compartment No. 16, you having.out the trees marked 
by Government and having.prepared beams thereof have stored the same in the 
said compartment, I have agreed to carry (literally bring) therefrom to the 
‘Hattikeri Depot, 100 beams weighing 300 khandies, each nett khandy measur- 
ing 18 cubic feet, in consideration of taking hire (from you) at Re. 1-14-0 per 
khandy of 13 cubic feet and to stack them at the place that may be pointed out 
by you. In respect of the‘said work I have this day taken from you Rs, 440: 
in cash and given this agreement in writing. Ав to the work of carrying 
beams as mentioned above I shall deliver 300 khandies agreed to be delivered, 
between the 185 of October and the end of May next, 1918, atthe Hattikeri 
Depot The work of carrying the said beams, Ishall do on my personal 
responsibility and with my personal labour. If you should p#y money, etc., 
in respect of the said work the same together with the advance money received 
Phis day will be deducted from the amount of hire due to me and after com- 
pleting the work (as above) I shall take back this agreemenb with your 
endorsement thereon. Before finishing your work I shall not take up others’ 
work, Ifjn contravention of the above, that is, if I act contrary to any of the 
conditions mentioned above, I shall be liable to a criminal offence for breach 
of contract under the Contract Act. The contract is duly, given in writing as 
above, e | | 


: The accused failed to carry out the contract. He was 
accordingly tried by а Magistrate under s. 2 of the Workmen’s 
Breach of Contract Act, 1859. The trying Magistrate held 
that the contract in question fell within the purview of the 
Act, on the following grounds:— ` ` 


“Before framing the issues І, should refer to a preliminary objeotion ` 
raised by the accused’s pleader that this case does not fall within the purview 
of the Workmen’s Breach of Contract Act because the agreement is only for 
the conveyance of wood and labour is nob the essential part of the agreement, 
He relies upon Queen- Zmpreas v. Hanma (Ratanlal's Unrep. Cr. О, 587). I have 
not the details of this case before me but so far as I can gather that oase ів not 


.on all fours with the present case. Неге the agreement is not only for the 


conveyance of timber from: one place to another, but for Buch conveyance by 
bodily labour, Here the agreement does not state that the logs will be carried 
by carts only; the accused is at liberty to use any means he pleases in order 
to get the specified quantity of timber from Subgali to Hattikeri depot, , He 
may geb it by carta; he may make use of tracks and employ men to drag those 
trucks or he may get them by headloads and employ other men to so get them, 
The complainant states that the logs were such as could be got by dragging or 
by headloads and this statement stands unrefuted, The complainant adds 
however thab:his understandings was that the légs would be taken by carta, 
But the complainant’s understanding does not matter in the least so long ав 
the logs could be got by the employment of bodily labour and the ‘accused has 
contracted to so get them, The terms of the agreement also do not specify that 
the acoused alone will do this work of conveyance. There is nothing to prevent 
him from émploying other men for this work so long as he does not shirk off 
the responsibility, І therefore hold, that this case falls within the scope.of ; 
this Aot,”, ` * . 


D 
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On merits, the.accused was ordered to #epay the’ advance А. On. J. 
cf Rs. 440 to the complainant. This: order was, on appeal, 1918 


confirmed by the District Magistrate. or Po А 
The accused applied 4o the High Court. “ ; cl 
: pM Р р 
У. R. Sirur, for the accused. | Rise 
Nilkanth Atmaram, for the complainant. == 


Pratt J.—This is an application for а revision of an 
"order made by, the Second Class Magistrate under s. 2 of , the 
Workmen’s Breach of Contract Act (XIII of 1859) directing 
the refund of money advanced. The order of the Second Class 
Magistrate was made on the 9th April 1918 and it was confirmed 
on appeal ру• ће District Magistrate on Ist August 1918. 

A preliminary objection is taken that revision by this Courte 
is incompetent and that the application for revision is.time- 
barred. ; E . IND 

Now в. 2 of the. Wogkmen’s Breach of Contract Act 
is explained inthe case of Emperor v. Balu Saluji™ as divisible 
into two parts. , The first part is aneinquiry into the fact 

. Whether.a breach of contract has occurred and in the event of: 
the breach of contract being proved. that inquiry concludes 
with an order directing either return of the advance ог e 
specific performance of the contract. The second part ів an 
independent proceeding ensuing on disobedience of the order 
made on the. first part. It is this second proceeding that is 
penal. For there is no offence unless and until the order made 
under the first part has been disobeyed. It is on this construc- 
tion of the section that the preliminary objection is raised 
that whereas the order made in this case by the Magistrate is 
en order under part I, the proceeding is not of a criminal, but a 

‚оф а civil, nature апа therefore not subject to revision by this 
`.Сош%. In my opinion there is no substance in this objection. 
The power of revision of this Court under ss, 435 and 439 of the 
Criminal Procedure Code refers to any proceeding before any 
inferior Court situate in the local limits of our jurisdic- 
tion. The test isnot the nature of the proceeding held by 
the Court, but the nature of the Court in which that proceed- 
img is held.. Proceedings. ofa civil nature may be held in а 
criminal Court, as'for insfance, applications for maintenance 
under s. 488 of the’ Criminal Procedure Code, and these 
are subject to revision under s. 435,. The Legislature 
evidently considered that proceedings of reference to ease- e 


(1) (1908) І І, R. 33 Bom, 25; 10 Bom, І, R, 1126, 
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А. Св. J. ments апа possessioh of moveable property, though of a civil 
1918 nature; may be subject to revision by the High Court for 
Bermos. they have been made the subject of the special exemption : 
enacted in sub-section 3 of s. 489...Further: the. саве of 
руйат In re Chinto Vinayak Kulkarni™ isa case in which this Court 
—. revised an order made under part I of,s. 2 of the Workmen’s 
Р rait. J. Breach of Contract Aot. 
As to limitation, it is true that the appeal ‘to the 
District Magistrate - “was incompetent, An appeal lies to the 
District’ Magistrate under s. 407 of the Criminal Procedure 
Code only in the case of в conviction. But as the proceeding 
under 's. 2 of the Workmen’s Breach of Contract Act had 
not reached ‘the stage of part II of' that sebtion, there 
had been no offence and therefore no conviction. The period 
* of limitation will therefore run from the date of the order 
made by the Second Class Magistrate, i. e., 9th April 1918, 
'  Butthe'rule of sixty days for revigional applications is not 
inflexible and; in the circumstances, I think it fair that: allow- 
ance should be made for the time occupied in the pro- 
ceeding before the District Magistrate. I would, therefore, 
disallow ‘the objection as to. limitation and. entertain the 
- application on the merits; 
: To come to the merits the contract was a duris of cartage 
on which the applicant engaged to remove 100 logs of wood 
from a forest to.& forest depot, a distance of 22 miles, at a 
fixed rate.of Ro. 1-14-0 for every. Khandy of 13 cubit feet of: 
wood carted. Now the. cases show that a contract of this 
sort is. not: a contract ofan artificer, a workman or a labourer: 
see Queen-Empress v. Натта“) and Calwram v. Chengappa®. 
А Those cases refer to contracts of cartage and proceed on the 
ground that contracts did not show that the person contract: · 
ing to have the work done bound himself to-render personal 
labour: It ів: sought to distinguish this: contract on the 
ground that it does include a covenant that the applicant 
“shall do the work on his own personal ‘responsibility and 
with his personal labour." But itis admitted even by the 
complainant that this part of the contract was not to be acted 
upon. There was no probability or even possibility of tht 
applicant doing personal labour anfl it was not expected that 
he should до so. This clause, therefore, does not operate'to 
(1) (1900)2 Bom. І, R. 801. ` (8) (1889) І.І, R. 13 Mad, 351, 
e (2) (1891) Unrep Or. О. 537. . 
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confer upon the applicant the status of нше workman or 
labourer. ee 

There is a further covenant in the’ contract that in 
case of breach it shall be enforced according to the pro- 
visions of the Workmen's Breach of Contract Act. But an 
agreement of parties cannot confer jurisdiction, for “when 
the Judge has no inherent jurisdiction over the subject matter 
ofa suit the parties cannot by their mutual consent convert it 
into a proper judicial process”: Ledgard v. Bull. 

I' would, therefore, allow the application and reverse the 
order made by the Second Class Magistrate. 


‘Heaton Фф. —І agree, Apart altogether from authority, I have 
no, doubt whatever that the applicant does not in consequence of 
‘tho contract, between him and the, complainant become an 
artificer, a workman or a labourer, The work which he under- 
took to do,was the work of a contractor and not the work of 
ап artificer, or of a workman, or of а labourer. 


D 
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Before Mr. Justice Marten, 
CHIMABAI ‹ 

: ; | | b. | оо, | 
еи DHULA KUPPA.* 
: Boscution proceadinngs—Court-sale af immoveable propert j—C onditions of sale 

' misealing— Parties not nd idem —Sale set aside--Commissioner’s certificate can 

be disputed by the purchaser at the Court-sale—Practice of inserting the worüs 
«а the right, title ‘and interest” in Mir шга ый не, 451 and 457 of 

`- the Bombay Hiyh Court Rules. 

‘The plaintiff brought a suit for uias of certain mortgaged properby 
to which the first mortgagees and the transferce of the first morlgagees were 
made parties but not the .subsequont -mortgagees. The Court ordered the 
sale of the mortgaged property. The particulars of, the sale*opened with the 
words “all the right, title and interest of the plaintiff and che 3rd defendant, d 
One of the conditions of thé sale statéd that thore wüs'a second and a third 
mortgage on the! property, ‘but it did' not state that the property was sold 
subject to those two mortgag@s as required -by rule 422 of the High Court 

«Rules, The purchaser аб the Court-salo paid 25 per cent. of the purchase 
money-but refused to рау, the balance unlessthe subsequsnt mortgagees 
were joined in the conveyance in his favour. ‘The transforee of the first 
mortgagees, ‘thereupon obtained a certificato from the Cominissloner for taking 


* О, О. J. Suit No. 340 of 1911. (1) (1886) L, Е, 13 1, A. 134, 145, 
е 
R. 86 
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acoonnts under rule 446 of the High Court Rules to the effect that the sale 
was nob а nullity and that the plaintiff and the transferee were not bound to 
get the second and third mortgagees to join in the conveyance.- As the pur- 
chaser still refused to pay the balance of the purchase money the transferee 
obtained a Chamber Summons to shew cause ‘why he should nob pay the 
balance :— 

Held, (1) that the sale must be seb asido as the condilions of a sale were 
misleading and the parties were never ad idcm. The vendors thought they 
wero selling one thing and the purchaser thought he was buying another 
thing. All that was sold was (а) һ transfer of the first mortgage subject 
{о redemption by the subsequent mortgagees, and (b) a conveyance of 
the equity of redemption vested in the mortgagor subject to the subsequent 
mortgages ; but the purchaser thought he was buying the entire property 
tree from incumbranoes ; А 

(2) that the purchaser was not barred from dispuling the accuracy of 
the Commissioners opinion, The summary procedure under rule 451 of 

‚ the High Court Rules amounted to trying а specific performance action on 
a summons and the principles of specific performance applied to that rule, 
The Court thus exercised a wider discretyon than it was competent ‘for the 
Commissioner to exercise and it was open to the Соцгь to review the deci- 
sion arrived at by the Cgmmissioner. 

The practico of inserting in the sale particulars the words “all the 
right, title and interest” of tho mortgagor or mortgagee animadverted 
upon, 

Comments made ¢ on the necessiby of scrupulous falinoss to purchasers 
at High Court sales, 


CHAMBER SUMMONS. 

The plaintiff Chimabai brought a suit for redemption of the 
property mortgaged to defendants 1 and 2 by her husband 
and subsequently by herself to defendant 5 by a deed which 
she contended was obtained, „by fraud and was not binding 
on her. | 

Defendant No. 8 was tho transferee of the mortgage claim of 
defendants 1 and 2 and defendant 4 was the purchaser of the 
property under power of sale vested in the second mortgagee, 
defendant 5.: 

On the 3rd of December 1915, by a consent decree, the suit 
was referred to the Commissioner for taking accounts. On the 
14th of April 1917 the Cammissioner made his report. . , 

On the 28rd of July 1917, Mr. Justice Kajiji passed а decree m 
accordance with the report of ilf Commissioner, Under 


_this decree the Court ordered the plaintiff to pay a sum of 


Rs. 22750 and interest to the defendant and further ordered 
ee the mortgaged property be sold by the Commissioner for 
taking accounts by public auction and the nett ргесовов of 


e 
з. 
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guch. sale or so much thereof as: might bersufüciont be applied 0. C. 7. 
in satisfaction of such payment. , "ur 010088 > 
On the 28rd of January 1918, the draft РЕ АТУ and con- 7 


` ditions of sale were settled by the Commissioner for, taking ` SENADA 


accounts. ‘ A Davia КОРРА 
` The . mortgaged property was: advertissd to be sold on the m 

bth of March 1918., Before the sale. began the. particulars and 

conditions of sale and a Gujarati translation thereof were 

read, out. to the intending Eb e Ín the- TAREN of 

sale it was stated :— 


All the right, title and interest of the plaintiff and the third defendant 
abovenamed in all that piece or parcel of Foras land or ground together with 
the messuages,tenements, stables and dwelling houses standing thereon, etc. 


Of the conditions:of the sale the following &re'material:— , 


6. The 3rd defendant's attorneys, Messrs. — Jamsotji, Rustamji ‚апа * 
Devidas shall within seven days after the sale deliver to the purchaser, or his 
attorney; if required by him, an abstract of the title to the property , purchased 
by him, ‘subject to the stipulations contained in these conditions, and the 
purchaser shall, within seven days after the actual delivery of the abstract, 
deliver at the office of -the 3rd defendant's attorneys a statement in writing 
of his objections and requisitions (if any) to or on the title as deduced by such 
abstract and upon the expiration of such last mentioned time (and in this 
respect time ів to be deemd of the essence of the contract), the title shall bo 
considered as approved of and, accepted by the purchaser, subject only to 
such, objections and requisitions if any. “> 

18. ‘The purchaser shall accept such title as is made out from the dočuinent 
seb out in Schedule A hereto. The title shall commence with an Indenture 
of Conveyance dated 3rd September 1901 from the Hindustan Spinning and 


“Weaving Company Limited Чо Gowlee Khandu Mahadu ‘and no prior title 


shall, be called for. It shall be assumed that the said Gowlee Khandu Mahadu 


. died some time in the year 1908 leaving him surviving his son Mahadu, Khandu 


as his only heir according to law as mentioned in some of the doouments of 
` title and no farther proof shall be required of these facta, : 

15. There is a second mortgage on the property, dated 13th April 1 1911 
from the plaintiff te Damodar Shrikishandas and his wife Rakhmabai for 
Ев, 2000, and a third dated 13th April 1916 from the plaintiff in favour of 
Rakhmabal ‘widow of Damodar Shrikishan and Govindnath Ramnath Mahimkar 
for Rs, 3000. 

One Sulleman Aided ‘bid je the property: through his 
attorney and the property was knocked: down to him for 
Rs. 29000 and he paid 25 per cent. thereof to the Commis- 
sioner as deposit. iss 

On the 7th of March 1918, the purchaser's atterni asked 
the defendant 3's attorneys for an abstract of title, and, on the . 
14th of March 1918, they sent objections and ie оп . 
the title. | 

Оп the 16th of March 1918, the purchaser's attorneys enquired • 
ef defeudant 3's attorneys why Ше; mortgagees under the 
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0. О 4. ‘second mortgage, dated 15th April 1911, and the third mort- 
118 расе, dated 18th April 1910, were not made parties to the 


"7 guit under Order XXXIV, rule 1, of the Code of Civil Pro- 
битмазлт, сдав 


Davia’ Korra Defendant’ 9’ attorneys alia that as the suit had 
been filed by the plaintiff they could not say why the 
second and third: mortgagees had not been made parties to 
it, 

On the 8rd of April 1918, the purchaser’s attorneys raised 

the objection that the second and third mortgagees must join 

in the conveyance and convey the property free from their 
mortgage claim. 

On the 9th of April 1918, defendant 3's КОО took 
»ut a warrant before the Commissioner for taking accounts in: 
order to have this question decided. 

On the 26th of April 1918, the Commissioner decided that the 
sale wis not anullity and that the plaintiff and defend- 
ant 8 were not bound to get the second and third mortgageos 
to join in the conveyance iu favour of the purchaser. - 

The following is the material portion of the  cortifi- 


ette of the Commissionor :— 
` The purchaser challenges the saloon the ground that whereas the Court 
directed the proporty to be sold what was actually offered for sale was the 
right, title and intorest of the plaintiff and the 8rd defendant in the property. 
Іп my opinion the purchaser cannot object to the sale on this ground for he 
purchased the property knowing full woll what was offered for sale. t- 

The purchaser also contends that the second nnd third mortgagees should have 
heen parties to the suit under Order XXXIV, rule 1, of tho Code of Civil Pro» 
cedure and that іп апу event they should јот іп the conveyanae of the 
mortgaged property in his favour, 

T may here dispose of tho preliminary objection taken m Mr. Bestan]t the 
attorney for the 8rd defendant. 

Il appears that the abstract of title was furnished by tho defendant's attorneys 
to the purchaser’s attorneys on 7th March 1918, Under condition 6 of the condi- 
tions of sale the purchaser must make his requisitions, if any, within seven days 
after the abstract of title is furnished to him, His requisitions were received by 
the 8rd defendant's attorneys on 14th Maroh 1918, Mr. Rustamji says 16 was not 
uatil 8rd April 1918 that the purchaser made a requisition about the second and 
-third mortgagees joining in the conveyance (Exh, No.1). As this requisition was 
made more than seven days after 7th March 1918, Mr. Rustamji contends that 
the purchaser 1s debarred from making it, I cannot accept this contention, 
For the original Sth requaition is “ру whom it 18 proposed that the conveyance 
to the purchaser shall be executed." ( Egb. 2). The answer of the 3rd 
defendant's attorneys to this' requisition led the purchaser’s attorneys to make 
further inquiries resulting in the requisition about making tha second and 
third mortgagees parties to the conveyance, I have therefore to deal with the 
requisition on its merits, 

Now as the full title of the suit is given inthe particulars and oqnditions of 
sale the purchaser must have known that the eecond and third ma-tgagees 

. - 
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referred to in condition 15 were nob made „parties to¢he suit. He cannot now О; C. J. 


. Paige any objection to the sale on the ground that the second and third 1918 


mortgagees weré not made parties to the suit, Nor can the purchaser requiro Se 
the'vendors to get tha sécond and third mortgagees to join in the conveyanc® ү, нүү 
inhis favour ‘because -oondition 15 was notice to, him that the sale didnot?’ e, ` 
affect the rights of the puisne mortgagees. The sole object of, inserting condi- DuuLa Korea 
iion 16 was to, bring. this fact to the notice of the purchaser, otherwise the 
"condition is superfluous. 'Ib appears that the ‘third mortgage‘ was‘created after . 
the filing of tho suit, and; therefore, it-does not. affect tho purchaser. '' Heis, 
however, liable to be redeemed by the 2nd mortgage, or, if he wishes to retain 
the property, he.may pay off the second mortgages, „ashe has acquired by the 
wale the interest of the plaintiff-mortgagor., E n Ж d 
' т, therefore, certify under rule 446 of the High Court Rules ‘at’ the request of 
Mosars,' Jamsetji, Rustamji & Devidas, attorneys: for the 3rd ‘defendant, that 
the said sale is nota nullity and that the 3rd : defendant and the plaintiff are 
not bound to get the second and third mortgagees of the mortgaged property 
to join in the conveyance -in favour of the purchaser. “And I ‘also certify that 
in my opinion the purchaser &hould':bear' his own- costa and рау- ће thirtl 
defendant’s costs occasioned by the aforesaid: requisition, including .the costs 
of the meetings ,held before me on the 13th апі 16th days of April 1913 and 
of, this certificate. NR ^w 
Sh Es tore . гута ‘ А Р "hoe m BaP oa, ve. 
As the purchaser still refused ёо. pay the balance of the 
purchase. money, defendant 3 took out, a Chamber summons 
calling upon him to; shew, cause why he should not pay, the 
balance of the purchase money and comply, with the conditions 
of the salo. ' " - muc MU. E е | 
The purchaser in his affidavit: stated that under Order 
XXXIV, rule 1, of the Code of Civil Procedure, the second 
and, third mortgagees, ought to have been made parties to the 
guit and they not having been made parties to the suit, the 
` guit was defective and defendant 3 was not entitled to proceed 
to Bell the property ; that it was the duty of defendant 8 to 
obtain в reconveyance from the second and. third; mort- 
gagoes respectively or to join them in the conveyance of the 
property to him for, the purpose of discharging thoir, respect- 
ive charge upon the property., , 
The plaintiff appeared in person. 


— 


' Ranga, with Captain, for defendant No, 8. ' - 

Vakil; for defendant No. 29. - ` ' AE 
MARTEN: J.— This is an adjourned summons under rule. 451 
"of tho Bombay.High Court Rules.to compel a purchaser ‘at 
a Court-sale of immoveable property to pay the belance of his 
purchase money. The principal questions that arise are > (1) 
whether the particulars, and conditions of sale are misleading 
and did in fact. mislead the purchaser; ‚апа (2) whether е, 
parties "were. ever ad idem, inasmuch as the purchaser, says 
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he thought he was Buying property free from all incumbran- 


ces, and the applicant says that all he or thé Commissioner 
intended to sell were the interests of the first mortgagee and 
the mortgagor in the property subject to the rights of the 


‘Davia 1A Kurra second and fourth mortgagees, , 
Marten J, 


The summons is taken out in Suit 360 of 1911, which was 
originally a redemption suit brought on the 5th May 1911 by 
one Chimabai a widow to redeem the Ist mortgagees 
defendants 1 and 2 and their transferee defendant 3. Sub- 
sequently , defendants 4 and 5 were added as parties in respect 
of a subsequent mortgage of Sth February 1912, but it is 
common ground that their claims have been disposed ОЁ in 
pursuance of a consent decree of 8rd December 1915 and 
accordingly they and their mortgage may, I think, be elimi- 


' nated:for the purpose:of the present application. 


Therefore so far asappears from the record of the suit and 
the parties to it, the only persone now interested in the 
property are the plaintiff as mortgagor and defendant 3 as first 
mortgagee, he holding eunder a mortgage of 16th December 
1909: and a transfer thereof to himself of 17th October 1910. 
In fact there are two other mortgages the holders of which 
are not parties to the suit, viz., (1) & second mortgage of 13th 
April 1911 for Rs. 2000 to Dhsiodas Shri Krishna (since 
deceased) and his wife Rakhmabai, and (2) a fourth mortgage 
of 13th April 1916 for Rs. 3000 to Rakhmabai (then a. widow) 
and Govindnath Ramnath Mahimkar. 16 will be observed 
that the above second mortgage was prior to the suit and that 
the above fourth mortgage was after it. As I have already 
pointed out I eliminate the ore тоге of 8th Febru- 
ary 1912, ' 

The ‘proceedings in the suit are voluminous and curious 
but for present purposes I think it is sufficient to say that 
the Commissioner’s report of 14th April 1917 found Rs. 22750 
and interest due to the third defendant, and that by a decree 
of Kajiji J. dated 23rd July 1917, the Commissioner’s report 
was confirmed and a decree passed for payment by the 
plaintiff to defendant 3 tf the above amount and for the sale 
of the immoveable property іп question, the -proceeds 
to be applied in or towards safistaction c o tho -deeree 
debts 

‘I lay stress upon the fact that what'the Court деа to 
be sold was thé property itself, anl thal the Court never 
directed the sale to be subject to any incumbranees or limited 
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the A to such interests, if any, as ће. plaititiff anddefendant3 0. 0. J. 
had.in the property. In: fact the’ Court would. never have 1918 
made: the decree it did if ib had been informed of. the true facts, ае 
for under: Order XXXIV, rule 1, the: suit was.defective. for ° +, | 
non-joinder ‘of the second mortgagee if not of thé 3rd. mort- ноз Kupra 
gages as well (see: Khairajmal v. Daim™). Mr: .Rustamji, Marien J. 
the solicitor for defendant 8, says he did not, know of these 
mortgages until after the decree of 28rd July 1917 when. he 
' made the usual, searches preparatory to a ‘sale, ..1 do not. accept 
this statement as regards the 2nd mortgage, for on looking 
` through the file of this suit I find that Mr. Rustamji appeared 
. for defendant 3 when the order of 27th: November 1918 . was 
made adding defendant. 4.as в party, and that an affidavit ' 
. which was read in that order clearly, refers .to .the second 
mortgage. I refer to para,2 of the affidavit of defendant 4 
affirmed 20th November 1918.in which he refers to а sale. by 
auction at which he baught “‘subject.to the.second. mortgage 
dated..18th April 1911 in -the said conditions mentioned.” 
The letter of the 18th November 1913, Exh. B to.that affidavit, 
also spesks of the sale being ‘“‘subject;to the mortgage in: the 
‘above suit and. another mortgage ‘also in the particulars and 
‘conditions - referred to.” "Similarly, . the order. of 21st 
August. 1914. gave liberty, to the plaintiff if so advised “to 
make the third mortgagee party:to the suit.” In faot defendant 
5. was afterwards added... He‘was in faot the third mortgagee, 
but only во if the second mortgage of 13th April 1911. was 


. „horne і in mind. . i. 


But assuming that Mr. ,Rustamji had forgotten about this 
second mortgage and that he did know of the. fourth 
mortgage, I think that when his searches: disclosed their ex- 
-istence, :his proper course was to,have taken.the further direc- 
‘tions of the J udge. I regret that the Commissioner did not 
insist on this being done, for.it, was then.obvious that the 
decree of 23rd July.1917 had been obtained from the Court by 
a. misstatement of the true facts,; and that-if. the defect in 
the suit,could be cured -at-all, some, further order under 
- rule 467 or. otherwise’ was necessary to deal with the new 
“situation caused by. the. disclosure.of . the ‚second. and fourth 
mortgages. ; e 25 ‘ 

The course, mobail decided on was: to o roesed with the 
sale, and according- to Mr. Rustamji (whose. firm of Jamshetji, 
Rustamji, & Devidas had the conduct of the sale), the. sale. 


EU (1904). L. В. 32 I, А, 28, 33 y 7 Bom. L, R, WUNIBU ы 
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was to be subject tb the second and fourth mortgages. It is, 
however, common ground that the conditions contain no express 


. Statement to that effect. Further, Mr. Rustamji in para 1:0 


саша "his affidavit ‘of 22nd August 1918 admits that he stated at 
Divi Kirra the auction that the purchaser would not have to pay the 
Marten J. ‚moneys due under the second and fourth mortgages. Mr. Rus- 


tamji, however, says that by the particulars the sale was 
limited to. the right, title and interest of the plaintiff 
and defendant 3 in the property and that statement cures all 
defects. 

Now, if Mr. Rustam}i is correct ав to what was intended 
to be: put up forsalo, it is plain that it was acale of 
a special ‘nature, and that it was necessary to bring home 
clearly to the-mind of the purchaser what exactly he was buy- 


` ing. ‘The eventual purchaser at the auction жава Gujarati 


buffalo-keeper who cannot read and who can only write sufficient- 
ly to sign his name. He heard of the sale from '& milk-man 
cf his and got a brother to procure a print of the particulars 
and.conditions of sale from the High Court. These he took to 
his solicitor, Mr: H.N; Vakil of Messrs.Payne & Co., who advised 
him that.there was nothing in them which should deter him from 
bidding for the property. Accordingly, the next day, viz., the 
6th March 1918, the purchaser and his solicitor attendod tbe 
auction sale. The latter was. authorised to bid up to Rs 30000 
and the property v was eventually knocked down to him ane 
Ез. 29000. 

Now both the йы and his solicitor swear that they 
thought the purchase was free from any incumbrances. The 
solicitor says that if he had had the slightest doubt on 
the point he would have told his. client and ‘obtained his in- 
structions whether he still wanted to bid up to Rs. 80000. The 
purchaser.says that if he had known he would have to satisfy 
the second and fourth mortgages, or that the second and fourth 
mortgagees would have the right to redeem tho first mortgage; 
he would never have instructod his solicitor to bid as much as ` 
Rs. 30000 for the proporty, if indeed under those circumstances 
he should have beon minded to purchase the property at all. 
Both the purchaser and his solicitor: have boen cross-examined. 
on these and other statements in their affidavits, Having thus 
had the advantage of seeing them.in the witness-box, 1 am 
satisfied that what they say is correct and that if the gale is - 
what Mr. Rustamji says it’ was, they have bought under a mis- 
apprehension of what was offered for sale. In saying this, I 
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have not overlooked the fact that'the purchaser's‘ solicitor 0. C. J 
read the conditions but did not read the particulars. | “ 2918 
' That brings me to the conditions of sale and to the argui . “7. 
ment of Mr. Captain *for defendant 3'that no reasohablè man ~~" A*! 
would be misled by them, Davra ГА Kura 
-Thepurchaser’s solicitor is а solicitor of much experience. Marim, A 
His practice is apparently to read conditions carefully but to =~ 
pay little’attention to the particulars. don’t commend that 
practice ‘but let us see what effect the particulars and condi- 
tions would have on the mind of -the hypothetical reasonable 
man if read through from beginning to end. Turning to the 
front page 1 find the following prominent description : “Suit 
360 of 1911.' Chimabai v. Dhulla Kuppa & Co.. Particulars 
and conditions of sale relating to the immoveable- property” — 
sittiate on the Haines Road...to be put up for sale by public 
auction before the Commissioner of the High Court on the 
premises in pursuance of the directions made in the above suit , 
..dated the 23rd July 1917.” This description is repeated o o 
оп the inner pages 2 and 3, andit жй! be observed there is i 
nothing there to show that-anything except the absolute’ 
ownership was being sold. It will be observed however that 
the parties to the suit are веб. out-on p. 2, and that the г 
particulars on р. 8 open ‘with the words, “АП the right, title 
and interest of the plaintiff and defendant 3". But it will also 
be observed that no oxplanation is given as to what has 
happened to defendants 1, 2,4and5 and their interests. I 
think, therefore, а purchaser might fairly assume that the only 
interests which would remain outstanding on completion 
would be those of the plaintiff and defendant 3. 
The conditions on p. 4 are described as being “‘condi- ° 
tions of sale of the property described in the notification 
of sale in Suit 360 of 1911." This: notification is Exh. 2 and 
is a notification of the intended sale of "the immoveable 
property situate at Haines Road... and particularly described 
in the particulars and conditions .of sale hereunto annexed...". 
The expression “һе property” is used in conditions 1, 6, 8, 
15 and 16. There is nothing in conditions 1, 6'and 16 to show 
expressly that the expression is limited to the interests of 
plaintif and defendant $ in the land.. As regards con- 
ditions 8 and 15 the expression seems to me to refer to the 
land itself. It is at any, rate clear in condition 15 that it 
cannot refer.to the interest of defendant 3, for the plaintiff • 
could nof mortgage that interest nor is the second mortgage 
R. 37 S 
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оп” that interest. * Accordingly, stopping there, I see nothing 


| uni edsonable in a purchaser assuming that the word “pro- 
Cina: perty” was used in the same sense throughout, and that 


Masten J. 


< мм 


it, meant the "immoveable property situate on the Haines 
А Road" described on the front page. 

Condition 6 gives the purchaser tho right ia an ab- 
stract of title and deals with requisitions, Condition 
8 entitles him to g proper conveyance wherein all proper 
parties shall join. Condition 13 bogins with the extra- 
ordinary provision “һе purchaser shall accept such title 
as is made out from the document ( sio ) set out in Schedule 
A hereto.” This cannot be taken literally as the seven docu- 
ments in Schedule A do not include the orders i im the suit on 
which alone the right to sell is based. Оп the other hand 
it will be observed that Schedule A does not include the 
second and fourth mortgages. The inference would, therefore, 
I think, be that by completion аф latest, the 2nd and 4th 
mortgages would no longer affect the title. No reasonable 
man would, I think, guess from this that he was to purchase 
subject to the 2nd and 4th mortgages of which he was not to 
be given even an abstract. I will deal later on with the omis- 
sion ofthe 2nd and 4th mortgages from the abstract of title, 
and will now turn to condition 15 which I will read verbatim 
as. it is particularly important. 
` “16, There is a second mortgage on the property, dated 13th April 1911 
from the plaintiff to Damodar Shrikrishnadas and his wife Rakhmabai for Res, 
2000, and a third dated 13th April 1916 from the plaintiff in favour of 
Rakhmabai widow of Damodar Shrikrishna and Govindnath Ramnath 
Mahimkar for Rs, 3000.” ‘ 

Now that condition merely states that there “is” a second 
mortgage and a third mortgage (which in this judgment I have 
called the 4th mortgage). It does not state that the property 
is sold ‘subject ‘to thosé: two mortgagee, nor that it will be 
conveyed subject to these mortgages. nor that the purchaser will 
have to covenant to indemnify the mortgagor against them. 
This is no subtle distinction. In Torrance v. Bolton™ the 
conditions ‘of sale (see p. 120°) stated clearly that “the 
purchaser shall take a ‘conveyance subject to the three said 
several mortgages, and shall pay. ipterest to the mortgagoees... 
from the 25th March next.” This, unlike condition 15, wag a 
élear condition, and ‘yet the sale was rescinded because the 
particulars did not show that what was sold was an у, of 


(1) (S Eds 8 Oh. App. 118, 12. — . 
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redemption, апі the conditions were only Toad ontab-the-aue- 0. 073; 
tion and not issued, and the purchaser’ alleged he was deaf 1918 


arid failed: to кеме. what was-read.out at the auction. anon 


The Court of Appeat there held that ‘having’ regard to ‘the racc eh 
particulars, the burden’ of proof was. tlirowu upon the vendor Davia К Korba 
to'show that the. purchaser: had not been misled; and that the Marien J. 
vendor had failed to ia Sa that onus. At ABs 123, James, 

+ LJ. said ая follows :— бе 


'*^Í agree with the Vióe-Ohancellor that the desoription of the ndi das 
the particulars of sale was an improper, insufficient, and not-very falr desorip- 
tlon. Tt was not, right to describe аз án absolute reversion , or as an im- 
mediate reversion, expectant on the death of the tenant for life, that which 
was intended to be offered for sale, which was in truth an equity of redemption 
in а reversionary interest; which was itself a: réveraionary ` interest’ in- an 
equity ,of redempticn. ' Such a description, in-my judgment, was caloulated¢ 
if not intended to entrap —was 'enloulnted if nof intended to mislead persons ° 
who would thereby be entrapped into the auction- -room, A person reading 
such а ‘description as this, who would be disposed to invest in such ‘a , property, 
' would naturally first of all go-and inquire what the value of the property was, 
and would naturally then apply to an aotnery, ‘or some other person whom 
he thought competent to give him advice upon such a subject, what was the 
proper deduction to be made in respect of the outstanding life interest, 
If: hè hadat the’ same' time been informed that what he was buying ¥ was an 
equity of redemption a prudent man wquld consult with his solicitor, or some 
other person capable of advising him in.such a matter, as to what were the 
exact rights and the exact liabilities which he was acquiring | and taking upon 
himself as purchaser of an equity of redemption. 

There being, then, this improper and misleading description in the particulars f 
of sale, I am of opinion that ‚һе burden, of, proof. is, coast entirely on the 
' defendant to show that the plaintiff was not in fact misled by what he had 
read, and of that burden the defendant has not, in my judgment, discharged 
himself.. It was not sufficient to read, in the midst of a long paper of condi- 
tions, a condition, nob even the first, following immediately the particulars of 
sale, but the fourth condition—which mere]y.told him, that the property was 
subject to several mortgages, and which contained -a very long story as to 
what һе” was to do ; as to which it might very well happen, as in this case it 
did "happen, ` that ‘tt failed to convey to the purchaser’s mind’ this information, 
which ought to have been conveyed to him, namely, that what Һе was buying 
was the right of instituting two or three suits in Chancery, an immediate liabili- 
ty to'a sum of £ 500, which he might be called upon to pay at any momont, 
and an immediate liability to оаэ or two other Chancery suits, which’ the 
mortgageea of: the property might at any time have instituted for the'purpose 
of foreclosure.. I am of opinion, from all the circumstances of the саве, and 
from the conduct of the purchaser, that he never did know what he was buying, 
and “that he' never , had his mind sufficiently olear of that misrepreseatation 
which was’ infused into: it by the particulars of sale, and" in consequence' of 
which he^was led-to bid'as he did.” 5 p 


"Tarning to :the -Bombay ‘Rules І. think that. Rule 422, con- 
-templates:that if propérty is.sold subject. to an -incumbrance 
it shall-be во: stated, and the nature and amount stated. In * 
condition 15 nothing is.said аз to the rate of interest nor ag 
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0. 0. 7. to any arrears. ‘This would be material information for a 


1918 
= 


азизи . 


purchaser to know who bought subject to those mortgages. 
The absence of such information would again tend to show 
that the mortgages would be discharged before completion. 


Гита Kurra Further under s. 55 (1) (g) of the Transfer of Property Act the 
Marien, vendor is bound to discharge all incumbrances except where 


—— 
, 


the property is sold subject to incumbrances. 

` The above are the principal points on the particulars and 
conditions. In my judgment they entirely fail to bring home 
to any reasonable person what Mr. Rustamji says was sold, vizs, 
(1) а transfer of a first mortgage subject to redemption by the 
second and fourth mortgagees, and (2) a conveyance of the 
equity of redsmption vested in the mortgagor subject to: the 
second and fourtli mortgages. To apply Lord Justice James’ 

words in Torrance v. Bolton at p. 124 the conditions failéd to 
convey to a purchaser’s mind this information which ought 
to have been conveyed to him, viz., that what he was buying 
was the right of instituting one ór more suits in equity, and 
an immediate liability to two sums of Rs. 2000 and Rs. 3000 
and interest which he might be саа upon to pay’ at aby 
moment, 

‘<I think, therefore, that the conditions must be regarded as 
misleading and that in fact they did mislead the purchaser, 

This is quite apart from what was said at the auction by Mr. 

Rustamji, viz., that the purchaser would not have to pay the 
moneys due onde 'the,second and fourth mortgages. The 
pencil note which Mr. Vakil made at the time against condition 
15 was “vendors (sic) were told that that fact would not affect 
the sale.” ‘Vendors’ is of course a slip for ‘purchasers.’ ' That 
was the effect on his mind of what Mr. Rustamji said. Mr. 
‘Rustamji explains his statement to mean that the purchaser 
would only be liable to ‘be: redeemed, and would not ‘be 
personally liable for the mortgage debts. In saying this he 
entirely overlooks the position of a purchaser of an, equity. of 
rédemption, viz., that though not personally liable as between 
himself and the mortgagee (see Zn re Errington™) he has to 
covenant with the mortgagor to keep the mortgagor indemni- 
fied against the mortgage debt. This follows азла matter 
‘of course in English conveyancing practice. (see Key and 
Elphinstone's Precedents in Conveyancing, 8th: Edn., Vol. I, 
Form 24, p. 522 and notes and Mills у: United- Ccwnties 


^ Bank, Limited), So, too, under 8455 (5) (d) of the Transfer 
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of Property Act %һе purchaser is bound te “pay-... the princi- 0. С. J. 
pal moneys due on any incumbrances subject to. which the 1018 
property .is sold, and the interest thereon afterwards accruing | 777 
due." . d | ; | aris 
The; misleading conditions of sale. were therefore made, a Ряоа Kurra 
good deal worse by this erroneous and misleading statement Marten J. 
of Mr. Rustamji at the. auction. - Unfortunately the Com- 77 
missioner was unable to be present at the auction sale, or else 
the misstatement would doubtless have been corrected there 
and then. : " 
Mr. Kanga, who appeared with Captain for the defendant , 
8, argued that the purchaser’s objection re. the second and 
fourth mortgages was not taken in his requisitions on title 
of 13th March 1918, апа was therefore barred by condition 
6. But in the first place condition 6 only bound the purchaser ° 
io make his requisitions “on the title as deduced by such 
abstract”. The title as deduced by the abstract actually 
furnished did not’ however disclose either of the second and 
fourth mortgages. I do not think, therefore, that the 
‘purchaser. infringed condition 6. Further in the absence of 
express stipulation, the expression "abstract" implies a perfect 
abstract. Apart, therefore, from condition 13 the abstract was 
imperfect for non-disclosure of these two mortgages, and ас- 
cordingly time would only run at any rate as regards those 
mortgages from the date when they were abstracted. What 
effect condition 18 had on condition 6, I think I need not decide. 
On the-meritsitisclear that requisition 5 asked by whom it 
was proposed that'the conveyance to ihe purchaser should be 
executed. On the receipt of the reply “the plaintiff and. the 
third defendant”, the purchaser. by his letter of 18th March è 
asked why the second and fourth mortgagees: had not been 
made parties to the suit, and subsequently by his letter of 
8rd April required specifically that they. must join in 
the conveyance and convey the premises free from their mort- 
‘gage claims. І think this objection really arises out of requisi- 
iion.5'nnd that this is an additional reason for holding that 


,it is ‘not barred by condition 6. Accordingly in this respect 


I agree with the Commisgioner’s opinion of 26th April 1918. 

‚ This cpinion was obtained under rule 446 which provides that 
any disputed question arising out of objections or requisitions 
by a purchaser may be brought before the Commissioner who 
shall ‘certify his opinion, and shall also certify by whom the e 
costs ought to be borne, The Commissioner in fact certified 
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0. 0. J. thatin hisopinion*the sale was’ nota nullity and that the 

1918 third defendant arid: the plaintiff weré not bound to get the 

E —" second and fourth mortgagees to join in the conveyance to the 
ЈНІМАВАІ 


v 


* purchaser. Iam not sure what isthe proper course for a 


Davis Kurra purchaser to take who desires to get such an opinion of.the 
Marten J, Commissioner reversed by the J udge. In the, Chancery Divi- 


‘sion.there ів по procedure exactly . corresponding to Rules 446 

and 447, but the opinion of the conveyancing counsel to the 

‘Court бап be challenged before the Judge under R. S. C..0, 

51, rule 8. In the present case the purchaser's solicitors in 
. their letters of 1st May and 27th June took the view that as 
they adhered to their. objections on the title the next step was 
for defendant 3 to take out a summons under rile 447 as to 
whether в good title had been shown. Eventually on the 22nd 
July defendant 3 took ,out the ренең} summons under rule 
451 for payment. 

Under the above ааа І do not think tha: the 
purchaser is barred from disputing the accuracy.of the Com- 
missioner’s opinion. Jf an order for payment is made under 
rule 451 it involves a proper conveyance being given to the 
purchaser under rule 457. Substantially therefore this sum- 
mary procedure under rule 451 amounts to trying a specific pèr- 
formance action on asummons., I need not decide whether 
the Court has a discretion to require the matter to be deter- 
mined in a separate suit in the ordinary way nor whether 
Prosunno Coomar Sanyal v. Kasi Das Sanyal™ would apply 
here, for counsel for both the purchaser and defendant 3 asked 
me not to require 2 separate suit and consented to treat the 
summons’ asif it wasa suit for specific performance, "The 
plaintiff who appeared in person agreed to nothing except 
that the sale should be set aside. Under these circumstances 
I thought a separate suit was unnecessary, and that.the princi- 
ples.of specific performance should be applied to Rule 451 
despite the plaintiff's attitude as to the procedure. Under 
these circumstances I think Iam exercising a wider jurisdic- 
tion than it was competent for the Commissioner to exercise, 
for in effect І һауе to decide whether it is-equitable to grant 
specife performance. Incidentally, therefore, I think it ig 
open to me.to review the decision fhe Commissioner ‘arrived 
at. 

Ido not think it necessary to dealin any dotail with that 

. десівіоп,. for the views which I have already expressed show 


(1) (1892) L, R. 19 I. A. 166. 
. 
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that I disagree with its conclusions and гећзопіпр. . The Com-, 0. С. J. 
missioner was of opinion (c) that the purchaser could uot 1918 
object to the sale for he purchased tho property knowing full РВ 
well what was offered for sale and (b) that condition 15 was °“ y 
notice to the purchaser that the sale did not affect the rights Био EORPA 
of the second and fourth mortgagees. He appears, however,to Marin J. 
have entirely overlooked what Lord Macnaghten described as ~~ 
а principle of supreme importance, and which briefly stated is 
the principle of.scrupulous fairness to High Court purchasers, 
І refer to Mahomed Kala Mea v. Harperink™, where both 
Courts in Burma had overruled a purchaser’s objections that , 
he had been misled by the officers of the Court into bidding 
Ra. 40000 for в valueless equity of redemption: whereas.he 
thought: he was buying free from all incumbrances. There 
Lord Macnaghten in delivering the judgment of their Lordships 
of the Privy Council ‘said (at p. 35):— 

Their Lordships regret to says that iu their opinion there has been a lament- 
able miscarriage of justice in this case.” 

‘And at p. 37 :— n 

“Зо the matter would have stood iftho question had arisen between out- 
siders and the Court had had no concern in the matter beyond the duty of exer- 
cising its judicial functions. But over and above all this there is involyed in 


this case а principle of supreme importance which the learned judges of the 
Chief Court entirely disregarded, 


It has been laid dòwn again and again that in sales under the direction of 
the Court it is incumbent on the Courtto be scrupulous ins the extreme and 
very careful to seó that no taint or touch of fraud or deceit or misrepresenta- 
tion is found in the conduct of ite ministers. The Court, it is said, must at any, 
rate not fall below the standard of honesty which it exacts from those on whom 
it has to pass judgment., The slightest suspicion of tnokery or unfairness 
must affect the honour of the Court and impair its usefulness, It would be 
disastrous, it would be absolutely shocking. if the Court were to enforce 
against а purchaser misled by its duly accredited agents a bargain so ill usory 9 


and so -unconsoientious as this,” 

I must not: be. understood to impute any intentional un- 
fairness here. Ido not do so; but neglect of elementary 
principles in settling conditions- of sale may easily mislead a 
purchaser.. It must be remembered that the vendor knows / 
his title and the purchaser does not, and that accordingly 
conditions guarding against'a known defect must clearly 
Show to a purchaser what. that defect is. And condition, 15 
does not stand alone.. Ihave already commented on. the. 
‘fitst sentence in condition 13. Apart from its inaccuracy, 
16 is to my mind а typical. example of a condition which 
should never have been, inserted in any Court-sale. If · 


(D (1008) L. В, 36 I. A. 32, 35; 11 Bom, І, В, 327. 





906 


О. C. J. 
1918: 
_—` 


Cumrazat * 


THE BOMBAY LAW REPORTER. Í vot. х®1, 


that sort of condition was to be prevalent, no purchaser would 
be safe in even bidding without first employing a solicitor to 
abstract, inspect and’ advise on the documents specified in the 
schedule. za M 


Daora Kurra Бо, too, I think it was quite wrong not to abstract ‘the. 


Marten J. 


second and fourth mortgages. Tho excuse given by Mr. Rus- 
tamji is that thesé documents -were not in his possession and 
tliat he ‘acted under the 'Commissioner's directions. He seems 
to have. entirely overlooked the fact that an abstract is an 
abstract of -title and not merely of documents in the vendor's 
possession, and that the intentional omission of materi] docu- 
ments in:an abstract is а serious offence. Мг, Rustamji, how- 
ever, frankly. admitted that he had little experience of mort- 
Маре actions. This was unfortunate both for the purchaser 
and the Commissioner as. they had largely to rely on his work ; 
and I think under the circumstances it would have been: 
legitimate for the Commissioner to require counsel’s opinion to 
be taken. | 

Mr. Kanga argued tifat the point as to the conditions being 
nisleading was not taken before the Commissioner, and that 
consequently I should disregard the purchaser’s present 
complaint. He also argued that this complaint was an after- 


. thought by the purchaser in order to get out cf a bargain 


which had become unprofitable by reason of some recent 
municipal orders limiting the number of buffaloes that can be 
kept in в certain space. The latter suggestion is, in my 
opinion, quite unfounded. The purchaser offered before me, as 
he had offered previously, that he would complete the sale if 
the second and fourth mortgagees would join or reconvey. 
That offer was refused by the defendant 3 who insisted that 
the sale was subject to the second and fourth mortgages. 

As regards the former argument, the purchaser did take 
tlie main point before the Commissioner, viz., as to the two 
mortgages. His attitude was to get what he ‘thought he had 
bought, viz, the property free from incumbrances. . It was 
not till that point was decided against him that the question 
as to being: misled' would. really. arise. Further it is just, 
possible that his solicitors felt.some hesitation in arguing 
before the Commissioner that conditions approved by the 
Commissioner were misleading. Ls : 

І'до not think, therefore, there is.any substance in this 


* argument of Mr. Kanga, nor thatsthere has been any such 


delay on the part of the purchaser as might disentitle him 
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from taking the points he has. The more*the, purchaser was 0. С. J. 
misled by the conditions the more likely it would be that 1918 
he would require. time to realise that first the vendor and ~~ 
secondly the Commissioner were of opinion that he had ee 2 
bought something quite different from what he thought he Davra xvrrA 
had: bought. Marien J. 
Mr. Kanga laid stress on the words ‘‘all the right, titleandin- | — 
terest...” inthe particulars. But the conditjons must be read as a 
whole, and I have given my opinion of them as a whole. It is 
said that it has been the practice for the last fifty years or. 
more to insert these words in the auction particulars in Court- 
sales in mortgage suits. If that beso, I think itis high 
time to make a change and to drop those words in the parti- 
culars. That they are depreciatory is obvious. It isalso an objec-* 
tion that they afford a refuge for the lazy or incompetent prac-, 
titioner for" he can deliver a short or defective abstract without 
taking the trouble to get.his title into order, and can’ answer 
requisitions by saying that the purchaser only bought whatever 
- interest, if any, the vendor had. Оа the other hand I 
have not yet heard any reason for their insertion, and I cannot 
help thinking that the practice, if it really exists at all, arises 
from a confusion between decrees for sale ina mortgage suit on 
the one hand and executions of a money decree against a judg- 
ment-debtor on the other hand, in which latter case all that 
can be sold is of course the right, title and interest of the judg- 
ment-debtor. І ; ; 
. Iasked Mr. Kanga what precise form he thought the con- 
veyance would take and whether the mortgage-debt of defend- 
ant 3 would be transferred. The reply was that the con- 
veyance would only be of all the right, ete... Now the right of ° 
a mortgagee is to hold the property as security for the mort- 
gago debt, and as at present advised I am not satisfied. what 
the position of the purchaser would be if the mortgagee only 
transferred his interest in the land and not in the debt. There 
is of course no question of the present being a sale by a mort- 
gagee under,the power of sale. 
Mostyn у. Mostyn™ is an instance of a Court- salo ТА "ihe 
. purchaser was held entitled to an. absolute conveyance not- 
withstanding conditions under which it was argued the proper- 
ty was only sold subject to certain incumbrances. Accord- 
ingly there the first mortgagees were held not entitled to insert 
in the conveyance the qualifying words “according to their ° 
B (1) [1803]3 Ch. 376. 
Ba 38 : 
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‚О: €. 7 estate and interest in the premises...and not further or other- 
1gis . wise." I have not overlooked the recent decision of the Privy. 
—~ Councilin Het Ram v. Shadi Lal? where it is said at p. 183° 

CuntABat’* that “on the making of the order absólute (for sale) the security 

. Puura Korra as well ав the defendant's right to-redeem are both extinguish- 

Maren J, 9d, and that for the right of the mortgagee under his security. 
— there is substituted the right to a sale conferred by the decree.” 
Assuming, without deciding the point, that that passage is appli- 
cable to the decree of 28га July 1917, I think it does not assist 
defendant 3 for his right would be to have the property itself 

sold and not the interost of himself and the mortgagor in it. 
I do not propose to discuss the interesting question raised in 
Gee v. Liddell? ав to how far a decree for foreclosure is bind- 
. ig between the parties to a suit as contrasted with those who 

are not parties, 

I think, however, in the present case, that the- insertion of 
the words “right, title and interest" coupled with the other 

. conditions does 1aise the point whether the Commissioner had 

| any jurisdiction to өйө # the sale contended for by defendant 3. : 
An Official executing the Court’s decree has no power to 
alter or amend that decree. That із {ог the Court alone to do. - 
Here the Court thinking all parties were before it, ordered the 
whole property to be sold. The Commissioner, however, 
according to defendant 3, has sold something quite different. 
As at present advised I am inclined to think he had no juris- 
diction to do so, but I do not propose actually to decide the 
point as it has not been argued before me, and I can arrive. at 
my conclusion quite apart from it. . 
Nor again do I proposé to comment on the. inaccurate 
5 recital in the Commissioner's report of 14th April. 1917 
as to the enquiry he was directed to make by the consent 
decree of 8га December 1915; nor on- the inaccurate 
finding that a certain sum was due to the third defendant 
under the "transfer of mortgage of 17th October 1910".. A 
perusal of the decrees or orders ‘of 11th Odtober 1911, 2186 
August 1914 and 8rd December 1915 will show what I: mean 
and that the present is dù unusual case. The mortgagor was 
not a party to the transfer,and there is a difference of some · 
Rs. 10459 between what the mortgagor has to pay under the 
mortgage and transfer, and what can be claimed under the 
transfer alone : and this difference of Rs. 10459 the марага, 


(1) (1918) L R. 451. А. 120,133; (Gr 01918] 2Ch,02, , 
20 Bom, L. В 798. : с 
e 
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defendants 1 and 2, and not the mortgagor have had to pay to O. C. 7. 
defendant 8. The report was however confirmed by the order 1918 
of 23rd July 1917; во I doubt whether the.purchaser could T 
take any objection to.it and in fact he has not. There appears р 
to be a clerical slip in the decree as to the future intorest being Риты Korea 
at one and a half per cent, “per annum” instead of "per month" Marten J. 
as in the Commissioner’s report. . == 
` This brings me now to my conclusions,on the summons. I 
have only to add that as the purchaser's offer to complete an 
‘unincumbered sale has been refused, he,asks:for the sale to 
be set aside.: I do ‘not understand him to ask the Court to 
enforce a sale free from incumbrances. In this, I think his 
counsel Мт. Vakil is right, for if he asked for specific per- 
formance of the contract as he understood it, I should there 
have to consider whether defendant ‘3 or the..Commissioner * 
ever intended to make such a contract, and if not, whether it 
-would be equitable to grant specific performance against them. 
In my opinion this-is not a case which can be decided merely 
on the,true construction of the particulars and conditions of 
ale coupled with Mr. Rustamji's statement at the auction. 
In my judgment the true view is that the parties were never 
really ad idem, for the vendors honestly thought that they 
were selling one thing and the purchaser honestly thought he 
was buying another thing. Further, even if the question of 
construction be decided in the vendor’s favour, I am satisfied 
that. he cannot hold the purchaser to the contract having 
regard to the misleading conditions of sale and the statement 
‘at the auction. a 2 | 
My conclusion, therefore, is that having regard to all the 
circumstances of the case this sale cannot be upheld ina Court о 
of Equity and must be setaside, But І think I need not put 
the parties to the expense of a separate summons for the return 
of the deposit and costs. Ав to this I think I have power to 
act under rule 449, and I accordingly direct that the purchaser 
be repaid his deposit .and also his costs, charges and expenses 
occasioned by his bidding for and being declared the purchaser 
of the property and of and incidental to the proceedings before 
‘the Commissioner. He must also, I think, be paid his costs of 
_ this summons. ` All theso'eosts will be paid to him by defend- 
ant 8 without-prejudice as to how such costs and defendant 
„З'в own costs of the sale and this summons should ultimately 
be borne as between defendant 3 and the person entitled to the • 
equity of redemption. Plaintiff must hear her own costs if any. 


е 9 
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о. C. J. The order will Фе prefaced by a statement that the Court 
1918 being of opinion that the certified opinion of the Commissioner 
—" . dated the 26th April 1918 ought not to be upheld and that the 

r conditions of sale were misleading and that the parties were 
Dnvra Kurra never a7 idem ав to what was being,sold, dismisses defendant ' 

- Marten J. Зв application for payment of the balance of the purchase 
^—7 money and directs that the auction s purported to be 

effected in this suit he set aside. 

That finishes all І have фо взу ор the summons. I should 
now briefly refer toa petition which the plaintiff Chimabai 
presented to me on September 14, 1918, asking for a review 
of KajijiJ's order of 28rd July 1917, or alternatively for an 
‘inquiry by the Government solicitor or otherwise. This is the 

result of the’ adjournment which I granted her from the 6th 
to 17th September in order to obtain legal assistance and to 
urge anything she might wish to.urge on the above summons. 
Para 2òf the petition is inaccurate but it raises no objection to 
ES the sale being set aside. The remaining 40 paras deal with the 
suit generally. Till I sead them I had not been informed that 

this was the same suit as that in which serious charges of for- 

gery were recently made, and in which it wasalleged that the let- 

ter-books of the solicitors on both sides had been tampered with. 

"The facts will be found in Zmp. v. Ramdin Binda™, 

І accordingly thought it proper partieularly as the peti- 
tioner was a litigant in person to call for the file of that 
criminal case, and also with the assistance of my Registrar 
Mr, Bhojwani to go through the more material documents on 
the file of the civil ease. In the result I see that this civil 
suit is one which has been dealt with by Macleod J. or by 

° Kajiji J. while acting for him. I think, therefore, that the 
plaintiff’s petition should be dealt with by Macleod J. and I 
will accordingly direct it to be forwarded to him for disposal. 
I express no opinion on. the merits nor whether having regard 
to the lapse of time that petition can be entertained. But if 
Ihave grasped the figures correctly it is unpleasant to think 
that a mortgage for Rs. 6000 on œ property now worth 
Rs. 29000 can in some ten years swell to Rs. 22750, and that 
‘some means in those ten years were ‘not taken to stop com- 
pound interest mounting up at 15 per cent. per annum with 
monthly rests, for that interest practically nullified the sub- 


(1) (1918) Crim. Appeal No. 57 of JJ. on 19th June 1918. (Unreported), 
* 1818, decided by Heaton and Beaman " 








"uU 


VOL. XXI. ] THE BOMBAY LAW REPORTER. : 301 


stantial successes which the plaintiff appears to have gained in 0. 0. 7. 
fighting the claim of defendant 8 and his transferors defend- 1018 
ants land 2. As regards defendant 3 he appears to have paid = 

Rs. 18256 to defendants 1 and, 2 оп the. transfer of 17th - ои 
October. 1910 and to have ‘been repaid by them Rs. 10459 in DnvzAKurrA 
pursuance of the order of 21st August, 1914 and to “be still манен Л. 
owed by the plaintiff the above Rs. 22750 and upwards, So —— 

` he has got or is entitled to over Rs. 33000 for his outlay of 
Rs. 18256, verily a case of an estate’ being eaten up by 
compound interest. It is therefore not surprising that the 
petitioner lays stress on the alleged agreement contained in the 
two letters of 27th June. 1914 between her former solicitors and 
the solieitdrs for defendant 3 under which, according to her, 
defendant 8 agreed to forego interest in consideration of being, 
allowed to give up possession. It is these letters which-her . 
former solicitors Messrs. Jehangir, Mehta ‘and Somji and the 
solicitors for defendant ,3 Messrs. Jamshetji, Rustamji and 
Devidas both say are forgeries. She retorts by saying they 
have conspired to injure her interests. ,  , “aa S 

I regard this petition however as distinct from the summons 
and it does not now, I think, affect the purchaser. But I think 
the history of this unfortunate suit with its charges of fraud 
and forgery makes it all the more essential that a purchaser 
should know precisely what he is buying and that the Court 
should give him adequate protection and that ‚һе should 
not be, asked lightly to step into the shoes of defendant 3. 

But whether the plaintiff’s petition for a review be granted 
‚ог not, it will presumably be necessary for the defendant.3 to 
take some further step before his, security can be réalised, and 
when he does so and the plaintiff is heard on that application, 
Ihave no doubt but that this Court sittingas a Court of 
Equity will see that equity is done to the plaintiff and defend- 
ant 3 alike. ` | 

Solicitors for plaintiff: Jamshetji, Rustamji & Devidas. 

Solicitors for defendants: Payne & Co. ; 
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na © Before Mr. Justice Marten. 


GOVIND оя GOKHALE 
y. 
HARICHAND MANCHARAM* 


Vendor, ind purchaser Agreement in writing to sell immoveable property— 


Condition tn the agreement that bargain paper for the sale shall be made by a 
Vakil—Harnest money to be paid on the completion of the bargain paper- 
A greement not a contrag. 


The defendant by a writing agreed to sell his immoveable property to 
the plaintiff on certain terms, The first olausein the writing was to the 
following effect :— “The bargain paper for the sale of the said immoveable 
property ‘shall be made through a Vakil within two days from this date 
and atthe time of: making the bargain paper I am to take from you by 
тау. of earnest money in respect thereof Rs. 10,000, that is to say, you 
are to, pay the same to me and as regards Rupees two lacs and flve 
thousand being the balance you are to pay the same to meat the time of 
execution of the sale deed by me," The second clause in thé writing 
réferred to certain suits in the High Court pending against the 
defendant, If those suits were decided against him the bargain was to be 
cancelled and the deposi, returned. Clause 4 of the writing dealt. with 


' the completion. of the gale and fixed ib at.six months from the.date of the 


bargain paper but if the suits pending in the High Court were not 
disposed of within six months then the agteement was to remain in force 
till the disposal of the said suits and on those suits being decided in 
favour of the defendant he was to complete the sale, | 

The plaintiff having brought a suit for specific performance of the above 
agreement in writing :— 

‘Held, that-the agreement in' writing did not amount to a contract, 
because‘ the reference to the bargain paper in -clause 1 of the writing 
prevented any contract being arrived at until the bargain paper had been 
executed, and the earnest money was to be paid on the,.execution of the 
hargain, paper. 

The principles laid down in Rossiter v. Miller (4), ` Winn v. Bull (2) 
‘ and Ven Hatsfeldt- W ildenburý v. Alexander АШ followed and applied. ` 


Sor for specific performance of an agreement to gell 


immoveable property. 


The plaintiff alleged that by an ‘agreement in Gujarati, dated 


28th November 1917, the defendant agreed to sell and the 
plaintiff agreed to buy the defendant’s immoveable property 
for Ев: 2,15,000. The following are Php material clauses: of thé 
said agreement.— 


I agree to sell to you for Rs, 2,15,000 my immoveable property near Pliy 


House,..The conditions in respect thereof are as follows :— 





* 


„О. С. J- Suit No. 1456 of 1917. - (2) 41377) 7 Ch. D. £9. 


(1) (1873) 2 App. Cas, 1124. (3) T1912] 1 Ch. 284, ° 
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(1. The bargain paper for the sale of the said mmovable property shall 
be made through a Vakil within two days from this day and at the time of 
making the bargain paper I om to take from you by way of earnesb money 
in 1espeob thereof Ra. 10 ten thousand i. e. you are to pay (the sams) to me and 
as regards Re. two lacs five thousand being the balance, you are to pay. the * 
same at the time of the execution of the salo deed by me. 

(2) .As regards the said Jaga (premises) to be sold, suits are. pending 
against me in the High Court. If perchance these suits are decided against 
me, then this bargain shall be (treated as) cancelled and if such a thing 
happens then Iam to return to you Rs, ten thousand without interest as 
earnest money by me. 

(4j The time of completing the malter of the said sale is agreed to be six 
months from the date of the bargain paper. On the decision in the case belng 
given in my favour during the (said) period, I am to’ get passed (i. о. made out) 
“marketable title" for you, and to complete the matter of salé. If perchance 
the. suits pending in the High Court are not disposed of within six months then 
this agreement shall be in force till the disposal of the said suits and on the 
said suis being decided in my favour, I am'to complete the matter of this sale, 
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Govixn 
LAXMAN 
v. 
HanioHaxn 
MAKOHAEAM 


and if the High Court suits be decided in my favour within six months, I am to K 


complete and you are to get completed the matter of the sale within six 
months, * 

The defendant’s attorneys prepared. а draft agreement in 
English, but eventually the parties did pot agree on its terms ; 
and the defendant refused the plaintiff's tender. et Rs. 10, 000 
by way of earnest money. 


Jinnah, with Kanga and Moos, for the plaintiff. 
Davar, with Inverarity and Sikangiian, Advocate General, 
for the defendant. 


: Marten J.—This is an action for specific performance:of 
an alleged contract dated 28th November 1917 for the sale 
by thé defendant to the plaintiff of a property at Grant Road 
for Rs. 2,15,000. The defence is that there was no concluded 
contract, but merely an agreement to enter into a contract; 
which in law amounts to nothing. The point is that in the 
document sued on, there is a reference to a further document 
being executed, and the question is whether that reference 
prevents the document sued on being an enforceable 
contract, 

~ The document sued on ів in duplicate, but as each duplicate 
ів in the first person, the words of bach part are not. precisely 
fhe same. There are also some other differences in- the precise 
wording of the two duplicates which I will consider later оп. 
Both duplicates are in Gujarati. Taking the duplicate, Exh. 
A, signed by the defendant, it ran thus : 


“To Govind Laxman Gokhale Given in writing by Harichand Мапоћагат, 
To wit, Whats written is as follows. Lagree to sell you for Rs, two laos 


, 


e 
. 304 THE BOMBAY LAW REPORTER, [ vor. xir. 


0: C. ГА and. fifteen thousand my immoveable property near a House at Grant 


1919 Rosa.” , 

-~ . Then follows a formal uii ice ‘of the poparty, Then the 
Govixp * document, proceeds : . / 
Laxman 

s. “The conditions in respect théreof are as follows :—(1) The bargain paper 


HARIOHAND for the'sale of-the said immoveable property shall be made through a Vakil 
MANOHARAM within two days from this date and at the time of making the bargain paper 
EM I am to take from’ you by way of earnest money in respect thereof Rs. 10000, 
that is to say, you are to pay the same to me and as regards Rs, two lacs and 
five thousand being the balance you аге to pay the same to me at the time 
of the execution of the sale deed by me.’ 
‚ Then clause 2 refers to certain suits in the High Court 
pending against the defendant, the vertdor, and that if those 
suits are decided: against him, the bargain i is to be cancelled 
ens the deposit returned. 

Then clause 3 provides for sharing the costs. of the sale 
equally. 

Clause 4 deals with the completion, of the sale and fixes it at. 
six months from the date of the bargain paper. Then it 

proceeds :— $ 
: “On the décision in the case being given in my favour during the said period 
I am to get passed marketable titles for you, and to complete the matter of 
Sale. If perchance the suits pending in the High Court are not disposed of 
within six months, then this agreement shall be in force till the disposal of the 
said suits; and on the said suits being decided іп my favour, І am to complete 
the matter of this sale; and if the High Court suits be decided in my favour 
within mx months, I am to complete and you are to get completed the matter 
of sale within six months,” ' 

Then clause 5 provides for the vendor getting the signature-of 
a certain adopted son along’ with the vendor's signature on the 
sale-deed. 

Clause 6 says that the defendant has not to pay brokerage. 

а Then the document concludes “I have given and'have taken 
from you the agreement to the above effect of my and ' your free- 
will and pleasure.” Then follows the date the ‘28th November 
1917 and the signature of the defendant. 

What happened afterwards was that the defendant's solicitors 
prepared a draft contract in English, but that eventually the 
parties did not agree on its terms and consequently this suit 
was brought. It should “be observed that the plaintiff’, 
solicitors, Messrs. Khanderao, Laud, and Mehta, in entertain- 
ing and altering this draft contract, were particularly carefyl 
to do so without prejudice to their client’s rights under the 
existing document, Exh. A, which they contended was а 
binding agreement. (See their lettera of 30th November and 


3rd December 1917). 
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"Turning then to the document sued on, Exh. A, the defend- 0. © 7. 
ant relies on clause 1 and he says that the reference to a bargain  — 1819 
= 
paper prevents ‘any ‘contract being arrived. at until that PR 
bargain paper has been. executed.- He also relies on what is* Тахмах 
perhaps ` a preliminary point, namely, that there is a slight ндир 
difference inthe wording between the two duplicates, Exh. A and MANOHARAN 
Exh, А 1, and that that difference either prevents an agree- Marten J. 


“ment: being arrived at, or alternatively shows that there was — 


бо be no bargain аш and, until it was arrived at in a Vakil’s 
Office. ud J 
As regards’ stink 1 med Те the Е Багу point, І do 


‘not think „there is any substantial difference between the.two 


duplicates. In particular; as regards clause 1, 1 think it im- 


material that the second sentence speaks in Exh. A of “bargaiff 


paper” and in Exh. A lof "bargain".. I think therefore that * 
the preliminary point fails and that it is: immaterial which 


| duplicate is used. . (ton 5 .- 


" I accordingly come to the main question, viz, whether the 
dament, Exh. A, is a contract, or is¢n Jaw nothing. Ques- 
tions of this description arise very frequently in England and 


‘the: cases on ‘either: side of the line depend ‘on rather fine 


distinctions of wording. Consequently,’ any particular case 


‘may well give rise to differences of opinion.. Speaking 


generally,. the authorities say that in each case the question is 
one of construction of the particular document as to what ‘was 
the intention of the parties. | These authorities include judg- 


- ments of such eminent Judges as Lord Blackburn, Sir George 


Jesse], and Lord Parker, and one cannot do better than quote 
what they say. 

. In Rossiter ү. Miller, Lord Blackburn at p. 1152 said.as ° 
follows :— , 


“Parties often do enter. into a negotiation TON that, when dius hase 


` (or think they have) come to one mind, the result shall. be pub into formal 


shape, and then (if on seeing the result in that shape they find they are agreed) 
signed and made binding ; but that each party is to reserve to himself the 
right to. retire from the contract, - if, on looking at the formal contract,’ he 
finds that though it may represent what he said, it does not represent 
what he ‘meant to say. Whenever, ол the’ true construction of the 
evidence, this appears: to be ` the ‘intention, I ‘think’ that’ the’ parties 
ought not to be lield bounde till they have executed the formal agreement... 
Į think the decisions settle that it is a question of.construotion whether the 


.parties finally agreed to be bound by the terms, though they were subsequently 


to have a formal agreement drawn up.” 
In Winn у: Bull®, Sir George Jessel said :— 


(1) (1878) 3 App. Cas, 1124, 1159, ` (2) (1871) 7 Gh D, 20, 30,93, _ 
R. 38 e 7 ‘ E 
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О, C. J. ^I take it tho principles clear." If in the case of a proposed sale or lease 
1919 of an estate two persons agree to all the terms and say, ‘we will have the terms 
NA pat into form,’ then all the terms being put into writing and agreed to, there 

Govisp — 8 2 Contract ' ' : 
LAXMAN “ If two persons agree in writing that up to а certain point the terms shall be 
v. the terma of the contract, but that the minor terms shall be submitted to. a 
HARIOHAND solicitor, and shall be such as are approved of by him, then there is no contract, 


MANOHARAN because all the terms have not been settled,” 


Maren J. — "Then at p. 32, he said :— 


“It comes, therefore, to this, that where yon have a proposal or agreement 
made in writing expressed to be subject to a formal contract being prepared, 
it means what it says; it is subject to and is dependent upona formal contract 
being prepared. When it is not expressly stated to be subject to & formal con- 
tract it becomes a question of construction, whether the parties intended that 
the terms agreed on should merely be put into form, or whether they should be 
subject to a new agreement the terms of which are not expressed іп detail,”  ' 


* In Von Hatzfeldt-Wildenburg v. ‘Alexander, Parker J. 
* (as he then was) said at p. 288 as follows :— 


"Ib appears to be well settled by the: authorities that if the documents or 
letters relled on as constituting a oontraob econtemplate the execubion of a 
further contract betweon the parties, it is a question of construction whether 
me the exeoution of the further contract ів a condition or term of the bargain or 
whether it із а mere expressifn of the deaite of the parties as to the manner in 
which the transaction already agreed to will in fact go through. In the former 
case there is no enforceable contract either because the condition 18 unfulfilled 
' or because the law does not recognize a contract to enter into a contract. In 
the latter case there is в binding contraot and the reference to the more formal 
document may be ignored. The fact that the reference to the more formal 
document is ın words which according to their natural construction import a 
condition is generally if not invariably conclusive against the reference being 
treated as the expression of a mere desire.” 


I do not think it necessary to go through the other English 
authorities, but I may quote what Lord Cranworth says in 
Ridgway v. Wharton®, viz, :— mE 

М "I again protest against its héing supposed, because persons wish to have 
а formal agreement drawn up, that therefore they cannds be bound by a 
previous agreement, if it is clear that such an agreement has boen made ; but 
the circumstance that tho parties do intend а. subsequent agreement to’ be 


made, is strong .evidence to show that they did not intend the previous 
negotiations to amount to an agreement,” ‘ 


I may ‘also state that of later authorities Mr. Justice 
Kekewich in Lloyd v. Nowell and Mr. Justice Joyce in 
Watson v. McAllum™ bpth arrived at similar conclusions to 
Parker J..in Von Hatzfeldi-Wildenburg v. Alexander? 
viz, that there was no contract. THe latter case of Watson’: 
v. McAllum is fairly: near the present one, . pou f 

Two Indian authorities, Koylash Chunder Doss v. Tariney 


. (1) [1912] 1 Ch. £84, 288, (3) [1895] 2 Ch. 744, 
(2) (1867) 6 Н, L, C, 238, 268, (4) (1902) 871, Т, 647, ° 
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Churn Singhee™ and Whymper v. Buckle® were cited to me, 
and they rely on the same principles as the English authorities. 
‘Now applying to Exh. A the ‘principles laid down in the | 
above judgments, I think the words “the conditions in ‘respect 
thereof are as follows” are important, and ‘that it is also 


307 


0. C. J. 


1919 
— 


GoviND 
LAXMAN 
v 
OHARD 


important that the first of the conditions referred to is for Maxomanait 
a bargain paper through a Vakil. · The reference to the more , 755 J 


formal document (viz, the bargain paper) is therefore a 
“condition”, and according to Lord Parker, that fact is 
“generally if not invariably conclusive against the reference 
being treated as the expression of a mere desire.” Further, I 
think there,was a special reason here for the parties requiring 
the services of a Vakil before they were to be finally bound. 
That reason was the situation with reference to the two High 
Court suits which was а peculiar one, and which clauses 2 and 
4 of Exh. A might not entirely meet. ў 

Then, ‘too, I think it if in favour of the defendants that the 
earnest money was to be paid on the execution of the bargain 
paper and not on the execution of Exh.® A. 

Counsel for the plaintiff argued that the reason for the 
bargain paper was because Exh. A was іп Gujarati and the 
parties wanted a formal document in English. I do not 
think this was “the” reason. It may perhaps have been а 
reason amongst others, and even if so, 1 am by no means 
satisfied that it points to the parties being finally bound by 
the Gujarati document. 

I have duly considered the other arguments that were 
addressed to me on the true construction and effect of Exh. А. 
In the result I am of opinion and so hold that on the true 
construction of Exh. A and in the events which have happen- 
ed, there is no binding contract between the plaintiff and 
defendant. The suit will, therefore, be dismissed with costs. 
` I should add that if I had been of opinion that there was 
a binding contract, I could not at this stage have decreed ' 
specific performance, The two High Court suits referred to in 
Exh, A have not yet been tried, and it depends on their 
xesult whether the defendant has anything to sell. At most, 
therefore, Т соо have mede a declaration as to the existence 
of & binding contract, and adjourned the romaining issues till 
after the decision of the two suits, In his reply, counsel for 
plaintiff admitted that this view was correct and expressed 
his willingness to abide By it. ° 


(1) (1884) T. L, R. 10 Cal, 588, (4) e (1879) I. L, В, 3 АН, 488. 
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O.C.J.. I answer the.formal issues ав folows:— | i 
1919 (1) . Whether the suit is maintainable having canard to the 
7. fact that’ the writing sued on was conditional upon. an 
ойр: agreement, being pained: into ? : E 
v, A. No. 
HaAxi0uAND 


МАХОНАВАМ (2) Whether fieri was,a concluded бт таб between the 
Murten у. Parties and if во what are the terms thereof? 
— А; No, е d 


It is unnecessary to answer the remaining issues. 
І ' Kuti dismissed. 


Solicitors for plaintiff s: Khadepáo, Laud & Mehta. 
Solicitors for defendants: Hiralal, Thakurdas & Co. 
м ' 
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Refore Sir Busil Scott, Kt, ; Chief Justice, “and Mr, Justice ша 


1919 GQPALJI ORBIS | 
А —— 
Bii ie MORARJI JERAM NARANJL* ` 


The Indiun Arbitration Act (IX of 1599), Sees, 8 (1) (n), (by, (o) and (d; 19— 
Submisnon to three named arbitrators oho have declined to proceed further 
Court has no jurisdiction to interfere and nppoint othev arbitrators in ther 
place. 

.In a’ case of submission to three ‘named arbitrators all of whom after 
acting for some time have declined to proceed any further, the Court has 
‘no jurisdiction to appoint any arbitrator in their place under the Indian 
Arbitration Act, 
The Indian, Arbitration Act apples primanly to the ordinary commercia] 
. contracta in which the reference i ig to a single arbitrator or elso to two 
arbitrators, ono appointed by each party, with power to callin a third 
arbitrator or leave the decision to an umpire. It ів not open to the Court 
to extend this special jurisdiction to special contracts not olearly con- ' 
. templated and expressly mentioned by the Act, The Court cannot interfere 
where the reference is to more than two arbitrators and the parties fail 
to nominate the arbitrator or the arbitrators fail to proceed with the 

arbitration, 
Section 8 (1) (0) of the Indian Arbitration Act does not apply to the саве 
` of independent appointments of two arbyprators, In such case when, a, 
vacancy occurs it would ordinarily be filled by the original appointer, as 
contemplated іп з 9. “Seotion S (1) (b) only applies in terms to a single 
vacancy to be supplied hy the parties, Section 8 nowhere seems to 
contemplate the case of two originalgarbiLrators appointed jointly by ' the 
parties pus n third of the same class appdinted by the two already jointly 


*0, 0,7, Appeal No, 24 of 1918, 


` ‘ B 
О 
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appointed or by the parties, Section 8 only applies to certain. cases of О, Q J. 

, failure to appoint jointly. Where choosers, do not concur the Courb ig 1919 

enabled to assist them by the selection and appointment of an individual = 
falling in one of the following oategories—an (i e., one) arbitrator ; an * Goparsr 
umpire ; a third arbitrator in the special sense in which the term is ‘used, v. 
Clause (0) to я, 8 must be read with ol. (a), ‘and ol. (а) with'cl (c) The Мовы 
^ Court is not at liberty to take upon itself to sélect an individual where 

the sclection.is by the submission reserved for one of two disputing 
parties, ө 

Clauses (с) and (d) of s. 8 of the Act do not provide for interference of 
Court where the reference is directly to three arbitrators, Such reference 
is not included within the particular provisions of вв, 8 and 9 though they 
might fali within the OQ. of the other sections inoluding s. 19 of 
the Aot, œ 

In re Smith d: Service and Nelson di Sons (1) and Manchester Ship Canal I 
Company v. 5. Pearson © Son, Limited (2), referred to. 

PETITION under the Indiau Arbitration Act. 

On the 21st of March 1918, it was agreed upon in .writing 
between’ the petitioner, respondent 1, and respondent 2, to 
refer certain disputes between them.in respect of contracts for, 
sales and -purchases of piece goods ‘of ready and forward 
delivery to the joint arbitration of Lalji ози Morarji 
M. Kamdar and Mansukhlal Oghadlal. 

By the said writing the arbitrators had to publish their 
award within two months and they were further empowered 
, to extend the said period by one or two months. 

After partly proceeding with the reference the arbitrators 
by a letter, dated the 12th - April 1918, informed the parties 
that they were not willing to’ act as arbitrators any longer. 

On 24th April 1918, the petitioner, thereupon, informed 
the respondents that he was erititled to have three other 
arbitrators appointed in place of the originally appointed 
arbitrators under s. 8 of the Indian Arbitration Act. He 
suggested the name of Mansukhlal Oghadlal, one of the 
original arbitrators, and called upon the respondents to concur 
in his appointment and to suggest the namés of two other 
arbitrators. 

On 25th April1918, respondent No, 1 informed the petitioner 
that as all the three arbitrators had rofused to act the petitioner 
was not entitled to make any fresh appointment and to, call 
upon him to concur in any such appointment. 

On the 14th of May 1918, respondent No. 2 informed the 
petitioner that he had re- appointed Lalji Govindji as one 
of the new arbitrators. 


(1) (1890) 25 <, B. Р, 545, (9) [1900] Q. B. 806. 
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, The petitioner applied to the Court for the confirmation of 

the appointment of Mansükhlal Oghadlal and Lalji Govindji 

„88 arbitrators and to appoint some fit and proper person to 

" act with them as & third arbitrator, ‘and to make an order 

directing Mansukhlal Oghadlal and Lalji Govindji cr the said 

two persons and the third arbitrator to be appointed by the 

Court to proceed with the said reference from the stage where 

the originally appointed arbitrators had left it subject to all 

the terms and conditions contained in the original agreement 

of reference as if they had originally been appointed arbitra- 

tors under the said reference and to make and ‘publish their 

award within such time as the Court might deem fit. The 
~ petitioner, in the alternative, applied for the appointment of 
three arbitrators for the purpose of proceeding with the said 
reference. 

Respondent No, 1 in his afidavit stated that as the T 
had refused to act in, accordance with the terms of the writing 
of the 21st of March 1918 and as the parties had accepted their 
resignation the said reference came to an end and the. arbitra- 
tors did not-act as arbitrators thereafter; that he was inform- 
ed by the petitioner for the appointment of new arbitrators 
three days after the time fixed in tlie said writing had already 
expired ; that s. 8 of the Indian Arbitration Act had no appli- 
cation and the Court. had no jurisdiction to, confirm the . 
appointment of Mansukhlal Oghadlal and Lalji Govindji as 
arbitrators and to appoint some fit and proper person to act ' 
with them as the third arbitrator and to direct them to is 
with the said. reference to make an award. 

Marten J. who heard the'petition adjourned it into Court: 
His Lordship held that the Court had jurisdiction, under s. 8 
(1) (b) and (2) of the Indian Arbitration Act, to appoint 
arbitrators in the place of the three arbitrators who had 
declined. to proceed any. further after acting for some time; 
and that the Court had a discretion under the same section 
as to whether on the facts of any pantiontar case it would make 
any such appointment. 


The judgment of his Lordship wag as follows: — 


MARTEN J.—This is a petition under the Indian Arbitration 
Act which I adjourned into Court and which raises points of 
novelty and some difficulty. Shortly stated, the questions are, 
whether, in a case of а submission to three named arbitrators all 


I 


e 
+ 
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* 
of whom after acting have declined io proceed any further, 0. 0. J. 
(1) the Court has jurisdiction to appoint any arbitrators in 1919 
their place under s. 8 (1) (b) and (2) of the Arbitration Act,. fone 
(2) if so, whether the*Court has a discretion under the same coe 
section as to whether on the facts of any particular case it Morati 
will make any appointment; and (3) if it has such a discre- Murin J, 
tion, then whether on the facts of the present case, such — 


.discretion ought to be exercised against making any such 


appointment. TEES : 

As regards the facts of the case, one peculiarity is that there 
are three parties involved. The first respondent was a vendor 
of certain piece-goods to the petitioner who was the purchaser. 
The petitioner in his turn resold the goods to a sub-purchasery 
respondent 2. · Apart from these transactions, it appears that . 


- the vendor himself bought certain goods from the purchaser ; 


and that there were other and separate transactions .between 
the purchaser and tho $ub-purchaser. Disputes appear to 
have arisen with respect to the first lot of goods I have 
mentioned and also I gather as to the other goods. According- 
ly, on the 21st March 1918, the three parties, viz., the petitioner, 
the first respondent, and the second respondent, agreed to refer 


‘their several ditferences and disputes to the arbitration of 


the three persons named in the submission which was in 
writing. The arbitrators proceeded with the reference and held 


' or fixed various meetings. Finally. by their letter, dated 12th 


April 1918, they declined to continue further in the arbitra- 
tion. Subsequently, correspondence took place between the 
parties with a view to new arbitrators being appointed. The 
petitioner and the second respondent suggested between them 
that two of the original arbitrators should ‘act again, but the 
firat respondent in effect declined to proceed further and 
consequently the present petition was launched. It is based 
solely on the Indian Arbitration Act as it is common ground 
thal having regard to ss. 2 and 3 of that Act ss. 17 and 19 
of Schedule 2 of the Civil Procedure Code cannot apply. 

“At the hearing I gave liberty to amend the petition by 
asking in the alternative for the appointment of three fit and 
proper persons to be arhitrators. The materiality of that 
amendment will appear later. i 

Now taking the question of jurisdiction first, “Mr, Setalvad, 
for respondent No. 1, contends in effect that as regards the 
appointment of new arbitrators the Act does not apply to the ` 
case of three arbitrators, He says the Act only applies to the 
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, 0. C-J. case of a single arbitrator or a singlo umpire or a third 


arbitrator, and he relies strongly on an English case of Zn re 
Smith & Service and Nelson & отв), in support of this 
contention. > " . : ; 
Now turning first to the Act itself, it is quite clear that's. 9 
does not apply for that section only аррііов to the саве. оѓ two 
.arbitrators, one to be appointed by each party. And on 
looking at the rest ofethe Act, it is apparent that tho only juris. 
diction (if any) given by the Act in such a case as the present 
is under s. 8. Looking at sub-s. (1) (b) of s. B, I find it runs: 
“If an appointed arbitrator neglects or refuses to act,...” Now 
prima facie I should ‘have thought that each one of the ‘three 
arbitrators in the present case was “an appointed urbitrator” 
who neglected or refused to act. This is quite irrespective 
of tho general provisions in the General Clauses Act providing 
for the, singular including the plural and one would be con- 
firmed. in this prima facie view bf the Act by noticing that 
in the preceding sub-section (а) the words “single arbitrator” 
are used, thus giving rise to the inferonce that “ап appointed 
arbitrator” in sub-s. (b) is different from “a single arbitrator’ 
under sub-s. (a). Further, в. 8 begins “іп any of the following 
cases,” thus showing that the section is: contemplating 
separate and distinct cases. Again, if we turn to sub.-s. (c) 
we find the draftsman contemplating the case of there beiag 
two arbitrators and an umpire.or a third arbitrator. . This is 
in keeping with para 2 of the first schedule to the Act which 
speaks of a “reference . to two arbitrators.” If, therefore, as 
Mr. Setalvad contends an “appointed arbitrator" in s. 8 (0) 
means an appointed sole arbitrator, then in a case of. two 
arbitrators appointed by the parties jointly there. would be 
power under в. 8 (d) to supply a vacancy caused ‘by (say) 
the death of the umpire or third arbitrator, but there would 
be no power to supply a vacancy caused by .the death of 
one of the two original arbitrators. This would, I think, be 
a curious result and can hardly have been intended. Mr. 
Setalvad says at апу rate there would be no such power of 
supplying а vacancy if one of the parties had refused to make 
_the original appointment, for then леге would be no.''a ppointed 
arbitrator” under s. 8 (0), while в. 9 could not apply because 
ex hypothesi the appointment was to be by the ‘parties jointly. 
This would seem to be so, but even if the Act does contain one 
or two ftaws, I do not think it follows that there is another flaw, 


(1) 1890) 25 Q. В, D. 545, 
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· Then if we look at в. 7. we find that "the parties to a sub. 0.0. J, 
mission may agree that the reference shall be to an arbitrator 1919 
or arbitrators to be appointed by & person designated therein.” 5 
It is therefore I think clear that the Legislature had in mind ' A porna 
cases.of two arbitrators other than those referred to in s. 9 Мови 
which section is confined to cases where one arbitrator is Marten Л 
appointed by each party. If then sub-s. (b) applies to one of 777 
two appointed arbitrators, I ‘do not see, why it should not 
also apply to one of three appointed arbitrators and if that be so 
and if there are in fact three vacancies I do not see why each 
of the three vacancies should not be filled up. 
Mr. Setalvad urged that an appointed arbitrator in s. 8 (b) 
means an appointed single arbitrator. But if the word 
“single’: is thus to be inserted, why does that Act itself inseri 
the word ''single" in sub-s. (a) and omit it in sub-s. (b). 
So far I have dealt with the case on the assumption that 
the, submission of 218 • МагсЬ 1018 was to three’ named 
arbitrators appointed by the parties jointly and not separately 
by each of the parties. Looking at the submission alone, this 
is, I think, the only view of the instrument that can fairly be 
. taken.’ It is true that the submission states that one of the 
arbitrators, namely, Мг. Kamdar, “has acted as solicitor for: 
the respondent 1 in this matter.” But it would be & natural 
precaution to state this and thus avoid any risk of the 
submission being upset on the. ground that one of the arbi- 
trators was an undisclosed agent of one of the parties. Further, 
having regard to the definition of "submission" in в. 4 of the’ 
Act, the submission referred to in s. 8 must be this very 
agreement of 21st March 1918 and nothing. else, I doubt, 
therefore, whether I am at liberty to look at other circum- ° 
stances or to see whether in fact the arbitrators were nominated : 
or appointed by separate parties. If in fact they were so 
separately appointed, this might well have been so stated in 
the submission. In a more precise document it would, I think, 
have been so stated. Compsre for instance Key and Elphin- 
stone's Precedents in Conveyancing, 8th Edn., Vol. I, Form 
1. p. 167, where the agreement provides that.the disputes are ' 
referred to the arbitration of an arbitrator nominated by A, 
and an arbitrator nominated by B. 
But even if; contrary to the. view I hold, it should be 
- considered that the submission is one to three arbitrators 
appointed by the parties separately, I stil] think thats, 8 ° 
would apply, The only difficulty. then would be that haying — 


\ 
i 
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0. C J: regard to the use'of the word “concur” at the end of s. 8 (1) 
' 1919 all the parties.would have to agree in filling up any particular 
' '—7  vacahey and not leave that vacancy to be supplied by the . 
Сахл ° person who had appointed that particular arbitrator origin- 
Мокавл ally. That may not be altogether а satisfactory. result, but 
Haren J, I think it is а far more satisfactory result than to say that the 
. 77 section does not apply, at all. 

Nor is it, I think, the true view that this submission Wag 
to three named persons and those persons only and that it 
negatived the possibility of any vacancies being filled up, 
The forms in the second: schedule to the Indian Arbitration 
Act itself show that in a submission to a single named 
arbitrator, itis unnecessary to provide for a.vacancy. If 
hat is the case with one named arbitrator, I think it would 

* be equally the case with three named arbitrators, It.is.true 
that these forms contain a reference to the Act,. and that.the 
submission in question ‘does noft..'.But I do not expect a 
vernacular semi-commercial document to be drawn up with 
the precision one weuld get ‘from CREMA oni a 
counsel. 

Accordingly looking at the construction of this Act alone 
and apart from any authority, I should be of opinion that the 
present case falls within s. 8 (1) (b)-and (2), and that I had the 
requisite jurisdiction to make the appointment. | 

Now, is there any authority which prevents my so holding ? 
Mr. Setalvad laid great stress on the' case I have mentioned 
of In re. Smith & Service and „Nelson & Sons. He said 
that that case established that the English Arbitration Act 
does not apply to the case of three arbitrators ; and that;as 

e the Indian Arbitration Act is almost а verbatim copy of the 
English Act as regards the clauses in question, I ought to follow 
that decision. As to this, I may say that вв. 1, 4, 5 and: 6 of 
the English Act correspond to-ss.:5, 19, 8 and 9 of the Indian 
Act, but there is no section in the English Act corresponding 
to s. 7 of the Indian Act, пог ів the word “concur” in в, 8 of 
the Indian, Act found ір в. б of the English Act. The above. 
Саве was а decision.of the еше ‘of Appeal and thé head- note 


is as follows :— 

““Where an agreement to ‘afar disputes to y arbitention WU for a referense 
to three arbitrators, one to be appointed by each of the parties, and the third 
by the'two во appointed, und one of the parties refuses to appoint an arbitrator, 

. the Court has no power, either under or ары from the атаран Act, 1889, to 
order him to do go,” ~ 
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As the Advocate-General for the petitioner pointed out, that 0. C. J. 


head-note shows at once that there is a material difference 
between the facts of that, саве and of the one I have to deal 
with.: In the English case the arbitrators had not been* 


1919 
-— 


GoPALJI 


v. 


appointed because one of the parties refused to appoint an Мовавл 
arbitrator. In the case І have to deal with, the parties have Arten J. 


appointed arbitrators hut the arbitrators so appointed have 
eventually declined to act. Having regard to this difference 
of fact it will be seen that s. 8. (Б) could not apply in the 
English case because there was no “appointed” arbitrator. 
Nor, if'one looks at the rest of that Act, is there any other 
section which could possibly apply. Consequently it is not 
surprising to find Lord Esher saying at page 548 : 


' Ag thie was to be'a reference to three arbitrators, it is obvious that the” 


caso does nob come within ss. 4, б or 6, and that point is given up.” 

Mr. Setalvad, however, relied upon this statement of Lord 
Esher as showing that-the decision applied to the: case of 
three arbitrators generally. He'laid even more stress on what 
Lord Lindley said at page 552, viz.: -e 

‘The other sections, viz , вв. 4, 6 and 6, do not touch this point. It certainly 
looks like a blob in the Aot, that by reason of there being no provision as ta three 
arbitrators, as distinguished from two arbitrators and an umpire, вв. 4, 5 and 6 
do not apply ; but we cannot help that." a | | 

Every judgment must, however, be read in the light of the 
facts of the particular case, and in my opinion there is 
nothing whatever to show that their Lordships had present 
to, their minds a case like, that which I have to deal with. 
On the contrary, counsel had really given up the point as 
unarguable and we find Lord Justice Bowen saying at page 
554: | | 
- “On these grounds ib seems to me impossible to hold that a. 1 of the 
Arbitration Act, 1889, applies ; and 1 is admitted that if & 1 does not apply 
there is no remedy for the respondents in any of the other sections,” 

It is true that that case was cited again in the Court 
of Appeal in Manchester Ship Canal Company v. S. Pearson 
& Son, Limited. There the facts wore similar in all essentials 
to those in Zn re Smith & Service and Nelson & Sons except that 
-legal proceedinga had beon'started. "The Court, while agreeing 
that it could not appointean arbitrator, affirmed the decision 
of Mr. Justice Bigham staying the action under в. 4 of the 
Arbitration Act. In the course of his judgment Lord Justice 
A. L. Smith said: І 2 | 

сас. (iy [те] Q. B #08. a 


err 
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О. 0. J, | “The case did not cmo within the power given by the statute to the Court 
1919 to appoint an arbitrator, because that is copfinod to ‘the cases where the ar- 
=- ‘bitrator is single or there are but two arbitrators, Lindley L. J. said very 

Сорлы Шу that this was a blot in the Act, and now we are asked to make what in 


t, my opinion would be another blot. This is not an application to order the 
Moraw) appointment of an arbitrator, but to stay the action. There was, therefore» 
emm jarisdiction to make the order appealed from, and the appeal musb he 
Murten J, dismissed,” M. і 
Lord Justice Vaughan Williams said : 


‘It {s plain from this th&t'when the learned Lords Justices said thats, 4 did 
not apply, it was not meant that this was because it was a case of reference 
to three arbitrators , but only because no legal proceedings had been commenced. 
On that ground no application could be made to stay the actions bub in the 
„present case it is abundantly plain thats, 4 does apply.” , 


There again I do not think the learned Lords J ustices had 
“vin view в case like that now before me. Similar observations 
+ apply to the decision of Bacon V. C.' in Gumm v. Halleit? 
under the Common Law Procedure Act, 1854. Under these 
circumstances, I do not think that there is anything in the 
above three English cases which would cause me to alter the 
view of the Indian Arljtration-Acb which I should take apart 
from authority. No Indian case on the point has been cited 
tome, and I accordingly answer the first qustion I have 
formulated by-holding that I have jurisdiction under s, 8 (1) 
(b) and (2) of the Act to appoint arbitrators in the place of 
the three who-have refused or declined to act. : - 

That brings mé to the question of discretion. 
eu On this point, the positions are somewhat reversed, as 
Mr. Kanga, who was with the Advocate General, for the 
petitioner, relies on the English case of In ve Eyre and 
Corporation of Leicester? as showing that I have no dis- 
cretion under s. 8 of the Act and must make the appointment, 
while, on the other hand, Mr. Setalvad distinguishes that. case 
and says that I am поё bound by it and have а discretion as 
to whether I should make any appointment. Mr. Desai, 
for respondent 2, did not seriously contend I had no discretion, 
and indeed I’ understood him eventually to admit that the 
Court had а discretion. His main contention was that I ought 
to exercise it in favour of making the appointment. However, 
again I prefer to look at the Act first apart from authority? 
Looking then at the Act I find that the word used in в. 8 (2) 
is “may” and not “must” or "shall", Prima facie, therefore, 
I should have thought the Court would have had & discretion , 
though no doubt in an ordinary case and as a general rule it 


(D (1872) L. R; 14 Eq. 655, - (8) [1802] 1 Q. B. 136. 
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"would make the appointment and fill up a vacancy ав a matter 
of course. This view is, I think, borne out by looking at ss. 5 
and 10, Section 5 provides in effect that а submission may be 
-vevoked by leave of the Court. The Court therefore has а 
discretion in certain cases whether it will revoke.a submission. 
So, too, in s. 19 it clearly has a discretion as to whether it will 
stay an action where, there is an existing contract for 


arbitration between the parties. If therefore it has a discretion ` 


in these two latter cases, I do not see why it should not also 
have а discretion when the question is one of making в new 
appointment where the arbitrators have declined to act. 
Authorities on other Acts were cited to me to show that 
sometimes in an Act the context may show that “тау” is 
really imperative. In Delhi and London Bank v. Orchurd™, 
Sir Barnes Peacoak said :— 


“There is no doubt that іп some cases the word ‘must’ or the word ‘shall’? 
may be substituted for the worde ‘may’; but that oan be done onfy for the 
purpose of giving effect to the intention of the Legislature ; but in the absence 
of proof of such intention, the word ‘may’ must be, taken to be чега in its 
natural, and therefore in a permissive, and not in an obligatory sense.’ 


So, too, in In re Baker, Nichols v. Baker, Cotton L. J. says t 


"I think that great misconception ig caused by saying hat in some cases 
‘may’ means ‘must’. It never can mean ‘must’, во long as the Enghsh language 

retaing its meaning, but ib gives a power, and then it may bea question in 
what cases, where a Judge has a power given him by the word ‘may’ , ib becomes 
' his duty to exercise it.” 
. Res v. Mitchell ia a recent instance where the Court agreed 
that the above was the right principle to adopt, but differod 
in their application of it, the majority holding that in that 
particular case, “шву” was imperative: see also Reg. v. Judge 
Jarner?. Applying the above principle to the case I have 
to deal with, I dó not seo that the Legislature intended to make 
an appointment imperative. For instance suppose an applica- 
tion by one party for leave under в. 5 to revoke а submission 
came on with another application by his opponent under s. 8 to 
supply a vacancy, it surely could not be contended then that the 
Court had no discretion; Or similarly, if one of the applications 
was under в. 19 for a stay, the Court-ewould then have to, decide 
Whether the action or the arbitration should proceed. Accord- 
ingly I think it more consistenb with the scheme of the Act, 
thàt s. 8 should be discretionary rather than imperative. 
Therefore, on the Act alone and apart from authority on the 
() (1877) L: R. 41, A. 127, 135.0 (3) [1913] 1 K. B. 561. 
(2) (1890) 44 Oh, D. 262, 270, | (4) [1807] 1 9. В, 445, 448, 
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Act, I should have" thought I had a discretion under я. 8. 

Turning next to authority onthe Act the case of In re Eyre 
and Corporation of Leicester was a case where, so far as I 
сап see, there was no possible ground fdr aontending that the 
Court ought to exergise its disepetion hy refusing to appoint 
an arbitrator, .The case therefore differs from. the present 
one where there are grounds for contending that no sugh 


` ‘appointment should ke made, lentirely follow and respect- 


fully ‘agree with what Lord Justice Kay said in that case ‘at 
p, 148, viz,: 


“I desire, however, not to bind myself with regard to the question- whothér 
the word ‘may’ in the section may not in certain cases give a discretion to the 
Court, Iconceive that cases might arise where it would be necessary to 
exercise some discretion. I understand that in this case it is admitted that 
воте of the matters in dispute were clearly such as came within and ought to 
be referred under the submission. In such a case, I do not think that the Court 
would havea disaretion to say that it would not entertain the application, 
assuming; of course, that.all the necessary preliminary steps had been taken— 
that is to say, that there had been a sufficient notice within the seotion, and no 
appointment had been made within, the seven days, In such a case I do not 
think the Courb qught to exfroise any discretion, if ib has any ; ita duty under 
such circumstances really becomes only ministerial I, therefore, agree thai: for 


‘the purposes of this pase the word ‘may’ must be treated as equivalent to ‘must’, 


But I do not wish to hold that in every case ‘may’ in this soolion is equivalent 
to ‘must’,” 

Then if one turns to the other judgments, I think that all that 
Lord Esher and Lord Justice Lopes say is that in the case 
they had to deal with, “may” must be treated as equivalent to 
"must" though not іп every case. This is certainly a possible 
view of their language, and I think it is the right one, This — 


‘is borne out by the head- note which Says :— 


“As a general rule, whore the conditions exh under which the section is 
applicable, tho Court or judge has no discretion to. refuse to appoints an 
arbitrator,” 


` There Lord Esher in fact said :— 


“What under these circumstances does the section provide that the Court 
is to'do? It says that the Court ‘may’ appoint an arbitrator. It ів argued that: 
under this provision the Court may say in this case, where it is admitted and 
the Court has decided that there is a dispute within the submission, that it 
will not force the corporation to go to arbitration, but will loave the contractor 
to bring an action—that is, that the Court has a discretion to say in such a cage 
that, though one side has contracted to refer the matter to arbitration, they 
need not act according to their contract, and that the Court will relieve them 
from it,.and the other side must bring their action, I do not think that that is so, 
I think that in such a case as this ‘may’means ‘must’ and that the Court is bound 
to appoint an arbitrator. І cannot accede to the argument that the Court hhs- 
a discretion in such a case as this, becausq there is a discretion under 8, 4 in 
M E O Mr 
ў (1) [1892] 1 Q. B. 130, 143, 
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oases where the parties have proceeded quite differentfy, and, one party having 
brought his action, the: other party applies to the Court to stay ib. That is 
the converse of this case.’ 

Then Lord Тасе Lopes said :— 


“With regard to the language of the seotion, I think that^in a case like the 
present, where there is a dispute clearly within the submission and a failure to 
concur in the appointment of an arbitrator, and the proper notice has been 
given, the word ‘may’ is equivalent to ‘must’,” 


-I think the inportant words in both those two judgments are 
“such a case” and “a case like the present,” and that the 
judgments of those learned Lords Justices ought to be limited 
to the aase they were dealing with or cases similar to that and 
were not necessarily of universal application to all arbitra- 
tions. “Therefore in the view which I take I am not precluded 
by any English authority from giving effect to the construc- 
tion of the Act which I should adopt apart from authority; and 
no Indian case on & 8 of the Act was cited to me. Accordingly, 
on the second question, 4 hold that I have a discretion under 
в. 8. But І also hold that a very strong case must be made 
out for the exercise of that discretion against filling up a 
vacancy. I will not attempt tolay down any exhaustive test 
for the'exercise of that discretion, but I think one test would be 
whether further arbitration proceedings would be unworkable 
or would produce very great hardship. I think in this way 
one will best carry out the scheme of the Act and give effect 
to the spirit shown in the preamble which runs: 


“Whereas it is expedient to amend the law relating to arbitration by agree- 


ment without the intervention of a Conrt of Justice.” 


The intervention of a Court may in certain cases be neces« 
sary, but its object should be to assist the parties to carry out 
' their agreement and not to thwart ‘them and still less should it 
shew any petty jealousy of arbitrations, 

Now that brings me to the third question, namely, whether 
in the present case I ought to exercise my discretion in favour 
of Mr. Setdlvad’s client and refuse to make the proposed 


appointment. Mr. Setalvad’s main grounds are (1) that the 


arbitration is really impracticable or unworkable asit involves 
в series ‘of different disputes all of*which are not common to 
all three parties to е submission, (2) that the arbitration 
would be ineffectual, because the statement in the submission 
that respondent 1 is a: proprietor of his three businesses 
therein named is untrue, inasmuch as he has no interest in one 
of. the businesses and has partners іп the other two businesses 
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ОС. X who do not concur in the arbitration, wud (8) that one of the 
1910 arbitrations has already proved abortive. 
же Dealing with the first point, it is quite true that the 
Сан " arbitration involves separate disputes, that is to say, that there 
МовАЕЛ are disputes between the petitioner and respondent 1 in which 
Marten J, respondent 2 ів not concerned, and that. there are other 
—— disputes between the petitioner and-respondent 2 in which 
i respondent: 1 is not, concerned. But the parties knew that 
before they entered into their submission. Therefore it hardly. 
lies in the mouth of one of them,‘viz., respondent 1, to object 
to those disputes: being decided by. the forum they have. 
mutually agreed on. On this I may refer to what Lord . 
' . Selborne said in Willesford v. Watson™ (which was a case- of 
b mining lease with an arbitration clause and arose under the 
* Common Law Procedure Act, 1854), viz.: з 
-“Then we are told that this is an arbitrary tribunal, final and without appeal,- 
and во forth, and that these are not fit quegtions to go before the arbitrator. . 
But I think that the Legislature and the Act of Parliament under which 
" the Court is now asked to act have given the answer to that argument, ‘It 
parties choose to determinf for themselves that they will have а domestic 
forum instead of resorting to the ordinary Courts, then since that Aob 
of Parliament was passed в prima facie duty із casb upon the Courts to 
act upon such an agreement. The parties here have made that agreement, 
They probably knew what were the reasons in favour of determining these 
questions by arbitration, and what were the reasons against it, and they made: 
. 26 part of their mutual contract that these questions should be so determined, 
: The plaintiffs cannot, therefore, be now.heard to complain if thab part of their. 
contract is carried into effect.” , 
. Further, in the present case І до not think it can be said 
that these several disputes would make the arbitration 
unworkable or produce great hardship on any of the parties, 
If the arbitrators so desire, lhey can hear the several. disputes , 
geparately and I do not see on that score why there should be. - 
any great diffculby in arriving at an award. 

The second objection seems at first sight & serious one, But 
in the first place, it must be noted that the submission itself ‚ 
which was prepared by respondent 1’s own solicitor givos the. 
lieto his allegations. This submission which is dated 21st 
March 1918 states quite. clearly that respondent J “is doing . 
business in the names of Gopalji Kunvarji, Valji Durlabhjr 
and Ramdas Pranjiwandas.” These #гө the three businesses in , 
question. It further states that he, respondent 1, has entered. 
into different contracts “їп his different names. mentioned 

. above,” with the petitioner. , These are. contracts dis- | 
(1) (1878) 8 Ch, App, 479, 479, 
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putes in respect of which are referred {0 arbitration. His 0-0. J. 


opponents, the petitioner and the respondent 2, say that these 


statements in the submission are correct. They-deny absolute- 


ly the truth of the allegations by resporident 1 that he in 
fact is not the owner of these businesses; and they are prepar- 
ed to take the risk, so far as there is any risk, of respondent 


1 being able to show that any other person besides himself » 


has an interesb in these businesses and eis Hou bound by the 
submission, , ` 


They also refer to the ‘correspondence and in ШШЕ? 


io: & letter, dated the 8th December 1917, from the solioitors 
for respondent 1 to Messrs. Shroff & Dinsha, the solicitors 
for the petitioner., That letter is headed: “Re Ramdas Pran- 
jiwandas and Morarji Jairam Naranji.” Ramdas Pranji- 
wandas is the name of the business firm which the respondent 1 
now . alleges he has no interest whatever in. This letter from 


respondent 1’s solicitors is with reference to a contract between 


that business frm and the petitioner and it speaks of “Our 
client Mr. Gopalji” who of course is respéndent 1. · In fact по 
other person is named as their client, although I notice in some 
places the expression “our clients” is used. Bo thatas it may, 
this letter like the submission gives the lie to the allegation that 
respondent,1 is not interested in the business, 


Further, it is noteworthy that the allegations of respondent 1 


rest on his own word alone, If it be the fact that he has part- 
ners who have not assented or authorized him-to enter into 
this submission, why havo they not come forward .and made 
an affidavit to that effect. Again, as Was pointed out by 
Mr. Desai, for respondent 2, if this sort of unsupported allega- 
tion is to be accepted by the "Court, nothing would be easier 
іп any савё than for:& man to get out of a. Submission by 
falsely alleging that he had partners. Under the above circum- 


stances, I think, I ought not to accept respondent 1's unsupport-, 


ed allegations about the existence of partners and his want of 
authority and so on, and accordingly I reject. those allegations, 

As regards the third point as to one arbitration having 
proved abortive, that certainly is the б Gage, but I do not think 


it follows that I ought io refuse to give the'parties another, 


chance of settling their disputes in the way they haye agreed 
upon.  .* 

In the.result therefore-and ilr в careful consideration. of 
all the faqts of the case, I #m of opinion that no case is made 
out. for ‘my refusing to make the proposed appointment, 1 
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i , e 
think, therefore, and I so hold, that I ought to make the 
appointment. 

That brings me to the prayer of the petition. ` The petition | 
was apparently launched on the theory that the petitioner and 
respondent 2 were each entitled to appoint a new arbitrator: 
and that they had done so and that the Court ought to confirm 
such appointment and appoint an additional third arbitrator, or 
alternatively, allow the first two to act-alone, and take up the 
matter where they leftit on 12th April 1918. ln my view 


' that is not a correct interpretation of the Act. Ido not think 


that under s. 8 the petitioner or respondent 2 had power to 
appoint an arbitrator. It was necessary, I think, for all 


\ three parties to-concur in the appointment of each of the three 


arbitrators. That being so, I will not grant the prayer of 
the petition as originally framed but will only grant’ the 
alternative amended prayer, namely, for the appointment 
of three fit and proper persons to be arbitrators. But the 
time for making the award must be duly extended under s. 12 
ofthe Act. The ome period I will fix: after hearing ‘the: 
parties. 
‚ As regards the persons actually to be appointed the petition 
will be remitted to Chambers for that purpose. But I may 
say that I do not intend to re-appoint any of the three original. 
arbitrators, nor shall I appoint any solicitor of any of the 


‘parties: I wish three independent arbitrators to be appointed,’ 


but I seo no objection to an independent solicitor being one of 
such three arbitrators. It will of course save expense if the 
parties agree that the reference should be toa. single arbi: 
trator. Should the parties fall in with that suggestion, the 
appointment can be made, so far as my order goes, without ` 
prejudice to any contention which respondent 1 may raise in 
an appellate Court challenging my decision on the question of 
Jurisdiction, and discretion. 

' Ав regards the costs, I think on the whole it is fair that 
they should follow the event and that accordingly respondent 1 
should pay the costs of the petitioner : ‘and аренде 2 оЁ апа 
incident to this petition up to date. 

'I will only add in conclusion*that I hope counsel aad 
solicitors will show more diséretion as to the cases which they 
ask to be heard in Chambers, Although this саве has taken 


“> over а day to argue, it was originally brought on in Chambers. 


In my opinion it should have been‘adjourned into Court from 


- the outéet and never been in my Chamber List at all, The 
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eourse actually taken has: caused ‘extra expense and some 0. 0. J. 
delay, and the omission to have an official translation of the 1919 
gubmisaion, the precise terms of which were material, neces- а 
sitated another adjournment. But having regard to the past’ +, 
practice and to the-apparent delay in the Translator’s office J Мовлвш 
-do not think J ought in the present case to visit the petitioner Marten Ji 
with the costs of these adjournments. But I give a warning 

that in the future І may take a different, course. 


`+ Respondent No. 1 appealed. 


Tavaporevalla; for appellant (original respondent 1). 

Kanga and Strangman (Advocate-General), for respondent 1 
(original petitioner.) = ae! i 

Kanga and Desai, for respondent 2 (original respondent 2). A^ 


Scorr C. J.—The petitioner MorarjiJairam Naranji petitions ' 


. under the Indian Arbitration Act as follows :— 

«1, ‘That by a writing im the Gujarati language and character made in 
Bombay on the 21st day of March 1918 between the 186 respondent of the lst 
part, the petitioner of the second part, and the second respondent Pitamber Е 
Vithalji of the third part, certain disputes between the said parties in respect 
of contracts for sales and purchases of piece goodstof ready and forward 
delivery were referred to the joint arbitration of Messrs, Lalji’ Govindji, 
Morarji Mathurdas Kamdar (a solicitor of this Hon’ble Court and solicitor for 

‘the 185 respondent) and Mansukhlal Oghádla| upon and,subjeot to the terms 
- and conditions mentioned in the said writing. By the said writing it was 
` provided that the said arbitrators should publish their award within two 
months, and power was given to the said arbitrators to further extend the said 
time by one or two months, А оору of the said writing ів hereto annexed and 
marked A. : 

«2 The said arbitrators entered upon the said references and, after partly 
proceeding with the reference, they, by their letter of the 12th April 1918; 
addressed to the aforesaid parties to the, said reference, informed them that 
they declined to continue to act further” аз arbitrators, A copy of the said 

letter is hereto annexed and marked B. : 
© ag, ‘Thereupon the petitioner by his attorneys’ letter, dated the 24th April 
1918, addressed to the respondents informed them that under the events that 
had happened the petitioner was entitled to have three arbitrators appointed 
in place of the said three originally appointed arbitrators under the provisions . 
of s, 8 of the above Aot and suggested the name of the said Mr. Mansukhlal 
~ Oghad!al (whom he had induced to act again as arbitrator) as one of the said 
newly to be appointed arbitrators and called upon them to concur in his 
appointment and to suggest the names of. two other persons as arbitrators 
within seven clear days after the service of the said letter, A copy of the said 
letter is’ hereto annexed and marked O and the office translation of the consenb 
in writing of the said Mr. Mansukhlal Oghadlal to again acb as arbitrator, dated 
the 15th day of May 1918, is hereto annoxed and marked D. | 

“4, In reply to the said letter the second respondent Pitamber Vithalji by bis 
attorneys’ letter dated.the 14th day of May 1918, addreased to the petitionor’s 
attorneys, informed thom Ыб their olient had again appointed the said” 


Mr, Lalji Govindji as one of the arbivrators and that tho said arbitrator ' 
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Mr. Lalji Govindji had no objection to continue as : arbitrator, . Copy of 
correspondence between the petitioner’s attorneys and the attorneys of the said 
PitamberVithalji is hereto annexed and marked E, 

“5. The first respondent has in his attorneys’ letter, dated 28th April 1918, 
addressed to the attorneys of the petitioner, stated that аП the three arbitrators 
‘having refused to act the petitioner was nob entitled to make any. fresh appoint- 


5 u C. 4 ment and to oall upon the first respondent to concur in such appointment and 


== 


* to suggest the names of two other arbitrators and the first respondent declined 


to do во. А copy of the said letter is hereto annexed and marked Е.” 

The prayer is to the Court (1) to confirm the appointment 
of Mansukhlal Oghadlal and Lalji Govindji as. arbitrators and 
appoint a third arbitrator-and to make an order directing 
such three arbitrators or only the two above-named to procéed 
with the reference from the stage where the originally 


\ appointed arbitrators left it; or (2) alternatively to appoint 


three arbitrators to proceed itl the reference. 

. It was objected by Gopalji Kuverji that the Indian Arbitration 
Act did, not confer upon the Court jurisdiction’ to make any ' 
such order in the circumstances of the case, 

Mr. Justice Marten, before whom the case came in Chambers, 
held that.& 8 of the Act did give him jurisdiction and acting 
upon a subsequent consent of the parties he appointed a single 


. and entirely new arbitrator to dispose of the reference. 


The reasoning by which the learned Judge arrived at hs 
decision was as follows :— 

‘Section 8 (c) contemplates the case of ‘two arbitrators plus an umpire or 
third arbitrator. As power is given to supply a vacancy caused by the death 
of the third ‘arbitrator one would expect a provision to supply à vacanoy ar 
‘vacancies caused by the death of the two first arbitrators, Sub:section (b) if read 
liberally would furnish such provision and if so it would equally apply to the 
supply of vacancies caused by the death, rofusal, etc. of three arbitrators,” 

But is it correct to hold that Clause (b) is meant to cover. „the 
case of arbitrators 1 and 2 where the appointment of arbitrator 8; 
falls under clauses (c) and (d)? 

I think not; because arbitrator 3 in the case ə supposed i in 
(c) and (d) is in a special category like an umpire appointed 
jointly by the parties or by arbitrators 1 and 2 each of whom 
is'appoirited by one of the parties independently of the other, 
Section. 8 (1) (b) does nof apply to the ease of independent. 
appointments of two arbitrators. In such case when a vacanoy* 
occurs it would ordinarily be filled b$ the original appointer 
as contemplated in s. 9. Section 8 (1) (b) only applies in teruts 
to a single vacancy to be supplied by the. parties. Section 8 


. nowhere seems to contemplate the case of two original вгу. 


bitrators appointed шу by the parties plus a third’ of the 
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ваше class -&ppointed by the two.already "iointly appointed or 0. 0. Jy 
by the partios. In short, s. 8 only applies to certain cases 1919 
of failure to appoint jointly. Where choosers should but do E 
Ы OPALJI 

not concur, the. Court'i& enabled to assist them by the.sélection e 
and appointment of an individual falling in опе ‘of the Mome 
following categories—an (i. e. one ) arbitrator; an umpire; Scott ш C. КАА 
a third arbitrator i in the special sense in which the term isused. ~~ 
It follows that in my opinion el. (b) must be read with ві: (a) and 
ol. (d) with ol. (0) of s. 8. The Court is not at liberty to take upon 
‚ itself to.select an individual where the selection is by the 
submission reserved for one of two disputing parties, ~ | 

The Act does not attempt to provide for every case., It only 
gives assistance in the commoner cases where joint appoint- S 
ment cannot be arrived at. 

It is said that the present case is one of joint appointment 
of three arbitrators. That is probably correct but ij is not 
one of the common cases of joint appointment contemplated’ by 
the section. It із unusual, except perhaps in references in the 
course of a suit, to have a triangular submission and the joint 
appointment of three. 

In Russell on Awards, Part II, Chap. III, в. 8, in the. Edi- ; 
tions of 1870, 1882 and 1906 it is said_: 


"In case of deaih, refusal to act, or incapacity, of а single:arbitrator,,.. 
a Judge may appoint а new one if the parties do not; and...where oneof two 
arbitrators fails for the like causes, unless the party appointing him appoints 
a fresh arbitrator, the remaining arbitrator may be appointed to aot alone.”- · 


The authority given for this ‘statement is. until-1889 the 
Common Law Procedure Act, 1854;-ss. 12: and 13, and after 
that date the Arbitration Act, ss. 5 and 6 (ss. 8 ‘and 9-of the 
Indian Act) which reproduced ss. 1? and 13 of the Act-of 1854, 2 
This, as the pronouncement of the standard text-book on 

' Arbitration unaltered through a period of thirty-five -yéars, 

is a good indication of the understanding of the profession as 

to the scope of these sections. The dicta of Lord Justice - 
Lindley and Lord Justice “A. L. Smith in Jn re Smith & . 
Service and Nelson & Sons® and Manchester Ship Canal 
Company v. S. Pearson and Son;- Limited? respéctively 
show that those learned Judges understood - the Pe 
in question i in’ the same sense. : 

In my opinión, therefore, the Court had no ‘jurisdiction to 
make the order that'it did, and the appeal must, therefore, 
succeed upon that ground, The: appeal: is allowed, and the ° 
(1) (1890) 25 Qi В. D. 546 (2) [1900]2 Q. B. 606, 7 i 
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decree ів веб aside and the petition dismissed with costa through. 
‘out upon the petitioner, : | 


HAYWARD J. —The appeal йсй a point of importance. 
The Indian Arbitration Act applies to the appointment of & 
Single arbitrator and in certain cases to the appointment of 
two arbitrators. Does it apply in any case to the appoint- 
ment of three arbitrators? „It, is important to remember in 
resolving this point that the Act ів an Act to, amend: the law 
relating to arbitration. It does not deal with the whole law 


‘of arbitration and it must be construed atriotly in: that it 


confers special powers of interference not otherwise inherent 
in the Court. 

It appears to me, with this in mind, that it applies primarily 
to the ordinary commercial contracts in which the reference 
is to a single arbitrator or else to two arbitrators, one appoint- 


‘ed by each party, with power to callin а third arbitrator or 


leave the decision to an umpire. Such are the references treated 
in ss, I and II and абур. 202 in S. III of Chap. IV of Russell on 


-‘ Arbitration, 4th Edn., 1870. This application is indicated" by , 


B. 6 which provides that a ‘submission ‘shall be deemed 


p ordinarily to be toa single arbitrator and that if the referenceis 


Бо two arbitrators, they shall have power toappoint an umpire ; 


: while s, 8 (1) (a) and (b) proceeds to provide for the failure 
' of the parties to nominate the single arbitrator or the failure 


of the nominated arbitrator to proceed with the arbitration 


. and s. 9 for the failure of either. of the parties to nominate 


either of the two arbitrators or the failure of either of the 


_nominated arbitrators to proceed with the arbitration ; ‘and 


‘while provision has already been made in s. 8 (1) (c) and (d) 


., for the failure of the parties or the two arbitrators to nominate 


-the third arbitrator or the umpire. It has been provided that. 


_the arbitration shall in all these cases be made effective if 
.neoessary by the special interference of tho Court. These 


provisions of the Indian Arbitration Act reproduce verbatim 
ihe: English Statute, 1889. 
It is not, in my opinion, open to us to extend this special 


_, jurisdiction to special contracts not clearly contemplated afd 
‘expressly mentioned by the Aot Thus it is not open to, us 
. to interfere where the reference is to two. arbitrators. td be 

` z appoi not one~by each. party but the two jointly by the 


two parties. There is no provision in в, 8 for interference on 


"ће. fajlure of the parties jointly to nominate the two arbitra- 


• 
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tors.. Nor do clauses (а) and (b) read tdgether :provide , for 0. G Je 
interference on ‘the failure of two arbitrators.so nominated 1919 
to:proceed with the arbitration: > These two. clauses must, Е 
ib my opinion; be read together'and the words, "theappointment* ^e. ` 
of-an arbitrator" at the end of cl. (a) read as repeated in the . Morant 
words “ifian' appointed arbitrator” at the opening of cl. (6); Hayward J. 
just as the two clauses (с) and-(d)-have also plainly to be read: 
together.’ It would, in «my. opinion, be ‘repugnant to the 
arrangement and plain meaning of s. 8.of the.Indian . Arbitra. 
tion Act to. give.effeot to-the- general provisions of.s. 13 of the 
General Clauses Acte o g, sc fe 17 oe 
„Itis similarly, in ‘my~ opinion; not open to-us to interfere 
where the reference:is to more than two arbitratórs and the 
parties‘ fail to nominate: the arbitrator.or the: arbitrators fail 
' to proceed withthe arbitration., There ів no provision in 8,8 * 
clauses (0) snd. (d) providing for а difference.of opinion between. 
two arbitrators and settlement: by a-third arbitrator or by an 
‘umpire. ‘Such references are thus treated atp.: 208- of s. III 
` of. Chap. IV -of, Russell оп. Arbitration, 4th Edn., 1870: 
“The. arbitrators selected, one by,- each ; side, : ought > not. «to 
consider themselves the agents or:advocates of Ње party who 
appoints them...In' órder to ensure .a decision: in - case of’ 
difference of opinion, the submission frequently goes. on to 
prescribe that the two arbitrators shall.name a .third.and that 
‘an award made by. any. two, if they cannot all agree, shall be = 
‘sufficient; If the two arbitrators: do not appoint a: third 
arbitrator or an umpire, when at liberty to do so,.a Judge... ' 
“may appoint...”. Russell proceede to distinguish the duty of a 
‘third arbitrator from that of ‘an umpire: “Тһе arbitrators 
' Samed ‘by the parties often seeii to think that they:are о 
“to represent their respective nominors and. ‘act rather ‘as 
advocates ‘than: judges, while:- the third, arbitrator ‘fre- 
quently supposes he is an umpire and that, һіз active inter- 
ference ig not to commence until’ the others have differed 
"fnally..". And at р. 211 оѓ в, IV : “Where two arbitrators 
are appointed, the submission often’ provides that in case of 
their’ not agreeing in an award, the matters shall be décided 
Эс by а third: person, who is styled an umpire”. Clauses (с) and (d) of 
''m 8 do not, in my opinion; provide for interference, where ће 
" yeference is ot to two arbitrators with power to settle differ- 
"ences ОЁ opinion by summoning a third arbitrator or referring 
' the iiattere-to ай umpità, but ið; об here, diregtly. to three. * 
‘arbitrators, Such. references would appear not to have been: 
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included within the ‘particular provisions of ss, 8 and 9. though 
they inight fall within the provisions of the other sections 
including s. 19 of the Indian Arbitration Act. This would appear 
“to have been-the view held in In: Re Smith & Service and 
Nelson & Sons and in Manchester Ship Oanal Company 


Hoyjvard J. у. S. Pearson & Son, Limited under the English Statute 


—— 


relied on in para 96 A of Vol. I of Halsbury’s Laws of England. 

: The appeal should, therefore, in my opinion, be allowed as 
the appellant and two respondents referred their disputes. 
direct'to three arbitrators and Mr. Justice Marten had no 
jurisdiction on their refusal to proceed with.the arbitration. 


‘to ‘appoint fresh arbitrators’ under һе. Indian Arbitra- 


tion .Асё. · It would not be necessary in this. view of the 
matter to decide.whether the special powers conferred by the 


' Act were discretionary with the Court. It would appear to 


me, however, that Mr. Justice Marten placed the right inter- 
pretation upon the decisipn in In re Ayre and Corporation of 
Leicester 9? and that the word may" never can mean “must” 
во long.as the English language retains its meaning though 
the exercise ofa discretionary. power conferred. by the word 
‘may’ might in certain circumstances being established become 
imperative.on the Judge as observed by Cotton L. J. in In. re 
Baker“, It would further appear to me that it would not 
have been proper ‘for us to interfere with the exercise of the 


* discretion vested in Mr. Justice Marten merely upon our own 


views of the desirability or otherwise of leaving the parties in 


* this particular matter · to their ordinary remedies in the 


Court. 
AG 3 | Appeal allowed, 
Solicitors Joi appellant : Madhavji, Kamdar & Ohhotubhat. 


Solicitors for respondentNo. 1.: Ardeshir, Hormuwajt, Dinsha. 


&- Co. 
кн for respondent No. 2: Motiohand & Devidag. 


1 


" à) (180) 25 QB. D. 640, (3): [1892]1Q. B. 138. . 


(8) [1900] 8 Q.' В, 606, i ' o (4) (1890) 44 СЪ, D, 262, 270, 


е i Wow * 
vot. XXL ] THE BOMBAY LAW REPORTEB, | 329 


 APPELLATE CIVIL 


— 





um Po ‘Afr. Justice Heaton and Mr. Justice “Hayward. 





i MIRKHA DMAMEHA i 
BHAGIRATHI MAHÀDEV ABHYANKAR. | 1918 
 BHAGIRATHI Мао ABHYANKAR: August 8 


ROSHANBI MAHOMED HANIF. » 


dMakcntdgn боерган Bale against ‘a deceased Mahoniedan’s estate 
. represented by his widow and step-mother—Daughter not made a i O S 

in execution of the decree— Daughter noi bound by the sale. А 

А money decree was obtained against the estate of a deceased ° 

Mahomedan, represented, by his widow and his step-mother ; but his only 

daughter was поб made а party, In execution .of the deoree,*the whole 

estate was sold inclusive of the interest of the daughter. The daughter 
having sued to recover possession of her share in the estate :— 

' най, that the Court-sale did not pass the interest of the daughter, as she 

was nob 2 party- © the guit. E | 

Бот to recover possession of property. 

The property i in dispute belonged originally toa Mahomedan 
námed Maniaba. Maniaba died possessed of five. houses. He left ' 
him surviving one son named Mahomed Hanif, two .widows, 
one of whom was Sakinabi, and three daughters. “Mahomed 
Hanif had a wife Roshanbi by name and a daughter Aminabi, 

. After, Mahomed Hanif's death, в creditor of his obtained a 
money-decree against: his estate as represented by his widow 
Roshanbi; and his step- -mother Sakinabi. To this suit, Aminabi 

' Was. nob: made a party. In execution of the decree, one house 
bearing No. 371 wassold to Anant (defendant No, 4) at a Court: 
sale. The sale purported to convey also Aminabi's interest in 
Mis property. 

- On Aminabi's death, her maternal uncle Ahmed succeeded 
to her interest in the property. Ahmed sold his interest i in 
the property to Bhagirathibai (plaintiff). 

e The plaintiff filed the present suit to recover possession of 
the property, which fell te Aminabi’s share. 

_ Defendant No. 1 was Roshanbi. Mirkha (defendant No. 2) 

T * Cross Appeals Nos. 43 and 118 ,Bubordinate Judge ab Poona, in 


of 1917, from the decision of V. D, Buit No, 344 of 1911. 
к, Additional First Gass ; 
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А. CJ. was a mortgagee frdm Sakinabi in respect of one house; defend- 


1918 
— 


VIREHA 
q 


ant No. 3 also was concerned with Sakinabi’s share. Anant 
( defendant No. 4), the Court-purchaser, contended that 


* Aminabi’s share passed to him at the Court-sale and that the 


Внлшнлтні plaintiff was bound by it. 


BHAGIRATHI 


9. 


ROSIANBI 


The first Court held that the decree obtained against the 
widow Roshanbi bound the'interest of her daughter Aminabi 
in the property sold in execution of the decree, on the follow- 
ing grounds :— 

As regards the second question I would follow the view of the Caloutta High 


_ Court which is apparently accepted by the Bombay High Court. ‘The decree 


v 


was against the widow Roshanbi who was in possession of the property sold 
for the debts of the deceased father of the minor Amina. The minor ‘Amina 
was not a party to that decree, but it is sought to bind her with that decree. 
‘Lhe property is undistributed and the widow happened to be in possession of 
the property and according to the Caloutta Rulings the decree binds not only 


+ the heir who was a party to the suit but binds all the heirs and a good title 


is conveyed to the auction purchaser provided there be no fraud and no consent 
decree but*that the decree had been passed on a full enquiry in open Court. 

The Allahabad High Court does not accept this view but holds that such a 
decree can only bind the interest of the heir who is a party to’ the decree. 
The Madras High Court would make such a deoree binding against all the’ 
heirs if the heir who is a party to the suib was in entire possession, The 
Bombay High Court apparently agrees with the Calcutta view apparently 
because they base their view on the principle of universal succession which is 
disclaimed by the Calcutta High Court, I аш, in this state of the law as viewed 
dilerently by the High Courts in this country, bound to accept the 
Calcutta view supported, apparently it may be, by our High Court, The law 
1s summarised by Mr, Tyabjiin his work оп the Principles of Mahomedan 
Law at. p. 512, I find that Amina’s share in the Property sold to defendant 
No. 4 is properly conveyed to him. 

The Court, therefore, found that the plaintiff was entitled 
to the share of the deceased Aminabi in the property in suit 
excluding the house in possession of defendant No. 4. It directed 
the property in dispute to be divided and the plaintiff put in 
possession of 381/720 share in the property excluding house 
No. 871 апа 21/24 of the share in the houses Nos. 581 and 170 
acquired by Mahomed Hanif. 

Both defendant No. 2 and the plaintiff preferred. separate ` 
appeals to the High Court, 


G. S. Rao, for the appeNant.—I submit that as Aminabi was 
not а party to the Suit No. 607 of 1903 her.interest did nof 
pass to the auction purchaser. "The'view of the lower Court 
that as Roshanbi was in possession of the entire estate she 
represented the estate and her daughter Aminabi though nof 
a party was bound by the decree ig based upon the Calcutta 
rulings in Assamathem Nessa Bibee v. Roy Lutchmeeput 
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А à | 
Singh®; Мийујат v. Ahmed Ally and the ruling of our 
High Court in Davalava v. Bhimaji Dhondo®. 

According to my contention the view taken in these cases 18 
not correct. ‘The prbper view is that laid down in the Full 
Bench саве of the Allahabad High Court in Jafri Ведат v. 
Amir’ Muhammad Khan 9, When a Mahomedan dies’ his 
estate devolves on different heirs who take it as tenants-in- 
common each one of whom is an independent owner of his own 
share. ` Опе of the heirs cannot be represented by others ; 
thus a decree against one heir cantiot bind the other heir who 
is not & party to the suit. The principle of representation by 
which a manager represents the whole joint family of Hindus 
cannot be made applicable to the case of Mahomedans. In 

-Jairam Bajabashei v. Joma Kondia\, which was a case of 
Hindus, the minor sons of Ње. deceased were not allowed 
to dispute the sale of the family property under a decree 
against the elder son for a debt of the deceased ; but this 
principle was extended in a later case of Khuwrshetbibi 
v. Keso Vinayek to the heir of a “deceased Mahomedan. 
There the daughter was held bound by a sale under a decree 
against the son of the deceased Mahomedan. This case, I 
submit, cannot be regarded as abinding authority as no 
reasons are given for extending the rule of the joint family 
of ‘Hindus to the heirs of a deceased Mahomedan; and 
moreover it was not followed іп `в still later case of Amba- 
shankar Harprasad v. Sayad Alt Rasul™., It was, however, 
relied on in the case of Davalava v. Bhimaji. I submit that 
Davalava’s case was not correctly decided and is not a binding 
authority. There Ranade J. applied the' rules of repre- 
sentation founded on the peculiar nature of the joint family of 
Hindus to the heirs of & deceased Mahomedan, and further reli- 
ed on a theory of universal succession explained byMarkby J. 
in Assamathem Nessa Bibee v. Roy Lutchmeeput Singh. This 
theory was not accepted by the Full Bench of the Allahabad 
High Court in Jafri Begam’s case. Ranade J. also relied on 
the authority of Khurshetbiby v. Keso. Jardine J. merely based 
hia judgment оп the authority of Khwrshetbibi's case. These 
two learned judges were,not- ungnimous in their reasons for 
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(2) (1882) L L. R. 8 См, 370. (6) (1887) I. L. R. 12 Bom. 101. 
(8) (1895) L L. В, 20 Bom, 338. _ (7) (1894) L L. E; 19 Bom, 273, 
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the decision which éiroumstance greatly detracts from the case 
88 & binding authority. 
. The Madras High Court jéllosing Ваа 8 0086 derided 
in Pathummabt v. Vittil Ummachabi™ that if one heir of a 
deceased Mahomedan be in possession of the entire estate 
then that heir сап transfer even by a voluntary sale the 
shares of the -other heirs to pay the debts of the deceased. 
This view of the Madras High Court is not, however, followed 
in the later Full Bench case of that Court: see Abdul Majeeth 
у. Krishnamachariar™, 
According to, the Calcutta High Court, in the earlier cases 
of Hendry v. Mutty Lall Dhur® and Assamathem Nessa Bibee 


v. Roy Luichmeeput Singh it was held that a decree against 


one heir would not bind the other heirs not parties to the 
suit. In the case of Muttyjan v. Ahmed Ally? Morris J. treated 
a creditor’s suit against the heir in possession of a deceased 
Mahomédan as in the nature of an. administration suit and 
held that those heirs of the deceased who had not been made 
parties could not recoyer anything but what remained after 
the debts of the testator had been paid. I submit a creditor's 
suit is not in the nature of an administration suit, unless, the 
suit is in form and substance an administration , suit. 
Moreover in an administration suit all the heirs would be 
necessary parties: see Form No. 41 in Appendix А and No. 
17 (18) in Appendix D of Schedule I of the Civil Procedure 
Code of 1908. In the present case all the heirs were not parties 
to the creditor’s suit nor was the suit in form an administra- 
tion suit. The view as to the creditor's suit taken by the Cal- 
outta. High Court was expressly dissented from, by Mahmood 
J. in Jafri Begam's case though subsequently re-asserted , in 
Calcutta in the case of Amir Dulhin v. Ваъј Nath Singh, 
I submit the view taken by Mahmood J. is the correct 
one as, according to him, upon the death of a Mahomedan, the 
inheritance vests immediately in his heirs, and is поб sus- 
pended by reason of debts being due from the estate of the 
deceased, and the'personal liability of the individual heirs is 
something different from ¢he liability of the estate. Hence the 
shares of those heirs who are not parties to а suit are not 
bound under в decree obtained by a ‘creditor m one heir 
in possession of the estate. 

(1) : (1902) L I. R. 96 Mad. 734, 738. (4) (1878) I, L. В, 4 Cal. 142, 


(2) (1916) I. І, В. 40 Mad, 243, F. в, (5), (1882) I. L. R. 8 Oal. 370. 
(3)7(1870) 1, L R. 9 Cal, 395. (0) (1891) I, L, R. 21 Ca? 81], 315, 
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J. В. Gharpure, for respondent No. Saat Submit that 
Roshanbi and Sakinabi who were in possession of the estate 
of the deceased Mainaba were made parties to the Suit No, 


607 of 1903 and under the rulings of our High Court, in* 


Khurshetbibi v. Keso and Davalava v. Bhimaji, the suit 
brought against them was a good suit, and it precluded other 
heirs from disputing the correctness of the decree. Whether 
the case arises under Hindu law or Mahomedan law the 
moment ‘it migrates into the sphere of the law of procedure 
the fine line of distinction regarding the rule of representation 
by a manager of a joint Hindu family, which is peculiar only 
to Hindus, disappears. The test is whether the interest of the 
heir not on record is sufficiently represented in law and if 
that is so he is estopped from contending that he was not 
bound by the decree. This was the test applied by Markby J. 
in Assamathem Nessa's case and following that case it was 
held by Ranade J. in Davalava’s case that an heir in póssession 
could represent the other heirs of a deceased Mahomedan in 
a suit by а creditor. There is no foundation for the contention 
that the rule of representation as laid down in that case is not 
applicable to Mahomedans. Under Mahomedan law the 
obligation to pay the debts of a deceased Mahomedan is 
stricter than under Hindu law and therefore a creditor can 
proceed against one heir in possession and a decree passed 
against him will bind the interests of the other heirs as well. 

Secondly, I submit that the suit against Roshanbi and Sakina- 
bi wasin the nature of an administration suit or at least it had 
the-same legal effect which an administration ' suit. possesses, 
Tt was, therefore, binding on all the heirs who took shares in 
the estate of the deceased Mainaba: and thus the interest of 
Aminabi passed to my client: see Muttyjan v. Ahmed Ally €? 
Amir Dulhin v. Baij Nath Singh® and Bai Meherbat v. 
Maganchand®, It is true that this theory is not accepted by 
Mahmood J. im Jafri Ведат v Amir Muhammad Khan, 
but his judgment is not entitled to any weight as being that of 
a single Judge. The other Judges in that case do not share 
Mahamod J.’s view. Moreover ойг High Court was also 
inclined to favour the thegry in Davalava’s case. 
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Lastly, I submit that my client, as a bona fide purchaser at 


a Court-sale, was not bound to inquire into the validity ‘of the 


(1) (1882) I. L. R. 8 Oal, 370. (3) (1904) I. L. Е. 29 Bom. 96 ; 
(2) (1804) I. L. В. 21 Cal. 311. • 6 Bom, L. R. 858, 
. (4) (1885)I L. R. 7 All. 822, у, B 
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А. С. J: decree or into the procedure followed in effecting the sale 
19318 Тһөгө was no irregularity in. the proceedings and the order 
"^ passed in execution not having been set aside under Art. 11 

м of the Indian Limitation-Act within one* year from the date 

Вндотвлтні it was passed, the plaintiff's suit is barred: see Malkarjun 


Bracbami v. Narhari® and Rewa Mahion v. Ram Kishen Singh™, 


Ношіны ' Rao, ‘in reply. —Our High Court does not lay down that 
——7 there is a right of representation under the Mahomedan law. 
Ranade J.’s judgment in Davalava's case was based on the 
analogy of Hindu law and upon universal succession. That 
analogy will not apply to Mahomedans as the constitution of a 
Mahomedan family is essentially different from that of (s 
N Hindu family. Ranade J. does not accept the reasoning of 
. the Calcutta High Court that the suit of the creditor is in the 

nature of an administration suit. 
‘The decision in Malkarjun v. Narhari is not applicable 
to the facts of the present case. There the decree passed was 
* held to be в good-one and execution could proceed against the 
judgment-debtor’s est&te. Here there was no decree against 
Aminabi as she was not а party to the suit and was поё bound 
by any subsequent proceedings taken under the deoree in 

that suit. 


Сит. adv. vult, 


HEATON J.—The facts which we have had to master in the 
consideration of these appeals are complicated, but for the 
purpose of Appeal No. 113 of 1917 they may be simply stated: 
A Mahomedan named Mainaba died possessed of five houses, 
leaving as his heirs а son, two widows and three daughters. 

e The son, Mahomed Hanif died afterwards leaving as his heirs 
a daughter Aminabi, his widow Roshanbi and a son who’ was 
afterwards. held to be ‘illegitimate and not to be an heir. A 
money decree.was obtained against the estate of Mahomed 
Hanif in a suit by a creditor in which the defendants were 
that deceased person's widow Roshanbi, his step-mother 
Sakinabi and the son Abdul. His daughter Aminabi who was 
really his principal heir* was not made-a party to the Bulb, 
. Thereafter one of the five houses knqwn as No. 371 was sold 
in execution of the decree and bought by defendant 4, What 
was sold was the right, title and interest of Mahomed Hanif 
deceased. The plaintitf has become, by processes which it 


* (0) (1900) L L. R. 25 Bom, 337 ; (2) *. (1886) 1. L. R. 14 Cm. 18, 25 
2 Bom. L, В, 997, P. c. 
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is immaterial at present to set out, the owner..of whatever 
interest Aminabi had.in this house. She sued inter alia 


to recover by partition Aminabi’s share and her claim in this | 


particular.was rejected. She now appeals to us. 

She claims that Aminabi’s interest in the house was nok 
bound by the decree obtained by the creditor, because 
Aminabi was not made a defendant in the creditors suit 
and that consequently her interest in the house did not 
pass to the auction purchaser, defendant 4. The latter 
contends, firstly, that Aminabi’s share in the house could be sold 
under the decree, for the decree was against the estate of her 

‚ deceased father from whom she inherited her interest in the 
house; and, secondly, in any event, that Aminabi’s interest 
in the house passed at the sale; for what was sold and what was 
paid for was the father’s interest. If the decree was such that 
Aminahi’s interest could be sold under it, then undoubtedly 
that interest was sold, for it was included in the father’s 
‘interest the whole of which, was sold. 

. If her interest in the house was not bound by the decree 
nevertheless as it was in fact sold it is contended that it 
would pass to the purchaser, defendant 4. This contention, 
however, we think, has nothing substantial to support it. 
There cannot; be в valid sale under a decree unless the property 
sold can properly be sold under the decree. 

Let us consider the, real question: whether the creditor's 
decree would bind the interest of Aminabi who was not made 
a defendant. If we consider this question in a purely general 
way ignoring all questions of Hindu ого? Mahomedan law, 
the answer must, I think, be that the decree would not bind 
Aminabi’s interest. She was just as much concerned in the 
matter as the other defendants, in fact more во for her share 

` in the property was larger. She could not be bound by the 

decree unless she was in some way properly represented and 
as a‘ fact she was not represented. She was indeed definitely 
and explicitly excluded. For the creditor had brought an 
earlier suit to which Aminabi was a defendant, but the claim 
as against her was dropped, though against the others and as 
to them only it was withdrawn with leave to bring another 

' аш, 

But even if this had not happened: е deoreo would o 
be operative against Aminabi’s interest. It could not be if she 
was nat represented ; and ghe would not be represented in such 
в auit to which she was nota party, apart from the peculiarities 


THE BOMBAY LAW REPORTER. [von xxi; 


. 4 ў 
of Hindu or Mahomedan law ; except on the somewhat curious 
theory that а creditor's suit, such as this, is in effect an 


_ administration suit by a creditor. І do not think it is, 


although there. are Calcutta’ decisions "favouring this view: 
Muiiyjan v. Ahmed Ally followed in Amir Dulhin v. Bay 
Nath Singh®. It seems to me to be a mistake in terms: to 
call a suit by a creditor to establish a single debt against the 
estate of a deceased person, a oreditor's administration suit. 
Neither the proceedings nor the decree were appropriate to 
an administration suit. There’was a difference in ‘substance 
as well as in form. Chandavarkar J. saw a great difference 
between such suits ав will appear from the observations at the 
end of his judgment in Bat Meherbai v. Maganchand™, 

‘It may at first sight appear that the law is unreasonable, 
if it will not allow a creditor to establish a debt against the 


` estate: of a deceased debtor without making all the heirs 


defendants ; for some or most of the-heirs may be in distant 
countries aud it may be impossible to obtain a decree within 
a reasonable time if aM are to be made parties. But this view 
of the'law is, I am glad to think, fallacious. Tho creditor can . 
compel: one of the heirs on the spot to take out Letters of 
Administration 'or failing that can take out such Lettere 
himself; a ‘proceeding which сап be accomplished within 
a reasonable time although many of theheirs may be living in 
distant parts of the world. But if a creditor ignores the 
Probate and Administration Act and elects to bring an ordin- 
ary suit, he must be content with the law applicable to 
ordinary suits. Thai is both just and’ reasonable in my 
opinion: 

‘Does the’fact that the deceased: debtor was в Mahomeddn 
maké ‘any difference? There cannot of course be any appéal 
to Hindu law in this case, for we are concerned only with the 
ordinary law or with the Mahomedan law. The point is fully 
and'clearly dealt with in paragraph 161 of Sir Roland Wilson’s 
Digest of Anglo” Mahomedan Law, 8rd Edition ара. in 
paragraphs’ 566 and 567 of Е. B. Tyabjis кин of 
‘Mahomedan Law. Е 

І shall unhesitatingly ies Sir Roland Wilson's conold- 
sions and follow the Allahabad decisions if it be open to us-to 
do so. But is it open to us? Are we not bound by the 


(1) (1882)L І. Е. 8 Cal 370. ` ' '(8) (1904) I. 1, R. 29 Bom, 96; 
(2) (1894) I. L, R, 21 Cal. 311, Р 6 Bom, L, R. 853, 
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Bombay decisions referred to in Sir Rolahd Wilson's discus- 
sion of the law. 
. The two Bombay cases referred to by Sir Roland Wilson are 


Khurshetbibi v. Keso, Vinayek™ and Davalava, v. Bhimaji * 


Dhondo®, The former judgment in its reasoning deals 
exclusively with the sale, not with the deoree, it does not 
pronounce whether the decree would bind an heir who was 
not made a defendant; it finds that the auction purchaser 
bought a certain interest in property and was therefore entitled 
to that interest. In the second case the décision was to the 
fame effect: there had been a sale under a decree and the 
matter decided was rather what the auction purchaser had 
bought than what was the effect of the decree. But in any 
event the later case is no authority ; not only because the point 


decided is the effect of the sale, not of the decree, but also · 


because the reasons given by the two Judges are different. 
Jardine J. seems to have had doubts as to applying to 
Mahomedans a rule evolved from Hindu Law and he contented 
himself with relying on and following the case of Khurshetbibe 
v. Keso. Weare, therefore, thrown back on that case as the 
one which stands in the way of giving effect to what we believe 
to be the law. 

Broadly speaking only the parties to a suit are bound by a 
decree and consequently only their property can be sold under 
the decree. , But to tbis general rule there is an apparent 
exception in the case of Hindus. ‘It has become by now well 
established that the whole of a Hindu family property is in 
certain circumstances liable to be sold in execution of a decree 
to which all the sharers are not parties. This is an exception 
to the general law and appears to be based on some principle 
of representation which is evolved from a ‘consideration of the 
law applicable to joint Hindu families, This exception is 

L neither stated nor explained in ‘the case of Khurshetbibi v. 
Keso, it is simply assumed; во we have to look elsewhere for 
the explanation. We need not go very far. In the case of 
Akoba Dada v. Sakharam ?, Sir Charles Sargent, the same 
learned Judge who gave judgment in Khurshetbibi’s 006 said 
As follows :— 


“These cases doubtless establish that when the minor son is substantially 
before tho Court, and the proceedings show a clear intention on the part of the 
Court making the decree to bind the entire estate which is subject to the debt, 


(1) (1887) L L. В, 12 Bom. 101, (8) (1885) L L. R. 8 Bom, 429, 431, 
(2) (1895).L І. Е, 20 Bom, 338, * 
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А, o, J.  nomere technical or formal objection v will be allowed to prevail against. giving 
1018 full effect to the deoree," 
cr’, | Again in the case of Bissessur Lall Sahoo v. Maharajah Luch- 
Мики ` messur Singh the judges of the Privy: Council observed :' 


Bei ae ‘ «Their Lordships have therefore come td the conclusion that although there > 
— may have been some irregularnty in drawing up these deorees, they are 
Buaoteatar substantially decrees in respect of-a joint debt of the family and against the 


Rosana representative of the family.” 


` —. . Then in the case of Ishan Chunder Mitter v. Buksh Ali 
— ` NSoudagur™, the earliost of all the cases, the liability of a` 
Hindu undera decree to which he was not a party is illustrat. 
ed by the analogy of & suit against an executor. Underlying 
all these cases is the idea of substantial representation and 
the idea arises out of the peculiarities of the Hindu joint 
. family, where the property is family property, not individual 
property ; and where the representation is to be of the family 
not of individuals. It is clearly essential, therefore, in.these 
cases to ascertain first of all whether the person, whose 
property is sold under a decree but who was not a.party to 
the decree, was substantially represented in the suit. In.this 
case we know that Aminabi was not substantially represented ; 
she was specifically excluded. That consideration alone 
would, in this case, demand that the appeal be allowed and 
that it be held that Aminabi’s share in the house could 
not and did not pass by the sale. But, many hours of our 
time have been spent on the question whether the exception 
io the general law, which we are considering, applies to 
Mahomedans as well as to Hindus. Why should it? No reason 
whatever. is, given in Khurshetbibi’s case and none that 
x appeals to us in Mr. Justice Ranade's judgment in Davalava’s 
‘oasé. Indeed there is apparently no Bombay саве in which 
the matter is discussed, except in Davalava's,case and in that . 
case Jardine J. does not say a word on the point and Ranade 
J. gives reasons which, as I have said, do not appeal to us.  , 
The truth seems to be that a fule derived from Hindu Law 
‚мав applied to Mahomedans without the reasons being stated. 
Quite recently а Full Bench of this Court sat to consider æ 
very remarkable instance of this practice of applying Hindu 
Law to Mahomedans. My learntd brother and myself have 
considered the matter most carefully and have come to. the 
conclusion that it would not be incumbent on us to follow the 
. case of Khurshetbibs v..Keso if that case be ‘held-to affirm ‘that 


(D (1879) L. В, 6 L A. 233, 237, (4) (1863) 1 Marsh, 014." 
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the theory of substantial represéntationt derived from the 
Hindu Law applies to Mahomedans. For, to follow that case 
if it во decides, would be to accept, without any stated reason 
for doing во, the pplication to Mahomedans of a rule- 
evolved out of Hindu Law; and to do this would, we think, 
be to set aside the principle underlying the decision of the 
Full Bench of this Court in Isap Ahmed v. Abhramjt 
Ahmadji™. 

The plaintiff sued for mesne profits from the date of suit 
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and should have auch profits which must be determined in 


execution. 

We have heard the cross-objections of defendant 1 and 
find there is no substance in them. We dismiss them with 
costa. 


We allow the Appeal No. 118 of 1917 with costs against - 


defendant 4. The decree will have ‘to be modified so as to 
allow plaintiff to obtain on partition Aminabi’s share in House 
No. 371 and to award plaintiff mesne profits from date of suit 
in respect of that share from defendant 4. 

In ‘Appeal No. 43 of 1917 the defendant 2 is the appellant. 
He hasa mortgage from Sakinabi, one of the widows ‘of 
Mainaba ‘and the step-mother of Mahomed Hanif. This 
mortgage deed has not been put in evidence but it appears 
that defendant 2 is in possession of the ground floor of house 
No. 529 and he-desires that directions should be given that 
in making the partition “the ground floor of house No. 529 
should,.if possible, be allowed to Sakinabi’s share. The desire 
is natural but the request is one to be presented and considered 
when, the partition comes to be made. Only the person, who 
makes the partition, knowing the value of the total estate and 
the value of each house separately and also knowing something 
of the convenience and wishes of the sharers, can make an 
equitable and fair partition. The matter is not one for us to 
pronounce on in appeal, for it has not yet been dealt with by 
the appropriate authority." But we think defendant 2 should 
not be made liable for plaintiff’s costs: that would be most 
unfair. The decree of the lower Court-must be modified by 
providing that defendant 2i is to pay only his own costs. We 
make no order as to costs 1n this appeal. 


HAYWARD J.—The plaintiff sued as purchaser to recover 
possession by риши oe of Aminabi’s share in house No. 371. 


1) (1917) 19 Bom. АВ, В, 579; L L, R. 41 Bom, 588, р, В. 
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in Poona City, being part dt the RAN of Aminabi’s deceased 
father Mahomed Hanif. The defendant 4 resisted the suit 
. 48 the purchaser of the whole house at а Court-sale of the estate 
of the deceased Mahomed Hanif. - 
It was not disputed that Aminabi was not personally 


Buaemarn represented in the litigation leading to the Court-sale but it 


v.. 
Банан 


Hayward Je 


Ow 


was contended that her share was bound, as it was in the 
possession of Roshanbi and was sufficiently represented in the 
litigation by Roshanbi, the widow of the deceased Mahomed 
. Hanif. This contention was upheld on thé strength: of the 
decision in the case of Davalave v. Bhimaji Dhondo™ by the 
trial Court. The substantial questions for determination on 
this first appeal are whether that decision ought to be regard: 
ed as binding and, if not, whether it was right. It seems to 


' me that it ought not to be regarded as binding, as the two 


learned Judges did not agree on the ratio decidendt, which 
is alone binding according to the „authorities underlying 
para 535 of Vol. XVIII of Halsbury’s Laws of England; and, 
with all deference, that it was wrong in that it applied 
without justification a rule founded on the peculiar nature 
of the joint family of Hindus to the heir8 of а -deceased 
Mahomedan. 

It was held by Sir Barnes Peacock in the case of Ishan 
Chunder Mittér v. Buksh Ali Soudagur® that a Court-sale was 
binding on the minor son of a Hindu, based upon a decree 
obtained against the widow as representing thie estate of the: 
deceased Hindu. This was approved by the Privy Council 
in the case of Bissessur Lall Sahoo v. Maharajah Luchmessur 


· Singh® and it was said that it was necessary to look, to the 


substance of the proceedings in Court-sales relating to the estates. 
of deceased Hindus. This principle of represéntation was 
subsequently applied by their Lordships in the саве of Doulut 
Ram v. Mehr Chand™ to the transactions of the managing : 


members of joint families of Hindus and it has beén regarded 


ever since as & settled rule governing the joint families of 
Hindus, as would appear from paras 320 and 333 dt pages 425 
and 443 of the 8th Edition of Mayne’s Hindu Law. It' wag 
acted upon by Sir Charles Sargentein the case of Jairam 
Bajabashet v. Joma Kondia, where the minor sons ofa 
deceased Hindu were not allowed to dispute the sale of the 


(1) (1895) L L. R. 20 Bom, 338; (4) (1887) L. R. 14 I. А. 187. 





° (2) (1863)1 Marsh. 614. - (b) (1880) I. L, R, 11 Bom. 361. 
(3) (1879) L, В. 61. A, 933. 
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family property under a decree against the elder- son for a 
debt of the deceased Hindu, and it was extended by the same 
learned Judge in the case of Khurshetbibi v. Keso Vinayek™ 


to the-heir of a deceased Mahomedan. There: the daughter | 


- BHAGIRATHI 


was held bound by a sale under в decree against the son of 
the deceased Mahomedan. ` This could not.be'regarded as а 
binding authority, аз no reasons were given’ for extending the 
rule of the joint family of Hindus to the heirs of deceased 
Mahomedans. No reference was made to the rules of -Maho- 
medan Law nor to the provisions of Regulation IV of 1827 
requiring Mahomedan Law to be applied to Mahomedans in 
default of Acts of the Legislature. It was moreover not 
applied by the same learned Judge several years later to the 
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case of Ambashankar Нал prasad v. Sayad АҢ Rasul™, It. 
was, however, relied on again, without reasons being stated, by ` 


Jardine J. in the case under immediate consideration, namely, 
Davalava v. Bhimaji Dhondo™. Ranade J. on the other hand 
dealt in detail with the matter but his reasons, though entitled 
to-respect, could not be regarded as binding in default of the 
approval of the second Judge. He discussed at length the 
rule governing the joint families of Hindus and then proceeded 
(p. 845) to state that there was no foundation for the conten- 
tion that the rule was based on the peculiar constitution of 
of a Hindu joint family and that the analogy did not hold good 
in the case of Mahomedans. His authority for this somewhat 
startling statement was an obiter dictum in the case of Hukeem 
Bibee v. Khaja Gowhur Ali (cited in Assamathem Nessu Bibee 
v. Roy Lutchmesput Singh) and the extension of the’ rule 
witliout express reasons in the case already mentioned of 
Khwrshetbibi v. Keso Vinayek™. He stated further that the 
, creditor could seek his relief against one of several heirs in 
a case where all the effects might be in the hands of that heir, 
as the succession was of the kind known as universal and any 
one of the heirs of a deceased person stood as litigant' on behalf 
of all the others. He relied for this statement on the dis- 
sentient judgment of Markby J. in the Full Bench case of 
Assamathem Nessa Dibee v. Roy Lutchmeeput Singh ©, 
Markby J. there held that the heirs in possession merély 
represented the estate, which devolved upon them with all 


ite rights and liabilities by universal succession, and that-the 





Q) (1887) L L. В. 12 Bom. 101. . (4) (1878) I. L- В, 4 Oa1.149,164,v. p. 
(2) (1894) L L. R. 19 Bom, 273.* * (8) (1887) L L'R. 12 Bom. 101. 
(3) (1896) L L. R, 20 Bom. 238, 346. (6) (1878) L L. Б. 4 Cal. 142, F, B. 
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estate did not vest 1. all the heirs immediately as owners 
(pp. 157. to 159), relying on the, rules of procedure contained 
in the Hedaya for the disposal of the estate of а deceased · 


* Mahomedan. Bui this.view was not adapted by the majority 


of the Judges of the Full Bench and it was expressly dissented 
from by. Mahmood J. as. being based upon mere rules of pro- 
cedure superseded by the Civil Procedure Code i in his exhaus- 
tive judgment in the later case of Jafrá Begam v. Amir 
Muhammad Khan before the Full Bench of the Allahabad 
High Court; and the results of the investigation of Mahmood J. 
were accepted in the case of Amir Dulhin v. Bai Nath 
Singh® by а subsequent Bench of the Calcutta High Court. 
There, would appear, therefore, to have been but slender 


foundations i in the authorities to. support the proposition put 


* forward by Ranade J. i in the case under immediate consideration, 


namely, Davalava v. Bhimaji Dhondo®, that the particular 
rule governing the transactions of managing members of joint 
families of Hindus, ought to ‘be extended by analogy to the case 
of ,Mahomedans. It gvas again expressly denied that such 
extension was permissible i in the later case of Paihwmmabi' v. 
Vittil Ummachabi™ before the Madras High Court, though it 
was said (p. 738) on ihe authority ot Davalava v. Bhimaji ] 
that the creditors could seek relief against the heirs in posses- 
sion of ‘the whole estate under the Mahomedan Law. ' But this 
later dictum also was shown to be untenable in the judgment 
of Abdur Ваһіш · Ј. in the subsequent. case of Abdul 
Majeeth v. Krishnamachariar® before the Full Bench 
of the Madras High Court. It seems to me, therefore, 

with all deference, that the proposition propounded by 
Ranade J. extending the rule of representation governing 
the joint families of Hindus to the heirs of deceased Maho- 
medans ought, upon the authorities, to be rejected, as directly 
contrary tothe spirit of the provisions of Regulation IV of1827; 

and ‘that the rulos of the Hedaya providing for the representation 
by the heirs in possession of the estate of a deceased Mahomedan 
ought to ‘be disregarded, as mere rules of procedure superseded 
by, the Civil Procedure Code, as pointed out: by Mahmood J. 

in Jafri, Begam v. Amir Muhammad Khan before the ‘Ful! 
Bench of the Allahabad High Court and approved in the 
case of Amir Dulhin v. Baij Nath Singh by the Calcutta High 
(1) (1886) I. L. R. 7 АП, £22, v. B. (4) (1902). L. В. 26 Mad. 734, 737. 


(9) (1894) L L. В. 21 Cal. 311, 316. (5) [1910) I. Т, В, 40 Mad, 243, 255, 
(8) (1895) L Т„ В. 20 Bom. 338. 957, F. B, Ы з 
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Court and in the judgment of Abdur Rahim J. in the case of 
Abdul Majeeth v. Krishnamachariar before the Full Bench of 
the Madras High Court. 

It remains only to notice an alternative theory adopted inthe 
баве of Muiiyjan v. Ahmed Ally™ by the Calcutta High Court, 
that creditors’ suits against the heirs in possession should be 
regarded as administration suits binding on all the heirs of a 
deceased Máhomedan. It was considered and rejected by 
Mahmood J., in the case of Jafri Begam v, Amir Muhammad 
Khan, before the Allahabad High'Court but was re-asserted in 
the case of Amir Dulhin v. Batj Nath Singh by a subsequent 
Bench of thé Caleutta High Court. It seems to me, with all 
deference, that mere creditors’ suits would be altogether different 
as pointed out by Mahmood J. They would be solely on behalf of 
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those particular creditors and not on behalf of all creditors as con- ` 


templated by the form of plaint No, 41 in Appendix A, and by 
the form of preliminary decree requiring public notice to allin- 
terested, No. 17 (18) in Appendix D, of Schedule 1, of the Civil 
Procedure Code. Nor would they result if the satisfaction of all 
persons interested and the final distribution of tlie estate as pro- 
vided in the form of final decree No. 18 in Appendix D and in 
Order XX, г. 13 of the 1st Schedule of the Civil Procedure Code. 
It seems to me moreover that there would be no necessity for 
regarding them as апу thing but what théy really would be 
or for adopting the admittedly inexact analogy of administra- 
tion suits; for there would be nothing to prevent their being 
brought, if desired, in the proper form and ample remedy for 
any practical inconvenience has already been provided in 
83. 23 and 69 of the Probate and Administration Act, 188], by the 
Legislature. The defendant 4 ought not, therefore, in my 


opinion, to be permitted to succeed either on this ground. Не’ 


would not be entitled to succeed on the special rule as to 
representation by managers of joint families of Hindus as 
already shown and, as it seams to me, further indicated by the 
remarks of their Lordships in the case of Khiarajmal v. 
Daim® before the Privy Council. Nor ‘would he be entitled, 
was already shown, to appeal to any Similar rule of representa- 


tion under the Mahomedan Law in order to escape the general ' 


ryle there applied (page 812) that the property of parties not 
properly: represented on the record could not validly be sold 
(1) (1882) I. Т.В, 8 Oal 370. (4 (1904) I. L. Е. 32 Cal, 296, 314 ; 


(3) (18959 L L. В, 7 AIL, 829, 845, P.B. . 7 Bom, L. R, 1, 
() (1894) L L R 21 Oal, 311, 817.7 г 
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by the Court. тї ЛУГА by their Lordships of the 
supposed _ powers of de facto. guardians in the most recent 
case of Imambandi v. Mutsaddi €? supports, it seems 
to me, the. view that no such rule of- representation could be 


ВядотвАти pleaded. under Mahomedan Law in aid of an invalid sale by 
BRAGA the Court. This case would appear not yet to have been 
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reported.. It was only decided on the 28th February 1918 by 
the Privy Council. | 

This appeal ought, therefore, in my ‘opinion, to be allowed. 
The cross-objections of respondent 1 ought to be dismissed 
with costs., The appeal of respondent 2 ought to be dismissed 
with costs. Possession by partition of the particular house 
in dispute with mesne profits and costs ought to be allowed 
against respondent 4. . 


Appeal allowed. 
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Before Mr. Justice Shah, 


MAHADEO GOPALBHAT | 
v. 
TRIMBAKBHAT BALAMBHAT. * 


Civil Procedure Oode(Act V of 1908), Sec. 11—Res judionba—Hvecution proceed- 
| ings—F'irst application io exectts the decree barred by time—Second application 
to execute the decree—The second application must be treated on its own nes 
‘No bar of time by res judicata, 


A decree was passed in 1910, ‘An application to execute the decree was 
made in 1914, but it was dismissed as barred by time. A second applica- 
tion to execute the decree was made in 1915 and it was pleaded thatit was 
within time in consequence of certain earlier applications and acknowledg- 
mente ; but the lower Courts held it was barred by time in virtue of the 
'adjudication of the earlier darkhast „Which operated as res judicata, On 
appeal :— 

_ Held, reversing the order, that in the earlier darkhast there was no 
adjudication that the execution of the decree was barred but only that the 
application was not shown to bein time; that to that extent only the 
adjudication was binding on the parties; and that the doctrine of res 
judicata in: execution proceedings could not be carried further во ав to 
' make the adjudication equivalent to an adjudication that the other appli- 
cations and acknowledgments relied upon were not sufficient to save 


. limitation. e 
—————————— Ó A M — 5. 2 г. „ 

:* Becond Appeal No. 502 of 1916, G. М. Pathak, Second Olass Subordi- 
from, the. decision of Е, К. Boyd,, nate Judge ‘at Yeola, in Darkhast 
District Judge of Nasik, in Appeal No. 38 of 1915, 


- No. 297 of 1915, dismissing the (1) (1918) L. Б; 451. A. 78; 


appeal from an order passed by 20 Boni, I; R, ку, ! 


nx l 
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PROCEEDINGS in exocution. 


The decree under execution was one for partition; it was 
passed on the 12th December 1910. 


On the 2nd November 1914, defendant No. 4 applied (appli- ` 


cation No..789 ‘of '1914) to execute the decree; but the 
application was dismissed on the 19th of November 1914 as 
-barred by time.- ,- 

The- present application to execute the decree was made on 
18th-January 1915. It was sought to be brought within time 
on the allegations: (1) that within three years of the decree 
the plaintiff and defendants Nos. 5 and 6 had made applica- 
tions for execution; and (2) that defendants Nos. 1 and 2 had 
acknowledged their- liability under the decree on the 2nd of 
December 1912.: 

The lower Courts held that in view of the order on applica- 
tion No. 789 of 1914, the point of the present application being 
in time’ was ves judicata and dismissed the application.” 

Defendant No. 4 appealed to the High Court. 


К. Н. Kelkar, for the appellant. ° 
No appearance for the respondents. 


Suan J.—This appeal arises out of execution proceedings. 
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A. Q. J. 


1918 
— 


MAHADEO 
t. 
TRIMBAKBHAT 


The decree under execution was .passed on the 12th of: 


December 1910. It was a partition decree in which the 
shares' of the plaintiff and the defendants were determined. 
The defendant No. 4 made an application No. 789 of 1914, 
for ‘execution of the decree, on the 2nd of November 1914, 
That: application was rejected as time-barred. The order 
made thereon was in these terms: “The Darkhast was given 
on the.2nd of November 1914: The decree was passed -on the 
12th: of December 1910. It is therefore not in time under 
Article 182 of the Limitation Act. Тһе applicant Bays that 
it.is in time because the defendant No. 5 had given some 
Darkhasts to execute the decree against some defendants 
within.three years from the date of the decree and this Darkhast 
was: given within three years from those Darkhasts. This 
statement itself is too vague. Hp does not give even the 
tumbers of the Darkhasts or their dates. He produces no 
copies to show them. Mis pleader fails to show that it isin 
time, It is therefore rejected with costs as time-barred.” 
The present application for execution was made on the 18th 
' of January 1915 and he pleaded that it was within time in 
consequénce of certain éarlior d made by other 


К 44 
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А. 0. J. parties and that "M were acknowledgments of the liability 
1918 under the decree by some of the defendants, On this the 
7" following issues were raised by the Court of first instance :— 

МАНАЕ -(1) Does the applicant prove that the Darkhast is in time ‘ав 

Тагызакэнт alleged by him? and (2) Whether in view of the order in 

Shah J. Darkhast No. 789 of 1914, the point of the present application 
— being in time is not res judicata. The learned Second Class 

Subordinate Judge was of opinion that the Darkhast was in 

time but rejected it on the ground that the order in Darkhast 

No. 789 of 1914 operated as ves judicata. The defendant 

No. 4 appealed to the District Court and the learned District 

Judge agreeing with the Subordinate Judge came to the 

conclusion that the order in the said Darkhast operated as 

res judicata and dismissed the appeal summarily without 
. expressing any opinion as to whether, apart from the plea’ of 
res judicata, the application would be-in time.’ 

Defendant No. 4 has preferred this appeal against the deoree 
of the lower appellate Court and has contended that the order 
in the Darkhast of 1914 cannot operate as ves judicata. The 
respondents have not appeared, though they have been served, 
and I have not had the advantage of hearing any argument 
in support.of the view which has found favour with the 

-lower Courts. 

The point.is by no means free from difficulty. It seems to 
me, however, that the true reading of the order made on the 
Darkhast of 1914 involves the result that the question whether 
the present. Darkhast is in time as alleged by the applicant is 
not res judicata. Any order previously made in execution 
proceedings would undoubtedly be binding upon the parties 
in all subsequent proceedings and would .operate as res, 
judicata. The ground upon which such an order is binding 
upon the parties is thus stated in the case of Ram Kirpal 
Shukul v. Mussumat Rup Kuari®: “Tt was ав binding 
between the parties and those claiming under them as an 
interlocutory judgment in a suit is binding upon the parties 
in every proceeding in that suit, or Вв а tinal judgment ina 
suit is binding upon, them, in carrying the judgment. into 
execution. The, binding force of such a judgment depende” 
not upon в. 18, Act X of 1877, but uptn general principles of 
law. If it were, not binding there would be no end to 
litigation." That ів, as I understand the observations, the 
. provisions of s. 11 of the Code do do not i in terms apply to an 

(0 (1883) L. R. 11 L A. 87, T EIE CM 
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order made in execution proceedings but that anything decided А. C. д. 
‘by that order must be treated as binding upon the partiea in 1918. 
the subsequent proceedings. If it was essential for the i 
plaintiff to rely upon the Darkhast of 1914 as being in time . MP ER 
undoubtedly he would be prevented from showing that that ТЕїмвАЕВНАТ 
Darkhast was not barred by limitation as ib was in terms Shah J. 
rejected as time-barred. But the order does not purport to ^ 
decide she question as to whether any other Darkhasts and 
acknowledgments, such as are now relied upon, are sufficient 
to-save the present application. No doubt if the principle of 
explanation IV to в, 11 were applied, it would mean that 
the Court in dismissing the application of 1914 decided that 
the other applications and acknowledgments were not sufficient ^ 
‘to save limitation. The rule of res judicata applicable to 
‘execution proceedings makes all decisions binding upon the ° 
‘parties in subsequent proceedings but it does not necessarily 
involve the result that any point which is not héard and 
decided but which might and ought to have been raised must 
be treated as necessarily decided ав under s. 11 of the Code. No 
doubt the proceedings now relied upon as saving limitation 
might have been made a ground for.saving the application of 
1914.. Butifit is not made a ground and if there is no 
decision on the point, I do not think that the application of 
the doctrine of res judicata to execution proceedings would 
involve the result that it should be taken to have been decided. 
At least, as'I read the decisions bearing on this point, I do not 
' understand the rule to go so far. As it is not essential for 
the purpose of determining whether the present application is 
in time or not for the plaintiff to establish that the application 
of 1914 was in time I do not think that the rejection of that . 
application on the ground that it was not shown to be within 
time can operate as decisive of the question whether the other 
applications and acknowledgments, which are now brought to 
the notice of the Court, are in fact sufficient to save limitation. 

The two-cases which have been relied upon by the Court of 
first instance are іп my opinion distinguishable on their facts, 
' In the case of Bandey Karim v. -Romesh Chunder Bundo- 
*padhya™, the facts show that the execution of the decree was ; 
held to be barred prior tò the application.in which the question 
аа to-res judicata arose and the learned Judges distinctly 
. observed :.'*We do not,,on the present occasion, propose to go 
into this broad; general, and probably difficult question, 


(1) (1882) I. L. В, 9 Cal, 65, 67. 


i 
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А QJ. whether the ЕРА of res judicata as enunciated in в. 18: of 
К 198 the Code of Civil Procedure applies in all its generality to 
bro proceedings after decree, We limit our decision to the exact 
МАН) question which is raised in the present case, and that. is, 
TRIMBAKBHAT whether the Court, having once decided that the execution 
Shah J.: ів barred by limitation, that decision is a bar to further 
TEES execution." 

Similarly, in Masini Badrabhat v. Venkatesh Govind 
Shanbhog™ it appears from the facts of the case stated at 
p.'62 that the previous decision expressly related to the 
application of the 30th ‘of November. 1871 and that it was 
based on the ground that the execution of the decree was barred : 

~ as more than three years had elapsed between the first and.the 
second application—that is, between the applications of April 
* 1868 and November 1871. The very question which was decided 
then was raised by the decree-holder in the subsequent proceed- 
ings and the learned Judges held that the application of the 30th 
of November 1871 which was on а previous occasion held to be 
time-barred could поё де held in subsequent proceedings фо be 
within time or rather that that decision could not be récon- 
sidered and must be accepted as final and binding upóh the 
parties. It does not appear that apart from the application 
of, the 30th of November 1871 in that case the decree- holder 
could have successfully pleaded that his application for éXecu- 
tion then under consideration would be within time. 

I have referred to the decisions in Delhi amd Lohdon 
Bank v. Orchard ® and’ Mungul Pershad Dichit y. @rija’ 
Kant Lahiri Chowdhry (9. In the first of these two 
cases, with reference to the order of the 10th of December 1869 
their Lordships observed as follows :—''It was contended. that 
the rule of res judicata applied, and that the application made 
on the 4th of May, 1871, was barred by the order of the 
Deputy Commissioner of the 10th day of December, 1869, 
from which no appeal was preferred. But their Lordships are of 
‘opinion that the order of the 10th day of December; 1869 
was not an adjudication within the rule of res judicata, 
or within s. 2 of, Act VIII of 1859." The terms’ of 
the order are set forth in the judgment at pages’ 191 
and 132, In Mungul Pershad’s* case the previous ‘order 
then under consideration has bsen referred to at page: 131 
(1) (1881) L L. В, 6 Bom, 54. (3) (1881) І. R. 8 І, A.. 123, 198 


. (2) (187) L. R, 41, A. 197, 181, 13]. 
182, 136, Ы 
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of the report in these terms: “Here an ins for attachment A- С. J 
was made by theSubordinate Judge on the 8th of October, 1874, 1918 
after notice served on the judgment-debtor on the 28rd of Septem- · 
ber, 1874, to shew cause why the decree should not be executed Pi 
against him. The order was made by a Court having com- TEIMPAKAHAT 
potent jurisdiction to try and determine whether the decree Shah J, 
was barred by limitation. No appeal was preferred against it ; a 

it was acted upon, and the property sought to be sold under if 

was attached, and remained under attachment until the 
application for the sale now under consideration was made.” 

That order was held to be binding upon the parties. I do not 

think that either of these decisions conflicts in any way with 

the view which I take of the order on the application of 1914 » 

in the present case. . The distinguishing feature of the present 

case is that it is not essential for the applicant to question the 


MAHADEO 


doy 


adjudication as to the application of 1914 in order to save the 
present application. As I read the order there is no adjudication 
that the execution of the decree was barred but only that the 
particular application was not shown to»be in time. To that 
extent and to that extent only the adjudication is binding 
upon the parties and in my opinion the doctrine of res judicata 
in execution proceedings could not be carried further so as to 
make this adjudication equivalent to an adjudication that the 
other applications and acknowledgments пот. relied upon were 
not sufficient to save limitation. 

On these grounds I am of opinion that the question whether 
the present application is in time is not ves judicata and that 
the question must be determined on its merits. 

I would accordingly allow the appeal, set aside the decree | 
of the lower appellate Court, and remand the appeal for œ 
disposal according to law. 

_ Costa here to be costs in the appeal. 


Appeal allowed. 
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Before, Mr. , Justice, Heaton and ‘Mr, Justice Hayward. 
BHIVA var ОНОКЕКАВ . 


is ` BABU BALSHET BOBHATE.*'  , 


i bie Settlement Act (Вот, Aot I of 1880), Sec. #1—Resording Officer's decision— 


Finality— Mere entry in revenue records is not such decision,” 


tus Beotion' 21 of the Khoti 'Béttlement Act, 1880 makes conclusive certain 


“decisions of thé officer defined as the ‘Recording Officer. ' The mere entry 

' ofthe name of some particular person as occupant is not inóluded- among 
; those decisions, What are contemplated .as conclusive are decisions as to 
‚ the class of tenure and as to the complicated rights’ of the Khots, . 

“Base (plaintiff ) sued to-recover канша һу partition of 
half the share іп certain lands. . : 
. The lands in question belonged originally to two. brothers, 
Mahadu - and Bhika,. who lived as joint "Hindu family, | 
Defendants Nos. 1 to 5 (Bhiva and others) were the sons ‘of 
;Bhiva ; and defendant No. 6 was the widow of Mahadu. |‘! 
Mahadu had during his life-time sold his moiety of- the 
lands ‘to the plaintiff -on the 23rd c£ 1879 and placed the 

latter in possession, pyi 

` The plaintiff's name was also entered in the revenue redorda. 
He retained the possession till April 1999 when ie Was гаров 
` sed. by: defendants Nos. 1: to5. ` и 

The plaintiff filed the present suit on 3rd December 1914 
to recover possession of Mahadu’s share’ in the’ landa.. 
Defendants Nos. 1 to 6 resisted the plaintiffs ‘claim. - Defendant 
"No. 6 was joined as a party to the suit as one of the 
Thikans (S. No. 151, Falni, 3) stood in. her! name in the 
reyenue. records. 

' The. trial Court. daii the plaintift 8 suit, — ав ji 


, Survey No. 151, Falni 8, on the ground that the’ eniry in the 


Botkhat. has become conclusive against him (plaintiff), as it is, 
more than six years from the date of publishing of the Botkhat.'" 
On appeal, the District Judge confirmed the decree so far as it 
ordered partition of lands, but varied it by bringing in for 
partition Survey No. 151, Falni 8, on the ground that “the 
_ entries in the Survey records are not proof of possession af 
the persons in whose names the lands stand adversely to the 
plaintiff. The entries in the Survey records do поё bar the sujt.” 
* Second Appeal No. 82 of 1917, _ decree passed by G. V. Jadhav, 
from the decision of M. B. Tyabji, ' Joinb Subordinate Judge at Rajapur, 


District Judge of Ratnagiri, in in Givil Suit Ng, 947 of 1914," " 
Appeal No. 535 of 1915, varying the ` 
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Defendants Nos: 1 to 6 appealed to the High’ Court. 


P. B. Shingne, for the applicant. — The decree of the lower 
Court is wrong. The appeal should be allowed at any rate to 
the extent of the number excluded from partition by the trial 
Court. The order under the Khoti Settlement Act will be 
binding now and cannot be questioned or impeached because 
itis a final order under the Khoti Settlement Act. The 
revenuo-record made under the Bombay Land Revenue Code, 
till recently, could not be very useful on the point of title. 
But the entries under the Khoti Settlement Act would have 
a different effect and become conclusive on the point of title, 
if not properly corrected or set aside : : вее 88.19 to 21 of the 


‚ Khoti Settlement Act. ` 


‚ that this case has been decided in. 


S. S. Patkar, for the opponent. —Sections 19 $o 21 do not 
apply. The entries under the Khoti Settlement Act are not 
concerned with thé question of title of the occupants or ‘tenants 
inter se. "The object’ and the scope of the inquiry made in 
order to prepare the record as required by the Khoti Settle- 
ment Act would be fully satisfied by recording the position 
of the Khot, of co-shgrers in а khothi and of the occupants or 
tenants in their relation towards the Khot: see Mahomed 
Ibrahim v, Ala Mahomad Ali Pangarkar™. The order passed 
in connection with defendant No. 6. is not properly clear, 
what it was cannot be known on the strength of the record as 
it stands, The entry cannot affect the interest of my: client, 
and no suit was necessary to set it aside. 

(1) Second Appeal No. 850 of 1914, 
decided by Scott C. J. and Bhah J., _ 
on the 18th July 1915. The judg- 
ment runs as follows :— f 

Scorr C. J.—It appears to us 





parties such as is referred to in a. 19, 
and there is no indication that any 
such dispute had arisen, for the 
decision of the Recording Officer. 
We do not think that the mere fact 


of an entry being in favour of Isub 


the lower appellate Courb purely on 
the evidence, and there is no point 
of law whatever under the Khoti 


Settlement Act, The learned plead- · 


er for "the appellant contends that 
there has been a decision of the 
Recording Officer in the Khoti 
records which is binding upon фе 
parties according to the provisiony 
ofa, 21 of Bombay Act I of 1880. 
It seems to us quite clear that the 
word ‘decision’ refers to a deter- 
mination of, a dispute either in he 
presence or"noi in the presence of 


is final and conclusive against the 
other side, for entries are only to 
be conclusive and final evidence 
under в, 20 when they purporb to 
reoord certein faots with regard to 


the jnterest of occupancy tenants or 


with regard to the liability of pri- 


-vileged occupants, We do not think 


that any further and more extended 
meaning of the word ‘entry’ can be 
given to it by reason of its intro- 
duction into the proviso to s, 91. 
We, therefore, affirm the decree and 
dismiss the appeal with costs, С, 
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HavwARD J.—The. plaintiff sued the six defendants for 
partition of his half share in certain lands in his possession on 
the strength of в sale-deed of 1879. The six defendants joined 
in one written statement denying his possession as purchaser. 
The trial Court, however, found the purchase proved and gave, 
a decree for partition with the exception of a plot of land 
entered in the name of defendant No. 6 in the Survey Records. 
The first appellate Court modified the decision by including 
in the partition the plot standing in the name of the sixth 
defendant, In second appeal it has been urged that this plot 
ought to be excluded, on the ground that the entry of the 
name of defendant No. 6 in ilio Survey Records was con-' 
clusive as to her title, under г, 21 of the Khoti Settlement Act. · 

It is unfortunate that we have not in evidence the particular ' 
entry of the sixth defendant's name in the Survey Records, 
All we have is the document, Exh. 26, in which the validity 
of the sale-deed was expressly admitted by defendant No. 6 
before the Survey Settlement Officer. There can, in my 
opinion, be no doubt that on that evidence “the particular plot 
entered. in the name of defendant No. 6 ought not to be 
excluded from the partition; and effect would have to be given 
to that conclusion unless clear legal objection should appear 
under the provisions of s. 21 of the Khoti Settlement Act. 

Now that section makes conclusive certain decisions of ihe 
officer defined. as the Recording Officer. What: those decisions 
are is to be gathered from the preceding sections and a ‘perusal 
of those preceding sections seems to me to make it clear that 
the mere entry of the name of some particular person as 
occupant was not intended to be included among those 
decisions of the’ Recording Officer. What were contemplated 
as conclusive were decisions as to the class of tenure and вв to 
the complicated rights of the Khots ‘The appellants, could : 
not, therefore, in this appeal, have recourse to the provisions 
of s. 21 of the Khoti Settlement Act. 

The appeal ought, therefore, in my opinion, to be dismissed” 
with costs. A similar view was taken by another Bench of 
this Court in the case of Mahomed Ibrahim v. Ali Маћотай 
Alt-Pangarkar®, 


HEATON J.—I &gree, 


Appeal dismissed. 
.. (1), Bee supra pagg 351 (F. x.) 
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Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Shah, 


І GULAM GOOS MIA KHOT 
v. 
SHRIRAM PANDURANG JAIRAMRAO.* 


Limitation Act (IX of 1908), Secs. 7,6, Ari, 144—Disability of single plaintif — 


‘Joint interest of other plainiiffs—Mortgage made by several mortgagors—AU 
morigagors jointly interested—Redemption sui can only be brought але 
making all of them parties, 

In 1895, the plaintiff's father (a Mahomedan) mortgaged his property to 
the father. of defendants Nos. land 2. The mortgagor having died, his 
widow sold the equity of redemption to the mortgagee in 1901 and placed 
him in possession of the property, although she was entitled to only an 
eighth share in it, At that time, one of the mortgagor’s daughters (plaintiff 
No. 8) had already attained majority ; and his son (plaintiff No.1) did 

' soin 1908. The second daughter (plaintiff No. 2) was а minor at the date 
of the suit, The three plaintiffs, who owned the remaining seven shares, 
sued in 1914 to redeem the mortgage. The lower Court held: that tho 
suib was barred as regards plaintiffs Nos, 1 and3 under Article 144 read 
with s. 6 of the Limitation Aot, On appeal :-— 

Held, that, as neither of the plaintiffs who at$ained majority more than 
three years before the date of the institution of the suit was qualified to 
discharge or release the equity of redemption and the right was indivisible, 
the suit having been brought within three years of the date when 
the youngest plaintiff attained majority, was within time, under в, 7 of the 
Indian Limitation Act, 


Surr to redeem а mortgage. 

The mortgage in question was executed by one Mis. Khot 
on 8th March 1895 for Rs. 600, in favour of Jairam (father 
of defendants Nos. 1 and 2) It was without possession. 
Mia Khot died on 30th June 1900, leaving him ‘surviving 
& widow, one son and two daughters. The son Gulam Gous 


(plaintiff No. 1) was born on 24th May 1890. Of the two. 
. daughters, Khurshedbibi (plaintiff No. 3) was born in May 1869; 


and Sugrabibi (plaintiff No. 2) was born on 15th July 1894. 
On the 2nd April 1901, Mia Khot's widow sold the equity 
of redemption to Jairam ; and placed him in possession of the 
property. Jairam sold the property to defendant No, 8 on the 
28th of May 1902. 
- The plaintiffs filed the present suit on the 21st of April 1914 
to redeem the mortgage. ° 


* Second Appeal No. 826 of 1917, varying the decree passed by A, 
from the decision of J, A. Saldanha, Majid, Second Class Subordinate 
Assistant Judge of Thana, in Cfoss Judge at Bhiwandi, in Civil Suit 
Appeals Nos, 309 and 315 of 1915, No, 84 of 1914, 


^ 


R, 45 


o 
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A. C. J. The Court of first instance held that so far as plaintiff No. 1 


1918 was concerned, his claim was barred under Article 144 of the 
ü d . Limitation Act; but as plaintiff No. 2 wasonly twenty years of 
am^ 008 age, her claim was within time under s. 6 of the Limitation Act. 


Surmam Tt further held that the sale of 1901 was not binding on plaintiff 

No. 8. The Court; therefore, passed the usual redemption 
decree in favour of. plaintiffs Nos. 2 and 3, on each of them 
paying Bs. 147-10-6 for her share which was.7/16. 

On appeal, the Assistant Judge confirmed the decree so far as 
plaintiff No. 2 was concerned ; but varied it by holding that 
the claim of both plaintiffs Nos. 1 and 3 was barred under Article 
144 read with s. 6 of the Limitation Act. 

Plaintiffs Nos. 1 and 8 appealed to the High Court. 


W. B. Pradhan, for the appellant.—One Mia Khot was.the 
mortgagor. After his death his widow, who was only one of the 
persons: entitled to succeed, purported to sell the equity of 
redemption to the mortgagee who sold it to defendant No. 3. 
Defendants Nos, 1 and 2 are the sons of Jairam. The widow could 
only transfer her interest. The interests of the plaintiffs, 
son and daughters of the deceased, could not be conveyed , by 
her : see Abdul Majeeth v. Krishnumachariar™, 

No doubt, the mortgage was a-simple mortgage and Jairam 
was placed in possession of the mortgaged property asa result 
of the sale. But as the sale was unauthorised, except as to 
the interest of the widow, Jairam should be held as holding 

* the property as a mortgagee. | 

The lower. Court held the suit, barred as regards the 
plaintiffs Nos. 1 and 3.under Art. 144 of the Indian Limitation 
Act. ..This is wrong. The mortgage was one and indivisible 
and so long as sll the plaintifis.had not reached majority 
no adverse . possession could begin torun. If во, the whole 
claim should have been allowed. , 


P. B. Shingne, for the respondent.—In this case by reason 
of the purchase of the equity of redemption by the mortgages 
the indivisible character ‘of the mortgage was destroyed (s. 60 
of the Transfer of Property Act)  Thereupon'it.was open to 
plaintiff No. 3, who was grown up,to sue and agitate the sale 
point which has been raised in the present suit. That was not 
done. So the present suit is time-barred not only- against 
plaintiff No. 3 but also as against plaintiffs Nos. 1 and 2, because 

*' plaintiff No. 3 could alone have sued, being entitled to an-interest 


(1) (1916) L L, R, 40 Mad, 243, F. в, 
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in thie property ` -tvide в. 91 of the E m of-Property Act) 4 С. J. 
See also Lakshuman Giriraya Naik -v. Madhav Krishna 1918 
Shenvi®. “If so, the whole suit should have been held as | ан Goes 
barred by time. The mother could also give а valid discharge 

‘and this she did. The original mortgage was-a simple ' 
mortgage and ‘by virtue of: the sale to Jairam, he went into 
possession and for more than twelve years the possession: has 
- been with Jairam or his transferee. The case is also governed 
by Art. 184 of the Indian Limitation Act. 


- Pradhan, in reply.—Section 7 of the Indian Limitation Act 
protects the claim, as опе of the persons entitled to the equity 
of redemption could not give a valid discharge. 


Saman 


Scorr C. J.—Mia Khot in 1895 mortgaged the property iu 
suit to Jáiram, the father of the defendants 1 and 2. 12 1901 
‘the mortgagor being dead his widow purported to sell the 
equity of redemption to Jairam. Jairam subsequently sold 
his interest in the property to the defendant 3. 
| The sale by the mortgagor’s widow gould’only transfer her 
1/8th share ‘asa Mahomedan widow to tlie mortgagee: the 
remaining 28/32'in the equity of the redemption belonged to 
the plaintiffs, the son and daughters of the deceased. The 
present suit was filed on the 21st of April 1914 for redemption. 
The defence is that thé suit is as to all the plaintiffs’ interests 
` except ‘that: of plaintiff No. 2 barred by limitation because 
Jairam obtained: possession at the time of the sale, the plaintiff 
No. 3 was à major at that date and the plaintiff No. 1 became 
& major in May 1908 and did'not sue for redemption or pos- 
sésáion within three years. Thelower Court has Held the suit 
‘barred as regards the plaintiffs 1l and 3 under Article 144 read 
with s. 6 of the Limitation Act on the ground that the 
. possession of Jairam became adverse in 1901. | 
This conclusion, however, appears to be inconsistent with 
в. 7 of the Limitation Act, according to which, where: 
out of several persons jointly entitled to sue one is under . 
disability and a discharge cannot be given in respect of the 
cause of action by any other of them, time will not run until 
the disability has ceased. Here the cause of action in the 
plaintiffs is the equity of ‘redemption. The mother has not 
discharged and was-not qualified to discharge it. Mr. Justice 
Chitty in Bolion v. Salmon™, said: “Where a mortgage is 
made by two tenants-in- ;¢ommon, both of them must be parties 


(lL) (890) 1. L В. 15 Bom, 186. (2) [1891]2 Ch. 48, 52. 
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A. О, J. to the action to lobor ‚опе cannot ‘redeem in the absénce of 
1918 the other. Where ро ‘different. estates are mortgaged, the 
sci person entitled to redeem one estate cannot bring an action to 
ошаш Пон redeem without making the person entitled to redeem the 
Barma other estate a party (see Cholmondeley v. Olinton®). For 
Scott О, J, this purpose there is no difference between a mortgage of two 
Ems different estates or two undivided shares of the same estate.” 
For this reason neither of the plaintiffs who attained majority 

more than three years before the date of the institution of this 

suit was qualified to discharge or release the equity of redemp- 

tion.. The right was indivisible and the suit having been 

brought within three years of the date when the youngest 


~ plaintiff attained majority is within time. 


Saan J.—I concur. І desire to add that even treating the 
possession of the mortgagee and his transferee as the possession 
of a purchaser and not that of a mortgagee, I think the result 
would be the same. The plaintiffs as co-sharers would be 
: jointly entitled to sue him in respect of their shares for parti- 

tion,-and none of them would be competent to give a discharge 
in respect of the whole interest not vested in the purchaser. 
Thus under в. 7 of the Limitation Act the right of the ‘three 
plaintiffs to recover possession of 28/32th share in the property 

would be within time, as the claim of one of them, who was 
under а disability, is within time. The purchaser in posses- 
sion would be equitably entitled to have his rights under the 
simple mortgage satisfied before he can be called upon to part 
with his possession. The result is substantially the same 
ав if he were a mortgagee in possession with this difference 
that he may not Бе liable to ‘account as a mortgagee in. 
possession. 


EN 





(1) 418209 J. & WY 134, — . 
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Civil Procedure Code ( Act Y of 1908 h 0. XXI, T 95— Deoreé—Hivectution— 
Delivery of. ‘property in ocoupancy of. judgirent-debior—Attial Bonen a should 

` be given—Symbolical possession is of no avail; SEPT ay 
' — Property which was im the possession ‘ of judgment-debtors : was ere in 
* exeoution of a dedree' against them and a receipt for possession was given 
by thé decree-holdera to the bailiff on 3rd July 1901. On the 8rd July 1913, 
the.deoree-holders. filed . the present suit to recover _ possession of the 

property from the judgment-debtors : — 

Held, that the suit was barred by limitation, aa as the case. fell 
under О. XXI, г. 95, of the Civil Procedure Code of 1908, , and . ће, receipt 


* for possession ‘dated the 8rd July 1901 did not, amoynt i to actual delivery 


` of possession to the decree- ‘holders, . А M EN 


Волт to recover possession of 8. house: 23 
+ The property in dispute Halongo originally io one. Rama 
(father of defendants). 

- In 1890, Vishnu (father of plaintiff, fladhavrao), filed а. snit 
against Rama and obtained a decree.’ - The. house in dispute, 
along with eight more Survey Numbers, was Bold at a Court- 
‘gale-and purchased by Vishnu on the. 5th June 1891. The 
house remained, as it ever, had been, in the possession of .the 
defendants, On the 8rd of July 1901, the plaintiff passed. a 

receipt to the bailiff E. that he was put in posseeron of 


the property. 
On the 3rd of J ay 1918, the plaintif filed the present suit to 
recover possession of the house. , 5 


Both: ‘the lower Courts dismissed the snit on ‘the —" that 
it was barred by limitation, — zo Xe audiens 
The plaintiff appealed to the High Court... 


M. V. Bhat, for the appellants.—The symbolical | possession 
obtained by us ought. to save limitation running against us, 
because symbolical possession has been held to be, sufficient, to 
interrupt adverse possession, when the. person setting. it up is à 


party. to “the execution proceedings in which symbolical ' 


*possession is given : see Radha Krishna, v. Ram Bahadur®, 


UNESCO Cp ee d. M 
* Second Appeal No. 167 of 1916, M. Mehta, Joint Subordinate Judge 

against the decision of К. H. Kirkire, at’ Nasik, in Civil Suit Мо. 237 

First Olass Subordinate Judge, A. P., of 1913. 

at Nasik, in ‘Appeal No, 1 of 1914, (1) (1817) 20' Bom, І, Б. 502, р, с, ` 

confirming the deoree passed by ,D, poe adi 


t+ 


“THE BOMBAY LAW- REPORTER, [ VOL, XXL 


The Full Bench case of the Bombay High Court in Mahadev 
Sakharam v. Janu Namji Hatle® ought'to be held to have 


. been overruled by the Privy Council decision in Radha 


Krishna’s case. In Juggobundhu Mukerjee:v. Ram Ohunder 
Bysack® it was held that symbolical possession availed to 
dispossess the judgment-debtors sufficiently because they were 
parties to the proceedings-in which it was ordered and given: 
This decision is of-long standing and has been followed for 
many years as observed by their Lordships of the, Privy 
Council and has not been dissented from even in. Bombay. It 


"is referred to and followed in Mahadev Sakharam’s case. 


Y. N. Nadkarni, for -the respondents,—Symbolical posses- 


sion is‘not real possession nor is it equivalent to real possession 


. under the Civil Procedure Code except where the Code express- 


ly or by implication provides that it shall have that effect: 
seo Mahadev Sakharam v. Janu Namji Haile. The cases 
thus provided for by -the Code are mentioned in rule 35, 
sub-rule 2; rules 36 and 96 of Order XXI. Those are the 
cases where ‘the property is in the possession of tenants and | 
not of the judgment:debtors. The case of Radha Krishna vi 
Ram Bahadur would apply in those cases where the `рго" 
perty -being in the possession of ‘the tenants delivery of- 
physical possession'would not be possible and the property 
could be delivered only symbolically. Symbolical possession 
in such cases is good possession so as to prevent limitation 
running in favour of the judgment-debtor. 

: The property here was admittedly in the possession of the 
judgmont-debtor. The Code contemplates delivery of physical 
possession:'and not merely symbolical possession. ''What is 
purported to have been given iu this case does поб amount to 
even symbolical possession as both the lower Courts find that 
the bailiff 's receipt.is a bogus one. 


“Scorr C. J.—In this suit, which was filed on the 3rd of July 
1918, the ‘plaintiffs alleged that in execution of a decree in a 
suit of 1890 their father purchased the plaint property at an 


auction ` sale, ‘and a receipt for possession was given by the, 


plaintiffs to the bailiff on the 3rd of July 1901. This suit is 
for possession ; it is filed exactly on the day the twelfth year 
expires. Both Courts have held that the cultivable land and 
(1) (1912) L. L. R. 36 Bom. 373; (3) (1912) L L. В. 36 Bom. 373 


14 Bom. L. R. 115, в, в, e .14 Bom, І, К. 1]6 F. в, «^ 
(2) (1880)L L, В, 6 Cal, 5%. , (4) (1917) 20 Bom, L R, 602, в, o, 
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the-house, .which are the subject.of the suit, ,were,.on the 8rd 
July 1901, and.had.for some-time previously; been, in.the 
possession.of the defendants 1 to 3, and that. the defendants 1. 
to 8 were not disturbed in their. possession.on the -date ofthe. 
receipt, but that statements were made init both „ру the 
plaintiffs and by the . bailiff as to possession having. been given 
to the plaintit’s-which were entirely false. Order ХХІ, rule 95, 
of the Code provides that .“ where the. immoveable property 
sold isin the occupancy of the judgment-debtor -or of some 
person on his behalf...and а certificate, in respect thereof has 
been granted under rule 94, the Court shall, on.the application 
of the purchaser, order delivery to-be made by putting such 
purchaser or any person whom he may appoint to -receive 
delivery on his behalf in possession of the property, and, if 


359. 


A QJ. 
1918. 
-— 


SHRIDHAR, 
t, 
GANPATI 


Scot C. J. 


— 


need be, by removing апу" person .who refuses to vacate the ' 


same.’ 


in Appendix E,.No. 39, and runs.as follows :—'' Whereas...has 
become the certified purchaser of...a$ a sale in. execution of 
decree in. suit No... of 19 ; youre: hereby ordered to:put 
the said;.., elie certified By 88 aforesaid, in possession. 
of. the same.’ 


It.is.clear, therefore, that the provisions of the Civil Proce-. 


dure ‘Code: have not been complied with, , It is, however, 
argued that.there has been what.is called symbolical possession, 
and itis contended:.that the ‘provisions of the Code, as inter- 
preted in Mahadev Sakharam.v. Janu Мат) Haile, may. 
be disregarded in consequence of a decision. in -the- Privy 
Council ‘in Radha Krishna .v. . Ram . Bahadur™, There, 
according to the judgment: of: the Judicial Committee, 
a sale took: place, and ‘the mortgagees were the purchasers. 
They received a sale certificate that they were entitled to all 
the zemindari rights in eight annas puoca of Mouza Nagdah, 
and the land being in occupation of cultivating tenants under 
an apparently bona fide title, they received formal possession 
as usual, after due proclamation by beat of drum in 1898, 
That was, therefore, a case falling* under в. 319 of the Civil 
"Procedure Code of 1882, which provides that “when the 
property sold is in the occupancy of a tenant or other person 
entitled to occupy the same, and a certificate in respect thereof 
has been granted under s. 316, the Court shall order delivery 


(1) (19121. L. В, 36 Bom, 373% (2) (1917) 20 Bom, Тл В, 602, P. о, 
14 Bom, L, R, 116, F. B.. е. кае g 
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thereof to: be made by affixing а copy of the certificate of sale 
in some conspicuous place on the property, and proclaiming to 


‚ the occupant by beat of drum or in such other mode as may 


be customary, at some convenient place, that the interest of 
thé judgment-debtor has been transferred to the purchaser.” 

' The difficulty supposed to be created by the Privy Counail 
judgment is due to a reference in the concluding paragraph to 
&.Full Bench decision of the Calcutta High Court in Juggo- 
bundhu Mukerjee v. Ram Chunder Bysack™ jin which it was said 
that symbolical possession availed to dispossess the defendants 
sufficiently, because they were parties to the proceedings in 
which it was ordered and given, and their Lordships observed 
that there was no reason to question it or to hold that . the 
rule of procedure should be altered. 

In the Calcutta ‘баве it was said that where land was in the 
occupation of the defendants delivery must be by placing the 
plaintiff in direct possession under s, 223 of the Code of 1859, 
but where it was in the occupation of ryots the decree awarding 
possession to the plaintiff as against the defendant (not in 
actual occupation) could only be enforced by proclamation 
and as in contemplation of law both parties must be considered 
as being present at the time when the delivery is made. The 
delivery: thus given by proclamation must be deemed’ equi- 
valent to actual possession. This. would be so only: under 
в: 224 ofthe Code of 1859 corresponding with s. 264 of the 
Code of 1882 and Order XXI, rule 36, of the present Code ог 
s. 919 and Order XXI, rule 96, dealing with the case of delivery 
to a purchaser at a Court-sale of land in occupation of tenants. 

The present case, however, falls under s. 318 of the Code of 
1882 which is re-enacted in Order XXI, rule 95. 

We affirm the decree and dismiss the appeal with. costs. | 


Appeal dismissed, 


E e S 
Ааа 
(1) (1880) LL. R. 5 Cal, 584, F. в, 
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i Ba fore. Sir Basi Scott, Kt, OMef Justice, and Mv, Justice Shah, 
‘ Ad > 5 3 boa : ics gi 
-CHINTO MAHADEO"KHANDEEAR ae cos ee 


MADHAV RAMCHANDRA PATKAR® 


Khots Settlement Act (Bom. Act I of 1880, Бес, 20— Eniry in Settlement register— 


Conclusive evidence, 
The rule of evidence laid down in s. 20 of the Khoti Settlement Act, 1880, 
. thab the entry i in the settlement register purporting to record the fact thab 


the interest of any occupancy tenant is not transferable shall be conclumve | 


evidence, cannot apply ‘where according. ію a judgment inier parles tLe 


: person relying:on the seotion is поб am occupancy tenant, for'the' fact of 


the tenancy of the individual is not conclusively settled by the io 
Тнк facts appear stated in the judgment. ` 


Н. 6. Coyajee, with В. G. Kher, for the appellants. " 
K. N. . Koyajee, for respondent No..1: "E 


Бвотт C. J. —Thirty thokans of Khoti land in the juriadiction j 
of the Rajapur Court were held prior to 1883 by the Khande- | 


kar family as occupancy tenants. Seven of these thikans wero 


attached and sold by Vithal Haldavnekar as “mortgageo. of the 


Khoti ‘interest under a decree for - -payment ' of. the Khot's 
dues which had been obtained against Yessaji ‘Khandekar, 
Vithal purchased the attached interosts by a Benami sale and 


having ‘taken a transfer obtained possession from the Khan- 
dekars. This led to litigation in which Yessaji's brothers |. 
claimed that “the sale, did not affect 5/6ths of the occupancy 


rights in these thikens. 

At that’, time ‘the Khoti Act (s. 9) provided that oscupancy 
rights should be heritable but not othorwise transferable ‘unless 
in any case the ténant proves that such right, of transfer has, 


. been ‘exercised in respect ` of the land in his occupancy . 


independently of the consent of the Khot at some : time within 
thirty years next previous to the coinmencement of the revenue 
year 1865-66. + -The question of, transferability was not 
discussed’ in" the first Court which decided adversely to the 
contention of Yessaji' 8 brothers but it was apparently consi- 
dered in thé first appellate Court where it, -was stated by. the 
Judge that as a matter of eustom it must be held that _ this 


eee ee eee 
* Second Appeal No. 838 of 1916, -ing the decree passed by 8. A, Naik, 


from the ‘decision of T. R. Kotwal, Bubordinate Judge at Rajapur, in 


Assistant. Judge of Ratnagiri, in Civil Buit No; $3 of 1912, 
Appeal -No, 254 of 1914, confirm А 


R, 46 
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(occupancy) right was transferable.as it had been actually sold ' 


through the Court at the instance of the Khot. -., E 
The learned Judge held however that the decree and sale of 


- Yessaji's interest would not affeot the interests of. his brother. 


On second appeal in the High Court it was assumed that the 


„ property could be sold under a decree for the Khot's dues and 


it was held that in fact the interest of all the parties had 
been sold, | : 

The result was that Vithal as purchaser acquired the. whole 
of the intérest of the occupancy tenants in these thikans. The 
Khandekars therefore . could, not as against Vithal and his 
assigns asserta title as occupancy tenants.. ` 

By various mesne assignments Patkar defendant 1 in the 
first suit (who is plaintiff in the second suit) has become the 
‘owner of the interests acquired by Vithal‘in 1888. ` The 
defendant 1. in Suit 53 of 1912 is sued by one of the Khande- 
kars in respect of four of the seven thikans now in his-possession 
while in Suit 290 of .1913 he sues the Khandekars for the 
possession of the other three thikans. 

Both suits are occasioned by Mamlatdar’s decrees for pos- 


` session against the respective plaintiffs, 


` Both suits have been decided in the lower Courts against 
the Khandekars. In these appeals it is contended that 
whether or not the decision in the suit of 1885 against Vithal 
decided that the Khandekars’ interests were validly transferred 


to him the subsequent assignments under which their opponent . 


Patkar olaims title are. invalid under the Khoti Act, s.-9. 

This, however, would not profit the plaintiff Khandekar in 
Suit 58 of 1912 (who suing in ejectment must prove his title) 
unless he can show that he is an ocaupancy tenant. | 


He is; however, precluded from agitating a claim as occupanóy | 


tenant in‘a Court of law against Hari or his assigns by the 
decision that the occupancy rights of the Khandekars had been 
sold to Hari—s. 40 of the Evidence Act and в, 11 of the Civil 
Procedure Code. The rule of evidence laid down in s, 20 of the 


Khoti Settlement Act that thé entry in the settlement register. 


purporting to record the faot that the interest of any occupancy 


tenant is not transferable shall be conclusive evidence, cannot . 
apply where according to а judgment inter-partes the person. 
relying on the section is not an occupancy tenant; for the fact 


of the ‘tenancy оѓ the individual is not conclusively settled by 
* the entry, • Е 
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-In- the: Suit 990: of 1913 where Patkar is the plaintiff and 4-0. J. 
the Khandekars are tenants—the same estoppel by^judgment  : 1818 
' prevents the latter from asserting an occupancy tenure and 
it is held as a fact that the Khandekars were in possession for у, 
many years since 1890 as ordinary and not occupancy tenants. 
.They, cannot, therefore resist the claim of the plaintiff who has Scot O, J, 





acquired the title of those to whom the Khandakars attorned "7 
as tenants, | 
. The, result is that the decree of the lower appellate Court 
is affirmed and the appeal dismissed with costs in both cases. 
Decree affirmed, 
d 
` Before Mr, Justice Heaton and Мт. Justice Pratt. 
DAUDBHAI ÁLLIBHAI i Ipi 
' D 4 Us * 
000. + ТРАТА RAMA? дад 


* Оой Procedure Code (Act V of 1908), Sec. 11—Res jadicata—Finding recorded 
‚ in'the first вий only collateral to the decree—Finding though recorded does nct 

‚ become res judicata—‘Finally decided’, interpretation of. 

The plaintiff, an Inamdar, first sued the defendant to recover - possession 

of land and also arrears of assessment at the enhanced rate, alleging that 
ithe‘, defendant was a tenant аб will and not a permanent tenant,' The 
Court decided that the defendant was a tenant from year to year and not 
a permanent tenant ; that the plaintiff was not entitled to recover posses 
sion as he had not given a legal notice to quit; and that he was entitled to 
recover arrears of assessment ‘at the enhanced rate, The plaintiff filed 

' another suit to recover possession of the land after giving the defendant 
& proper notice to quit and claimed that the nature of the defendant's 
tenure was res judicata in virtue of an express finding in the firsb suit: — 

Held, by Heaton J;, that though the issue as to the nature of the tenancy 
was.directly and substantially in issue it was not finally decided. in the 
earlier case, ; . : 

. | Held, by Pratt J, that the dismissal of the claim for possession prevent. 
ed the finding that the defendant was not a permanent tenant from 
operating as res judicata ; and that the issue as to the character of ‘the 
tenure was a matter collateral to the liability to pay enhanced assessment. 

Ber Heaton J.,—*'I cannot think that the legislature intended the words 
| ‘finally decided’ to apply to a finding not followed by anything peculiarly 

‘appropriate to itself. Where a finding is followed:by a result which would 
"equdlly follow from something essentially different, then I think it cannot 








* Second Appeal No. 659 of 1917, 1914, confirming the decrece passed 
from the decision of ©. R. Datar, by К. K. Sunawala, Second Class 
Joint Firgt Olass Subordinate Jadge, Subordinate Judge at Surat, in Civil 


А. P., at Surat, in Appeal No 49 of Suit No, 186 of 1918. 
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- . be -supposed that that finding is а final decision, Ib seems to me to be 
, merely an expression of opinion and nothing more." 

. + Per, Pratt J.—'"The question whether on issue was substantially raised 
, Ый decided is a matter of fact to be decided upon the circumstances of 

each partioular oase, And although no rule of general application can be 

ша down, this proposition is well- established that when'a' decree of the 

Court i is nob based upon а finding h But was made in a, of it, Ton азе 

cannot be res judicata,” x 


ae 


Soir to recover possession of property. 
The property i in dispute belonged to Daudbhai (plaintiff) as 


Inamdar, It was let by him to defendant No. 1, Daya Rama. 


‘In 1908, the plaintiff instituted & Suit No. 429 of 1908 | 
against the defendant to recover possession of the land and 
also arrears of assessment at the enhanced rate. The Court 
there held (1) that the defendant was not a permanent tenant nor 
was hea tenant at will but he wasa tenant from year to year; (2) 
that the plaintiff had a right to recover possession, but he could 
not do so for want of a proper or legal notice to quit; and (8), 


. that the assessment was enhanced .in the survey settlement, 


which enhanced assessment the defendant was bound to pay 
Accordingly, the Court decreed the suit so far as the recovery 
of enhanced; assessment was concerned, but Genie it ‚80 


: far ав regards the recovery of possession of the land. 


The plaintiff gave a legal notice to quit to the ЗА ЕЯ 
and brought the present suit on the 1st July 1918 to recover 
possession of the land. The defendant contended inter alia 


| that hè was а permanent tenant, The plaintiff averred that 


the question of the nature of the tenancy was once adjudicated 
in the suit of 1908, and was barred as res judicata in the 
later suit. 

The lower Courta held that the: finding on the question ‘of 
the nature of the defendant's tenancy was nob barred: as rea 
judicata. They, therefore, held that the defendant- was. not 
estopped from contending that he was'a Khatedar or a` regis- 
tered occupant only. ~The relationship of landlord and tenant 
was held not to exist between the. parties; and the plaintiff 


‚жаз found to be an alienee of the royal share of revenue and 


not of the soil. The defendant had never denied the, plaintiff'a 
right to recover assessment of the land which was the only 
right which the plaintiff ever possessed. The а suit 


; for possession was therefore dismissed. . 


The plaintiff appealed to tho High Court, 
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Ооуајве; with, B. G., Rao, forthe appelfant.—I submit that 
„the finding in the former suit that the respondent was an 
. annual tenant operates as res ' judicata in the present suit, 

though the former.suit,was dismissed on the, ground of want 
of notice, the question of.notice. arose after the respondent 
‘was determined.to be an annual: tenant and, therefore, that 
question was not, merely a preliminary point on which, the 
suit was decided.. The respondent could have appealed against 
.. that finding against him. See Krishna Behari Roy v. Brojes- 
wari Chowdranse®™; Peary. Mohun Mukerjee v. Ambica 
Churn Bandopadhya ®;, Mota Holiappa v. Vithal Gopal ; 
and Rajah Run Bahadoor Singh.v. Mussumut Lachoo Koer X 
_ [Prat J. referred to Nundo.Lall Bhutiachurjee v. Bidhoo 
Mookhy Debee and Shib Charan Lal v. Raghu Nath®.) 


H. V. Divatia, for the respondent, was not called upon. 


. Рвллт J.— This appeal raises a point of ves judicata: `, 

The. plaintiff sued in 1903 alleging that the defendant was 

.liable to.pay assessment’as enhanced by the Survey Settle- 
ment, but. had failed to.do во; that he was a tenant at will 
and not a .permanent tenant; that plaintiff had given him 

. noticeto quit and that he had not given up possession, Plaintiff, 
therefore, prayed for two reliefs:(1) to recover possession of 
the land, and (2) to recover arrears of assessment at the 
enhanced rate, . 

Defendant in his written statement replied that he was not 
liable to pay enhanced assessment; that he was a permanent 
tenant; and that plaintiff was not entitled to recover possession. 

The following issues were raised :— | 

(1) Whether it is proved that the defendant is a permanent tenant of the 

land in dispute or he is a tenant thereof at the pleasure of the plaintiff (i, e. as 
long as the plaintiff chooses to keep him as such) ? : 
(2) .Has the plaintiff a right to take the land in dispute from the defendant 
(possession of the land in dispute)?  . i 

(8) Is the assessment of the land in dispute enhanced on а resurvey 
thereof? and should the defendant be given a notice thereof under the Land 
Revenue Code? and has such a notice been given to the defendant? If not, 
ів not the defendant bound to pay the enhanoed «assessment ‘under the Land 
Revenue Code fand " i 

(5) Has the plaintiff given to the defendunt a notice requiring him to deliver 
up possession of the land in dispfte and intimating to him that he is no longer 
willing to retain him аз his tenant ? ‘ 








(1) (1875) L. R. 2 L A. 983, ' (4) (1884) L. R. 12L A. 23, - 
(2) (1897) L 1. Е. 24 Cal. 900. (5) (1886) I. L. R. 18 Cal. 17. 
(8) (1916) 1. L. В. 40 Bom. 662, • (8) (1895) I. Le R. 17 АЦ. 174, 


18 Bom, I, R. 712, 
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Arao o> The Court: decided on the first izsuè thatthe defendant was 
1918 "а tenant’ from year to year, and not a permanent: tenant ;-on' 
ri: the fifth issue that a legal notice to quit-h&d not-been given; 
* and therefore on the second issue plaintiff was not entitled- to 
E Daya В. ‘RAMA’ recover: possession ; and' on the-third issue ће plaintiff. was 
Pratt J, entitled to recover arrears of assessment atthe- enhanced rate. 
777 The suit/fór possession: was therefore: dismissed “and à decree 
' -was made for. arreara of assessment at the enhanced rate. 
Plaintiff has now'given:notice to quit and files this suit for 
: possession, ` He claims ‘that: ‘the. nature. of defendant’s tenure 
ne res judicata. 
' The question for decision is histo the defend is hoon 
> ie the finding in: the firat- suit. that he isnot the: permanent 
tenant. · The solution of that.question depends -upon whether 
that.issue. was substantially in issue in the, former suit and 
whether it was heard and finally decided. 
. The question whether an issue was: gubstantially-raised'and 
Я “decided is'a matter ої fact to be decided upon -the ciréum- 
stances of each particular case: Girdhar Manordas v. Daya- 
: bhat-Kalabhai™, ' And although no rule of general application 
‘ean he laid down, this propósition.is well-established ‘that 
when в decree of the’ Court is поб based’ upon а finding but 
was made in spite of it, that finding cannot be res judicata: 
` Rajah Rum Bahadoor Singh v. Mussumut Lachoo Koer®: 
Nundo Lall Bhuttacharjee v. Bidhoo Mookhy Debee™; Thakur 
' Mugwideo v." Thakur Mahadéo Singh 9; Ghela Ichharam v. 
‘Sankalchand Jetha®; and Parbati Debi v. Mathura Nath 
Banerjes, The dismissal of the claim for possession, therefore, 
prevents the finding that defendant was not a per manent tenant 
from operating as fes judicata. 
‘But it is claimed that the decree for enhanced . assessment 
лів based on this-finding and gives it the effect of res judicata. 
I think it clear, however, that the issue as to the character of 
the tenure ‘was в matter collateral’ to the liability’ to pay 
enhanced, assessment, |The frame of issue No. 3 shows that 
г the liability: was attributed not to the-tenure, but to the fact 
of the Survey Settlement. The finding is indeed consistent 
with the ‘defendant: being a permanent tenant, and, therefore, 
the decree for enhanced assessment was in no. sense based 





(1) (1889) I. L. В. 8 Bom. 174, (4) (1891) I. L R. 18 Cal 647.| . . 
* :180, Y. в. (8) (1893) I. L. R. 18.Bom. 597. . 
* (9) (1884) L. R. 19 L А. 93. . (8) (1912) L In Ry 40 Оа, 29, 


(3) (1886) I. L, R 12 Cal. 17, 
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upon the finding that defendant was ao. the кы 


tenant, , 

Mr. (valen. relied upon the oe cases, Ср Min 
Mukerjee v. Ambica Churn Bandopadhya9 and Krishna . 
Behari Roy у. Brojeswart Chowdranee™, In the -first case 
the former suit was dismissed on the grounds of want of 


notice and of non-liability of defendants.-- In the second suit : 


filed after notice the question of liability was held to be res 
judicata against the plaintiff. Here after the decision: of ‘the 
first issue, the second issue was not necessary for the disposal 
of the guit, But as both had been heard and detérmined 
against the plaintiff, he was held to be bound by both. The 


decision is in conflict with certain observations i in the case of. | 


Shib Charan Lal v. Raghu Nath®, But however that 1 may 
be, it has no bearing on the present case. For the decree was 


8675 


А. 0. д. 


1918 
—— 


Бийн 
“Daya, ya Rama : 
Рта J. 


based on both findings, whilst here itis made in spite of onè ` 


finding and the other’ finding on which it is based was a. 


collateral опе. In Krishna Behari Roy v. Brojeswart 
Chowdranee™ an adopted воп sued a Putneedar for a decla- 


ration that the lease granted to hini by his adoptive mother ' 


was in excess of her authority. Tle'reversioner intervened 
disputing the validity of the adoption and the right of the 
plaintiff to sue, The first Court found that the adoption was 
valid but dismissed the suit ав the Putnee lease could not be 
set aside, ` The reversioner appealed, and the Court of appeal 
affirméd ithe decision of the lower Court. The validity of the 


adoption was held by ‘the Privy Council to.be тев judicata іп . 


a subsequent suit by the reversioner to set aside the adoption, - 


Mr. Coyajee contends that the finding of the ‘adoption Was as 


much involved in the main purpose of the suit the setting aside, 


of the Putnee ‘lease as here the finding as to the nature of the 

'tenariey is to the claim for enhanced assessment. Tho ‘ answer, 
I think, is;that the reversioner ‘intervened, not to support the 
suit to set aside the Putnee lease, but to dispute the title of the 
adopted son. In his appeal he raised the issue of the adoption 
which was decided against him. As regards the Tevérsioner 
the. validity of the adoption was the substantial issue. 

"The two cases quoted by Mr. Coysjee do not, therefore, 
affect the conclusion I havé-come to on the authority of 
Rajah Run Bahadoor Singh v. Musswmut Lachoo Koer® 
(1) 51897) T. L.'R.-24-Cal. 900. . (4) (1875) L. В, 3 T. A, 983, 


(2) (1876) L'R. 2 I. A, 283. • (5) (1884) L, Б, 12 L A, 28, 
(3) (1805) IL, By 1T All; 174, 
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4.0.0. and the Indian cases that follow. it in regard to the first issue: 
1918.' and in regard to the third issue that the finding ав -to- the- 
—7' nature of the. tenancy was only collateral to the ы for 
PEOR enhanced ‘assessment. 
Diva R Raaia The-case of Nundo Lall де v. Bidhoo Mookhy 
Pratt. UR Debee™ is а саве on facts which are almost idehtical and the - 
——  - іввпе was there held not to beres judicata. 
I would, therefore, confirm the decree of the: lower Court and 
dismiss this appeal with costs. І 


HzATON J. —I agree in the order proposed. 1 need, not 
re- -state the facts of the case. Thelaw as to ras judicata ig 
Š contained ina 11 of the Civil Procedure Code, I always find 
- myself i in troubled waters when I am asked “to deal with 
. decided cases on this point which do not proceed. on the precise 
words of the section, To my understanding the section itself 
gives us a solution in this particular case. ‘The issue ав to 
the nature of the tenanoy Was, I think, undoubtedly directly 
and substantially ` in issue in the earlior case. For it was as . 
to the nature of the tenancy that the parties were disputing 
. and it was to get ‘that dispute settled that they went to Court, 
though they also went about the amount of rent or assessment. 
But I do not think that it can be said that the issue as to. 
tenancy was finally decided in the earlier suit. It is perfeotly 
true it was decided, that is to say, the. Court expressed a 
perfectly definite opinion about it. . But the operative part of 
the decree was that the tenant should not be ejected though 
he had to pay a certain amount of rent. That is precisely the 
decreó which would follow if the Court had held that the 
tenant was a permanent tenant and nota yearly tenant, 
though in fact it held that he was а yearly tenant. I cannot А 
think that the Legislature intended the words ‘finally decided’ 
to apply to a finding not followed by anything peculiarly 
appropriate to itself. Wherea finding i is, followed, as in that 
саве, by a result which would equally follow from something 
essentially different, thon I think it cannot be supposed, that 
` that finding. is а final decision. It seems to me to be merely А 


an expression of opinion and nothing more, . 
Therefore I think that this зне be dismissed with 

costs, ^ — Р 
Appeal dismissed. 





(1) (1880) L L, R, 18 Oal, 17; 
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Before Mr. Justice Heaton and Mr. Justice Prak. * 


SHAHASAHEB SABDURALLI 
Е v. 
SADASHIV SUPDE* 


бий Procedure Code (Act V of 1908), О. XXXIV, +. I---Indian Limitation Act 


. (ІХ of 1908), Sec. $$—8uit on mortgage—Some of the heirs af deceased morit- 
дадо" joined as defendants—Sutt not bad for non-joinder of parties, 
'" In a suit to recover a mortgage debt by sale of the mortgaged properties, 
.only the widow and the daughters of the mortgagor, who was a Mahomedan, 
were made parties, and not his brother and sister’s children. An objection 
having been raised that the suit was bad for non-joindor of parties :— 
` Held, overruling the objection, that the suit was not had for non-joinder 
of parties as it was properly constituted when the plaint was filed for the 
Court could award relief against the interest of the party-defendants, 


Per Pratt J.— “The test both under О. XXXIV, rule] and в, 22.0f the 
Indian Limitation Act is the same—was the suit properly constituted at the 
date of the plaint so as to enable the Court to adjudicate as bepween the 
parties impleaded ?” М 

SUIT to recover money due on a mortgage. 
‘The mortgages in question were executed on the 5th of 


February 1896 and 10th June 1896 by Sabdaralli, a Mahomed- - 


an. He died leaving him surviving his widow Shahasaheb 
(defendant No. 1), two daughters (defendants Nos, 2 and 3), a 
brother, and sister’s children. 

The suit was filed on the 11th of January 1911 only against 
defendants ‘Nos. 1 to 3. Defendant No. 1, in her written 
statement, contended that the suit was bad for non-joinder 
. of parties. 

‚ The trial Court held that the objection was not enough to 
invalidate the whole suit; and went into the merits of the 
саве and passed a decree against. defendants Nos. 1 to 3. 
. On appeal, this decree was confirmed by the Assistant 

Judge, who, relying.on Virchand Vajikaranshet у. Kondu™, 
held that it was clear that а mortgagee could file a suit to 
recover the amount of the mortgage against | some only of 
the heirs of the mortgagor, 

Defendants Nos. 1 to 8 appealed to the High Court. 


* S. M. Kaákini, for the appellant.—We contend that the suit 
ig defective for want of parties and во it should be dismissed. 








*Becond Appeal No. 654 of 1916, Subordinate Judge at Erandol, in 
from the, decision of .O, С. Dutt, Civil Suit No, 16 of 1911. 
Assistant Judge of Khandesh, in (1) (1915) L L. R. 39 Bom. 729; 
Appeal No271 of 1914, confirmifig 17 Bom, L, R, 686. 


the deoree passed by M, M, Bhat, 
R, 4] 
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The original mortgagor was Sabdar Ali and the deeds passed 
by him were attested by his brother. This brother is Exh. 42 
and has been examined in this case. This shows that plaintiff 
was aware of his existence and still he was not made a party. 
The defendant has brought/on record the mortgagor’s widow, 
his two daughters, uncle and two cousins but has purposely 
omitted the brother, Exh. 42. 

We rely upon Order XXXIV, rule 1, of the Civil Procedure 
Code and Ghulam Kadir Khan v. Mustakim, Khan, 

The object of- the legislature is to protect against multiplicity 
of suits. If the brother‘had been joined the burden of paying 
off the money could have been distributed. Now, when the 
widow béars all the expenses of the litigation and pays off the 
mortgage, the brother can come and ask for his share of the 
property without himself undergoing any trouble. Or he 
may collude with the mortgagee, and if the widow is too poor 
to pay ‘off the mortgage single-handed, deprive hor of her 
share in her husband’s property by the sale of it through ` 
Court. 

The suit was filed on idi last di» on which it could have 
been filed. So even if the brother were added subsequently 
or if he is added now still the suit would be beyond time 
under s. 22 of the Indian’ Limitation Act. 

The lower Court has relied upon Virchand Vajikaranshet 
v. Kondwu™ against us on both thèse points, We submit that 
that ruling’ is wrong. In the first place it is based on the 
principle of ‘representation. But this principle does not 
apply to Mahomedans. Whatever doubt there was about this, 
it has now been settled by Mirkha Imamkha v. Bhagirathi® 
that that principle does not apply to Mahomedans. 

As regards в, 22 of the Indian Limitation Act we submit 
that if it is once held that the omitted persons were necessary 
parties then limitation would apply to them. And as equity 
of redemption ‘cannot be split up the whole suit would be 
barred, if it is held that it is ‘barred жаш some of the 
parties only. 

The case of Guruvayya v. Dattatrayat® i is not against цв, 
There the freshly added parties were not necessary parties 
in the sense in. which, they are ina mortgage suit.like the 
present... The suit there, could have been decided without 


' (1) (1895) L L. Ri 18 АП, 109, (3) (1918) 21 Bom, L. R. 329. 


(2) (1915) LL. R. 30 Bom. 720; > (4. (1908) T L, E. 28 Bom. 11; 
‚ 17 Bom. L. В, 685, i 5 Bom, І, R. res. ` 
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them. But here it cannot be done like that. Order XXXIV, A 0. J. 
rule 1, is imperative. If, however, it is held that Guruvayya’s 1918 
case is against us we would rely проп Mathewson v. Ram ae 
Kanai Singh Deb® where itis dissented from. · 
As regards в, 99 of the Civil Procedure Code our зонала Ва Bapssmy 
is that this point of non-joinder is ‘not taken by us for the . ШЕ 
first time in appeal. We have been asking the suit to be 
dismissed , from' the very beginning in the trial Court, 
Moreover, the appellate Court ‘under s. 107, Civil Procedure 
Code; possesses all the powers that. the Court of original 
jurisdiction has. So the High Court can dismiss the suit now 
for non-joinder of parties. Again, if this course does not seem 
proper then the Court can order the brother to be’ brought on 2 
record and then dismiss the suit as beyond time. ` 


ВнАнАзАнЕн 


“Р. В, Shingne, for the respondent.—I rely on Virchand 
Vajikaranshet v. Kondu® which is оп all fours with the 
present case. The suit-as instituted was properly instituted. 
Order XXXIV, rule 1, enacts only a rule of procedure and any ° 
objection as to non-joinder of parties Will only be а technical 
objection which should not be allowed to prevail (vide s. 99 of 
the Civil Procedure кш: It is really the mortgaged estate 
that is liable. 

Moreover the persons a impleaded were not necessary 
parties. By s. 91, Transfer of Property, Act, any one of, the 
persons interested in the equity of redemption can redeem the 
debt. If so, he alone can be sued and compelled to redeem, 

Hence, the non-joining (in the suit) of the appellants will not 
invite the application of в. 22 of the Indian Limitation Act: 

see Guruvayya v. Datiatraya® and Virchand Vajikaranshet 

v. Kondw. The case of Mirkha Imamkha v. Bhagiraihh® ° 
related to a claim on a bond. 


. Pratt J.—In this suit the mortgagee, who is respondent 
in this appeal, sued to recover the mortgage debt by sale of 
properties mortgaged in 1896 by the deceased Sabdaralli. The 
suit was brought ‘within the extended period of limitation 
allowed by s. 36 of the Indian imitation Aot, 1908, and 
‘the original mortgagor having died before the suit his wife and 
daughters—the appellants —woere made defendants. 

(1) (1909) СІ, R. 38 Oal. 675. —— (3) (1903) I. L. В. 28 Bom. 11; 


(2). (1916) L-L, В. 39 Bom, 729 i 2 5-Bom. L. R 618. 
17 Bom, L. В. 685." uf 70 (4) (1918).91 Bom, L:-R 329, . 
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Objection was феі еп in the first. Court that the suit was bad 
for non-joinder.of other heirs.of Sabdaralli—his -brother and 
sister’s children. But the mortgagee did not join them. in 
spite of the objection as the period of limitation as against 
them had expired. ~ . : А 

The Subordinate Judge held that the non-joinder of these 
heirs was not fatal to the suit and decreed the suit as against 
the interest of the wife and daughters. The lower appellate 
Court confirmed this decree and the wife. and daughters in 
this appeal contend that the provisions of Order XXXIV, rule-1, 
are imperative and that.the non-joinder of the heirs admitted- 
ly interested in the equity of redemption necessitated the дів: 
missal of the suit. 

This is the only point raised in the appeal. : 

Now the mortgage security is of course indivisible and the 
mortgagee must sue to realize the whole of his debt out of the 
property mortgaged. This is the substantive law enacted in s. 67 
of the Transfer of Property Act. Then Order XXXIV rule 1, is 
a rule of procedure thgt'all persons interested in the mortgage 
security or the right of redemption shall be made parties to 
the suit. The object of this rule is clearly to avoid multiplica- 
tion’ of suits, but does a breach of this rule involve the con- 
sequence that the suit should be dismissed? The answer to 
this question is, I think, supplied by s. 99 of the Code. That 
section refers to cases of mis-joinder of parties but mis-joinder 
includes non-joinder: Yakkanath Eacharaunni Valia Кайта 
у.. Manakkat Vasunni Elaya Kaimal ©. According . 
to that section non-joinder of parties, though в breach of the 
procedure enjoined by.the Code, is not a fatal defect unless 
it'affects the merits of the case or the jurisdiction of the Court 
Neither of these conditions is fulfilled in the present case. 
The right to enforce the mortgage charge against the part of the 
security represented by the shares of the excluded heirs is lost. 
The joinder of these heirs will not affect the merits of the case 
for it is only the right, title and interest of the defendants 
that can be sold. The mortgagee, though he has lost part of,the 
security, is entitled to enforce his charge against the rest and 
there is no bar on the jurisdiction of the Court to entertairf 
such a suit. ы i i 

-The terms ofs. 85 of the Transfer of Property Act (IV of 1882), 
which corresponded to Order XXXIV, rule 1, were held by the 
Allahabad High Courtin MataDin Kasodhanv.Kazim Husain® 


(1) (1829) L L. К, 33 Mad. 426, (2) (1891) I, L К. 18 All, 429, 
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and Ghulam-Kadir Khan v. Mustakim Khan? to be imperative 
so that failure to join the parties indicated involved.dismissal 


878 


А, О. J. 
1918 


of the suit. ‘These cases proceeded on what was supposed: tó g.,nscanen 


be the imperative character of the word "must" ins. 85. But 
this word is now dropped out and. the section is incorporated in 
the Code of Civil Procedure showing that the matter is one of 
procedure and regulated by s. 99. The judgment in Matadin’s 
case said that the imperative construction was necessary -in 
order that “litigants should be made to know and feel the 
Statute Law.” This can hardly be admitted as a valid- argu- 
ment and justifies the criticism of Mr. Ghose in his work on 
the Law of Mortgages in India that Courts exist not for the 
sake of discipline but for determining matters in controversy 
between the parties. I think the correct construction was 
that put upon the section in the dissentient judgment of 
Mahmood J. in Matadin’s case. In the absence of words of 
prohibition the section is not to be read as if it bégan by 
saying that ‘No suit shall be entertained unless all parties 
ete.’ This view is supported by a dictum of the Privy Council 
in Umes Chunder Sircar v. Zahur Fatima. At page 179 
of the report their Lordships say—.- - 

“Persons who have taken transfers of property subject to a mortgage cannot 
be bound by proceedings in a subsequent suit between the prior mortgagee 
and the mortgagor to which they are never made parties.” 

Evidently their Lordships thought a suit on the mortgage 
would be competent although assignees of the equity of 
redemption had not been made parties. 

We have next been confronted with cases on s. 22 of the Indian 
Limitation Act which decide that when necessary parties are 
not joined within the period of limitation the suit must be 
dismissed. In Guruvayya v. Dattatraya™ it was said that 
“such a result must depend upon consideration of the question 
whether the joinder was necessary to enable the Court to 
award such relief as may be given in the suit as framed” for 
instance in a suit by one of several joint promisees the other 
promisees are necessary parties for no relief can be given to one 
of them. The suit is not properly constituted unless all 
he co-promisees join, for the plaintiff can only enforce 
his claim in conjunctionewith them: Ramsebuk у. Катай. 
So also a partition suit cannot be constituted unless all the 
co-parceners are made parties. Buton the other hand when 


(1) (1895) 1. L. R. 18 АП, 109. . (3) (19003) L І. R. 98 Bom. 11, ` 
(Бу (1890»L L В, 18 Cal 104, ° (4) (1881) I. L. В. 6 Cal, 815. 
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А. О. 7. the suit can be constituted without the other parties and: their 
1918 ^ joinder is only desirable as in Guruvayya’s case “for the 
~~ purpose of safe-guarding the rights as subsisting between 

»): them and others claiming generally in the same interest” the 

Sap4surv guit should proceed and the Court should award such: relief as 

Pratt J. may be given in the suit as framed. That necessary parties 
77 mean parties necessary to the constitution of the suit seems to 
have been the view taken by the Privy Council in the case of 

` Kishan Prasad v, Har Narain SinghO. Their гори 
said :— 

“By .this time the three: ‘years allowed by Act XV of 1877, ‘Second Schedule, 
Article, 64, had expired, and ib became'necessary to determine whether or поб 
the additional plaintiffs were really necessary parties, because if not, the suib 


had always been properly constituted and the time under the statute stopped 
running on the 3rd June, 1904, (the date of the plaint) within the three years.” 


The-distinetion between necessary parties and proper parties 
is made in Order VII rule 10 (2) where necessary parties are 
parties "who ought to have been joined” and who are indis- 

ә pensable ав without them no decree at all can be made and, 
proper’ ‘parties are those whose presence enables the Court to 
adjudicate more “offectually and completely. " This is the 
distinction made in the passage quoted from Pomeroy on 
Remedies in Keshavram v. Ranchhod OO, 

Now this suit was properly constituted when the plaint, was 
filed for Ihave already shown that the Court could award 
relief against the interest of defendants. Section 22 of the 
Indian Limitation Act does not therefore necessitate the dis- 

` missal of the suit. 

The test therefore both under Order XXXIV, rule 1, and 

` section 22 of the Indian Limitation Actis the same—was the suit 
e X properly constituted at the date of the plaint so as to enable 
the Court to adjudicate as between the parties impleaded ? 

‘My conclusions. both as to the effect of Order XXXIV rule 1 
and section 22 of the Indian Limitation Act are ‘supported by a 
recent decision of this Courtin Virchand Vajikaranshet v. 
Kondu®. Idonot however express agreement with the decision 
in that suit that the mortgage decree would be binding on the, 

` Mahomedan co-heirs who were not parties, But this point 
does not arise for decision. 

I, therefore, think the lower Courts were "right and would 
confirm the decree and dismiss this appeal with costs. 


ау азпу1.1„ R, 33 AIL 272, 276. (3) (1915) 17 Bom І, В. 685 ; 
* (2) (1805)1, L R, 90 Bom 166, 161. Й L L. К. 39 Bom, 199, 
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Hzaton J.—I И ЙУ agree deb the Courts below 
were right not to dismiss the. АЕ This is the only matter 
before us. We are not asked to decide what will be the effect 
of the decree that has been made; so,on that point I say 
nothing. 

A mortgagee’s claim when it is pat. forward in the form 
taken in these proceedings, is primarily a claim against 
property. The claim here, so far as it concerned the property 
was made in time, the persons cited as defendants were 
correcty made defendants but they. did not comprise all who 
should be defendants. Possibly the correct procedure in the 
trial Court would have been to direct the plaintiff to add the 
other defendants. But the real attack on the decision of the 
lower Courts is not on that ground at all. In order to be able 
to appreciate the true legal position I will assume that the 
others were added as defendants and that the claim against 
thom was time barred. І cannot see how in justice or in law 
it follows that the whole claim must be dismissed. It is not so 
provided by Order XXXIV, rule 1, eithef expressly or as I think 
impliedly. The ‘disadvantages of failing to join in time 
persons who ought to be defendants are quite serious enough 
without adding to: them by dismissing a suit. There is 
certainly no other provision in the Procedure Code which 
supports the view that іп such circumstances as these a n 
should. be wholly dismissed. 

lf:that is the position reached after a study of the law of 
procedure, it remains unassailed by anything to'be found i in 
the law of mortgage, as I understand it. i 

: In the case of Virchand Vajikaranshet v. Kondu® this 
Court in. circumstances almost identical with those now before 
us arrived.at the same conclusion as that we propose to give 
` effect to. . It is true that my learned brother and myself have 
given reasons & good deal different from those given in that 
case. But where several different lines of reasoning lead to 
the same result, one is fortified in the belies. that tho result 


is coerent, 
\ 


e. : n 


(1) (1915) 17 Bom, L, В, 685; L L. В, 99 Bom, 729, 
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у |. Decree confirmed. 
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za Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Shah, 
1918 ; KRISHNAN GANESH KULKARNI 


——. 
2). 
2i E - THE SECRETARY OF STATE FOR INDIA.* 
Г. Givi Procedure Code (Act V of 1908), Sec, 86—Swit against Indian Chief— 
їс . Kurundwad Jahageerdar—Consent of Governor-General. 


The Kurundwad Jahageerdars are Ruling Chiefs who cannob be sued 
without the consent of the Governor- General under gs, 86 of the Civil 
Procedure Code of 1908. 


· Tre facts appear sufficiently set forth in the judgment. 


` Dhurandhar, with A. G. Desai, for,the appellant. 
` S. 8. Patkar, Government Pleader, for respondent No. 1. 
Coyajee, with К. Н. Kelkar, for respondent No. 2. 


'Scorr C. J.—The plaintiff in this case sued for & declaration 

that he was a British subject, alleging that he was a resident 

of Lohakur in the Pachapur: Taluka in Dharwar Subha, а 

. village which was іп the Peshwa’s dominions until 1818 when 
it was annexed by thé British Government and included in 

the District or Subha of Dharwar. He alleges that, on the 

3rd of April 1820, the revenues of the village were assigned to 

the. then Chief of Kurundwad (the ancestor of the second 
defendant), but the village itself remained in British 
possession through a misconception of the grant or through 
oversight or negligence and breach of duty and without any 
reasonable cause whatever. British authorities ceased to 
exercise their supreme authority over the village, a course 
which was blindly followed until now with the result that the 

ʻe Chief of Kurundwad began to exercise sovereign control over 
* the village to the detriment of the plaintiff's rights and privi- 
leges of а British subject. . The plaintiff had asserted these 
rights by asking unsuccessfully fora Tagai loan from the 
Collector of Dharwar and the Commissioner, Southern 

. Division, and for a license for gun-powder and fuses from the 
District Magistrate of Dharwar. Оп both occasions the 
Government of Bombay upheld the decisions of the local 
officers who had refused: the requests on the ground that 
Lohakur was not inthe Dharwar „District. The Collector 

also declined to enquire into the rights of the British Govern- 
ment over Lohakur. Hence the present suit for a declaration 

that Lohakur being situate inthe District of Dharwar, the 
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* First Appeal No. 219 of 1913, Dis&iot Judge of Dharwar, in Suit 
from the decision of Balak Ram, No, 22 of 1912, 
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plaintiff ав а resident and a.Kadim Watandar, and Inamdar 
thereof is a British subject. “He also prays ‘for a perpetual 
injunction restraining defendant Nv. 2 from doing any act of 
interfering with such rights and privileges of the plaintiff. 

· The suit is instituted against the Secretary of State for 
India in Council and the Ruling Chief of Kurundwad. The 
Patwardhans, the family to which the second defendant 
' belongs, area Brahmin family which rose to power in the 
time of the Peshwas and had attained an influence in the 
Southern Mehratha country which led to a jealous interference 
on the part of the- Peshwas prior to 1812. The Patwardhans 
in various branches held large Jahageers on condition of 
supplying troops for the Mahratha Confederacy, and in 1812 
the differences arising between them and the Peshwas resulted 
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in the intervention of the East India Company by whose ' 


influence articles of agreement’ were entered into in 1812 
between the Poona Government and the Patwardhans.' 
‘In 1817, the Peshwa’s Government at Poona came to an end 


with the battle of Kirkee and the East India Company assumed ` 


control of the territories theretofore. subject to the Peshwa. 
The, territorial acquisitions of the East India Company 
resulting from the fall of the Peshwas extended southwards 
beyond Dharwar, and in 1818 as an administrative measure 
the application of the Regulations theretofore in force within 
ihe territories of the East India Company was extended by 
General Munro for the purpose of governing the territory 
тоша about Dharwar which he was occupying, but there was 
no legislative extension of statutory enactments to. the 


Southern Mahratha gountry until Regulation VII of 1830. 


At first the British district in the Southern Mahratha country 
was. associated with: the name of Dharwar, but ‘subsequently 
the Dharwar Zillah was broken up into Dharwar and Belgaum. 


But there is no evidence in the case that the village of Lohakur, ` 


of which the plaintiff claims to be a Kadim Inamdar, holding 
a Kulkarniki Vatan, was included. in the Belgaum District, 
as carved out from the Dharwar District, or in the Dharwar 
District as originally administered by the East India Company, 
The village is situated towards the north. of the Belgaum 


District as it now existe, dnd is very close to Shedbal. Shedbal - 


was в Jahageer given by the Peshwa to Ganpatrao, one of the. 

, Kurundwad family, in 1812. It appears now’ to have lapsed 

to the British Government, Lohakur lies slightly to the-north 

of. Shedbal, and there is no evidence that. it was ever 
Б. 48 А 
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administered. by ` the British Government, ` Its: history -is 
connected with the history of the Kurundwad:family in its 
relations with the British Government umen ‘after ш 
fall of the Peshwas.. 

In West's Memoir of the States of the Southern Mahratha 
country-at page 38 is to be’found an extract. from the despatch 
of the Secretary to the Governor-General dated the 14th. July 
1818, to. Mr. Mount Stuart Elphinstone expressing’ the views 
entertained by Lord.Hastings:as to the: general’ policy о be 


‘adopted: towards the Southern Mahratha Chiefs,in' which-it 


is stated that his Lordship'has.no design of-introducing- into 
the territories of the Jahageerdars our system of-administration 
in any of its branches. . His Lordship conceives ће British 
Government, however, to be entitled to require the ‘ establish- 


' ment by.the Jahageerdars themselves of ‘such’ an internal 


course of management-as by maintaining thé peace of. their 
own districts shall prevent: ‘them from becoming -dangerous to 
the tranquillity. of the адыш: postedtions id the 
Government, . .. .• - - 

. Tbe; terms ‘proposed by. the East India Company are set out 
on-p.,142 and the following pages of West’s Memoir ‘Appendix, 
The 5th clause of those terms states that “ће! confirmation under 
the guarantee:of the British Government; of-all lands held 
under, the .authority: of the-Péshwa, was irrevocably- pledged 
to you, as long as you should-continue to perform the duties 
of allegiance, fidelity. and attachment. +A: similar.clause is 
introduced irto the, present agreement.” The first ‘part’ of 
this clause referred фо’ in the agreement of 1812 arranged by 


‘the East India Company : between .the Peshwa and the Pat- 


wardhans, ‘and’-on :р. 146 of the Appendix the 7th term of the 
agreement , proposed . on- behalf -of “the - Governor-General ’ is. 


“You are responsible- for’. the - good Government of your 


Jahageers and for the-protection of the people. As long B8 
the: administration of justice- and of- Police- shall’ be well 
conducted, the povermens will not interfere d in ше manage: 
ment, PE EA SuSE: 

The terms finally granted ij the East- India Coinpany arg 
бо Бе found on p: 280 of the-7th- Volume of Aitchison's Treaties. 


, Article-9 із: “You will attend -to- the prosperity” of the ryots of 


your Jahageer, to. the‘strict administration of-justice, and the 
effectual suppression of robberies, murders,- arsons, and other . 


- crimes, ', The: Government. will ‘not enquire into every 


complaint that.may "arise in your Jahageer.” Article 11 is: 
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“If any offenders from your Jahageer- lands shall come into 
those: of. the Government;- you- will represent the affair, and 
they- shall on enquiry, be delivered up to you.” That agree- 
ment or treaty was signed at сш. on the кин on the 
Sth June 1819. 

"^ On the following -day Mr. Mount -Stuart Elphinstone 
addressed- the Secretary to the Governor-General a letter in 

which: he quotes from’ a document’ of 1818 as explaining the 
principle‘of the agreement which had just been: signed with 
the. Patwardhans. It- runs as follows -(see’ ‘West's’ Memoir, ~ 
Appendix, p. 173): | ‘These Jahageordars must; by our agree- 
ment<-with -them,: continue to be governed according to tho 
. terms of: Pandharpur, which are founded 'on' the ancient 
‘customs.of the Mahratha Empiré. . They must therefore have 


ihe -entire management -of their own Jahageers, including the ' 


power.of life and death, and muet not be interfered with by 
Government, unlessin case of very: flagrant abuse of power 
.or long continuance of gross misgovernment.” 

+ In para 12 of the same letter Mr. Elplrinstone observes: “The 
only general. rules that I would suggest for the future regard- 
ing the Chiefs are that no- alterations-regarding the poliéo, the 
customs, the mints, and-similar branches of the administration 
of the Jahageers which may-be thought to affect the interests of 
Government -may -be attempted without the free consent 
of the Jahageerdars”, and in para. 12,-as well as in para. 18 
‘and other paragraphs of his letter he refers repeatedly to the 
Jahageerdars as-the Chiefs. - 

: :Bo.far then as the Jahageers of the Kurundwad family are 
concerned it ів quite evident that sovereign power and full and 
complete jurisdiction, civil and criminal, in their territories 
‘was-conférred .upon, them -by the British Government by the 
igattlement of 1819.- 

- The village of -Lohakur which; as I have said, is not indicat- 
ed in any document referred to in this case as forming part 
-of the British territory known as the Subha of Dharwar, 
appears to have,been ceded by the East India Company to the 
Jahageerdar - according ‘to’ the &rrangements which were 
‘maturing during the years 1818 and 1819. It appears that 
two villages of Sampgaum and Bagewadi-which had belonged 
‘to the Kurundwad family had been seized by another Chief, the 
“Chief‘of, Kittur, and had поё. been returned by him. In a report 


o 


by Gengral Munro to Mr. Mount Stuart Elphinstone on the 28th ' 


. August 1818, cited àt-pp. 36: and- 87- of -West's "Memoir it is 
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stated: “The Patwardhans are the only great Jahageerdars: 
with whom an arrangenient has not yet been made; but as 
they are to receive and not to give, no difficulty is likely to be 


- mət with beyond what may arise from their discussions among: 


themselves respecting their several shares of the additional, 
allowances in money .and land which may. be granted. by 
Government. I have not stated to their Vakeels. the 
amount proposed to be given, but they are desirous that, 
whatever it may be, the division should be left to be made 
among themselves. The Tasgaum, Chinchnee, and Kurundwad 
Chiefs, from the disposition they showed at an early period to 
quit the Peshwa, are entitled to а greater proportion than the | 
others, and it will therefore be necessary that we make 

the distribution, unless they themselves express a desire that 


‚ it should be made without our interference. Two lacs of 


rupees will, I think, be sufficient to satisfy all their expecta- 
tions. This sum will be made up by a remission of. the 
Daishmook fees paid to the Sirkar, by а transfer of such 
Sirkar villages as are insulated among the lands of. the 
Patwardhans, and by, making over a part of Rastia's resumed 
Jahageer on the north bank of the Kristna. . E 
On the 16th August 1819 Mr. Mount Stuart Elphinstone: 
wrote to Mr. W. Chaplin acquainting him with the arrange-, 


' ment which he. thought most expedient for completing the 


grant of land оѓ which hopes had been held out so long to the 
Patwardhans. The land ought, he conceived, to be granted -as 
personal Tainat, and the amount to be awarded in the shapa 
of land to Keshavrao of Kurundwad was stated фо. Бе 
Rs. 80,000. (See West’s Memoir, Appendix, p. 184), This was 
a reduction from the sum originally proposed to be awarded . 
to Keshavrao of Kurundwad in the shape of land. (See p. 147 
of West's Appendix, where Keshavrao of Kurundwad was set 
down as to receive Rs. 40,000 including indemnity for Samp- 
gaum and Bagewadi, the two villages which had. been seized 
by the Chief of Kittur). | 

In his letter of the 16th August 1819, ol. 7, (West’s Memoir, 
App., p. 185) Mr. Elphinstone said: “The grant of Rs. 30,000 to 
Keshew Row and Ез. 20,000 to Gunput Row Konair is ‘a come 
pensation for Sampgaum and Bagewadi, to which the family 
is fairly entitled. Rs. 10,000 additional is granted to Keshew 
Rao ав the elder branch, who has lost considerably.by.the 
partition to which in strictness Gynput Row had no claim, 
although the Peshwa’s Sanad is now a bar to any. question of 
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his title: (that refers to the partition: under "whieh Shedbal was’ 
given: by-the Peshwa to Ganpatrao in 1819): ` It/niay- be stated 
to: Gunput Row: that’ as Sampgaum and "Bagéwadi were never: 
given up'to:him by: the Peshwa; ‘it! would perlizps be ‘strict 
justice: to. leave’ those districts ‘with: Kesliew’ Row; that in 
granting ћіпі a share therefore the Governmént feels itself com- 
pelled фо make a compensation ' ‘to’ Кезен Row by a' gent. of 
Rs. 10,000 Таша”. ~ " p £ 

: In clause 8 it is said : “These: шеш of ‘course’ to. be 
made in such а manner as to consolidate ће" 1 áhageers ` 'of' the 
Patwardhans., It is particularly ‘desirable . ‘that ‘their ‘lands’ 
shouldbe as little ‘mixed as possible with those’ of the’ Raja of 
. Satara, and any villages you may find'it necessary: to‘give up 
for: that purpose can: be made up by' giving ' villages- to’ the 
чие in. the sequestrated: Jahageérs'of Rastia: and Сока.” 


- The only^documénts' forthcoming which relate ‘explicitly: 


to the village of Lohakur are Exhs. 25, '26‘and 27. Exhibit 25 
ія а 'statérnent of account showing how the Ев. 30, 000 is to-be 
made up'by the grant of land: to‘ Keshávrao. It is dated’ thé 
8th’ January 1820, and ond’ ‘of the items i8 "Bs. 6,527:6- 0 for 
‘detached. villages, or as" General” Munio had: called’ them 
‘insulated villages” in the Taluka of! Págliapur-i in thé principal 
division of which one is Lohekur yielding a revenue: gross of 
Rs. 912-18-0, The Yadi'concludes-with the words-that. “the 
release deeds. of. those villages ‘may be "forwarded." :Thé 
account. was revised on ‘thé '8rd April- 1820 by the’ Үааї, 
Exh: 26, and there was a further Yadi revising' the’ account: in 
respect of; the village of Lohakur in the same year which is, 
exhibited as No. 27.' We: have ‘not gov the гава Geode’ of. 
the village contemplated in Exh, 25.“ " 


: Itis, however, certain that’ the Kurundwad Chiefs: of. iba 


Senior Branch descended: from ' ‘Keshavrao’ have administered 
the-Lohakur village for close upon a hundred years as’ part 
of:his estate or J&hageer ог State whichever expression may 
' be; deemed 'most suitable, and’ they have administered it as 
sovereign Chiefs. "Their: sovereignty’ ‘has ‘been recognised "by 
an agreement with the Government’ of India in the year 1886, 
(dee p.228 of. Aitchison’g Treaties, Vol. VID) whereby ‘the 
Kurundwad -State ‘ceded’ to ‘the’ British Government full 
jurisdiction, short of: sovereign rights, over’ “the: lande within 
the State‘then: occupied, or which'may-thereafter be occupied, 
by: the-railways comprised in the Southern 'Mahratta Railway 
system,” _ As. indicative of the status.of tho: Patwardhan 


f 
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. Jahageordars since, "the taking -over of. the-territories of, the, 


East India Company by: the.Crown-I may refer to the Adoption; 
Sanad granted to-the- Patwardhans i іп 1862, p: 285 of Aitchison, 
Vol. VII which states-that :. “Her;Majesty being, desirous . that 


D 


: the ;Goyernments ~of.. the; several, Princes, and ,Chiefs, of India 


who now. govern-their,own territories--should.’ be, .perpetuated, 


^ and "that. the representation: and dignity of their houses ‘should 


be continued ; in fulfilment of this desire this: Sanad, ‹ів given 
to; you-to convey to. you the assurance that, on failure of 
natural , heirs, the British: Government will recognise and. 
confirm; any cadoption of а -successor, made by yourself. or by. 
any future: Chief of your State that-may be-in‘accordance with 
Hindu Law and the customs of Jour race, -Be assured that 
nothing. shall disturb the engagement: thus. „made to: you so 
long as your-house,i is loyal.to.the.Crown and: faithful to the 
conditions of the treaties, _grants or engagéments,which record 
its obligations to the: British Government. М ' 

, So much for the history of the Kurundwad. State and the 
connection of the village of Lohakur. , With that State. Tt is 
contended on behalf of. the plaintiff that although. the , East 
India Company. may have thought. that it. was, ceding: the 
village. of Lohakur, to the Kurund wad State; ita had: no, power 
to cede territory. without: the sanction of Parliament, and that 
Parliament’s sanction: was not -obtained,. and therefore the. 
cession is of no avail and presumably . the argument would. be 
that: there is a resultant return to the , British, ‚ Government ;of 
the-village of Lohakur, and-it must, тё, be taken ’to. Бе 


part of the Dharwar Collectorate, for the purposes of the, suit, 


although the, ‘Collectorate of Belgaum intervenes between; Loha. 
kur and Dharwar. The -argument-is founded upon, the 
dictum 1 ‘in Damodar, Gordhan v.- Ganesh, ‘Devram®, . which 
was dissented from, or, disapproved, of by the Privy Council 
on appeal in-the-judgment іп Damodar. Gordhan, v.. Deoram 
Kanji. As. pointed out by | counsel for the .respondent, 
the; Bombay High. Court in the judgment in. Damodar 
Gordhan’ 'в C886 , overlooked the Charter of the East India Com: . 
pany dated 1758 which provides that, “The- East India Company 
shall and may, by any treaty or treaties of peace,-made.or-to be 
nado between them, or any of their officers; servants or agents, 
employed on their behalf, and any of, the Indian, Princes . or 
Governments, cede, restore,-or dispose of any fortresses districts 
or territories acquired by conquest fyom.any-of the said Indian. 
(1) - (1873)10 B.-H; О, В, 37. ‚ (2) 41876) L. К. 3 L А102; ` 
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Princes or: Governments,- ‘and which: shall be'acquired by 4-0. J. 


conquest in time coming." Ios 
So far.as-it is material for the. purpose of this case the m 
power so conferred upon. the East India Company may be . s 


said not to have been interfered with by any of the Regulat- pni тер 
ing Acts, namely, 18 of Geo. ПІ, ` о. 63 and 240f Geo. III, . — 
с. 25. The 15th‘ section “of the latter” Act empowered the 8сой О, d 
Board of Commissioners for the better, government of the Hast 
Indies, if they. considered . the.. subject-matter.of their deli- 
berations concerning. the levying of war or making of ‘peace, 
or-treating or‘negotiating with any of the Princes or States 
in India -required secrecy, to send secret orders and instruc- 
tions to the secret committee of the Court of Directors who 
‘shall thereupon transmit their orders according to the tenor of 
‘the’ said orders and instructions of the said Board to ‘the respect- ` 
‘ive governments: and , presidencies in Tndia and. that the said 
. governments ana presidencies shall рау. a faithful’ obedience to 
the orders:and.instructions-so conveyed -to- them. It is’ not . 
suggested.- that-any secret orders or instructions or any orders 

‘or instructions of any kind were sent to the Governor-General 

‘to prevent the cession of. territory as part of the peace 

‘treaties with the Mahratha Confederacy in the years 1818 ` 
` to 1820., 

- It follows from.what has- been: maid -88 52 the powers and 

status of: the Kurundwad Jahageerdars’ that they are Ruling 

Chiefs and cannot be sued without the consent of the Governor- 

General which has not been obtained in this c case. The suit, 

therefore, against the second defendant is bad on that account, 

and it is unnecessary to go.into the question whether the suit 

is also bad on the ground that they are Sirdarsand cannot be ° 

sued in any Court except in. the Court. of the ‘Agent to the 

Sirdars. -It appears-to-us that no- cause-of action has arisen 

to the plaintiff against the defendant No. 1 or the defendant 

No- 2-on:account-of the refusal by the Collector-of Dharwar 

to grant him what he asks as stated in the plaint. We are of 

opinion‘ that all the issues found by the learned District Judge 

dave been correctly found and that the suit has been - -rightly 
‘dismissed. We, -therefore,, affirm the decree: and dismiss; the 
‚ appeal-with-costs. Separate. sets of.costs,-. -. 


SnaH J.—I concur. , 


2 . Dt Deoree affirmed. 
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та, construction of— T'rust,. ТЯ ‘of, where the’ terms af the trust are not 
-1, „ascertained Court wil not compel execuiion af such trust— Power in the nature 
| Of trust—Onus of proving that the execution of such power was а fraud: lies 

on, the party challenging it—The Indian Limitation Act (IX of 1908),. Art. 
МЕ 183— Limitation applicable do ‘eutés for а s distributiv share, af the property 
ofa an пісне, А 


n 
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D x* l 
А testator by ‘his, will made 1 his wife malebroulityar (owner) during, her 
'. "life just as the testator was the owner, free from question by. any of his 
other heirs; representatives, relatives and kinsmen, with directions that she 
px -should: protect the -children,-as he had protected them; according to their 
vi ‘means, deolaring that if any of his.children should not -behaye: respectfully - 
· - towards her and act ‘according, to her, order, «then during .her ‘life-time 
| : the child should "not have any olaim,to any of the testator’s property, 


е 


: Under ol 7 of the will the wife was, during’ her life. time, to oarry.on 


Us ам (manàgément)' in “ respect of ' every “kind of ‘Property and make 

у: expenses on auspicious and inauspicious c dccasions as the testator had been 
u` ‘doing, ‘It also-provided': «шу wife-shall duly as-E have directed her orally , 

and according to the times (i, e, as circumstances demand) make ‘her will, 

jo and, all. my heirs and the heirs of my heirs shall duly: aot ‘agreeably: to: the 

- same,", The widow, died - lavig, ‚в. will by. whioh. ahe had, ¡appointed one 

9 her вопв, аз executor. ~ i 
‘The Court of first instance found ‘that ander the will the testator'a widow 
ror got ‘gt life-eatate in ' his | property: with’ Wicontrolled power о of disposition 
del inter’ vitos ; od Marie 

t6 ‘Held, а) that the- ‘widow took ‘only a life-estate under the spill oe 


‘oy 


- (Sythat.the words: “shall duly as I have: direoted ‘her ' ‘orally ‘sooording 


СА toy times,” did mot give a: general. testamentary power but ‘indicated е 


, existence of special directiong as to the ышы їп |. Whose favour the pee 


E was'to-be exercised ;, ; RE Hi 


(3) that as tho will made by the. widow could not be "M effect bo there 
жов an inieetaoy on her death, a "E 
"The Court ‘will not ogrnpel the execution of a TRIN where the terms of 

` the ` trust ‘are not’ ascertajned ‘or ' ascertainable, but where & power 
іш the Пабаге of а trast has been executed in professed complianse witi? 
- the: áuthority given,-the onus of provim that the'execütion was a fraud’ 
should lie on those who.seek by challenging the execution’ to get’ possession 
of property in the hands of those benefitting by me Bot ot tho donee, of ithe 


f 


power. 
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Article 193 of the Indian Limitation Act: applies to every suit where О, С. J. 
the "plaintiff seeks to recover a distributive Bhare in the estate of an 1918 


intestate. -w 
Tek ls a Maung Tun Tha v. Ma Thi (by "followed, x BERINAI 
| NE * 
' Suir for construction of a will. E RATANBAI 


One Bomanji Kaikhushro Mody died in March 1872, leaving ~~ 
him surviving his widow, Kuverbai, two sons, Nusservanji 
‚апа Sorabji, and two:daughters, Nawazbai and Banubai. He 
left a will, dated 9th canary. 1872, whereby he appointed 
Кын his executrix. 

. The following are the material. clauses of the will:— 


4, ‘As to all kinds of my immoveable property ‘that is to вау all sorts of 
"land and vadi, and vajifa (lands) and shops and godowns and houses, eto., and A 
as to allsorts of moveable property and effeote, that is to say all kinds of goods 
‘and effects, furniture and household articles апа things,'and: claims ( & ) debts 

' and all, kinds, of decrees, Darkhasts, and all sorte of rights, and the rights .* 
‘which I may acquire or which ' may accrue ‘due’ to me. hereafter from my 
ancestors I duly appoint my wife the said Kuvarbai tobe the owner (and) 
Mukhtiar of.the whole of the same during her life-time just as I am the owner. 
And. as long эз she,lives none of my other heirs, legal representatives or Я 
, relatives, can question her i in regard to any ; mattes whatsoever. 

& I direct my wife and exeoutrix that, just as I have been protecting my 

"ohildren during my lifé-time, so shall she protect my children with forethought 
‘and having regard to the times and our means and wisely and thoughtfully, 

Likewise I direct my children to remain under the control of their respected 

mother and to behave respectfully, obeying her direction that is'order and 
` biddings, | Bo that the reputation of you (then) all (i e.) mother (and) children 
"and my ' family may ‘be preserved, That will reflect credit on me and you all 
dn this world" a8 well as the next. 

' 6 If апу of my children should ‘not behave respectfully towards and act 
' according ‘to the orders of his (order) mother, as written (directed) in the above 
fifth paragraph, then during the life-time of my wife, he (or she) shall not have 
any kind of title, interest, (or) share in and right (or) claim to any property and 

- effects -whatever belonging to ше; and should any one (ot them) prefer (a claim) 
the same shall duly be null and void. - 
‚ч 7, : Agreeably to what is written above, my wife shall, during her life-time, 
duly carry-on Vahivat (management) in respect of every kind of my: property 
and effoots and make expenses on good (or) bad occasions just as I (have been 
doing). ‘And she shall during her life-time, keeping God and Meher Davar 
(the Dispenser of Justice) before her mind (s) eye make her will agreeably 
to the oral instractions given by me to (her) my said wife (and) according to 
the times, and all my heirs and the heirs of my heirs, shall: ae act agreeably 
te the same , 
t^g, ! Shóuld my wife thai i is to say exboubrix ihe without КАК her will that 
is: to’ say testamentary writing, as mentidned -in the above paragraph seven 
then both my sons (namely) Nustervanji and: Sorabji shall duly. become owners 
in equal shares of all kinds of my property and effeota ; and both of them shall 
duly take. certificate (i, e. obtain -probate) from the Court. . And out of my 
Е property and effects which they may takd, they shall duly pay to their sister 
‘Nawazbai Be, 5000,'in words, five thousand! thirteóü months after the demise 


() (1816) L R. 44 L A. 42; 19 Bom, L. B. 204. 
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of their respected mother, And to the eaid moneys neither Nawazbei's husband 
nor any of her creditors whateoever shall duly have any claim or right (or) 
title And if, when the time for payment of the abovementioned 
moneys to my daughter Nawazbai, agreeably to what is written 
above, arrives, the said  Nawazbai be пов alive then шу (said) 
sons shall duly pay her children who may be (living) in equal shares, the 
moneys in respect of their mother’s shares, and if the said children be of young 
,age, then the moneys in respect of their shares shall be seb apart and interest 
‘thereon shall be réalized by (depositing the same in) savings Bank or (investing 
the'same in) Government (loan) notes or in any good security, and (the moneys) 
‘shall be duly paid to them on their attaining the age of twenty-one years, But 
Nawazbai’s husband has no manner of right or claim whatever to the said 
monies and if he should prefer any olaim, the same shall duly be null and void, 

Nusservanji died in 1904 leaving him surviving his widow, 
one son, Ardeshir, and three daughters, Ratanbai (the 
plaintiff ), Bachubai, and Aimai. 

Kuverbai administered the estate until her death in “March 
1906. By her will she appointed her surviving son, Sorabji, 
her exegutor and purported to dispose of all her property both 
her own and what she had received from her husband. 

By her will she gave a legacy to her daughter Banubsi 
and made certain béquests in favour of the son and three 
‚ daughters of her predeceased son, Nusservanji. The residue . 
of the estate she bequeathed absolutely to her raang ‘son 
‘Sorabji by the following clauses :— 

9 As to my all lands and immoveable properties, houses, vadis, lands 


‘together with the building (erected) thereon received by my husband in 


Surat and Broach and as to my moveable and immoveable properties 
wherever the same may be and as to the household goods and effects and aa 
: to my whatever rights I am to get and as to whatever there may. be _ belonging 
to me Lgive the whole thereof to my said son Sorab]i as a gift, He may make 


. any use thereof he likes, and with regard to whatever may be realised їп. 


respect thereof Sorabji himself shall becomé the ownor thereof and he shall 
fully receive the same. 


sc ll. With regard to my remaining башда or moveable жару. and 
‘moneys in..cash, etc., whatever there may be and wherever the. same may , 


be and whether the same may be'mine or whether the same may have been 
received.by me on behalf of (from) my husband or which I myself may have best 
authorised according to my husband's will to give away І шаке over the whole 
-thereof (і. e. every thing) to my said son Sorabji Bomanji Modi, 

On Kuverbai's death her son Sorabji remained in possesion: 
af the whole estate until his death on 24th October 1915 when 
. he. purported to deal with the said estate as if it was his 
‘own property. He made a. will, dated 16th.December 1914, of 
"which the 1st defendant was the executrix. 

.. The plaintiff alleged that Kuverbai took a life-interost 
-in the estate of Bomanji Kaikhushru' d Е that the direction 


fc 
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to Kuverbai to meke a will was void ; and that on Kuverbsi's 
death the estate of Bomanji Kaikhushru Mody devolved 


‘ander ol. 8: of his will on his two sons in equal shares subject 


to-the legacies to the daughters or that it devolved on the. 


heirs of Bomanji Kaikhushru Mody as on an intestacy. j 
Beaman:J., who heard the case, held that Kuverbai took 


a life-intere&t with power of disposition inter «#008; that the- 


direction in the will to Kuverbai to make a will was void; 
and that on Kuverbai’s death there was an intestacy ав 
regards the testator's property каша in her hands undis- 
posed of at her ‘death. 


Setalvad and Taraporevalla, for the йй. 


Sirangman, Advocate General, with Desai, for respondenta 


Nos. 1 and 4, 
Desai and Kanga, for respondents Nos. 6, 7; 8 and 9. 
F. 8. Taleyarkhan, for respondent No, 5. 
Respondents Nos. 2, 8, 10, 11, 12 and 18 did not appear, 


Scorr C. J.—This is an appeal: from the judgment of 


Beaman J. We have to construe the will of Bomanji Kai- 
khusru Modi who;^by el. 4 of his will as to all his property, 
made his wife Kuverbai “Malek Mukhtyar” during her life, juat 
as the testator was the owner, free from question by any of 
his other heirs, representatives, relatives and kinsmen, with 
directions (ol 5) that she should protect the children, as he 
had protected. them, according to their means, declaring (cl. 6) 
that if any of his children should not behave respectfully 
towards, and act according to the order of, the mother, then 
during her life-time the child should not have any claim to any 
of the testator’s property. 

Clause 7. provided, that ‘agreeably to what was written 
above, the wife was, during her life-time, to carry on 'Vahivat' 
(management), in respect of every kind of property and make 
expenses on auspicious and inauspicious occasions, as the 
testator had been doing.” ‘The clause proceeds “and in her 
life-time, keeping God and. Meher Davar (the Dipenser of 
Justice) before her mind, my wife shall duly as I have 
directed her orally and according to the times (i. e, as circum- 
stances demand) make her will, and all my heirs and the heirs 


.'of my heirs shall duly act agreeably to the same; 


` although’ “ Malek  Mukhtyar" . would, standing by itself, 


. "The learned Judge heldi that cl. 4 conferred no more than 
a life-estate upon Kuverbai. In this construction I concur, for 


ГА 
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imply absolute ownership, that term is limited by the words. 
"during her life" in cl. 4, as well as by the implication. 
in cl. 5, that the maintenance of the children should be pro-, 
portioned: to the means of the testator which he confided to 
his widow and the directions in cl. 7 thatthe widow during her 


. life-time should carry on ‘Vahivat’ and make expenses on 


auspicious and inauspicious occasions (such as marriages and 
deaths). 

The learned Judge, however, states that in the cases of, 
In re Thomson's EstaieM and In re Pouwnder™, tbe Courts 


were very clear that although an estate for life was given the.. 


life tenant had absolute power to dispose of the property inter 
vivos though he had no power to dispose of it. by will and he 
was of opinion that the case was in all material points iden- 


. tical with this case. Kuverbai had a life- estate with un- ` 


controlled power of disposition inter vivos. 

The learned Judge is under a misapprehension as to In `#в 
Thomson's Estate. There the testator gave all his property 
to his widow “ог the jerm of her natural life to be disposed. 
of as she may think proper for her own use апд benefit 
according to the nature and quality thereof and in the ‘event 
of her decease, should. there be anything remaining of the 
said property or any part thereof” he gave the “part or parts’ 
thereof to certain persons. The Judges of the Court of appeal 
expressed the opinion obiter that the widow took no more, 


than в life-estate with a right.to enjoy the property in specie... 


In In re Pounder the testator gave his residue to his wife 
absolutely and by a codicil revoked this gift and after making 
a specific gift gave his residue to his wife, for her own abso- , 
lute use and benefit and disposal but without prejudice to. the 
absolute power of disposal by his wife of all the residue, in 
case at her decease any part thereof should remain undisposed 
of by her, he gave the same to two other persons generally. 
It was held that the widow took a life interest with power d 
disposition by act inter vivos but not by will. 

The. expression “power of disposal " in In re рана. 
in my opinion, differentiates it entirely from the present case. 
Moreover the testator Bomanji provided by cl. 8 that if his? 
wife, that is to say, “administratrix” should die without making 


her will as mentioned in paragraph 7 above then both my sons , 


Nusserwanji and Sorabji shall duly become “Malek” in equal 
(1) (1880) 14 Ch, D, 263. И А (2) (4866) 66 L. J^ Ch, 113, 
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shares of all kinds of. my property and offests” and pay certain 
legacies as provided. The. testator treats the property not 
covered -by.a will of Kuverbai as all his property, thereby 
indicating that except: by .her testamentary Перово, he 
expected his property to remain in tact. : ; 

. Kuverbai made а will on the 16th May 1905 appointing’ 
Sorabji executor and died in March 1906. Sorabji proved 


the wil. His executrix Shirinbai is the first defendant, The. 


plaintiff’ is the daughter of Nusserwanji, the other son of the 
‘testator who predeceased the mother Kuverbai. It is in 
connection with clause 7 of Bomanji’s will and the will of 
Kuverbai that the principal contest and the most difficult 
question arises. m 

- The plaintiff contends in para 10 of the plaint : — 

-10. The plaintiff says that the said Kuverbai had no power to make a will 
dealing with the estate of the said Bomanji Kaikhushru "Mody and that the 
whole of' the estate alleged by the 1st defendant to belong to the said Sorabji 
really belonged to the estate of the said Bomanji Kaikhushru: Mody and is 
divisible either under clanse 8 of the said will of the said Bomanji Kaikhushru 
Mody or is divisible amongst the heirs of the said Bomanji Kaikhushru Mody 
of the legal representatives of such as have died on an intestacy of the said 


Bomanji Kaikhushru Mody as to his property after the lifo-interest therein - 


of the said Kuverbai. 


-Clause 8 of the will of Bomanji ilma to in paragraph 


10 of the plaint is as follows :— 


8. Should my wife ‘that is to say, exeoutrix die without making her will 
that is to say testamentary writing as-mentioned in paragraph seven above, 
then both my sons Nusserwanji and Sorabji shall duly become Malek (i. ө, 
owners) in equal shares of all kinds of my property and effeota and both of them 


shall duly take certificate (that is obtain probate) from thé Court ; and out of’ 


my property and effects which they may take, they shall duly pay to their 
sister Nawajbai Rs, 5,000, in words five thousand thirteen ‘months after the 
demise of their respected mother, and to the said moneys neither Nawajbai’s 
husband nor any of her creditors whateoover shall duly have any manner of 
claim or right or title. And if, when ‘the time for payment of the above. 


mentioned moneys to my daughter Nawajbai, agreeably to what is written 


above, arrives, the said Nawajbai be not alive, then my sons. shall duly pay 
her children that there may be in equal shares the moneys appertaining to 


their mother’s shares. And if the said children be minors, then the moneys 
in respeot of their shares shall be set apart’ and interest theréon shall be ` 


realised by: depositing the same in Savings Bank or (investing. the same in) 


Government (Loan) Notes or in any good security and (the moneys) shall be. 


duly paid to them on their attaining, the age of twenty-one years. , But 
Navajbai’s husband shall have «o manner of right or olaim whatever to ‘the 
said moneys, andif he should prefer any “claim, dh same el duly bo: null 


and void: ' 
Clause 9 contains ‘conditional ere in favour of Banubei; 
the other, daughter of the etestatrix, similar in terms to that 


OO 
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o: a: 3: in: ‘favour’ Са Navajiii à Bat ‘smaller in. amount. "Clause 10 is' 
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as follows: M 


10; СИ: аў wife and ‘axcouteix’ коша ае’ without. making a’ vill and it 
any' of. my'sons should die Before i my ‘wife and should there bé.son or sons ‘of: 


t him, then he or they shall duly receive his or their father's share, ‘and should. 


there be a daughter, or daughters of him then my other son or his son: shall get 


"hér or them married and shall-duly рау to each of the daughters Ба, 1000, in 


words; опе; thousand, when, she attains the proper аде; and should: there be'a 
wife (widow) of the (déceased) воп and‘if-she should not remarry: then my other ' 
son or в ‚воп. shall duly :pay. ‚Вв. 2000, in words, two, thousand to her.: Ify 


‘after receiving the. Bald „Amount, . ghe ге-тшаттіев, then my son or his heirs are. : 


daly Mukhtyara (i. 'e. ар liberty) to" recover “the ‘Said amonnt' together ‘with 
interest theréon froin'hor,' s "ILL 


“Ibis impossible to hold that the sotis under clause 8 got’ any-’ 
thing but interests contingent on their. mother. not making hor- 
will ав mentioned'in clause 7. — ' 

"The: ‘learned Judge: has. held’ that- the testamentary". Powėr 
giyen by clause Т was ‘void for. uncertainty on the authority « of 
Retley v. Hetley™ ‘but: that notwithstanding, as Kuverbai. did.. 
execute & will, it cannot be said that she did not make a will : 
as inóntionéd i in parégreph 7 ‘and theréfore the condition haa’ 


mot. beon, ‘shown do have. been fulfilled, upon which ‘clause: 8. 


would come into operation, ` 

“The words "shall.duly as.I have directed: ket. orally id. i 
according to the -times (or as circumstances demand)” do not. 
seem to me; consistent with a general testamentary. power; the. 
reference to previous oral directions indicates the existence: of. 


2 special: directions’ a ‘to the objecta i ih whose favour the' power ' 


was to be exercised, T therefore, agree with the lower Oourt ` 
that the power. was limited as in, the case of Heiley v. Н eiley. `, ‚1 
do not however feel-satisfied that this Court:should in the’ oir- 
cumstances declare ihe power or trust in the form of a power ' 
to be. void for uncertainty. The. Court is not called on io 
declare whether or not an unexecuted’ power.should be execnt-. 
ed.ih.a particular manner. · It will not ‘try to compel. the 
execution of а ‘trust where thé terms of the trust are not ' 
ascertained | or ascertainable but where а; power in thé., 
nature of..a trust.has been executed in professed compliance: 
with. the authority: given” the onus, as it seems to таё, of, 
proving that the éxecution Was а fraud. on the power should ^ 
lie on those: . who. Seek. by challenging | the execution to get. 
possession of property i in the hands of those benefitting by | the . 


- act of the, donee of the power. In many eases one oan imagine: 


WM, 
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very: little evidence. would be required” to shift the onus. of 
proof of title upon the parties in possession. 

In the present саве І doubt whether the Court’ would not 
best give effect to the intentions ‘of the testator by. assuming 
that Kuverbai, who did make a will and whom he trusted, 
has.carried out the testator’s directions, for she refers to the 


testamentary power conferred upon her by her husband's wil ` 


‘and makes dispositions among the members: of ‘the family on 
lines similar to those indicated by Bomanji in clause 10 of his 
-will to take effect in default of appointment by Бани `апа 
in the event of the death of one of his gons.. 
. Ihave had doubt whether the provisions of кабаны? в will 
. should not be taken as evidence of the testator’s directions follow- 
ing the course taken in Podmore v.Gunning™. There the plaint- 
iffs, , the natural children of the testator, represented that pre- 
| viously to,and at the time of making, his will, the testator com- 
municated to his wife his desire and determination to give the 
whole of his property, real and personal, to the plaintiffs after 
her death and that she undertook that if he made a will in her 
fayour she would carry into effect his determination in favour 
of the plaintiffs and, that upon such undertaking and promise he 
made his will giving his real and personal estate to his wife 
absolutely “having perfect confidence she will act up to those 
views which І have communicated to her in, the absolute 
disposal of my property after her decease.” 

` The testator's widow made two wills, one almost entirely in 


891 


о. а у. 


1918 
m — 


EHIRINBAI 
v. 
КАТАКВАІ 


вой О, J, 


favour of the plaintiffs and the other giving them greatly - 


reduced legacies—both wills were subsequently. destroyed and 
the widow who married again died intestate. 

The plaintiffs joined as defendants the second husband of 

.the widow (who claimed as administrator of the personalty 
and as tenant by the courtesy of the real estate) and the heir- 
at-law and next-of-kin of the testator. . 
The Vice-Chancellor held that-the words of the will were 
consistent with the testator having given to his wife either 
some absolute direction or some, general recommendation 
leaving it to her discretion to act upon it or -not. and in such 
‘manner as she might think fit. , 

. For the next-of-kin and heir-at-law. it was оаа that 
on the face of the will the wife was not to take the property 
benefigially, for a longer period than her own life.. This also 
-was the plaintiff’ 8 contention. There- -were therefore three 


` () (1836) 7 Bim. 644. 
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alternatives before the Court—a secret trust for the plainiitfs, 
a resulting trust for thé next-of- kin and heir- at- law, or’ an 
‘absolute estate for the, widow. 

On the evidence it Was held that no secret trust was made 
out but 8 discretion was left in the widow, the Vice- Chancellor 
holding that the two first wills of the widow were extremely 
‘strong evidence of what passed between her and the testator, 
‘In the result, therefore, both, the plaintiffs and the moxt- of- kin 


: and heir- at-lew failed. 


Tn consequence of my doubts the question has been argued 


-ab а further hearing of this appeal. I still doubt if a trust 
‘for. the next-of-kin із more likely than the direotions con- 
“tained in Kuverbai's will to carry out the intentions of the 
‘testator. There i is, however, no direct but only inferential 


evidence as to the testator’s directions, and under: all the 


circumstances of the case I am not prepared to set aside the 


decision of the lower Court or to old that thore'is sufficient 
evidence of the terms of the power conferred on Kuverbai. ` 
The only remainmg question is whether the plaintiff's 


А claim i is barred by limitation. It isnot barred if Article 128 


‘applies. In my opinion that Article does apply. for the 
plaintiffs are suing ‘for в distributive share of the property 
of an intestate. ` The recent decision of the ‘Privy Council in 
Maung Tun Tha v. Ma Thit® displaces the line of Indian 
cases upon which reliance has been placed for the defendants. 

The deoree"of the Court below must be varied by declaring 
that Kaverbai took only’‘a life-estate under the’ will of 
Bomanji and directing the Commissioner to take an account 
of the estate of Bomaiiji which came into the hands of Borabji 
both before and after the death of Kuverbai. 

' The respondents other than Ratanbsi'’ must be treated as 
formal parties throughout the hearing: in tle lower Court | 
under rule 503. Therefore only one counsel would be allowed 


. to-them in taxation of'costs between party and party.: After 


letters of administration were granted to Ratánbai there was 
no reason for iheir appearing in the appéal at all ав they 
claimed through Nusservanji, and, therefore, no costs ' ean ' be 
allowed to them on the appeal. "Thé order as to costs will be 
that the’ costs of all parties from the date. of the filing of the 


“estate, and: the costs of the respondent Ratanbai i in the сеш 
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of appeal: will come out of the estate. ° The costs of tho 0. 0.7, 
,&ppellants in the appeal must be borne by themselves. 1018 


MACLEOD J.—One Bomanji Kaikhushru Mody died in March Buen: 
1872, leaving him surviving his widow, Kuverbai, two sons, Rarannar 
Nusservanji and Sorabji and two daughters, Nawazbaiand sou g 7 
Banubai. He left a will’ whereby he appointed Kuverbai — 
executrix and she proved the will in April 1872. Thereafter 
she administered the estate until her death in 1906. By her 
will she appointed her surviving son ‘Sorabji, (Nusservanji 
having died in 1899 ) her executor and she purported to 
dispose “of all her property both her own and what she had 
received. from her husband.- After reciting that her daughter д 
Nawazbai was dead and had in her life-time passed a: ‘release 
whereby | she had given up all her claim against the estate of 
Bomanji the testatrix proceeds to make bequests in favour of 
Banubai and the children of Nusservanji. By clauses 9 and 
11 she bequeathed absolutely the residue to Sorabji. Clause 11 
is important :— 

“With regard to any ‘remaining РНР ог и property = 
moneys in cash whatever there may be and wherever the same may be and 
whetherthe same may he mine or ‘whether the same may have been received 
by ‘me on béhalf of (from) my husband or which I may myself have been autho- 
rised according to my. husband’s wil to give away Г make over the whole 
thereof (i.e. everything) to my said son, Sorabji Bomanji Modi." 

From this clause it may be gathered that Kaverbai thought 
she had, under her husband’s will, a general power to appoint. 
Sorabji took possession of the estate and continued to hold it 
as owner until he died in October 1915, leaving в, will whereby 
he appointed his daughter Shirinbai executrix. The will was 
proved on the 19th January 1916. , is А 

The plaintiff who isa daughter of № usservanji then filed 

- this suit praying inter alia that the estate of Bomanji might 
be administered by the Court, and that it might be declared 
that KuWerbai had'no power to make a will арава of апу 
part of the estate of Bomanji. 


The chiéf points for consideration, were : 


(1) Whither the plaintiff's claim was barred by limitation ? 

* (2) Ona proper construction of Bomanji’s will did Kuverbai take (ya as 
absolute owner or (b) as life t@nant with a general power of appointment by 
willt or (c).as life tenant with a special power of appointment by will according 
to the oral directions of the testator ? 

(8) If Kuverbai took only a life-eatate and the power to make,a will was void 
for uncertainty, ` was there an intestaoy ? 
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The learned Judge in the: Court below has held that the 
suit was not.barred by limitation; that Kuverbai took a life. 
interest with power of disposition inter vivos; that the 
direction in the will to Kuverbai to make a will was void; 
and that on Kuverbai’s death there was an intestacy as regards 
the property of Bomanji remaining in her hands undisposed 
of at her death. - Accordingly it was referred to the Com- 
missioner to take an account of the estate of Bomanji which 
was in the hands of Sorabji at the death of Kuverbai with a 
direction that he should ascertain whether the investments 
standing in the name of Sorabji formed part of the estate of 


-Bomanji. 


From that decree Shirinbai filed an appeal, while Ratanbai 
filed cross-objections on the ground that it should have been 
held that Kuverbai took a life interest only i in her husband’s 
estate, 

On the question of limitation it has been argued that Article 
128 can only apply in cases where the claim for a distributive 
share in the estate ef an. intestate is made against a legal 
representative of the deceased or some one legally bound to 
distribute the estate. I agree with the learned J udge that 
the decision of the Privy Council in the case of Maung Tun 
Tha v. Ma Thit™ lays it down that Article 123 applies to 
every suit in which the plaintiff seeks to recover an undistri- 
buted share in the estate of an intestate. It is true that the 
Indian decisions to the'contrary were not referred to, but with 
all respect those decisions appear to have resulted from a 
misreading of what was said by White J. in Issur Chunder 
Dosa v. Juggut Chunder Shaha®. That was'a suit for a’ 
legacy and it is obvious that such а suit can only lie ‘against 
a person bound to pay the legacy under the testator’s will, 
In Keshav Тайра v. Narayan кайган, Sargent C. 
J. said : 

“We concur in the opinion expressed by White and Macpherson, JJ., in 
Issur Chunder Doss v. Juggut Chander Shaka, that the Article only applies to а 
cagein which it is sought to obtain the share from a person who is the exeoutor of 
the will or otherwise represents the estate with a legal obligation to ‘distribute 
the estate’,” 


With all respect it will appear from the report in Issur 
Chunder’s case at p. 81 that the learned Judges said: _ 


' “Article 123 only applies to cases in which the property sought to be recover: 
ed: is not only a legacy, but is also sought to be recovered as such froma person 
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who is hound by law to pay such legaoy, either booguso he is the exooutor of the 
will or otherwise representa the estate of the testator," 

But a suit for a distributive share is of an entirely different 
nature and may lie again any one.in | possession of the 
estate, . 

. The next question is, what is the proper construction to 
place upon clause 4 of Bomanji’s will? . It is true that the 
testator makes Kuverbai ‘Malek Mukhtyar' of all his property, 
but only ‘during her life.’. Clauses 5, 6 and 7 clearly show 
that the testator intended that Kuverbai should carry on the 
management only of the estate in the same way as he had 
been doing, and the gift over to the sons in equal shares of all 
funds-of his property, if Kuverbai died without making a 
will in accordance with his intentions, seems to me conclusive 
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that the testator did not give and did not intend to give to · 


his wife a power of disposition inter vivos, 

Then in clause 7 there are the following words :— 

“Апа in her life-time, keeping God and „Meher Davar before her mind, my 
wife shall duly'as I have directed her orally and according to the times mako 
her will and all my heirs and the heirs of my heirs shall duly act agreeably 
to the same," · 

It has been contended that these = constitute a general 
power of appointment. But in my opinion they cannot be 
read in that way. They point obviously to the fact that tho 
testator gave certain oral directions to his wife and gave, her 
power only to make a will in accordance with those directions, 
Stress has been laid upon the words “and according to the 
times” but it has been shown to us that the proper translation 
of the actual Gujarati words is ‘according to the circumstances” 
i. o., at the time Kuverbai made her will, so that Kuverbai 
might make the testator’s instructions conform to the circum- 
stances аз existing when she made her will. 

There can be no evidence now as to what these instructions 
were, but even if there were evidence, on the authority of 
Heiley v. Hetley™, which ‘appears directly in point that 
evidence could not be admitted. The power then is void for 
uncertainty. It has been suggested that the case might fall 

within the principle laid down in In ve Fleetwood? but that 

- principle is only applicable where, on the face of the will, there 
has been an absolute gift with an indication that the gift is 
subject to a secret trust, so that it is clear there was no intention 
on the part of the testator that the donee should take a 


‚ (1) [190239 Ch. 866. aia (8) (1880) 15 Ch. D. 594. 
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beneficial interest" Then’ parol evidence is admissible 
to prove the trust so as to prevent a fraud, but if the 
particular trust cannot be proved there isa sal trust in 
favour of the next-of-kin. : 

The last question is, whether, since we aniio give effect to 
the will of Kuverbai, there was an intestacy on her death, or 
whether the gift over in clauses 8 and 10 comes into operation, 

The plaintiff contends that it is for the defendant to show 
that Kuverbai died without making в will as mentioned in 
para 7 before the gift over comes into operation, and as she 
cannot do во, there is an intestacy. ' The first defendant on the 
other hand argues that it makes no difference whether 
Kuverbai died without making в will or whether she: made в 
will which is'found to be 4 nullity. 

No‘direct authority on the point has been cited. But it seems 
to me that the testator only intended that the gift over should 
take effect in the case of his wife dying intestate. He made 
no provision for what should happen if his wife died’ 
leaving an invalid wilk Therefore there was an intestacy. 

The decree of the Court below must be varied by declaring 
that Kuverbai took only a life- estate under the will of 
Bomanji and directing the Commissioner to take an account 
of the estate of Bomanji which came into the hands of Sorabji 
both before and after the death of Kuverbai, 


Decree varied. 


Solicitors for the appellant: Merwanji, Kola & Co. 
Solicitors for the respondent: Payne & Co. 
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- Before Sir-Basit Scott, Кї, Ohief Justice, and Mr. Justice Hayward. 


MORARI I GOKULDAS & CO. 
v. 
THE ASIAN ‘COMMERCIAL ASSURANCE CO., LTD. ai 


S Th Bombay Rent Act (II df 1918), “Bets 8— Landlord. and tenati— Landlord", 


definition | of — Lessee entitled to recover rent comes within the definition of 


"landlord," 

The plaintiffs took a lease of a building, on the 6th of A 1918, 
for ‘a period of twenty years with an option of renewal for another seven 
“years, with the object of utilizing its fourth ‘floor as an office for their firm, 
At the date of the lease the fourth floor was in the occupation of the defend- 
ants on a monthly tenancy, Ав arranged between the plaintiffs and their 
lessor the latter gave notice to the defendants to quit on 3lsb March 
1018 as the plajutiffe’ tenure was to commence on the lst of April, The 
defendants refused to quit the premises and the plaintiffs filed this suit for 
possession on the 10th of April 1918, ‘the day on which the Bombay Rent 
Aot (II of 1918) came into operation. The plaintiffs alleged that the fourth 
floor was reasonably and bona fide requiréd by them for their own occupa- 
tion. The defendants contended that under в. 9 of the Bombay Rent Act 
they could. not be ejected. -The Court of frst instance dismissed the 

plaintiffs’ suit, On appeal :— BY ee а Р 
Held, reversing the decree of the lower Court, (1) that the plaintiffs. fell 
within the terms of the definition of ‘landlord’ in s, 2 (c) of the Bombay 
Rent Aot, for they were the persons entitled to recover rent for the 
premises when the Act came into force; and 
(2) that the plaintiffs were entitled to the possession of the fourtli floor 
‚ as they reasonably and bona fide required it for their own odoupation, 


Action for ejectment. 

The plaintiffs by an indenture of lease, dated ath. February 
1918, leased a building for а term of twenty years from the Ist 
of April 1918, with an option’ of renewal for another seven 
years. The lessor assigned to the plaintiffs the reversion and 

. benefit of all leases and tenancies in respect of the said 
building at the commencement of the term. 

At the date of the said’ indenture the defendants were in 
possession of a portion of the fourth floor of the said building 
as tenants of the lessor. 

The plaintiffs stated that as they required the fourth floor 
of the building for their own use for locating their offices 
there they requested the lessor to determine the tenancy of the 
defendants. Тһе lessor, thereupon, asked the defendants to 
vacate and deliver up possession of the portion of the floor in 

` their рыш at the end of March 1918 as he had: let 


* 0.0.7. Appeal No. 14 of 1918, 
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the whole building to the plaintiffs, but the defendants did 
not vacate the portion in their occupation. The plaintiffs sued 
the defendants praying that the defendants might be ordered 


to vacate and deliver up possession of the portion of the 


building in their posseasion and to рау compensation to the 


` plaintiff for use and occupation of the premises from the Ist 


of April 1918 until it was vacated at the rate of Rs. 950 por 
month. um 

The ‘defendants in their written statement contended inter 
alia that the portion of the building in their occupation was 
not reasonably and bona fide required by the plaintiffs for 
their own use ; that the plaintiffs should stay in their old offica 
till the end of the war; that the lessor had granted to the 
defendants а lease of the portion in their occupation for a 
period of three years with an option to continue for a further 
period of two years expiring on 3818 January 1917 
at the ‘rate .of Rs. 150 a month; that in November 1916 
16 was agreed between the defendants and the lessor that. the 
latter should grant tothe former a lease of five years com- 
mencing from Ist March 1917 at the monthly rent of Rs, 200 ; 
that in the beginning of 1917 the manager of the lessor 
approached the defendants and told them that they would be. 
allowed to occupy the premises on payment of Rs. 175 per 
month and that ав long as they wished to occupy the same 
they would not be required to vacate the same; that relying 
on the said representation they did not insist upon the said 
lease of five years commencing from Ist March 1917 being 
exeowted ; that they were thus fraudulently prevented by the 
said manager from insisting upon the execution of the said 
lease and that they’ were entitled to have the said lease 
executed ; that neither the plaintiffs nor their lessor was 
entitled to eject the defendants by reason of the provisions of 
the Bombay Rent Act (II of 1918); and that the plaintiffs were 
not entitled to compensation at the rate of Rs. 250 per month 
or to any compensation. 

Beaman J. who heard the case dismissed the suit. The 
following is the material portion of his Lordship’s judgment:— 

“I now come to what is by far the, most important part 
of the case since it affects the working of the Rent Act, and 
if the principle contended for by the plaintiffs is valid, it 
might at the same time Ъе so extended as to render the Rent 
Act entirely nugatory. I should nog have the slightest doubt 
as to what the docision should have been in this case had the 
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plaintiffs’ lease been made after the Rent Act had come-into ©. 99 
force. In point of fact it was negotiated and the agreement 1919 
completed, as I have said, in December 1917, some four months теки бе- 
before the Bombay Act II of 1918 became law. .I have been KUIDAS & Со, 
at some pains to ascertain how much' may fairly have been ,.* бом. 
presumed to have been known by the public of the contem-  xwmonr 
plated policy of Government at or about the end of 1917; and’ o pe 
here Т. have been assisted by the diligenée of the plaintiff 
counsel who assures me (and this has not been contradicted) 
that although the tenants’ agitation had certainly commenced 
by the end of 1917 and was being vigorously carried on 
in the columns of one of the leading newspapers in Bombay at 
any rate in December 1917 and January 1918, no mention 
whatevér is to be found of any government move in this 
direction ‘till the Ordinance of the 2nd of February 1918 was 
passed. Upon that there is а leading Article in the Times of 
India of the 5th of February but the actual Bilt does not seem 
to have’ come within the province of public discussion until о 
after the 20th of February 1918. The lease, upon which the 

. plaintiffs rely, was actually executed on the 6th of February 

1918; and, on the 18th of February 1918, Sir Mahomed Yusuf 

as original landlord gave the defendant notice to quit. Iam 

quite prepared on these facts to absolve the eminently re- 

spectable plaintiffs’ firm’ of any deliberate design in taking 

this lease of evading the contemplated legislation, It is equally 

clear to me, however, that if I give effect to the principle upon 

which this claim rests, I shall open the door to innumerable 

evasions of the Act by private agreements between landlords 

and would-be tenants offering much higher rents than those 

at present in occupation. So пропа mere ground of policy Ы 

I should view this claim with great disfavour. That, however, 

` would'not be sufficient in itself if it is in all respects legally 

good. The question, then, arises: Is it? It is contended on 

behalf of the defendant that & 9 of Bombay Act IT of 1918 

must be read subject to the definitions contained in 8. 2 and 

the generally governing words with which that section opens. 

For instance, we have here to determine who is ‘landlord’ within 

* the contemplation and for all the purposes of this réctrictive 

piece of legislation. _Now the definition of "landlord" in 

8. 2 is fairly wide, although I think the plaintiffs could not 

possibly be brought in except under the concluding words of - 

clause (1) (с) ав deriving tijle under the original, landlord. Now 

the point of importance arises in this way. Let ds suppose 
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that a landlord has let his premises: to a monthly tenant at 
а given rent and knows perfectly well that he cannot prove 
as he would have to do under s. 9, if he wished фо evict 
that: tenant, that he desires: the premises, for his. own 
‘private use and occupation.. .In such a situation, assuming. 


D. that the existing rent was Rs. 100 a month,.the landlord 


AsveANOS would be obliged to retain the tenant for the duration of the 


Beaman J. 


Rent Act а& в rent never exceeding Кз. 110 a month and 
similarly in the case of all longer leases expiring while. the 
Rent Act was still in force at an increased rent of Rs. 20 per 
cent. Now, suppose another tenant, who really desires to 
occupy these premises, offers the landlord Rs. 200 & month 
rent. Upon the principle contended for by the plaintiffs all 
that need be done is for the landlord to sub-lease the. entire 


. premises to the tenant who is offering.a higher rent and then 


allow that tenant to evict the former tenant on the ground 
that he bona fide desires to occupy the premises himself. -It 
is objected that no landlord would be foolish enough | to do this, 
because the incoming tenant might, under the provisions of-the. 
Rent Act, refuse to pay more than the recoverable rent and. 
that is of course quite true; butit is also true that private 
agreements of this sort might be made, and, probably are. 
being made, by landlords with tenants offering to take tho, 
premises at & higher rent so as to take the advantage of the. 
provisions of s. 9 of the Rent Act. I think that in those, 
circumstances it is clear that а wide door would be open to. 
the general evasion of the polioy of the Aot and tenants really, 
now in occupation would be exposed to broadest eviotion . by 
this round-about method. 

Here, for instance, the plaintiffs firm, no doubt. ае P 
they bona fide and reasonably wish to occupy the fourth . floor, 
of this building, I cannot say that they in, my judgment have: 
made out в very strong case even on this ground. They have, 
done very well so far in their present promises in Tamarind. 
Lane. I do not wish to cast the slightest discredit on the, 
gentlemen ` who have come forward to justify their claim, but: 
I think ib is olear from Sir Dinshaw. Wachha’s evidence that. 
he himself did not think the case a very strong one., But. 
assuming that they really. did defire to occupy this fourth. 
floor and that they are under pressing need, to obtain. larger. 
premises somewhere it is obvious that stripped of all other 
extraneous cirdumstences this is a case of competition ‘between. 
кары The four tenants already" in occupation, ttaturally 
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desire to remain. The. plaintiff-firm wants to get.in as tenants, 0: 0. J 

The. landlord knows perfectly well that he cannot evict any of 1919 

these four. tenants because of the provisions of the Rent Act. ene rn 

But by. the devióe' of sub-letting the entire building for a long xyrpas & Co. 

term of years to ihe plaintiff. firm he puts them in a position 9, 


Astan Сом: 
to evict the tenants on the ground which is not available to  мкнслъ 


„himself. It is true that the plaintiffs have taken what may seem “497#4xou 


Co. Lrp, 
в great risk. Tliey have agreed to pay Rs. 2000 a month — 


more rent for the first ten years and Rs. 2500 a month more бешин Jo. 
rent for the next ten years than the building’ is at present 

yielding ; ‘and it is clear that excopt for the advantages that: 
may accrue to them from being able to occupy, the fourth floor 
themselves, they stand to lose so long as ihe Rent Act: 


remains in force. I think I began by saying, that the building 


yielded- Rs, 4500 in all to its owner, Sir Mahomed Yusuf. If; 
every oné of the-tenants were compelled to pay. the highest: 
recoverable rent, that ів to say, 20. per cent. more, the plaintiff- 
firm would still be losing considerably on the bargain so long 
as-the Rent Act remained in- force. On the other hand, seeing. 
how rapidly rents:are rising in Bombay and calculating upon 
general probabilities, they may ‘very fairly reckon upon 
recouping themselves many times over bofore the expiration 
of their lease for the temporary loss they will sustain dung 
the currency of the Rent Act, `, 

Now, ithe question really is; again, whether a sub- аади is 
to have powers and reliefs under the Rent Act which the 
lessor himself, certainly would not have and could not ask for, 
Itis to be noted in this connection that the defendant has 


never recognized the plaintiffs, as his landlords and has never 


attorned to them. For the plaintiffs, it is contended that 
looking to the terms of their leasé and the assignment of the 


` reversion, it is quite clear that undér the general law they 


would be entitled. to evict monthly tenants and would in all 
respects be landlords. That is very likely so. But in dealing 
with в special piece of legislation like the Rent Act, I have 


to pay very careful attention to its language, and the section 


while defining ‘landlord’ has cautionary words which prevent 
that definition being so extended as to defeat the intended 
policy of the;Act. -I think that there could be no more glaring 
instance than-this of. the danger provided against by. the 
Legislature. It is quite true that speaking generally а 
sub- lessee like the plaintifig would.be.a landlord tò, all intents 
and ee 9 on the expiration of all leases current at the 
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time the gub-lease was made.’ Thus they will necessarily be assi- 
gnees of the reversion. But it would also be entirely repugnant, 
as'I understand, not only to the policy of the Act but to the 
express intention of s. 9 of that Act. ·Еог, by a-sub-lease of 
this kind every tenant would be exposed to the _ eviction 
against which the Act is, intended to protect him, by the 
landlord assigning all his reversion to а person who wanted 
to occupy the premises himself which really the landlord-never 
did and never could have pretended that he did. It is on that 

ground that I think that this claim ought to be rejected. 

I am not imputing any dishonest intentions whatever to the 
plaintiffs. That, I think, in, the facts known, would. be 
altogether unwarranteble. They are men of high position and 
good repute, and I certainly have no desire to throw the 
slightest suspicion upon the honesty of their motives in taking 
the lease of the 6th of February 1918. On the other hand, I 
cannot ignore the fact that the rent question was being hotly 
agitated about that time and that every one'knew that some 
legislation was impefiding and that that legislation would 
restrict the powers of landlords: Of course this might be 
used as an argument in favour of the bona fides of the 
plaintiffs. Considering, however, the close proximity of the 
date on which the lease was made to the date on which the 
Bill was actually passed, it is possible to say no more than that 
its general scope might have been айе by well- informed 
members of the public. р 

I would revert for опе moment-to а very curious point 


‘raised by the defendant touching the oral agreement at-the end 


of 1916. ` It has been argued here that the whole of that story 
must be'untrue because the agreement itself.is so manifestly 
disadvantageous to Sir Mahomed: Yusuf and the deféndani 
could never have believed that Sir Mahomed Yusuf could have 
been а party to it even if Sangvi really: made. such ап: oral 
proposal, I will only observe upon that that considering that 


„Біг Mahomed Yusuf must have known that he was bound" ‘to 


give a five years’ lease at that time if the defendant insisted 
upon it, ће might very well have thought, considering how 
rents rapidly rose in Bombay, that,it would be bettar-to per- 
suade the defendant to stay ‘on as a monthly tenant ata 
somewhat lower rent.on the very general assurance that he 
would not be disturbed, and as far as I see he would never 


.have been disturbed but for the desire of the plaintiffs to 


joogupy the fourth foor of this building. There is nothing to 
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indicato that Sir Mahomed Yusuf, if he ever made any such % 0. J. 
offer personally to the defendant, intended to resile from it, 1919 
But it is quite natural upon what has been said here to. aud a 
suppose that being. в young and.very wealthy man, he might ee Со, 
have preferred in respect of this building to be free eR m 
from the worry of collecting rents, etc., and so accepted the- мкютл, 
proposal of:the plaintiff-firm to take the whole building off ‘Go. Lam. 
his, hands ata very large profit on a long lease. In acceding 
to that’proposal I can well believe that Sir Mahomed Yusuf Beaman ^ 
paid no particular attention to the case of individual tenants 
or had in. mind, any offer he had made, if he had made it, 
through his estate agent Sangvi a year or so earlier to the 
defendant.. But that some such offer was actually made I 
have no doubt whether with or without the authority and 
knowledge of Sir Mahomed Yusuf. . 
Thus, I wind up the whole matter by holding that for the 
purposes of the Rent Aot, sub-lessees, situated as the plaintiffs 
are, cannot use s. 9 of the Aot to their own advantage where Р 
the tenants’ real lessor and the owner eof the building could 
not have done so. 
There is one other point , to whieh I must advert before 
concluding this judgment. It is a very curious point and 
I own that I-am not sure how far it really goes in law. It 
arises.in this way. . The lease is taken out in the name of four 
‘partners of the firm of Morarji, Gokuldas & Co. But the 
premises are now required for the firm and not for the indi- 
vidual uses of those four partners, and the firm includes в fifth 
partner Sir Dinshaw Wachha, who is not the landlord. On 
this the defendant contends that there is a clear distinction 
.between.the personal interest and the bona fide requirements 
of the true landlords if the sub-lessees are to be so considered 
under the Rent Act and the requirements of the firm. That 
cannot be denied, but how far such a distinction would go to 
defeat the claim of the firm as a firm because one of its 
partners is not the landlord, I confess, appears to me to be 
a very difficult question. In the, view I take of the substantial 
‘defence, if is not necessary to answer it. 
* I think this claim ought to be dismissed with all costs , and 
80 I declare.” А 
The plaintiffs appealed. 


` Weldon and Desai, for appellants. 
Strangman, Advocate-General; and Kanga, for. respondents, 
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ScorT C. J.—As a’ КЕТ of negotiations which commenced 
in December 1917 the plaintiffs took & lease from Sir Mahomed 
‘Yusuf of hia premises. in Church Gate- Street consisting of 


KULDAS & Co, ® four-storied house, ‘on she 6th of February 1918. 


Ee Com- 


By the lease the plaintiffs became entitled to the premises 


' wmmoan for twenty years, ata rent of Rs, 0,500 per annum for the 


ASSURANOH 


Co. 


Lrp, 
—Ü 


LET P 


first ten years and Rs. 7,000 for the second ten years -with an 
option of renewal for another seven years ‘at the same: rent 


` and by-the leasa they acquired the benefit of all. su | 


tenancies, - i vor 

' Their objed in taking the fanis was to utilise the fourth 
floor as an office for their firm. At the date of the lease it 
was held by the defendants on 8’ monthly tenancy and the 
plaintiffs arranged with Sir’ Mahomed Yusuf to give notice 


' to quit on the 31st March to the: defendants as' the раш 


tenure was to commence: on the Ist of April. 

. Accordingly such notice to quit was given to the defendants 
on the 18th of February. 

They did not, howefer, quit at the eommencement of the 
plaintiffs’ tenure. Therefore they were not in lawful occu- 
pation of the fourth floor. They were-trespassers. On the 10th 
of April the Bombay Rent Act (II of 1918) came into: force 
and on the same day the plaintiffs filed this suit for possession 
of the fourth floor. The-defendants contend that under thé 
Rent Act they ‘cannot be ejected: They Hy upon в, 9 which 
so far as material is as follows :— 


«Мо order for the recovery of possession of any premises shall be made so 
long as the tenant pays or is ready and willing.to pay rent to the full extent 
allowable by this Aot and ,performs the conditions of the бепапоу,: Provided 
that nothing in this section’ shall apply.. .where the premises are reasonably and 
bona fide required by the, landlord Gither for the erection of buildings or for his 
own oooupation..... ` 


; The plaintiffs Rye that the premises are РРА re- 
quired: by them for'their own occupation. 

The learned Judge, after a consideration of the ouis 
adduced by the plaintiffs, held that it would be unwarrantable 
to throw the slightest suspicion upon the'honesty of their 
motives in taking the lease of the 6th February- by which І, 
understand him to mean that although they had not made out 
a very strong case of inconvenience in their former -premises 
they did bona fide require the fourth floor for their own 
occupation. It seems to me. that on this point there. бап 
hardly be two opinions. The plaintiffs are paying: io . their 
lessor for & long term a rent much higher than that he was 
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already receiving and.this coupled with their evidence’ ав to 0. C. J 
‘the inadequacy of their present office accommodation convinces 1919 
me that they reasonably and bona fide require the fourth m Р 
floor for their own occupation. It isindisputable that theplain- Mopani Co, 
tiffs fall within the terms of the definition of ‘landlord’ in ‘the & 
Bent Act, в, 2 (с) for they are the persons entitled to recover ` weromr 
rent for the premises.. The learned Judge, however, held that доран 
their lessor did not require to occupy the premises and  — 
therefore could not by assigning a reversion to the fourth 
floor confer the right to claim to occupy that portion of the 
house. 

. Whether that argument would be tenable if the landlord had 
assigned his reversion after the ‘Act came into force is a 
question which does not.arise in this.case for the landlord had 
parted with his rights for twenty years and the defendant’s 
tenancy had determined before the Act came into force and I 
find it impossible to hold that the Act has any retrospective 
force in limiting the operation of prior transfers. The plaint- ° 
iffs were tho 'landlords” when thè Act c&me into force and I 
cannot find in s. 9 or in апу other part of the Act anything 

to prevent them from: (exercising the"rights reserved to land- 

lords by:s. 9 (2). P 

The defendants, besides relying on the provisions of the 

Rent Act, contend in their written statement that they are 

entitled to specific performance of a lease of the fourth floor 

from Sir Mahomed ‘Yusuf for five years. . Their evidence, 

however, negatives any such claim. It shows that they had a 

lease prepared and stamped: {о take the-fourth floor from Sir 
` Mahomeéd Yusuf in November 1917 for five years at 200 per 
month but owing to some conversations with, Sir Mahomed 
Yusuf’s agent they abandoned the idea of a lease and agreed 
` to pay Rs. 175 per month on the understanding that they 

would not be evicted. Assuming the story of the promise or 

understanding that there would be no eviction is true it 

cannot prejudice the plaintiffs who admittedly had no notice 

of any such understanding. The defendants may have some | 

right of action against Sir Mahomed Yusuf but they have no — 

defence to the plaintiff'g claim for possession under , his 

registered lease. 

A further point was made that the plaintiffs. were е 

entitled: to sue as the firm of Morarji Gokuldas & Co. includes 

Sir Dinsha Wachha who is not а party-plaintiff. That gentle- 
` man has deposed that though a partner he lias no іпіегеві іп 
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0. [ J. the financial side of the firm or.in tlie lease in question. Не 
1010 is indeed a salaried partner only not interested іп the assets 
“~~ and therefore. not a. necessary party to.a suit suchas thia. 
Е & rud . We set aside the decree of the lower Court and pass a decree 
fiis os . for the plaintiffs for possession as. prayed—Hs. 165 р. m. from 
ывкойь 1st April 1918 till delivery of possession as compensation for 


[oic use and oceupation— with costs throughout on the defendant. . 


‚бов O, Ja ee ON: pan db 5 | Decree set aside, 


— 


P Solicitors te appellants; Payne. бо. 
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" Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Blah, 


1918 7° -NARSINGGIRJI MANUFACTURING CO. 
wv q. 
` September 10 -` "THE GREAT INDIAN PENINSULA RY.* 


‘Indian Baibeayi Act: (IX: of 1890); Beo, 7f—' Goods ‘delivered io be carried”-m 
.., Goods lodged by consignor in the forwarding goods shed of a railway station— 
| Emission ofa spark from а passing engine—Destruction by five of the shed 
and the goods—Liability of the Railway Company—Negligence of tha Oom- 
pany in having no proper watering arrangement—Inflammable nature of the 

X 7 roof of the shed—Stacking of gunny bags consignment which caught fire first. 
Log The plaintiffs through their agent (Hundekari) took- their. ‘goods to ‘the 
ı .'goods:yard of the Sholapur Railway Station and stacked them in the 
forwarding goods-shed before the station staff could load them into a 
waggon.. The consignment notes in respect of the goods were given by 
‘the Hundekari and received by the goods clerk, who duly registered them, 
but the plaintiffs obtained no formal receipt of the goods from the railway. 
| -At'one end of the shed, &nd separated from the rest by a metal sheeting, 
i^ "there were stacked a number of bundles of empty gunny baga. A spark from 
''' theshunting engine working in the goods yard ignited the gunny bags ; 
the fire soon spread and burnt down the whole of the shed with the’ goods 
init, The-rapid spread of the fire was due to the presence of the ganny 
bags, the inflammable, nature of the roof materials and the prevalence of 
a heavy wind. Аб, the time the fire broke out the railway hydrant waa nob 
' in working order. It was some considerable time before it could be opened ; 
and when it was opened no Water came through it that could be used for 
the extinguishment of the fire, The firstewater that was brought to play 
upon the burning shed was water from an adjacent mill The plaintiff 
‚+ sued to récover the value of the goods from the railway company; but 
the trial Court dismissed the suit on the grounds that, under the ciroum- 


. t First Appeal No: 114 of 1816, Firg; Class Subordinate | Judge . at 
. from the decision of 8. N, Bethaye, | Я Sholapur, in Suit No, 709 of 1914, ; . 
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..,8banoes of the case, the goods could nob be regarded as ‘delivered’, to ‘the A. C, Je 
railway company within the meaning оЁ в, 72 of the Indian Railways Aot; 1918. 

, and that no negligence was proved against the railway company. The  .—— 


plaintiffs having appealed:— . А prd a 
`` неа, (1) that the plaintiffs goods were “delivered to be carried” within eem ` 

the meaning of в, 72 of the Indian Railways Act, вз зооп аз шоу weré taken G.I. P. 

into the-goods forwarding shed ; . Rawat 


(2) that there was negligence on the part of. the “railway company, 
inasmuch as they did not do their duty in taking all measures for the 
protection of goods in the goods-shed when the risk of fire was imminent or 
had actually ooonrred, 

' BurT to recover damages. 

The plaintiffs through their agent (Hundekari) sent their 
goods to the Sholapur Railway Station for carriage. The goods i 
' were let into the goods yard, and registered i in the company’s, 

"books. They were next weighed and given mark Мов, by the 
defendant railway company, who also took charge | of the 
consignment notes. The railway receipts for the goods were 
not given to the plaintiff’. Whilst the goods were awaiting 
loading into a railway waggon, theye were stacked in the 
forwarding goods shed. At an extreme end of the shed, and 
separated by а metal sheeting from the rest, thére were stacked 
bundles of empty gunny bags which also awaited loading. | 

‘On the 14th of May 1915, while the goods were atill so lying, 
B spark from a shunting engine ignited the gunny bags, The 
fire immediately caught the roof of the shed which was of an 
inflammable nature; and in a short time the shed .was burnt 

: down with all its contents. 

At the first alarm of the fire the allis: officials tried to 
open a railway hydrant which was close by; but 16 could not 
be opened for some time. At last when it was opened, no 
Water came through it which could be used for extinguishing 
the fire. ‘It was the water appliance of the Vishnu Cotton ° 
Mill, which was close by, that yielded water with which the 

.fire was eventually put out. 

The plaintiffs sued to recover the value of their goods from 
the railway company. 

E The railway company contended inter ali that the goods 
in question were not delivered .to them; and that no negli- 
gence could be imputed to "them either in the origin of the fireor 
the destruction of the plaintiffs’ goods i in the forwarding goods 
shed. 

The trial Court held that there was no legal delivery of the 
goods to the railway company so 'as to fx - thom- with 
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1918; 
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; protection of the goods after the. fire had satu occurred. 


бір, 
Railway 
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‚ liabilityfin ` ‘respect ` “or them ;’that’ the company: had. ‘taken ` 
reasonable afd’ proper’ care for е" prévention' of the fire, except: 
. that'they did not: provide an adequate roof to the goods shed” 
in .question and that “they had taken proper measures for: the 


The suit was, therefore, dismissed. . cdd diia. "ud 
, «L he plaintiffs appealed, to.the High Court. Lan aT 
“Wadia; with N. V. Gokhale; for'the dppellant:, ' ' ^" г 
"Binding, With Little & Oo., / for the respondent. , Ta ЛЕ 


Scotr С. J. —This appeal arises in. Civil Suit No, 109 бї 
1914 in the Court of .the First Class. Subordinate Judge ab 
Sholápur.. It ів one of a number of suits resulting" from the 


‘destruction’ of goods, in: the goods’ forwarding shed at. Sholapur' 
: by: & fire which’ took place , on the Mth May 1918 at about, 


So'elock i in the afternoon. I 
The defendants are в, “company governed byt the provisions 


of the Indian Railways Aot of 1890.. 


2 Section 72 of that Agt provides that their liability i in respect 
of goods, delivered to be carried shall be that of a bailee under 
8. 151 of ‘the Indian Contract Act, and their liability ав bailee · 
in ‘Féspect’ of' such ‘goods oan only, be. limited, ‘by agreement 
with ` the; ‚ consignor. provided , that such „agreement, has been. 
approved by the Governor General i in. Council. The expression: 
“goods delivered , to be carried" ів taken from ‘the English 
Carriers Act, and в. 72i is intended to indicate that the railway, 
éompanies їй this country shall not be liable to- the extent of. 
common carriers in England, but only as tailees under, ee 
Contract Act.” The words ‘delivered to be carried” must, 
seems “to mà, bé Fead” ` literally : and according ` to, their we 
meaning | in the same. Way. as they, have. always been read: i in 
éorieotion with oases „arising under the English Carriers Act., 

The’ first question which. arises is, whether upon. the facts 
proved the goods of ihe plaintiffs had’ been ‘delivered ; о be 
carried’ at the time of the fire by. which they, were destroyed n 
For if ‘this: question is anawered i in the negative the plaintiffs 
suit must fail. 

"There. is no, ‘dispute’ ag rs “the pródeduré, resulting i in hie 
goods ‘being’ lodged in the goods forwarding shed. It, is, 
described i in the judgrüsnt c “of the. trial Court as follows — use 


tiho Ича (agent) in. charge of ‘goda appears at, "the aded gate, 
pares the upper part of the consignment note and presents it to the gate 
merk<who on: secing that the consigniienbi is camplete gives'the serial number 


9t the day to the consignment note.and'takee::the Hundekari’s ‘or conslgoor! | 
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signature in the 10th solum of фе, Register Esh. 4. The. goods are:taken А; 0. J, ` 
on the premises ‘of the forwarding . goods. -shed and are dumped down in the 1918: 
proper section in ‘the goods- shed. The Huüdekari is ‘generally aware of the sun 
position and thére are boards stuck. to show һе section, If he is not’ aware узт 
the clerks tbere give him the information.- The register ‘clerk fills the first ` Marg. Co. 
and, second columns of the, lower: half of^the consignment note in English v 
beforo it is given back to thé Hundekari. _-The consignment’ note 18 next taken G.I! P.” 

` by the Hundekari to the clerk callod receipt olerk who marks the entries of alway 

the first two columns of the. office copy of 'ailway receipb:called record receipt Scott C. J. 

along With other copies by use of carbon paper, makes, entries as to sender and — 

consignee; place ; of destination of the "goods from tho‘ consignment note, and we 
then’ gives the intended’ mark number of’ the’ ‘goods. in the "third ~ column and 

puts in thé Book number and by humber, i. e, the. entire. reoeipb number on 

the:conalgnment. note’ ab ita right hand upper corner,’ The serial number of 

the consignment note is at times found on the reoord receipt. ' The consign- 

‘ment note so marked is next presented to ‘one of the ‘foremén to which the e 

consigumént: relates according as it has to go to up.or down direction or-.to the 

grain scale and the foreman next óalls проп ће Hundekari to get the goods ab 

his expense to the soale where a waggon, for the- goods is, available, ‘He next e 

weighs t the goods, orders the marker under him “to „ро. márk. ‘number on the 

packages, and filla tho column in ‘the lower. part of the consigoment note 

‘réluting to ‘actual weight, the -waggon" number and of the “condition of: the 

‘goods, if any, and then orders the Company’ s Hamals to load the goods, The о 

еіп, marking | and loading are done at once, апа ab the Ваше time and 

the. consignment 1 nobe is next sent by. him singly, it desired, orina lump number 

' Stoth 6 goods clerk ‘who enters the ‘columns of weight charges, the rates of ‘the 

several railways,’ Зе апу. the total charges, ito: pay or be paid, and makes a note 
‘ofthe ris: note to be taken if any in the lower part of the consignment note 
. 16 is next sent by him to the receipt clerk who prepares tho: record receipt from 
the particulars in the aforesaid consignment. note and is ready to give it to the 
Hundekarl ` "The Hundekari takes the mark ‘number from the’ receipt: 'clerk 
"on presenting the consignment note to him as noted above,' and then : going ќо. 
‘the marker clerk unloads the goods at the. place shown: by him, gets him, the | 
marker clerk, to note the marks on the packages, ‘and then he, goos and gives 
over the consignment note to the foreman and does fothing more. ` Lhe fore" 
man gets a and weighs the goods on the soale and loads. them on “behalf of „the à 
“Company: and the Hundekari geta the ud reosipt the- next day. or -any 
-later date from the receipt clerk,” f 


" The learned. Judge, "Appears: to. haves doubted. whether the 
‘evidence that after the Hundekari ; gave ovér' the consignment 
-hote to the” foreman he did nothing i more in relation to the 
' goods was oórreot, : Whether correct or not it’ appears to te 

that the railway ` company cannot escape from the conclusion 
that’ the: goods were ‘delivered to, "be 'Càarried'' as Boon as they 
were taken into the goods forwarding shed. һө delivery” 
Ys the delivery of the’ consignor and the ‘intention of. ‘the 
бопвідпог hus to be considered. For what other purpose can 
it be supposed that ‘tha consignor r;delivers goods to & rdilway 
company to. be lodged ‘in. the forwarding shed, if not to ba 
: carried by railway tr ‘The, mere fact that the, particular. bratich 


“of the railway. administration whioh- is concerned with the, 
BEI 
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loading of goods upon trucks has not yet-handled the goods 
cannot affect the question whether-the goods have been delivered 
by the consignor to be carried, compare Burrell v. North®, a 
case under the English Carriers Act. In-Chapmanv. Great 
Western Railway Co. it wassaid: “The contract of the carrier 
being not only to carry, but also to deliver, it follows that, to a 
certain extent, the custody of the goods as carrier must extend 
beyond, as well as precede, the period of their transit from the 
place ‘of consignment to that of destination. ` First, there is in ' 
most instances an interval between the receipt of the goods aud. 
their departure—sometimes one of considerable duration”. The 
Company’s rules and notifications suggest the same conclusion, 

For example, Ex. 80, page 285, в Supplement to the Traffic ` 
Instruction Book, revised Order No. 101, entitled "Procedure 
to be adopted in regard to the ‘despatch of goods", states: “А 
sender desiring to despatch goods by Railway will bring his 
goods into the Railway Yard and stack them on the platforms 
in a manner prescribed and in a position to be pointed out by 
the Railway Compafy. II.’ Should the quantity of the 
goods tendered be in excess of the accommodation available, 
the Railway Company will close its gates to the receipt of 
goode for despatch. The. Railway Company will be the sole 
judge of when it is necessary to close its gates to the receipt 
of goods trafic, but it. will endeavour to give notice at 18 


_ hours the previous evening of its intention to do.so. , When 


the Railway -Company opens its gates for the reception of a 
limited quantity of goods only on any day, the quantity to be 
Teceived will be stated in the notice referred to.” , 

_ Exhibit 92 is an example of the notices which the Company 
was in the habit of issuing advising consignors that the goods 
shed was open for the receipt of goods for despatch. ‘The 


-receipt of goods for despatch,” which is the’ expression used ` 
‘in clause II of Order 101, describes from the railway com- 
-pany’s point of view the operation which the consignor -would 


regard as ‘delivery of goods tobe carried. The railway 
company in order that they may not be responsible for the 
goods in the goods. shed “have endeavoured to limit their 
liability-by taking the signature of the consignor upon: one df 
their register forms so as to indicate that he acquiesces in the 
terms stated above the signature: It is, however, admitted, 


¿and correctly admitted, by the learned counsel for the: railway 


company that if the goods have been ‘delivered to be carried’, 
(1) 0847) 2 0, &K 690, , (2) (1880) 5 ©, В. D, 278, 281, 
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‘such an agreement as is indicated by the eonsigno» '8 signature 
upon the register form would not, inasmuch as it has not been 
approved by the Government of India, be of any avail. We 


41] 


А, б, J. . 
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NaxsineoigJt 


. are, therefore; unable to agree with the decision of the learned Mara, Co. 


Judge that the Company are not liable inasmuch as the goods 
had: not been delivered to be carried. 


G. t Р. 
Капта 


- The first question. being answered in the affirmative and бой O. J, 


against the railway company, the question remains whether 
the defendants have discharged the onus which is upon them 
of showing that they took proper care of the goods committed 
to their charge as bailees. 

It is important to notice that on the 30th April 1912 a fire, 
took place at-the. goods shed of the same Station in which a 
number, of bales of cotton were destroyed, and the conclusion, 
came to by the investigating Panoh was that the fire was due 
to engine sparke. That also appears to have been the opinion, 
of the Station Master.—See Exhibit 151. 

. The fire in the present case, as. has. bon stated, took place 
on the 14th May 1918, and a report *was called for by the, 
District Magistrate from the railway. company in that month 
for submission to Government. After various reminders the 
District Magistrate obtained information from the railway 
company that the fire in the gooda shed had originated from 
a spark from the shunting engine working in the goods yard 
and that a number of bundles of gunny bags which were 
stacked in the west end of-the forwarding goods shed were 
noticed to be on fire at about 3 noon on the 14th of May. 
Every attempt was made to extinguish the fire, but this could 
not. be done owing .to a heavy wind and the rapidity with 
which the flames burnt gown the whole of the shed with the 

goodi: init. ‘See Exh, 160. 
` <. On the 12th June 1913, the Depuis Traffic Manager had 

addressed. an answer (which did not reach its destination) to 
the District Magistrate in reply to his inquiry of the 29th 

“of May stating that a number of bundles of gunny which were 
stacked in.the west end of the forwarding goods shed were 
noticed to be on fire. It had not.been ascertained how the 
fire originated. Every attempt was made to extinguish the 
fire, but this could not be done owing.to a heavy wind pre- 
yailing at the time and, the flames spread rapidly burning 
down the whole of the shed with the goods i in it sane close t9 
| E NN. è ie А : 
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As regards the cause of the fire there appears to be no other 
conclusion open to the Court upon the evidence but to hold 
that it was due to the sparks of a shunting engine which was. 
working alongside the goods shed in the afternoon of the: 14th 
of May. The emission of sparks however isnotin.all cases evid- 
ence of negligence and it has.been proved that the railway 
company had adopted the best known mechanical devices 
availablé to them for the prevention of spark emission, and 
the danger: of - spark emission ‘was. therefore reduced ‘to: 
minimum. ;If, therefore, the Company: are to be held liable 
for: negligence, it must be on some other ground than. the 
emission of в spark from the shunting engine. : 

` The evidence now ‘recorded makes it clear that the fire 
commenced аё the northern end of ' the goods shed ‘with the 
ignition’ of bundles-of günny ‘bags’ stacked against the iron 
sheeting with which the northern end of the shed was: partly 
inelosed, that the flames - -rapidly ignited the roof of the shed, 


- and that in consequence-the--shed and the goods in it were 


destroyed. It is confended ‘that the storing of: the gunny 
bags at the northern-end of the shed was evidence. of negligence 
inasmuch as they constituted inflammable material, and the 
experience ‘of the previous year should have shown the danger 
arising from sparks of shunting. engines. Although the gunny 
bags. were separated from the contents of the goods shed by 
metal sheeting, weare of opinion that their storage in that posi- 
tion was evidence of negligence since’ the ignition of the gunny 
bags would at once endanger the inflammable roof of the shed. 
The most vulnerable points in the defendants’ case are the 
inflammable nature of the roof of the shed and the absence ‘of 
proper resources for the rapid-extinguishment of the fire. + 
~ With regard to the-materials of the'shed:the Station Master 
(Exh. 73) says :- “The roof of the goods shed was a tiled roof’ ` 
with ordinary common tiles. There was matting below’ the 
tiles. ' It was Bamboo matting. The matting was on battens, 
As far ag I’know it was an old roof probably: as old ‘as the 
station ^ E us 
"Kirby, the- Loco Foreman, ‘Exh. 103, says: “The fire travelled 
very rapidly owing to the inflammable nature of the. ‘goods, 
inside the shed, the dryness of the substance of' which the roof 
‘was ‘made and а very stiff breeze blowing- from’ the direction 
where the fire-originated.” 
Govind Appaji, Exh. 123, in the service of the isis 
company вв head goods clerk, states: "My attention Was 


m . 
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drawn to the fireby noisé.: І сате out and went towards А. С. J. 
the forwarding: goods shed. I «went to the .scene of 1918 
the fire.- Half of. the heap-of the.old. bagging was. already | 7 
on. fire. when I went there. It: was. rotten: and. was at the xor en 
outside of the. Bombay. end: of the forwarding goods shed. a Tp. 
When, { saw the fire first I found that the.flames were reaching Ranway 
up to the top.of.the roof near the eaves on one side. The roof 
was tiled roof with ribs under Bamboo tatties." 
+ Оп. behalf of the railway company. 1б `із `ваіа that -the 
railway ..company’s buildings are subject ‘to inspection by 
Government Inspectors who have to remark if anything is 
wrong, and that if the roofhad been dangerous it would have 
been noticed.. This is an argument of a very negative type. The 
Acting District Traffic Superintendent, Exh. 101, states that 
“а Government Inspector passes over this section of the line 
two times & year in company with the Head Officials of various 
departments of the Railway. They go about together and 
examine the buildings, the lines, bridges and everything else 
connected with the Railway. They do ihspect the goods sheds 
at certain stations.. I cannot say if they inspected this goods 
shed. This examination comes within their purview. Ав 
a result of this inspection the Governmont Inspector makes 
the report on any points which he considers important forthe 
attention at the hands of the railway company. During the 
course of one of the inspections-every building comes within 
the notice of the Inspector. No adverse comments were ever madé 
by him regarding the Sholapur goods shed to my knowledge.” 

Perhaps goods sheds of this description: are not likely to 
escape adverse comment at the hands of the Inspectors since 
the. occurrence with which we are now ‘concerned. ; The 
position appears to be.this: that had the goods shed roof been 
` non-inflammable, the fact that the flames were.driven high by 
a. strong wind. from the pile of-gunny bags would not have 
caused ignition of the roof‘and thence of. the shed and 
everything therein contained, and we cannot hold that persons 
storing goods of their customers in an inflammable shed, the 
immediate surroundings of which are liable to. accidental fire, 
‘are taking reasonable apd proper care of the goods. The 
obligation ‘of the.bailee .is to stake reasonable care that any 
building in. which the bailor’s goods are deposited is in а 
proper state so that the things therein deposited may be 
reasonably safe in it: see Searle v. Laverick™. 


S (1) (1874) L B, 9 Q. B, 122, 127, 


Scott б, Ў, 
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2405 But. that: is T all that :can bé said against the -railway 
` 1918: бошу. ‘It is ‘contended that there. were no sufficient 


pe resources available: to enable .the-railway employees to ‘cope 
Maire, Co, with:the fire.’ In.the first place, there were по buckets; ‘with 


a. I p, Water in the goods shed-ready to be thrown on the flames.: 
RAILWAY ‘We are not prepared to say that the absence of buckets in: the 
боон О. g.g, sitcumstances - made, any material кышы. in the ‘result "of 
— More My 5 EET 
‚ІБ зів also "said that: the ' anniy of water available was 
ineufticiont, and that the hydrant from which water would 
ordinarily .be obtained wgs.nob in proper order, and was very 
difficult to open, and that this led to serious delay. -The day 
‘aftér the'fire the Station Master sent this report to the Deputy 
“Traffic Manager :—""lhe fire was-first discovered. at.15 hours 
` Bombay: end’ of: forwarding goods shed .among bundles: of 
_ bagging; owing to strong high winds roofing of forwarding 
; goods: shed ‘caught fire and’ within 10 minutes the whole 
s roofing! was ablaze, ' There was. insufficient water ih.our 
- hydrant and water éolumn,. hence. I applied .to the Vishnu 
Mills and obtained their assistance to extinguish the fire, ' from 
15-20. of. 14th May 1913 to. 5 hours on the 15th two pumps 
© were working of the Mills..: The Municipality: also sent us 
: two. pumps ӧпе in charge-of ‘the City Police, the other.i in 
i charge of-Water Works Engineer. The City Police pump was 
stopped at 19 hours; while pump in charge | of Water Works 
Engineer was utilized off and: on till 5 А, a." . The rapidity 
of the fire ‘is indicated by the telegram by the Station Master 
on-£he.14, Exhibit 70, Very serious. fire forwarding shed. and 
goods stock in'it- completely burnt at 15. hours to-day. serious 
loss cause -unknown report follows.” That was handed in for 
despateh: at 16-40, that.is to say, an hour and 40 minutes after 
the ‘fire: had first been observed, ‘and at that time the whole of ` 
the shed and the goods - PARE in "it: was товат to.. ips 

completely burnt.’ ©: г. 

: 118 important, -therefore, to R 2d there ч Was 
any ‘delay. in getting water working on the flames owing to 
négligence ‘on the part of the railway company, for we. know 
from the report of the 15th that the Vishnu Mill: pumps were 
лев brought into requisition. „before 15- 20.on tho (14th © sane | 

· [ His’ Lordship; after discussing .the evidence of various 
witnesses, proceeded. 1— 

. It appears to us that the блай to be. divi from фе: 
E evidence to which attention has been called is that the rail. 
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. way hydrant was not in working order-at the time.the fire А 0. J. 
broke out, that it was some considerable time before. it could 1918 
be'opened, that when it was opened no water came through ЕЕ 
it that could bo used for the extinguishment of the fire, and Mare, Co. 
that the first water which was brought to play upon the G. T 
burning shed was water from the Vishnu Mills through the Seen 
Vishnu Mills’ pumps. We can only conclude that the railway с J, 
company did not do their duty in taking all measures for the -— 
protection of goods in the goods shed when .the risk of fire 
was imminent or had actually occurred: see Brabant 
& бо. у. King and River Steam Navigation Company v 
Choutmull®: The condition of the hydrant and the absence 
of the water must.be attributed to want of care on Шш 
part. 

We refer the trial of issues Nos. 1, 10, 11 and 12 raised in 
the Sholapur Court to that Court for trial and direct the 
Court to take the additional evidence, if any, required’ and to 
return such. evidence to this Court together with the findings 
‘and the reasons for the same. : . 

б should be returned within three months, 


‘Suan J.—I desire to add a few words as supplementing the 
judgment of my Lord the Chief Justice, with which I entirely 
agree. 

First, as to the question of the delivery of goods to becarried 
‘by railway, the rule framed under s. 47, sub-section (1), clause 
(Р) that there can be no delivery until а receiptis given for the 
‘goods delivered to be carried has been held to be invalid as 
being inconsistent with the provisions of в. 72 of the Indian 
Railways Act in Ramchandra Naiha v. G. I. P. Railway 
Company®. For the reasons stated in my judgment in that 
case I am still of the opinion that the rule is invalid as ‘being 
‘inconsistent with s. 72 so far as it postpones the liability of 
‘the company beyond the time of actual delivery until the 
receipt is given by the railway company. 

On the evidence in the present case 16 is clear that the goods 
were delivered to be carried by railway. They- were brought 
ein the goods shed to be carried by railway, and were not re- 
moveable therefrom without the permission of the railway 
' authorities, The consignment notes in respect of the goods were 
given by the Hundekari and received by the goods clerk. The 


(1) [1895] A. О. 632, 610... (2) (1915) L, R. 39 Bom. 485 ; 
(2) (18089 L, В, 961. A. 1, 6, ° ' ` 17 Bom, L, В, 496, 
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evidence shows that ihe ТЕТЕ ОЕА notes are, registered after 


- 1918  the- goods: dre: brought there and that the consignment notes 
T7 __ were registered i in respect of the goods in question. -Thus the 
риз GE delivery. im fact for’ carriage’ by: ү waa, in my opinion, 
a s жо ‘for. the purposes ofa. 72.5 7 
RAILWAY "The consignment note contains онн; which are’ approv- 
AES v by ‘the. Governor-General-i -in-Couneil, under s; 54 of; the 


rs Indian. Railways Act... The first condition is.in effect the same . 


: ав the rule just referred: to. Jt postpones .ihe, responsibility 
of the’ company under s. 72 until the goods are’booked-and‘a 
receipt given for the same by. their clerk.. ‘Section 54 requires - 
that the conditions should bé consistent. with the provisions of 
the Aot ; and, I think:that this condition is; inconsistent with 
the provisions of в. 72 to the same exent as the- said rule made 
under s..47, and for the same reasons. she nu 

The railway. company in addition to the. said ‘ile and s 
conditión printed. on the „consignment note’ take: an‘ under- 
taking: ftom every consignor, indemnifying the. railway from 
ad interim liabilitye till the railway. receipt is granted for 
goods tendered, in column X of the register of the'consignmient 
‘notes (see Exh. 49). This form is admittedly not approved 
by the'‘Governor-General-in-Council under s. 72 (2) (D); and 
it‘ could роб well be, if, according to the rule and the condition 
just referred to, there could be no delivery and therefore’ ‘DO 
liability’ under s. 72, süb-section (1) ‘before a receipt is given, 
1 doubt’ whéther’ the’ ‘company has any powér to insist upon 
"Buch: an agreement’ from évery corisignor, if the rule and' tlie 
condition: printed’ on the consignment note be invalid, ` _ The 
rule ‘and the condition, ‘if valid, ‘ate sufficient to protéct the 
company” in' this саве "врать from the "agreemént. `` І the 
"rule and the conditión cannot validly postpond according to 
law the: liability arising under s. 72 in virtüe of ihe ac tual | 
delivéry"of'the good&'to bé carried by railway until a receipt 
‘id given, such an undertaking cannot help them. We aro hot 
concerned inthis case with” the consideration of the possible 
use,” which the: company ‘may be able to make of such an 
` agreement in their favour, ifan attémpt wero made to mike 
‘them liable 'in virtue of their power | to charge wharfage | ‘andef 
^rule"l'^made' under в, 47, sub section 1, clause (7) pert from 
EJ 779 of ‘the Act. 

'"Seéondly; oh khe point -of : Surge r agree with- the 
“earned” Chief, Јцвійбб pen as to пе facts which the eviderice 
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establishes, and as to the inference to bo" drawn. from those 
facts. 

. The question of the burden of proof is not important under 
the. circumstances of this case. The lower Court has consider- 
ed the evidence on the footing that the onus lies on the 
defendant,company, and has found in favour of the company 
except that it did not provide an adequate roof for the building 
of the goods shed in question. Mr. Binning for the defendant 
company has not suggested before us that the lower Court's 
view as to the onus being on the company is wrong. This 
view is supported by certain decisions of the Indian High 
Courts. But it must be considered in the light of the observa- 
tions of their Lordships of the Privy Council in the recent 
case of Dwarkanuth у. Ravers Steam Co. ©. .In the 
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А. С. J. 
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—— 


NABSINGGIRJI 
Mare. Co. 


GLP, 


Runway 


Shah | J. 


present case both the defendant company and the plaintiff - 


' have adduced evidence on the question of negligence, and on 
that evidence it has to be determined whether the defendant 
company is shown-to have taken as much care of the goods 
bailed to them as а man of ordinary prudence would, under 
similar circumstances, take of his own goods of the same bulk, 
quality and value as the goods bailed. The defendant com- 
pany would not be liable if they took the requisite amount of 
oare. „If the evidence establishes that they failed to take 
the requisite amount of care as required by s. 151 of 
the Indian Contract Act, the plaintiff must succeed, as 
in that ‘case the burden of proving the negligence of 
the defendant company would be discharged. For this 
reason it is unnecessary to discuss the question of the burden 
of proof any further. Assuming that the burden of proving 
the,want of due diligence ог the negligence of .the railway 
. company lies upon the plaintiff, in my opinion the burden is 
. amply discharged; and the evidence:taken asa whole establishes 
that the defendant company failed to take the requisite amount 
of care. 

x As to the cause of the fire, it seems to me that in all pro- 
bability the fire was due to a spark from a shunting engine. 
But the defendant company have strongly contested this. view 
before .u8, and maintained that the cause of the fire is not 
known. On that footing the position of the railway company 
is not any better, as it would leave open the reasonable possi- 
bility that the fire may have been due to the negligence of any 
servant of the company. Even if the cause of the fire is 

s (!) (1918) 20 Bom, L. R, 735, 730, 
R. 53 
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А. C.J. traced toa spark from an cngine, I do not think tbat the mere fact 
1918 that the company cannot reasonably be expected to control the, 
~~ emission of a spark, when proper precautions have been taken 
ale to reduce the possibility of such emission to its minimum, can 
o. absolve the company under the circumstances of this case. 

GLP. А : EA 
Rauway As a matter of ordinary prudence the risk of fire in conse- 
shah gz, quence of a spark from an engine should have been taken into 
2S account in relation to the locality and its surroundings, and the 
railway company should have taken such care in shunting, in 
watching the goods directly exposed to such a risk, in storing 
inflammable goods like gunny bags near the goods shed and in 
providing a suitably protective shed for the goods delivered 
to them for carriage by railway as a man of ordinary 
prudence would, under similar circumstances, take in dealing 
* with his own goods. Та my opinion they did not take such 
care, and are responsible for the quick spread of the fire, even 
though * по doubt it was considorably aided by the strong 
T breeze blowing at that time. E - 

I have considered the argument urged by Mr. Binning that 
the fire was so sudden and quick that nothing could have 
saved the goods, and that therefore even if the company may 
have been negligent in maintaining a proper water supply and 
the fire appliances, it would not matter. I am unable to 
accept this argument. The fire was sudden and quick, but 
its operation might have been and probably would have been 
arrested or appreciably prolonged if some watch were kept to 
guard against the reasonable possibility of fire resulting from 
a spark from the engine while the shunting was going on, if 
the inflammable materials had not been stored in such large 
quantity and in such close proximity to the goods shed 
and if the goods shed had not a’roof of inflammable materials. 
These factors contributed materially, in шу: opinion, to the : 
easy and extensive spread of the fire. Even apart from that 
I am by по means satisfied that ordinary and effective 
arrangements for water supply would not have saved a 
substantial part of the goods burnt in the shed. 

Further I am slow to allow-the benetit of such an argument 
бо a bailee, who has been negligent іп keeping such appliance? 
and water supply available at the proper time as he would be 
expected to Коер ав a bailee,-uuless of course it is absolutely 
clear that nothing’could have prevented the spread of fire. I 
am not satisfied that the normal water supply and appliances 


4 


ae ene 
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could not have prevented the ‘spread of the fire. and saved 
the goods in question. 

n Ав" to the deficient water ШЙ, I think that. Mr. Binning’ B 
criticism against the evidence of Sanyal, : the: Municipal S 
Engineer, loses much of its force when we remember the fact 
that the Company never taxed the Municipality soon after the 
-fire or at any time that the insufficient supply of water 
was due to-any defect in the municipal main, or to any 
defective supply by the Municipality. At. least there is 


nothing to show: that the railway company ever: wrote to the 


Municipality’ to that efféct or suggested it in any other way; 
on the contrary, the assistance rendered by the Municipality is 
acknowledged inthe report made by the Station Master on 
the next day after the fire, 
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Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Shah, 
| .KHIMJI BHIMS] 
Е" . . Vv. 


mE CHUNILAL AMBAIDAS,* 
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^ 7 — CHUNILAL AMBAIDAS 
: v. 


d GOVINDJI KHIMJI, в ‘ 


Hindu lawe—-Damdapab—Capitalization of interest — Mercantile transactions— 
_ Sulement af aocounts every three years—Ruzukhatas passed capitalizing 
interest. 





"On the dissolution of a partnership, which resulted in a loss, one of 
Ў ; the partners passed an acknowledgment to the other (plaintiff) that he 
was indebted to him in the sum of Rs,1,022-12-0. Phis was followed by throe 
'-more acknowledgments, each one of which was passed ‘within time and 
was for the principal amount to which interest. accrued due was added. 
‘The last of these acknowledgments was for Rs. 2,071. ‘ho plaintiff having 
sued to recover Rs. 9,800 (viz, Рв, 2,071 as principal and Rs. 59 as 
interest on the amount down to the date of the suit), it was contended that 
under the rule of damdupat the plaintiff could not recover more than double 
‘the amount of the sum originally found due :— 
“+  Held,that both as æ matter of natural inference from the successive 
» . ‘acknowledgments and аз а "matter of Hindu law there was nothing to 
prevent the Court from awarding the full sum claimed, 


*Second Appeals Nos, 1033 of 1915 1914, modifying’ tho decréo passed 
and 323, of 1916, from the decision of "by В. В. Sane, ‘Joins. Subordinato 
8, j. Murphy, ,Distriot Judge of 'Judgo ab Dhulin, iq Civil Buib 
Khandesh, in Appeal No. 242 of No. £93 of 1912, 
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‚ decreed tho sum claimed iu full. 
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Per Scott C. J.—The decision in Shankar v. Аа (1) must be taken 
subject to a recognised mercantile usage, that interest oan be capitalized 
between Hindus at the end of coach year, and a fortiori no objection can be 
taken to the capitalization at the end of every three years in relation: to 
mercantile accounts, where the yearly settlement of accounts has ceased 
owing to the ceasing of the business.” 

Per Shah J.—“The rule of damdupat requires that the interest in the 
course of one transaction shall not exceed the principal. But it docs not 
prevent an agreement between the debtor and the oreditor to capitalize 
interest ab a stage when the interest does not exceed the principal. All 
the Smriti writers and the commentators are agreed that chere must be an 
agreement between the debtor and the creditor to capitalize interest in 
order to justify the calculation of interest in future on the sum made up 
of the principal and the interest thus agreed to be capitalized, The 
question whether that agreement should be in writing ог not is one upon 
which the Smriti writers are not unanimous,” 


Suit to recover а sum of money. 

There was a partnership between Ambaidas (father of 
Chunilal, plaintiff) and Nathu Shivji (defendant) for business 
in cotton. The partnership having resulted in a loss was dis- 
solved on the 3rd of November 1899. On accounts taken, the 
defendant was found indebted to Ambaidas. In satisfaction of 
the debt he passed an acknowledgment for Rs. 1022-12-0 on the 
24th of September 1900. Accounts were made up at the end 
of three years and interest added to principal, and the defend- 
ant passed a fresh acknowledgment for Rs, 1033-10-0 on the 
22nd of September 1903. Similarly, he passed another acknow- 
ledgment for Rs. 1694-0-0 on the 19th of September 1906. The 
last one was passed on the 19th of September 1909 for Rs.2071 ; 
it also capitalized interest accrued due. 

On the 12th of September 1912, the plaintiff filed the present 
suit to recover Rs, 2071 the amount of the last acknowlédg- 
ment together with Rs. 529 interest on the amount from the 
date of the acknowledgment to the date of the suit. 

The trial Court held that the plaintiff was not precluded by 
the rule cf damdupat from recovering from the defendant 
more than double the amount of the original principal and 

On appeal, the District Judge came to the conclusion that 
the original amount was Rs, 938-)3-3. The learned Judge 
passed a decree for double the amount (i.e.; Rs.1877-10-6) as he 
was of opinion that the rule of dàmdupat applied to the case. 
The following are his grounds :— 


ps 
0) (1895 L L R. 92 Bom, 512, . 
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to“In Sulalal v. Вари; what the Court decided was that the damdupai rule 
, does ^ not apply, where the past interest haa heen converted into principal by в 
definite promise to рау. it; and interest on 16 as was the case there, since a bond 
was taken. As the reasons given in Shankar v. AMukta show an acknowledg- 
ment of the correctness of an account, that is а Buzukhata, implies no fresh 
prómise to ‘pay. A bond is a fresh contract and does so. ' I think Sukalal v. 
Bapu has no application to the facts of this case; which 18 govorned by Shankar 
ү, Mukia,”: 
" Both parties preferred cross-appeals against the decree. The 
defendant having died during the peridency of the sppeal was 


шнш by his heirs. 


, D.C. Virkar, for the appellant (plaintiff, —The саве, falls within 
the principle laid down in Sukalal v. Bapu™. There capitalization 
of interest by subsequent adjustment was recognized. "Jenkins 
C. J., after reviewing the authorities, sums up thus: “Neither 
the texts, the commentaries, usage or the cases ‘forbid the 
conversion by subsequent agreement of interest in urrear 
into capital, nor is any such prohibition involved in the rule 
of damdwpat әз it has been formulated." The plaintiff in 
Swkalal'S case no doubt relied | оп а bond purporting to-have 
been eXoóuted i in adjustment, of в past debt and containing an 
express promise in writing to pay interest on its amount. 
Here we rely on Nathu’s admission and the various Ruzus 88 
evidence of the oral promise to treat the adjusted amount as 
principal and pay interest on it from the date of adjustment. 
But these circumstances are quite immaterial and aré not 
sufficient to take the case out of the rule laid down i in Sukalal's 
case, Writing is not necessary under Hindu law to the 
validity of any transaction whatever. Even according to the 
true interpretation of the original texts beari ing on the law 


‘of damdupat a contract in wriling 1 is not a sine qua non for . 


` the conv ersión of the ‘arrears of the interest into’ principal 
` and even an oral contract or an acknowledgment or adjustment 
is, quite sufficient. Katyayana (Colebrooke’s Digest, Vol. I, 
p. 3243), after. laying down the rule of damdupat, ‘goes оп to 
gay: “But .if the debtor do not pay twice the principal when 
interest has ceased the creditor may again exact an agreement,” 
On this text Jagannath says: «In that case ‘the creditor may 
again exact, interest ; ;making the former debt: together with 
interest , his preset principal he. may stipulate . interest 


afresh, a It is clear from the words “may exact an agreement ` 


for interest” ‘occurring in the ‘text and also from the ‘words 
“may stipulate interest fresh” occurring in the’ commentary 


d (1), (1899) I, L. К. 24 Bom, 307, 310; 2 Bom. L, R. 18. 
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that an agreement to capitalize interest need nob necessarily be' 
in writing and that it may be even oral. Manu (Chap. Vii, 
154 and 155) says: “Не who, unable to pay a debt (at the 
fixed time), wishes to make a new contract, may renew the 
agreement, after paying the interest which is due. If he 
cannot pay the money.(due as interest) he may insert 16 ‘in 
the renewed (agreement). He must pay as much interest as 
may be due."— Sacred .Books of the East, XXV, p. 281. 
Medhatithi in his Commentary on verse 156 explains the’ 
expression sw Ча, by the words qaaa naag- 
wea uma meaning that the debtor should say in the presence 
of witnesses “I owe to this (man) so much principal." "Thus 
according to Medhatithi interest can be capitalized even. by 
means of an oral acknowledgment to that effect by the debtor 
and a written agreement is not an indispensable condition for 
the ‘conversion of srrears of interest: also Yajnyavalkya, 
II, 39, Mitakshara (Gharpure's Translations, pp. 67-69) and 


> 


. the Commentaries of Balambhatta and Subodhini of Vishwe- 


shwara. Apararka, after quoting the texts of Manu, goes on 
to say: “It is established by the receipt (of interest) at one 
time that interest, even though it has reached the two-fold 
limit, increases as before when it is inserted in the principal 
with the agreement or assent (aafaa: ) of the debtor." The 
word ‘gahan: means an agreement, concurrence or assent 
which might be given orally or by a writing. Thus writing 
is not essential, The four Ruzus are a sufficient evidence of 
the promises or agreements, contemplated by the text-writers 
or commentators as necessary for the capitalization of 
interest. The ruling in Swkalal’s case, therefore, governs 


` this case : , вее also Damodar Shaligram v. Devji Udaji™, 


G. S. Rao, for the respondent (defendant).—There is nothing in - 
the texts which would prevent an agreement amounting to a new 
transaction between the parties for capitalization of interest.. 
But the agreement must be clearly proved. According to the- 
true interpretation of Hindu law texts, that proof could only 


_be by а document in writing. Brihaspati says: “After the 


time for payment has passed and whgn the interest ceases on 
becoming equal to the principal, the creditor may either 


recover his debt or acquire a new writing in the form of 


wheel interest": Colebrooke’s Digest, Vol. І, p. 242, $ eclv, 
І (1) (1990) P. J, 21:9 Д 
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Colebrooke translates equiqftaqaa, as “may renew itin wriling”, A.C. J. 

Colebrooke’s Digest, Vol, I, p. 243, § celvii. The Болив could DE 

not: be held to be -writings satisfying the necessities of the р, 

rule.. It has been held in Shankar v. Мала аба Било із v. 

a new acknowledgment of liability for tlie purpose of saving СПА 

limitation and does not give rise iu itself to а fresh cause of coy 

action as‘it does not import a promise to pay. The Ruzu- M 
: khatas cannot be taken to amount toa fresh agreement such —— 

a8.was contemplated by the Hind Smriti writers. 


Virkar, in reply.—Max Muller . translates the oxpression 
"вечча. às “may renew the agreement.” In the foot-note 
to verse 154 the divergence of opinion is noted. According Ы 
to Kullukebhata and Raghavananda the word ‘лд’ means an 
agreement, i. e., a written bond. But according to Govind- - 
raja and Barsejuya Narayen, with whom Medhatithi agrees, 
the “expression means a written bond and so forth and 
also refers to a verbal agreement befcre witnesses: Sacred 
Books.of the East, XXV, 281, foot-note» All the texts except 

, Brihaspati’s do not require the agreement to be in writing. 
‘Again the sufficiency of a. writing for~the purposes of the rule 

. of damdupat is to be determined according to the original 
‘Hindu law. The Ruzus, therefore, satisfy the requirements. 


« Scorr C. J.—In appeal No, 1033 of 1915 it is agreed between 
the parties that there is а mistake in the figure mentioned in 
the District Judge’s judgment, and that.'983", should read 
938” and.it may be taken that the jadgment is inaccurate 
in that respect. Whether the judgment should stand in its 
amended form isa question which has to be decided in the other 

appeal No. 323 of 1916. Chunilal brings, this suit against 
`. Nathu Shivji. Ambaidas, the father of Chunilal, and Nathu 

Shivji were partners in equal shares in a cotton business, 
The'partnership was dissolved on the 8rd of November 1899, 
the business having resulted in a loss. On the 24th September 
1800, Nathu Shivji admitted by an acknowledgment i in the 
accounts ‘that he was indebted to Ambaidas in the sum of 
Re. 1,022-12-0. ‘The acknowledgment runs as follows :— 
“o Жоп was pressed into bales in partnership between you and 
pi» Therein a loss was sustained: As to the amount of loss 
falling to my share an account in respect thereof was made 
and Ra. 1,022- 19-0 wére found due as up to this day." On the 


sy (1806) L D, В, 22 Bom, 613, 
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22ud September 1903, just before the expiry of three years from 
the date of.the last ecknowledgment in account, a fresh acknow- 
ledgment was signed by Nathu Shivji stating that an account 
in respect of the previous Khata was made and a balance of 
Rs. 1,033-10-0 was found due. Before the expiry of three years 
from that date another acknowledgment was signod by Nathu 
Shivji stating that an account in respect of previous Khata 
was made and Rs. 1,694 were found due, and a little less than 
three years later a Surther acknowledgment was sigued by Nathu 
Shivji stating that an account in respect of the previous Khata 
was made and Rs. 2,071 were found due. Rs. 2,071 together 
with interest from the date of the acknowledgment, namely, 
19th of September 1909, until the date of .suit amount to 
Rs. 2,600. For that sum the plaintiff has instituted this suit. 

The learned trial Judge passod a decree.for the amount 
claimed with costs and interest on Rs. 2,600 at 6 per cent. from 
the daté of suit to payment. А 

On appeal to the District Judge the decree was modified 
by tbe reduction ob the decretal sum from Hs, 2,600 to 
Rs. 1,877-10-6, the reason being that tie learned Judge was of 
opinion that the rule of damdupat applied and prevented the 
recovery of any more than the last mentioned sum, thereby 
differing from the conclusion arrived at by the learned trial: 
Judge. The decision appears to have been based upon the 
penultimate paragraph in the case of Shankar у. Mukia™, in 
which it was said that “how much of this due for principal and 
how much for interest is a matter of calculation, but the 
interest recoverable by suit is limited by the amount of 
principal originally advanced.” There was in that case no 
discussion of the texts in Hindu law bearing upon the rule of. 
damdupat, and the decision is expressed to be based upon an . 
unreported case of Motilal v. Shivram™. In a later case їп. 
this Court, Sukalal v. Вари), the texts relating to damdupat 
in the matter of loans were fully considered im the judgment 
of Sir Lawrence Jenkins, and the Court was of opinion that 
in the ‘case of a bond where there was an express agree- 
ment for payment of interest, which involved in effect an 
agreement for payment of interest on capitalized interest 


‘exceeding the original principal, that there was nothing to 


prevent a decree for a larger sum than the principal originally 
advanced. 


а 
(1) (1896) L L. R. 22 нош, 513, 690. (8) (1899) 7. L. R. 24 Bom. 305; 
(2) 6. А. No.43 of J801 (unreported). 3 Bom, L, R. "18; 


voi. xxt. ] . THE BOMBAY LAW ҢЕРОВТЕЙ, 


ош the present case we are dealing with Шен accounts 
which’ are ordinarily made up from, year to year with yearly 
rests for interest caloulated at the time of Diwali. But owing 
to tho business having ceased to be a going concern, presum- 
ably the practice of. yearly- rests-was not followed from the 
date of first adjustment referred to but rests were taken at in- 
tervals of three years at the times when acknowledgments were 
required to prevent the operation of tho law of limitation. 

In the present case we have had the advantage of an argu- 
ment on behalf of the respondent from Dewan Bahadur Rao 
in"which he attempted фо: meet the case made upon the 
Hindu law texts relied upon by the learned trial Judge, and 
adverted to in the judgment of the Court in Sukalal v. Bupu™, 
His argument resolves itself info this: that there is nothing 
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in the texts which would prevent an agreement amounting to ° 


a new transaction between the parties, the debtor and the 
creditor, for payment of a larger sum than double the amount 
of principal, provided the agreemont was clearly proved; that 
by reason of .certain expressions in éexts of Brihaspati and 
Manu that proof could only be by а document in writing, and 
that the acknowledgments signed in the books in the present 
caso could not be held to be writings satisfying the necessitios 
of tho rule, because in Shankar у. Mukta™, it has been held 
that a signed Ruzukhata cannot in the Bombay Courts be 
taken as anything more than an acknowledgment of liability 
for the purpose of saving limitation, and does not give rise in 
itself to afresh cause of action, and therefore that the 
Ruzukhatas cannot be taken to amount to a fresh agreemont 
such as was contemplated by the Hindu Smriti writers. It 
appears, to mé, however, that the decision in Shankar v. 
Mukta must be taken- subject to а recognised mercantile usage, 
that interest can be capitalized between Hindus at the end of 
each year, and a fortiori no objection can be taken to the 
capitalization at the end of every three years іп relation to 
“mercantile accounts, where the yearly settlement of accounts 
has ceased owing to:the ceasing of the business, 

As regards the requirements of proof under the Hindu law, 
"if that can be considered as part of the substantive Hindu 
law, and not now rendered obsolete by the rules of procedure 
in Anglo-Indian ‘Courts, it is to be observed that the translators 
of the text of Manu relied upon by Dewan Bahadur Rao are 
(1) (18901. L. R. 24 Bom. 80; -' (9) (1896) 1, L, Б. 22 Bom, oa 

2 Bom. L, В. 18, 
Re D4 
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by no means unanimous in agreeing that Manu thought a 


writing to be necessary, and that out of several Hindu law. 


texts which have been referred to, Brihaspati is apparently 
the only one in which the necessity for.a writing is clearly 
mentioned. We have.in each of the Ruzukhatas a written docu- 
ment in which there is the clearest implication that the party, 
liable agrees to pay interest upon interest, because the sum 
mentioned in each: of the three last Ruzukhatas is only arrived 
at by calculating interest upon interest, and thatisthesum which 


: is acknowledgod to be due. It, -thérefore, appears to me that 


both as a matter of natural inference from the documents and 
asa matter of Hindu law there is nothing to prevent the 
Court from awarding the full sum claimed, and that therefore, 
the judgment of the District Judge should be-set aside and 


- that of the trial Judge restored in its entirety. with costs 


throughout upon the respondent. 


SHAH J:—I agree. I desire to add with reference to the rule 
of damdupat that it requires that the-interest in the course 
of one transaction sh&ll not exceed the principal. But it 
does not prevent an agreement between the debtor and 
the oreditor to capitalize interest at a stage when the 
interest does not exceed ‘the principal All the Smriti 
writers and the commentators are agreed that there must 
bo an agreement between the debtor and the creditor to 
capitalize interest in order to justify the calculation of interest 
in future on the sum made up of the principal and the interest 
thus agreed to be capitalized. The quostion whether that 
agreement should be in writing or not is one upon which the 
Smriti writers are. not unanimous. But іп my opinion in the 
present case whatever agreement there is between the parties 
is in writing, and therefore, the difference on that,point 
bétween the Smriti writers is not a matter of ару practical 
importance in the present case. The question really is whether 
the acknowledgments passed by the debtor from time to time 
afford a fair basis for the inference that the debtor agreed to 
capitalize the interest. Onthat point having regard to the 
four acknowledgments passed by the- debtor, it is clear 
tliat he {agreed to capitalize intesést вё the intervals at 
which he passed those acknowledgments.’ In this respect the 
present case is really different; from- the case of Shankar v. 
Mulia. The transaction here is one between two merchants; 


(1) (1898) I, L, R, 22 Вфц 513, $05 
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and ‘there is. no' reason to. suppose that when the debtor 

acknowledged. ће’ particular amount:to be due on caleulating 
the interest not:only on the .:original, principal, but on the 
prinaipal: plus the interest which :was acknowledged on a 
previous ‘occasion, he.rheant anything but an agreement on his 
part to treat the sum thus agreed to. be due as prineipal for 
the: calculation ‘of’ interest in,- future. Whether such an 
acknowledgment can form the basis of an action or not is not 
the question in the present suit, and it may be that in the case 
of ‘Влатка v. Mukta™, there was not, sufficient basis for an 
iüference-as:to the, agreement - between the’ debtor and the 
creditor for the capitalizationiof interest. But in the present 
case it ‘seems to mé that the trial Court wa&right in inferring 
such an agreement, and the passing-of the acknowledgments 
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_ by the debtor seems to -me ‘to. be consistent only with that ` 





inference. 
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'KRISHNAJI TIMMAJI KULKARNI.” 


Mindu law—Aiopiion— Adoption by a-person who i is patita— Adopted son inherits 


to the property of adoptive father who is separated before his disqualification— 
` Murder by adoptive Jather—Prayaschitta cures disqualification, 
Under Hindu law, а person who has become patita owing to his having 
“committed, a „murder is not disqualified from adopting «~ son. Such 
`- д воп can inherit to the property of his adoptive father who was already 
i ‚крга ‘and had obtained his share botore hig Me ak cum 


' Suir to,recover possession: of property.” Р : 

- The property in dispute belonged to Narsingrao. In 1864, 
"Narsingrao.committed murder of a Mahar, for which offenco 
he was sentenced to transportation : for life, He returned from 
the Andamans in 1884 after having served out the sentence. 
‚ ‘On his return to Indis, he first. went to Benares where he 
performed the: pratyaschitta.. After wards 'he returned to his 
- village and led a quiet lifg- е 

On.the 6th of ‘September 1910, he adopted. Krishnaji (defendant 
No. Y. as his son; and pend .&'.deed of adoption on 22nd 
-2 First Appeal No. 272 of 1915, - ^ Bijapnr, 1n Civil Suit No. 4t of 1914, 


Trom tho decision of S. B. Phagnis, п ‚ (1 (1896) Т. L, В, 29 Bom, 513, 
First -Class Subordinate Judge of .'* uisa 
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N ovember 1910. Kriehneji, who was a/sahoolmaster, did not 
assume the adoptive father’s name till the latter date. Nar- 
singrao died in December 1910. ae 


Gururao (plaintiff y filed the present suit to, recover posses: — 


sion of Narsingrao's property, on the 5th March 1914. He was 
Narsingrao’s brother’s grandson.  Narsingrao ‘had : other 
relatives also, viz, Hanmant and Vithal aes Nos. 2 
and 3), who were the sons of his uncle. 
The trial Court was of opinion that einen was 
competent to adopt, on the following grounds :— аа 


Narsingrao had been convicted and sentenced to transportation for life ‘fo 
committing the murder of a Mahar, On plaintiff's behalf it is contended that 
he became incompetent to make оп adoption. He relies оп Yajnyavalkya, 226 
of Prayaschittadhyaya and the commentary of Vijananeshvara, p, 848, Moghe’s 
edition of Yajnyavalkya Smriti. The verse of the sage is translated by 


Mandlik thus: ‘The sin which a man happens to commit through ignorance , 


can be destroyed by means of expiatory acts. The man, who commits sins 
knowingly, is (by expiation) allowed only to mix with the people in virtue of 
certain texts.” I am not supplied with a translation of the commentary of the 

Mitaksharn. Vijananeshvara in the commentary lays down that а віп inten- 

tionally committed is removed by expiatory rites as far as the worldly matters 

are concerned, but as far as the removal of the sins themselves is concerned, 

they are removed Ьу self- destruction. Не relies upon Manu, XL, 40. It lays 
down in distinct terms that sins committed intontionally are removed by 
undergoing harsh penanoes of different sorts. Wé are here concerned with 
only Narasingrao’s worldly affairs. We are nob enquiring whether his soul 
went to heaven or hell on his death. Ghose in his Hindu Law says, p. 219: 

* We have already seen, that pstita moant one guilty of a heinous offence. 

Heinous offences have been defined to be murder of a Brahmin, theft, drinking 
of wine, and incest. Perjury and murder of women and friends are equally 
heinous, Expinbion short of death is prescribed for all these offences, ' except 
the murder of a Brahmin and incest, Those offences that are expiable cannot 
strictly be said to entail exclusion, and thabis the view of the Courts.” So 
under the Hindu law the murder of a Mahar does not fall under the category 
ofa heinous offence and’ can be expiated as far ns the mundane matters are 
Concerned. ‘There is evidence to show that Narasingrao took prayasehtiia on 
his return: from the Andaman islands. Аз soon as he landed in India he went 
to Bonares and underwent there the prayaschitta ceremony. On ooming to 
his village be married a wife who bore to him а daughter who is now alive and 
is married into a wealthy priestly family. All Brahmins of the village and 
surrounding places did not hesitate to dine'in his house when invited. Бог 
the above reasons I find that he was not incompetent to adopt, and undergo 
other religious ceremonies and rites prescribed by the Shastras for a 
Brahmin. „ә 


The Court further held that the*factum of the adoption 


2 


was proved. It also held that the plaintiff who was ` Narsing- ' 


rao'8 brother’s grandson was a remoter heir than defendants 
Nos. 2 and 3, who were his uncle’s sons. The suit was, there- 
fore, dismissed, PE 
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: The plainti appesled to the. High Court, 7 


_ уай, with H: B. “Gumaste, for the appellants, 
* Coyajee and’ ыг with л 4. ahogada: for re: 
apondent No, 1 lo. s 
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4, SCOTT, ; С, J.—This suit is filed , by the plaintiff to: recover E 


possession of. certain, Vatan property which belonged to one 
Narsingrao who died in December.1910. The plaintiff, claims 
to Бе the nearest heir: of Narsingrao, and ‘impleads the first 
defendant who claims to be the adopted son of the deceased, 
and the 2nd‘and..3rd defendants: who, it is ‘said, are nearer 


heirs: than ‘һө. рр а in the event. of there being no 


adopted, son. ' ; 
Narsingrao was concerned in the mad of a Mahar many 

‘years-ago, and having been found: guilty, was transported to 
the Andamans. : He returned about the.year 1884 from his 
transportation, and went to Benares before returning to.the 
Bijapur District where .Һів property was situated, ‘and per- 
formed the prayaschitia or penance for. purification prescribed 
‘by the Hindu texts. The fact that che. performed this 
prayaschitta is proved to our satisfaction, ав it was. 8. proved: to 
the satisfaction of the lower Court. . 

: The issues raised in the trial-Court were whether the plaintiff 
was the nearest. heir’ of Narsingrao; whether. Narsingrao 
adopted defendant No. 1; whether he was competent to adopt 
. on account of-the conviction; whether the incompetoncy was 
removed -by -the prayaschitia he took ; and whether ho took 
thé prayaschitia. All these issues: have been, found ‘against 
' the plaintiff ‘and in favour of tlie first defendant. 

- The question whether the plaintiff is the .nearest heir of 
Narsingrao is immaterial, if the first deferidant is proved to 
` Have been adopted by Narsingrao validly во as to vest in him 
on Narsingrao’s death the property of the deceased. 

i: The first .question. then to be considered is the анов of 

-fact: Did Narsingrao adoptthe defendant. The first defendant's 

ease is. ‘that he was adopted on the 6th of September 1910;:and 

on: the 22nd of November an adoption deed. was executed by 

‘Narsingrao in his favouy. The interval of time which passed 

between the date of the alleged adoption апа .the execution of 

-the deed is strongly. relied upon on behalf of the appellant as 

в suspicious circumstance. which should induce the Court to hold 

that the „adoption is nof, proved., If. the.fact of the adop- 
-tion is satisfactorily established as having taken place on the 


А 
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6th of September, there can be no doubt whatever that the adop- 
tion deed was the concluding part of the acts which Narsingrao 
thought necessary, for not only has the deed been attested by 
various witnesses, some of whom have been called, and 
believed by the lower Court, but Narsingrao had ‘the 
document {registered in his life-time and acknowledged: his 
execution of the _deed. -The fact of the adoption on the 6th 
September is proved by the evidence of various witnesses. 
There are relations of .the parties and there are castemen of 


the deceased and certain Lingayat witnesses also, all of whom 


speak to the factum of the adoption, and the document, 
Exh. 77, which is the deed acknowledged by Narsingrao before 
the Registrar, refers to the adoption as having taken place on 
the 6th of September. 

The learned counsel for the appellant in order to parry the 
direct evidence of adoption has suggested various defects 
which he said should induce the Court to hold the adoption 
not proved. I have already referred to the interval which 


‘took place between tite ceremony and the execution of the 


deed, which is one of the points relied upou. The learned ' 


‚ counsel says that there was a state of pollution off and on, in 


Narsingrao’s family in consequence of which it is unlikely 
that anything would have been done in the matter of an 
adoption, and there -were astrological objections to the per- 
formance of the adoption, which however relate to dates 
subsequent to that on which the ceremoriy is said to have 
taken place, and there was an unpropitious conjunction of 
planets during a time between the date assigned for the 
adoption and the date of the execution of the deed; it is not 
however suggested that tho unpropitious conjunction of Jupiter 
and Venus would invalidate a previously performed cere- 
mony. | 

Then it is said that if the adoption had б place .on 
the 6th of September, the adopted son would have changed: 
his name earlier than he did. He was in fact a school- 
master who is on the rolls of the educational establish-: 
ment under а particular patronimic, that of his natura} 
father. It appears that until he got the authority of his 
superiors to assume the name of his adoptive father, he continued 
to sign himself in the school registers or attendances of pupils 
under the name of his-natural father. His family name 
did not change with the adoption,eas he was a Deshpande 
before and a Deshpande after the adoption, Another reason 
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why he should not at once assume the name vf his adoptive 
father was, that as ho passed into a Vatandar family it was 
necessary for him to advise the Collector upon the subject. 
These seem to be sufficient reasons in the circumstances of the 
case for the delay in the adoption of the new name. The 
delay itself is not sufficient having regard to the direct evidence 
of the adoption and the recital in the adoption deed, acknow- 
ledged by the deceased, for holding that there was no adoption 
in fact. We therefore have no hesitation in accepting the 
conclusion of the learned Judge upon the second issue tha 
Narsingrao did adopt the defendant No. 1. | 

The third issue is whether he was competent to adopt on 
account of the conviction, and the fourth is whether the 
incompetency was removed by the prayaschitta which he 
took, We have not been referred to any text or any judicial 
authority for the proposition that one who has become ‘patita’ 
(saa) owing to his having committed a murder is disqualified 


from adoption of & son. On the other hand the high authority 
of Mr. Mayne has been referred to by tlfe learned counsel for 
the respondent who states that there seems to be no reason 
why the adopted son of a disqualified person should not 
succeed to all the property which had already vested in his 
father or which was acquired by him. 

Now the property which we are concerned with in this 
suit is the share of Vatan property falling to Narsingrao on 
partition between himself and his coparcener, Swamirao. 
That share had been acquired by him on partition prior in 
date of his becoming a ‘patita’ by the commission of the crime of 
which he was found guilty. The author of the Mitakshara 
in dealing with the text of Yajnavalkya which relates to the 
exclusion of persons from inheritanco in Section X of Chap. II, 
pl. 6 observes: “They (i. e., disqualified persons) are debarred of 
their shares, if their disqualification arose before the division 
of the proporty. But опо already separated...is not deprived 
f his allotment.” А person, therefore, who has already 
joparated and obtained his share before his disqualification is 
106 а person who is disinherited by reason of such defect, and 
f there is no prohibition qf adoption by such & peraon, and if 
ihe highest authority obtainable is to the effect that tlo 
idopted son of such a person is not disqualified from inheriting 
io his father's property, it follows logically that the first 
lefendant, is entitled io imherit, ‘This is the real question in 
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the suil, although it is not raised as a specific issue in the lower 
Court or stated in the memorandum of appeal. 

` Ifit be necóssary to go further, it may be pointed out that 
in pl. 7 Vijnanesvara says “If the defect ba removed by 
medicaments or other means as penance’ and atonoment at 
a period subsequent to partition, the right of participation takes 
effect, by analogy to the case of a son born after separation," 
thatis to say, that the effect of prayaschitte is to enable a dis- 
qualified’ person to ‘reopen the partition and assert his’ Hight 
to a share in the property. 

Again pl. 9 seems to tell against the contention of the 
appellant, “The disinherison of the persons above described 
séeming to imply disinherison of their sons, the author adds: 
‘But their sons whether legitimate, or the offspring of the 
wife by a'kinsman, are entitled to allotments, if free from 
similar defocts’, so that even in the case of one who has not 


‘acquired his property before pollution, and who has not 


performed such prayaschitia as would entitle him subsequently 
‘to assert his right to the property, his awrase (а) son ‘would 


- not be disentitled to succeed, presumably to the grand-father's 


property, while in the case of persons who have acquired 
their property before a pollution or defect, or who have 
performed satisfactory prayaschitta, and asserted their right 
thereafter successfully, there is no text which indicates any dis- 
qualification for inheritance i in the natural or adopted i sons ‘of 


‘such’ persons. 


Гог these reasons it appears to me that the conclusion 
arrived at by the learned Judge in favour of tho first defendant 
is corroct. I would, ‘therefore, affirm the decree and dismiss 


the appeal with costa. | 


Suan J c concur. І desire to state briefly my reasons for’ 
the conclusion on the question of law that has been raised on 
behalf of- the appellants, as to the validity of the adoption of 
defendant 1 by the deceased .Narsingrao. ‘The contention, 18 
that the adoption is invalid, because Narsingrao was a patita 


(чїч) at the date of the adoption; and that a рай cannot 
make a valid. adoption. -He is ваја to be a patita within the 


meaning of the word as used in Yajnavalkya’s verse and as 
explained by Vijnaneswara in the Mitakshara on account 


‘of his' having committed the murder ofa Mahar shout. the 


year 1864, . 
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E the first ‘place it is nob mado out that Naraingrao was g 
putita at tho time of the adoption in 1910.: Narsingrao 
performed the necessary prayaschitta at Benares when he 
returned to India-in 1885 after serving out the: sentence of 
_transportation for life. Vijnanesvara points out that if the 
defect: be removed by medicaments ‘or other means, the 
disqualification ceases to exist: . (see Mitakshara, Ch. II, 
8. 10, р. т7,:Зіокев. Hindu Law, p. 457), The expression“ or other 
ineans’, according to Balambhatti, would include prayaschitia 
(penance). Thusif the defect were capable of removal by penance, 
jt.had been removed in the present . ‚саве. Further the word 
patita according to Vijnanesvara means brahmahadth (зде! :) 


and he includes a person. guilty of a secondary sin (upapatak- 
зччтаж ) among the persons indicated by the word adi (зт) 
in Yajnavalkya’ в verse, It is probable that "Vijnanesvara 
intérpreis ‘the word patita as meaning a person guilty of any 
of ‘the mahapatakas enumerated ‘by Yajnavalkya in the 
Prayaschitta Adhyaya; verse No. 227 beginning with the word 
brahmaha, and’ it is clear that he could not have meant to 
include in that term persons guilty of wpapaiakas mentioned 
in verses Nos. 234 to 249, ` It may be, however, that Narsing- 
rao was subject to the disqualification arising in consequence 
of his having committed ‘a murder being a person indicated” by 


the word adi as explained by Vijnaneshwara (See Mitakshara,-. 


Ch. 1, “Section X, para 3) The proposition, however, has 
no practical importance in this case as Narsingrao had already 
taken his share of the family property before he became thus 
disqualified : and according to the Mitakshara he would be 
deprived of his share if the disqualification arose before the 
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division ' of the property, but as one already separated from : 


. his co-parceners, he would not be deprived ‘of his allotment 
(Mitakshara; Ch. II, Section X,'para 6, Stokes’ Hindu Law, 
P 456). 

The next question is whether ‘Narsingrao aula make: a valid 
Adoption assuming that he was otherwise disqualified though 
not'a patita, from inheriting or claiming a share at the time 


‘af the adoption. "No text or authority has been cited cn' 


behalf of the appellants tosshow that such an adoption would 
bo invalid. 16 is conceded that an adoption is not в sanskara 
according to Hindu law: I see no reason to hold that a person 
‘subject to the disqualification, to which Narsingrao is assumed 
to have been subject at «е time of the adoption, could not 
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A UJ. make а valid adoption, · Мг. Jayakar has relied upon 
1918 Mitakshara, Ch. II, Section X, paragraphs 9,. 10 and 11 as 
T7 showing that a son other than an aurasa or kehetv aja son is 
eae subject to the same disqualification as his father as regards 
Krsa inheritance and‘ partition. This, ' however, -does not 
Shah J, affect the validity of an-adoption by а person subject 
cam to a’ disqualification mentioned in Yajnavalkya's verse 
as explained by Vijnanesvara. The meaning is that an 
adopted son cannot claim any share in the property, to which 
his father is disqualified from putting forward any claim. 
But there is nothing to prevent an adopted son from claiming 
the property already vested in the adoptive father on partition 
before the disqualification arose, though he may be prevented 
from claiming a share in the ancestral property not so vested. 
"The adoption would be valid, but inffective for the purpose 
of securing a share in the property, from which ‘the adoptive 
father is excluded on account of the disqualification.. Mr. 
Mayne has expressed the same opinion in his work on Hindu 
Law (8th Edition, я 598, page 839). The author of the 
Dattaka Chandrika in section VI, para 1, takes the same view, 
. and suggests by implication that a disqualified person is not 
prevented from making an adoption though the adopted son 
may have no right to the estate of the paternal grand-father, 
. lam, therefore, of opinion that the appellants have’ failed 
to establish either that Narsingrao was patita at the date of 
the adoption : or that, assuming that he was subject to a dis- 
qualification at the time, he could not.make a valid adoption. . 
It is not necessary, to consider the question whether the 
plaintiff No. 1 who is the grand-son of the brother of Narsing- 
rao is entitled to succeed in preference to defendants Nos. 2 
апа `8, who are .the sons of Narsingrao' s father’s brother 
according to the Mitakshara, 


Decree confirmed. 
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Before Sir Basil Scott, Ki., Chief Justice, and Alv, Justice Shah, 
АНАТ с Ј OSHI s 


GANESH ANNAJI PUJARI.* 


. Hindu law—Debts—Father’s debi—Debt owing to breach of civil duty as irusiee— 
Debs not tainted with immoraliiy— Bons’ liability to pay— Liability noi affecied 
by father’s existence at the time. 

‘The debt which a father has to pay owing fo a breach of civil duty 
аза trustee cannot be regarded under Hindu law us tainted with. im. 
morality, and his sons are liable to pay the same. 
` Theliability of the sons under Hindu law to pay. their father’s debt, 
not tainted with illegality or immorality, ів not affected hy tho fact that. 
the father is alive at the time. 


PROOEEDINGS in execution. 

Kashinsth (defendant No. 1) was appointed a trustee to 
manage the estate of one Gopalbhat by his will dated the 26th 
May 1904, The estate belonged to a joint family managed by 
Gopalbhat. His brother’s sons Ganesh and Chintaman, word 
minors then. , | р 


On the 11th of November 1914, the plaintiffs filed:a suit in tho: 


Sangli Court against the defendant, alleging: “оп investiga- 
tion plaintiff No. 1 found that on account of the- defendant’s 
extreme mismanagement and on account of his having given 
up possession of mortgaged land plaintiff has suffered a 
considerable loss." The plaintiffs claimed to recover Rs. 14,403-2-7 


and to. take accounts of the defendant's administration of: 


the” estate. The Nyayadhish of Sangli passed a decree in 
favour of plaintiffs for Rs.14,403-2-1 on the 17th of March 1916, 
_ The decree was transferred to the Satara Court for execu- 
tion. In the Court of the First Class Subordinate Judgo at 


Satara,, the decree was sought to be executed against tho: 


defendant Kashinath and his sons Hanmant and Narayan. In 
execution, the property belonging to the defendant and his 
sons was attached. The sons consequently applied to the 
Court for raising attachment on their shares in the proporty. 
The Court declined to raise the attachment, on the following 
‘grounds : — 


“The deoree under execution shows that there was a breach of civil duty ns 
trustee on behalf of applicant's father and he was made liable for ornamenta 
nnd monies which he was bound to account for. Зо there is nothing to show 





* First Appeal No. 157 of 1917, Satara, in Miscellaneous &pphieation 
from the decision of J. H. Botigjri, Ҳо,'51 of 1916. 
First Class Subordinate Judge at 
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that the monies for which Kashinath was held liable under the de2ree wore 
taipted with immorality within the meaning of the decisions in I. L. R. 37 
Mad, 450, L І, В, 39 Cal. 862, I. L. R. 32 Bom, 358 and 17 Bom. L. R, 955." 


/ The sons of Kashinath appealed to the High Court. 


J. Е. Gharpure, for the appellants. 
Jayakar, with V. V. Bhadkamkaw, for the respondents, 


Scorr.C. J.—The execution proceedings in which this appoal 

has been preferred were instituted by decree-holders under a 
decree passed in the Court: of the Nyayadhish of the Sangli 
State for Rs. 14, 408-2-1 against Kashinath’ Ramchandra 
Joshi, the father of the appellants. The decree falls within 
the class of decrees mentioned in в. 44 of the Civil Procedure 
Code as capable of execution in British India as if passed by a 
Court of British India. 
. The appellants applied in the Court'of the First Class 
Subordinate Judge of Satara for the raising of an attachment 
which had been levied under the Sangli decree upon their 
ancestral family property situate in the jurisdiction of the 
Satara Court on the ground that the money debtin the decree 
against their father was tainted with illegality and immorality 
and therefore the ‘sons’ shares were not liable in execution. 

The Jearned Judge held that the appellants’ father had been 
guilty ofa breach of civil duty as trustee but that there was no 
evidence that ће monies for which the liability ,was imposed 
by the decree were due on account of immorality under tho 
decisions in Venugopala Naidu v. Ramanadhan Chetiy®; 
Chhakauri Mahton v. Ganga Prasad; and Durbar Khachar 
v Khachar Harsur®. The application was on this ground 


. rejected. 


The first serious question in this appeal i is whether the decretal 
debt is Avyavaharika. .The, debt is clearly not within the 
categories mentioned in Manu, VIII, 159, or Yajnavalkya, II, 
47, being neither contracted for dissipation nor for a fine; tax 
or duty but it is not so certain that:it may not fall within the‘ 
text of Usanas(See Mandlik's Mayukha,p.113) as Avyavaharika. 
According to the bost authorities cited by Mookerjee J., 
Chhakauri Mahion v. Ganga Prasad, Vyavaharika may móan А 
‘sanctioned by law or custom’, Durbar Khachar v. Khachar 
Нотвит 9 ‘customary or usua!’ (Bohtlingk-Roth, Wilson, 








(1) (19123 I. L.R 37 Mud. 458. (4) (1911) I. L; В. 39 Cal. 802, 868 
(2) (1911) I. L. В. 39 Cal 862. (5) (1908) I. І, R. 32 Bom, 318; 
(3) (1908) I. L. R. 39 Bom, 348;.' • 10 Вощ; LR, 29% ` 


10 Bom, І, В. 297, 
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Monier’ Williams) * proper' (Mandlik), not repugnant to. good А: С. de 
morals", (Colebrooke). Mookerjee J. sums up the result of the ` 1918 
texts’ thus, p. 869:. “If the provisions of all these texts are NUS 
aummarised, the. résult appears to be. that the debts which & ^ v. 
son is not under any obligation to pay may be grouped as GAxssa 
follows: (i) debts due for spirituous liquor, (ii) debts due for Scott 0. J, 
lust, (iii) debts due-for gambling, (iv) unpaid fines, (V) unpaid ~~ 
tolls, (vi) useless gifts: or promises without consideration or 
made under. the influence of lust. or wrath, (vii)-suretyship ' 

debts, (viii) commercial debts, and (ix) debts. that are not 
vyavaharika, i..o,, debts that are not lawful, usual: or custom- 

ary, or, if we accept the version of Colebrooke, debts for a: E 
cause repugnant. to good morals.’ This list, it must be 
conceded, is comprehensive; and as the terms -used are not 
accurately deflned there is considerable.room for divergence 
of opinion as is indicated by the'extraots from. the commenta-- 
ries, quoted by: Jagannath in his Digest, This divergence is’ 
faithfully reflected in the judicial decisions.to which referenco 
was made. in the course of argument, and, which I shall now 
proceed to examine.” Mookerjee J, cites seven reported casos 
as io the pious obligation. of the son to discharge the debt of 
his father when such debt consists of money misappropriated by 
the latter: Mahabir Prasad v; Basdeo Singh; Pareman Dass v; 
Bhattu Mahton™; McDowell v. Ragava Chetty; Natasayyan v. 
Ponnusamt®; Kanemar Venkappayya v. Krishna Chariya ®;. 
Gurunatham Ohetty v. Raghavalu Chetty; Tirumalayappe v. 
Veerabudra™ ; and concludes that the son is'only immune 
from liability ap the money has been taken by the father and 
misappropriated under circumstances which rendered. the, 
taking itself a criminal offence. ' To .the.cases referred to 
above may be added ' Venugopala Naidu. v. Ramanadhan . 
Chetty, where the Court dealing.with п case of misappliea- . 
tion of funds of a Devasthanam, for,an improper litigation. 
accepted the conelusion of Mookerjee J. ns to thé meaning of 
Avyavaharika and observed that : z 


“The third dofendant clearly owed'a legally valid debt to, the. ареала 
even if he had really misappropriated the moneys which he, had taken from the . 
Devastlianam funds (instend of having merely sanctioned their expondituro ы 
bona fide on inappropriate objects] and Nis descendants шы bound to repay 








(1) (1884) I. L. R. 6 All 234, ' "(5 (1907) L L. R. 31 Mad 161, 
(2) (1897) L L. R. z4 Cal 079, * (0) (1908) I. G. R. 31 Mod, 475. 
(3): (1903) I. L. K, 27 Mad 71. (7) (1909) 19 М. Т, J. 759. 


(4) (1892) L L. Б, 16 Mad. 99, o (8 (1919) I, Т, R.-37 Маа, 458, 400, 
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that debt EE decision in Natasayyan v. Ponnwsómi(l); where it. 


' is observed, ‘проп any, intelligible ` principle of morality, a debt due by the 
; father by reason of his having retained for himself money which he was bound: 


to pay to another would be a debt of the most sacred: obligation and for the 
rion-discharge of which, ee in а future state men be — to be: 
inflicted, ifin any.” . , 

There ів thus aple authority for the conclusion of. the 
learned Judge in the.lower Court. There was по proof that 
the money not accounted.for, for which, the appellants’ father. 
was found liable, was criminally misappropriated and іп these 
circumstances the liability of the sons would be the.same.as- 
their liability for their father’s debt in respect of any other 
sums had and received by. him for the use of another. fot 

‘On this appeal another point was raised which was not: 
taken in the. lower Court, namely, that the sons or their shares: 


sould not be made liable during the life-time of their father; 


It was based upon certain dicta ір а recent judgment deliver-. 
ed by Lord Shaw in the Privy Council in Sahu Ram Chandra 
v. Bhup:Singh®. Та that case the suit was on a mortgage- 
executed by the fathef alone not for any antecedent debi. The: 


` creditor had sued апі’ obtained a decree against the father. 


The sons brought the suit. The dicta are as follows:—. .. , 


“While the father, however, remains in life, the attempt to affect the sons’ and : 
grandsons’ shares in the property in respect merely of their pious obligation 
to pay off their father’s debts, and not in respect of the debt having been truly 
inourred for the interest of the estate itself, which they -with their father 
jointly own, must fail; and the simplest of all. reasons may be assigned ‘for 
this, namely, that before thé father's death he may pay off the debt, or after 
his death there may be ample personal estate belonging to thé father himself 
out of which the debt пау Бе discharged. In short, responsibility to meet the 
father’s debts is one thing ‘and the validity of a mortgage over the joint овбабе 
is quite another thing. Accordingly the case founded merely upon ‘pious’ 


obligation, and во strenuously argued before the Board, fails in. the present 


instance by reason оѓ the fact that Bhup Singh, who contracted the debt, is. 
still alive, and that there are concurrent findings by both of the Courts bolow 
to the effect that the plaintiffs have failed to prove tliat the debt of Rs, 200, for 


~ which the mortgage ' was granted, was incurred for any legal: necessity: or 
' benefit to the esta А ZEE 


This refers to the effect of a е as боера? security. 
for a contemporaneous debt, not to the personal covenant . of 
the father which in execution proceedings ‘on a decree in a 
suit within six years of the covenant might result ir saléof the 
sons’ interests in satisfaction during the father’s life-time. This 


_is clear from the later passage: ba i 





(1) (1899) I, L. R. 16 Mad. 99, (2) (1917) L. К. 441: А. 196,151; |, 
: a ju. ee 19 Вот, L. R, 498, 505, » 
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-. "The importance of the caso being" free from complications is this: that 
eacept under tho mortgage all other remedies have long ago disappeared, aud 
tho appellants rear 16 up and claim under it now, there being no rightin them 
to invoke the doctrine of the pious obligation to discharge the debt incurred 
by Bhup Singh, because that debt as such cannot be successfully sued for, 
Accordingly, unless the mortgage validly affects the joint family estate, the 
appellants must fail In the view taken by the Board the mortgage was nob 
granted in respect of an antecedent debt, and was invalid,” 

‘As remarked by Kumaraswami Sastriyar J. in Vinjamam- 
pati Peda Venkanna v. Sreenivisa Deckshatulu © tho 
passage “indicates that their Lordships had in view the 
cases where a suit on the debt evidenced by a mortgage 
not illegal or immoral would lie against the sons even though 
the mortgage was not for an antecedent debt : Surja Prasad v. 
Golab Chand, aud other cases. If thero was no pious 
obligation at all during the father's life-time and the father 
was in the position of any-other co-parcener it is difficulé to 
see how ‘any suit would lie against the sons except fer debts 
incurred for necessary family purposes and it would be 
perfectly immaterial to the sons whether the debt is barred 
or not”. ' - ` 

The judgment thus so far from throwing doubt on the 
‘well-established remedies of the creditor in execution impliedly 
recognises them. 

' We have the highest authority for the proposition that 
creditors’ remedies against ancestral property are as extensive 
while the judgment-debtor is alive as after his death. “The 
two appeals of Girdharec Lall v. Kantoo Lall and Muddun 
Thakoor v Kamioo Lall® arose out of a suit in which two 
grandsons of Kunhya Lall deceased sued their respective 
fathers and various alienees of the ancestral property to 
Obtain possession of the lands as having been sold to pay 
debts of the fathers incurred ‘through extravagance and 
immorality.’ Girdhareelal took under a sale-deed executed by 
the two fathers to raise money to discharge antecedent debts, 
Muddun Thakoor had purchased at a sale under an execution 
of a decree against the two fathers. ‘The sons failed to prove 
that the debts of the fathers had been incurred for immoral 
"purposes; the Privy Council therefore held that neither sale 
could be set aside. It was there laid down that ‘ancestral 
property which descends to a father under the Mitakshara 
law is not exempted from liability to pay his debts because 


(1) (1917) I. L. Б, 41 Mad, 136, 148. (3) (1874) L. R, 1 I, A, 321, 331, 
(2) (1900), І. В. 27-Cal, 762, ° 
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a воп is born to him. It would be a pious duty on the part-of" 
the son to pay his father’s debts, and it boing the pious duty 
of -the son to pay his father's dobts, the ancostral property, 
in which the son as the son of his fathor acquires an interest 
by birth, is liable to the father’s debts. Tho rule is, as stated ` 
by Lord Justice Knight Brucs:—‘The freedom of the son 
from the obligation to discharge tho father’s debt has respect 
to the nature of the debt.and not to the nature of the -estate, 
In Sripat Singh v. Tagore the’ father against whom 
the decree was obtained was still alive at the date of 


-tho execution proceodings. Yet the Privy Council laid down 


without qualification that “By that (Mitakshara) law а judg- 
mont against the father of the family cannot be executed 
against the whole of the joint family property, if the debt in 
respect of which the judgment has been obtained was a debt 
incurred for illegal or immoral purposes. In ‘every other 
event it is open to the execution creditor to sell the whole 
of the estate in satisfaftion of the judgment obtained against 
the father alone.” К 4. 8 
The remedies of the decree-holder against ancestral property: 
of a Mitakshara judgmont-debtor with sons are fully recognis- 
od by the legislature in the new Civil Procedure Code which 
not only, as in the previous Code, includes property over 
which the judgment-debtor has a disposing power which he 
may éxeroise for his own benefit as liable to attachment and 
salo but further provides (s. 58 ) that ancestral property 
in the hands of the sons shall be deemed to be property of the 
deceased which has come to the hands of the sons. , The Code 
does’ not ‘limit the liability of the ancestral estate to cases of 
concluded sales. 155 
We dismiss the appeal with costs. . 


‚ Suan J.—It is contended in support of the appeal, first, that 
the sons are not liable for the decretal debt of their father 
according to Hindu Law, and, secondly, that the liability of tho 
sons does not arise during the lifo-Lime of the father and that 
thoir shares in the property cannot be proceeded against so% 
long as;the father is alive. е D 

It is common ground that the. property attached is ancestral, | 
and there is: no suggestion that tho sons are liable on tho 
ground of any benefit to the estate or to the family. . ub 

(1) (016)L, Е. 441, A 1; 19 Bom, 1. Е, 200, 202, 
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+ As regards the first point, the decree and the judgment 
show that the defendant No. 1 acted as a trustee for the 
plaintiff under the will of one Gopalbhatts. He admittedly 
received the property and subsequently failed to restore it 
to the beneficiaries. The plaintiffs sued to recover the 
property, which the trustee had failed to account for. The 
defence was that he had restored the trust property and had 
duly accounted for it. -It was found that the defendant had 
not returned the ornaments which he had received and that 
‘he had otherwise failed to account for certain other property. 
In the result a decree was passed against him for Rs. 14,408- 
2-1 by the Sangli Court. The breach of trust had taken place 
in Kolhapur, the suit was filed in the Sangli Court and the 
decree is under execution in British India. It is not suggested 
that there was any criminal proceeding taken against the 
trustee at any of these places and there is nothing in the 
circumstances of the case to show that there was any act or 
omission on his part which would amount to acriminal breach 
of trust under the Indian Penal Cofle. A false plea of the 
restoration of property and proper accounting is not sufficient 
to make the retention of the property as a trustee criminal, 
` Не throughout admitted his position as a trustee and the 
. receipt of the property. The taking of the property was 
perfectly lawful and proper. Under the circumstances the 
decretal debt must be treated in my opinion as the debt in- 
curred by him in consequence of his having lawfully and 
properly received the property as в trustee and havi ing failed 
afterwards to account for it. The onus of proving that there 
was any criminal breach of trust on the part of the father 
would be on the sons, who seek to establish that the debt is 
tainted with illegality or immorality. Ido not think it can 
be inferred from the judgment, and certainly it cannot, be 
‘assumed, that there was any criminality attaching to the 
debt. 

The ratio decidendt in Natasayyan v. Ponnusami e. 
Kanemar Vonkappayya v. Krishna Chariya™, Gurunatham 
Chetty v. Raghavalu Chetty and Venugopala Naidu v. 
Ramanadhan Chetty, would apply to such a debt and not 
the ratio decidendi in Mahabir Prasad v. Basdeo Singh; 


SS a Бы а t i c E A 
(1) (1892) I, L. В, 16 Mad, 99. (4) (1919) L L. В, 37 Mad. 453. 


(2) (1907) L L. R. 31 Mad, 161. (5) (1884) I, L. R, 6 АП, 234, 
(3) (1908) L „В, 31 Mod, 472... 
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А, C. Je Paveman Dass v. pr Mahon? and McDowell & Co: 
1918 у. Ragava Chetty. 

uc du It is urged, however, for the appellants, that the sons are 
о, not liable for such а debt, first, аз it is in tho nature of ‘a fine 


Ganksu (avg), secondly, as ibis &' debt incurred out of anger оз) 

Sha J. and; lastly, that it is riot vyavaharika. 
= The general liability of the sonsand grandsons to pay the 
father’s debt із mentioned-in Yajnavalkya’s verse No. 50 and 
Vijnanesvara's commentary thereon: and the exceptions there- 
to are stated in verse No. 47 and the commentary thereon (see ` 
Gharpure’s Translation of the Mitakshara, bic 

~ Adhyaya, рр, 76, 77 and 78 and 74.) 
The other Smriti texts bearing on these буер е 
been quoted by Mr. Justice Mookerjee in Chhakawri Mahton 
v. Ganga Prasad? : and I do not consider it necessary ‘to 
quote them here. | 

The word ‘fine’ (ws) occurs im most of the Smriti texts 
bearing on the exceptiops to the general duty of the sons and 
the grand-sons to pay the father’s debt. Ido not think that 
the debt such as we have in the present case can possibly be 
held to be a fine (ave). 


The argument that the debt is dius io anger must also A 
rejected. The texts of Brihaspati and Narada (Sacred Books 
of the East, Vol. XXXIII, pp. 329 and 45 respectively), the 
text of Katyayona (Colebrooke’s Digest, Vol. I, p. 212) and 
Apararka’s commentary on Yajnavalkya’s verse No. 47 
(Anandasrama Series, Vol. 46, Part IT, pp. 647,648 in Sanskrit) 
have been relied upon in connection with this argument. It is 
needless to consider them in detail. The debt in the present 

' ense is in no sense attributable to anger. 

As to the contention that it is not vyavaharika, the observas 
tiois of Knight J. in Durbar Khachar Odha Ala у. Khachar: 
Harsur® as to the meaning of vyavaharika have been relied 
upon. . The meaning of the word is discussed also in 

- Ühhakawri Mahton’s case by Mr. Justice Mookerjeo and in 
Venugopala Naidu’s case by Sadashiv Ayyar J. Thore has 
been some difference of opinion as to the exact meaning of the* 
word vyayaharika. -~ x 
— Whatever may be the true meaning of the "word, the debt 
such as we have in tliis саве cannot be said to be avyavaharika, 
(1) (1807) I. L. R. 24 Cal. 672, (3) (1011) L І, Е, 39-Oal. 869, 

(2) (1003) I. І. R. 27 Mad, 71. , (4) .(1008) I. L. R, 32 Bom, 348, 


D 
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It ів clear that it is quite proper for а man to accept'a trust ; 


such acceptance cannot, be treated as being outside Vyavahara. i 


And any liability directly arising out of such acceptance, and 
not attributable to any act or omission. amounting to а 
criminal.breach of trust cannot be held to be avyavaharika. 


In this view of the case it is needleas to discuss the texts 


of Usanas and Vyasa on this point wherein the expression 
aeqne is used to indicate generally the debts, other than 
fine and. toll, not payable by the sons and grandsons. I may, 


however, refer to two general considerations, which, in my’ 


opinion, point to the propriety of interpreting the 
word in a restricted and precise sense as far as possible. In 


the first place Vijnanesvara - refers to the text of 


Usanas in his commentary on Yajnavalkya’s verse No. 47, 
after explaining the meaning of the words used by, Yajna- 
valkya indicating the excoptions. Не refers to it.for the 
purpose of establishing the proposition that the whole and 


not only в part of fine or toll is payable, He does not cite it 


for the purpose of explaining the meaning of any word used 
by Yajnavalkya nor for indicating that any exceptions not 
covered by Yajnavalkya’s text and his explanation thereof is 
meant by Usanas., This would rather show that Vijnanesvara 
at least did not think that anything more than that indicated 
by him in explaining Yajnavalkya's verse was meant by 
Usanas; otherwise he would probably have proceeded io 


oxplain the meaning of the word Vyavahirakam, as is nol 


unusual with, him when he quotes an important Smriti 
text. ` j 

Secondly, this exemption from the liability of the sons and 
grandsons to pay the father’s debts is an exception to the 
general rule stated by Yajnavalkya in verse No. 50; and 
Yajnavalkya’s verso No. 47 has been in terms described by 
Vijnanesvara as laying down exceptions to the general rule, 
Any word of general import used to indicate an exception 
ought to be strictly construed according to the recognised rulo 
of construction under the Hindu law. This rule of construc- 
‘tion has been referred to by Chandavarkar J. in Gamgu v. 
Chandrabhagabai® and*in West and Buhler’s Hindu Law 
(8rd Edition, p. 880, foot-note (c) ). 

The next point urged is that the shares of the sons in the 
ancestral immoveable property cannot be attached and sold 


(1) (1907) I. LR R, 32 Bom, 275, 983, | 
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“© during the life-time of'the father for the satisfaction .of his: 


personal debt not tainted with illegality or immorality.. In 
support of this argument the observations of their Lordships , 
of the Privy Council in Sahu Ram Chandra v. Bhup Singh, 

particularly the observations.relating to the ‘obligation of the: 
sons and grand-sons to pay the debts of their father arising . 
after the death of the father at p. 131 of the report, and: 
the observations of. Sir John Stanley О. J., relating фо, 
the two propositions enunciated .in Suraj Bunsi Ков" v. 


Sheo Prosad Sing, quoted with approval at pp. 183-34 of the. 


report, are relied upon on behalf of the appellants. It ів. 
urged for the respondents that asa corollary of the right 
of the father to alienate the sons’ interests in the anoes-:. 
tral estate, in which the sons would have a vested. interest 
under the Mitakshara by birth, to satisfy his antecedent debts, 
not tainted with illegality or immorality (using the expression. 
generally to indicate the exceptions which the Smriti writers., 
specify), 80 as to make the alienation binding upon the sons, it 
is recognised in severaledecieions that .the creditor's right io 
bring the ancestral property to sale for the realisation ofa: 
decretal debt, which would be an antecedent debt at the. date.. 
of the Court-sale, is co-extensive-with the father's power to 
alienate the ancestral immoveable property. -It is further 
urged that the observations in Sahu Ramchandra’s case must , 
be read with reference to tho facts of the case and cannot be 
taken to have over-ruled these decisions. 

The Indian decisions in which the creditor’ 8 right i is held to 


- be co-extensive with the father's power: to satisfy his- antece-. 


deni debts not tainted with illegality or immorality are based 
upon the earlier decisions of the Privy Council in .@irdharce 
Lall v. Kantoo Гай ; Suraj Bunsi, Koer v. Sheo Proshad 
Singh® and Muesamut Nanomi v. Modun Mohun™, These 
Indian decisions are referred to in the recent case of Peda 
Venkanna v. Sreenivasa Deekshatulu® and I do not propose . 
to refer to all of them again.. I may only mention tha-. 
decisions of this High Court in Jagabhai Lalubhai v. Vij- 
bhukandas Jagjwandas ©, Chintamanvav Mehendale v. 
Kashinath, Umed Hathising v. „Coman Bhaiji® and ' 





(1) (1917) L L. Б. 44 I. A. 126; (5) (1917) L L. R. 41 Mad, 136, 

19 Bom. L. В. 498. (6) (1888) I. L. В. 11 Bum. 37. 
(2) (1874) E. R. L T. A. 391, (7) (1889)I. L. R. 14 Bom. 320. , 
(3) (1878-79) L. В, 6 I, A. 88, (8) (1895) I L. R, 20 Bom, 385, 389, 
(4) (1885) L R, 18. A. 1, ` . E 
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Govind 'v.-Sakharam®. On the-facts these decisions would А. €.J. — 
be distinguishable: -bué their ratio decidendi: is in favour 23 1918- 
the view, -which the respondent contends for. ns 
.lt is significant that the view taken in Umed Hathising у. ан : 
Goman Bhaiji.&s to procedure has received a legislativo GANESH ' 
recognition ins. 53 of the Civil Procedure Code of 1908. > It is — Shah J. 
true thatthe section refers to the liability: acd the death of the ` 777 
father and not during his life-time. , ~ > "o 
Tt is. also significant that in е cases- the Oficial 
Assignee, in whom the insolvent debtor’s estate: is ‘vested, is 
‘held to be entitled to alienate the property on'behalf of the 
ereditors: exactly as the debtor would be entitled: to alienate. 
the ancestral - immoveable property so as -to affect his son’s 
interest and this power of the Official Assignee is recognised 
quite. independently of the circamstance whether the father 
is alive. or dead at the:time.: .[ See Fakirchand: Moti“ 
chandv. .Motichand Hurruckohand ®, Rangayya ` Chetti 
v. Thanikachalla Mudali 9 and. Жата: Setti v. Chida- 
vaboyina ®,] In Rangayga Chetti’s «case the father was 
in fact alive. It may be said with reference. to -this class 
of. cases that the. father can. be«held to be 'immersed'in 
difficulties’ (алея че) on account of his. insolvency within 
the meaning of Yajnavalkya’s verse No. 50 and that therefore 
the sons and: grand-sons may be liable during the father’s 
life-time. · That, however, is not: the ground apon which these 
decisions are based. : И 
Apart from these ‘decisions, the ENTARA in Mussamut 
Nanomi’s case show that the sons could not’ set up their 
rights. againat-their father's alienation for an antecedent debt 
or against his creditors’ remedies for their- debts if'not tainted 
with immorality. The father was alive in this case, and their 
Lordships held.that the’ purchaser bought: the éntirety of the 
estate" ‘which could lawfully be sold to him,’ ' This shows that. 
the Court can-sell the larger interest if the debtis not tainted 
with illegality : ог immorality, as the purchaser can acquire 
it only if it-can be properly sold; and іё сап be properly sold 
during the life-time of the father only if the right of the 
decree-holder is held to be go-extensive with the father’s power | 
‘to deal. with it foran antecedent. debt not tainted with illegality 
or immorality. a к, 


(1) -(1904; L L. R. 28 Bom! 388, (3) (1895) L L. R. 19 Mad. Wo ; 
(2) (1883) Т.І, R, 7 Bom, 488, ` e (4) (1902) 1. І. Е. 26 Mad, 214, +- 
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The recent decision і in Sripat Singh v. Sir P. К. Tagore 
also supports this view. Their Lordships observe “that by 
the Mitakshara a judgmont against the father of the family 
cannot be executed against the whole of the joint family 
property, if the deht in respect of which the judgment has been 
obtained was a debt incurred for illegal or immoral purposes, 


` In every other event it is open to the execution creditor to. 


sell the whole of the estate in satisfaction of the ‘judgment 
obtained against the father alone", - Further, after stating the 
effect of в certain order, their Lordships observe “that is what 
ihe order meant, and had it effected anything else the result: 
would have been that, without any reason at all, the Judge, 
would have deprived the execution creditor òf the undoubted 
right that he possessed, except upon the happening of one 
event, which, in the result, has not arisen, to sell the entirety: 
of the estate". In this’case the father was alive. It is true 
that tHe High Court had found the debt to be binding upon 
the joint family and that the sale had in fact taken place. 
But I do not see howsthe ratio decidendi, which ig apparently 
independent of these facts, can be affected by them. 

Thus there is ample authority for allowing the creditor ia! 
attach- and sell the ancestral immoveable property of the 
debtor including the sons’ interests during: the life-time of 
the debtor, provided the debt is not tainted with illegality or 
immorality: and it is obvious that it is.convenient to sottle’ 
the question whether the debt is so tainted or not in execution 


` proceedings if the sons intervene instead of leaving it to be 


determined, by а separate suit and of allowing the Court-sale. 
to take place before it is determined. It is to the advantage 


of all the parties concerned to have it determined, if possible, 


before the property is put up for sale. 
_ The contention for the appellants based on the observations ` 
in Sahu Ram Chandræs case can be allowed only if they are. 
read as over-ruling the decisions above referred to. inda 
first place these observations must be taken to have өп 
made with reference to the facts of the case and the main’ 
point that was under consideration. - The main point in the 
case related to the antecedency of. the mortgage debt, the debt 
not having been incurred prior to or independently of the: 
mortgage. Undoubtedly that point is decided and the conflict 
of decisions on that point is settled. But there was no 
question ш in that caso of the remedy of a decrée-holder during, 
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the life-time of the father: and tho judgment cannot be read A. C. J. 
as deciding that point in the manner suggested by tho 1918 
appellants, Secondly, there is no express reference to the `7” 
passage in the Mitakshara which shows that under certain чин хт 
circumstances the liability may arise during the life-time of GaNssu 
the father: nor is there any reference to the decisions beating Shah J, 
on the question of the creditor’s remedies during the life-time — —— 
of the debtor. It would not be reasonable to treat these 
‘decisions or rather their vatio.decidendi as .over-ruled or 
dissented from by their Lordships in the absence of any 
express reference to the point. Lastly, I do not see how such 
a reading of the observations in Sahu’s case as is suggested ' ° 
by the appellants would be consistent with the ratio decidendi 
in Mussamut Nanomi’s case and Shripat Singh’s case, 

I am, therefore, of opinion that, in the absence of a definite . 
and explicit pronouncement on the point, this Court is-bound, 
in spite, of the observations in Sahw’s case, to follow the 
Indian decisions and the decisions of the Privy Council, to 
which I have referred, and to hold that the decree-holder’s 
right to proceed against the ancestral immoveable property in 
execution during the debtor’s life-time is co-extensive with 
the debtor's power to alienate it under the Mitakshara for the 
satisfaction of his antecedent debts not tainted with illegality 
or immorality. : 

This result is justified by tha provisions of s, 60 of the Code 
of Civil Procedure. Under this section the property, over 
which the debtor has a disposing power which he may exercise 
for his own benefit, can be attached. And the expression is 
capable of being read as ineluding the shares of the sons in 
the ancestral immoveable property, which the father under 
the Mitakshara has power to sell for the satisfaction of his 
antecedent debts. It may be that the true view according to 
the strict. Hindu law is that which found favour with Innes 
and Muttusami Ayyar JJ. against the opinion оѓ: the majority 
of the Full Bench in Ponnappa Pillai v. Pappuvayyangar®, 
But since then the accepted view has been that the ereditor's 
might is’ co-extensive- with the father's power during his 
life-time. З ° 

I fully recognise that the power of the father to alienate 
the ancestral immoveable property for an antecedent debt is 
ап. exception to the general rule of the Mitakshara that the 
father cannot alienate the alicestral immoveable property vested 

—————À 


(1) (1881) LL, R, 4 Mad, 1, 
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—— 
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. ` in the sousand grand-sonsso as to bind their intorosts; and that 


the excoption should not be extended and should be carofully 
guarded, It may be that in thus giving effect.to the creditor’s 


' remedies the exception may have received an extension which 


is not quite justified by the Hindu law. But just as. the 
exception is firmly established I think this extension of the . 
exception must be taken to be equally established at least so 
far as this Court is concerned. It may be anomalous that while 
the sons and grand-sons are allowed to establish that the debt. 
is tainted with illegality or immorality: according to Hindu 
law, they should not be allowed to show that according to 
that law their liability has not arisen at all. But it must be 
taken as а part of the anomaly involved in the exception itself, 

1 do not think that the provisions of Bombay Act VII of 1866 
conflict in any way with this view as to the right of the 
decree-holder to execute the decree against the shares of the 
sons in the ancestral immoveable property during the life-time 
of the father. 

We, are not concerned ab. this stage with the question, 
whether the decree-holder should first proceed only against the 
father’s sharé in the ancestral immovesble estate,and then 
against the interests of the sons, if necessary. " The point has 
not been argued, and I express no opinion about it. 

I, оо agree that the appeal should be dismissed with 
costs. xs 


Appeal dismissed, 
CRIMINAL APPELLATE. 





Before Gir Busil Scott, Ki., Ohief Justice ; on difference of opinion between 
Mr, Justice Heaton and Mr. Justice Shal, 


gud 


_ | SABITKHAN BAHADURKHAN. + Е 


(Ж Hoidence Act (I af 1878), Sces. 30, 114, 133—Co- oed Caio т 
Ámoun of corroboration—Confesnon aa evidence against the accused. 
At the irial of the acoused for the murder of his brother, the principal 
evidence was the confessions of his two о accomplices who were tried jointly ' 
- *Üriminal Appeal No. 425 of 1918, . M M. Ferrera. Acting Sessions 


by the Government of "Bombay, Judge of Kanara, 
from au order of кшн ыг by 
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with ‘him, for the-offence and who implicated him. It уш: aleo establich sd 
. at the trial that the relations between the two brothers were very strained ; 
that the accused who had a family to support but no, means to do so was 
continually importunating his rich brother for assistance which was con-' 
| tinually : refused ; that about a fortnight after the disappearance of the 


m degeased, the accused opened his brother's bin of rice and made free with 


the grain and gave on several occasions rice from it to his accomplices ; 
that three months after the event the’ acoused told a villager that his 
brother had goue for medical treatment to Miraj and repeated the story a 


' month ‘ater “to the Range Forest Officer under whom the accused was 


working as a coolia ; ; that when the crops had been got in, the accused’ 


í began to ask his brother’ 8 tenants to pay their rents to him; and that the 


‚ acoused received a letter through post purporting to, be written by his 
brother asking him to collect the rente and pay the assessment :— 

. Held, by. Sco C. J. (agreeing with Heaton J. but differing from 
Sha J.), that the confessions of the 00:300used were evidence against tho 
accused, inasmuch as there was testimony independent of the confessions 
which. affected the acoused by connecting or tending to connect him with 
the crime. . б! 


Per Scott C. J.—" Where the confession 7of'a өөй is corroborated 
by other evidence, it matters not whether, in proving the сазе at the trial, 


" the confession precedes tho:other evidence, or the other evidence precedes 


the confession.” 
“In Emperor v. Gangappa Kardeppsi(1), Macleod 2. went Боо far vid he 
soid in that case (p. 176): ‘The confession of a co-accused stands on quite a 


` different footing to the testimony of an. accomplice, which the Evidence 


Act treats as having a higher probative value than similar evidonce 
‘has according to English law.’ There is no difference between the law in 
England and the law in India,’ except in regard to corroboration of accom- 


+ plice by accomplice evidence,” 


“Ав regards the confessions of co-accused the Indian law has no oounter« 
‘part in England, but for the purpose of: admissibility such confessions 


stand on the same footing as accomplice.evidence and their weight must- 


depend on the circumstances of each cage,” 


Per Heaton J.—'"The rule is that а man Is not to be oonvioted solely: uu 
the confessions of oo-nooused persons; and it follows that he must пор. 
be convicted on such confessions together with evidence of the ordinary 


' kind which is.trivial or unimportant, For во to “convict hun 


would be,in reality to disregard the rule, Butin this case wo have, 


' apart from the confessions, a body of evidence and- cirounistances enough 





to support, а conviction, if the evidence is accepted as: free from untruth 


< ur exaggeration or serious mistake ог. distortion, : Therefore we are 


ontitled to, take the confesajons into consideration and,in doing so we 
“must consider together the evidence, the circumstances and the confessions, 
We should not, it seems to me, divide the material into compartments and 


і say the COD Ie Mn. of themselves are insufficient, the ‘evidence is not 


(1) (19131. L, E, 38 Bom, 156, 


44g 


А, Св. J. 
1910. 
—-—— 


Емрукоьк 


" 
KADIT&JIAN: 
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А; Ов, u.s altogether convincing.and therefore we must acquit. “It is nob as I look 
1919 at 16 в case of the weakest link in a chain,” - 
TT Per Shah J,—'"The limitation laid down as to the пзе to be made of the 
ндоз confessions of the accused against a co-accused is not created by the 
8 ABÍTKHAK High Courts, but is based upon what they hold to be the true meaning of 


the provisions of the Indian Evidence Aot, and if I may respectfully add, 
upon sound sense, The rule, аз I understand it, requires that béfore 
acting upon such confessions the Court should insist upon independent 
corroboration from other evidence in the case in material particulars, 
particularly as to the identity of-the accused,” T 

^ **[ also take it that there is no rule as to what would constitute sufficient 
independent corroboration in a particular case, That must depend on the 
vircumstances of that саве. I desire to refer, however, to two consider- 
ations ab the start: first, the evidence, which is supposed to afford 
independent corroboration must be in itself reliable and not doubtful 
evidence, which is treated as reliable in consequence of the ‘confessions: 
otherwise it will not be independent corroboration. Secondly, the value of 
the confessions of the accused against a co-accused, when those confessions 
are retracted at the trial, is very low," 


‘Tue accused was tried along with two other persons, Honya 


' and Umya, by.the Sessions Judge of тепан, for’ the. murder 


of Mehammadkhan. 

Mabammadkhan (deceased) and Бараан (accused) were 
brothers. They- were divided; and lived separately in the same 
house in the village of Alkerry. Mahammadkhan had no wife 
or children, but had considerable property. Sabitkhan was 
blessed with a wife and children, but had no money. He was 
earning his livelihood by working asa coolie in the Forest 
Department. The impecuniousness of his position inipelled 
him.frequently to press:his:poverty and-need upon his brother 
who turned-&-deaf ear to his importunities. This led .to 
frequent quarrels between the brothers, | - 

-In-the year:1917, the Ganesh Chaturthi festival féll: on the . 
24th September. · At this festival, Mahammadkhan was las} 
seen alive'in the village. He was suffering from pain‘in his 
stomach, for which he thought of going to Kalgatgi for 
medicine. He asked one Bassia, who was also suffering from a 
similar pain, to. accompany him. Bassia consented at first to 
accompany him, but-backed out at the last moment, Accorde, 

ingly, on the morning of the 25th September, талаша ш 
left alone for Kalgatgi. ES 

Bassia stated that lie saw Sabitkhan, Honya and Umya leave 
the ‘village an hour earlier the same -morning, by the road 
which Mahammadkhan was to take; He also stated: that he 
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was prévailed upon by Sabitkhan not to.accompany his-brother А, Св, J. 
on his trip on the 25th September 1917. , 21910: 

Honya and Umya made detailed confessions in which they Baran, 
said that all the three.accused waited for Mahammadkhan ce 
in a. forest, ‘nearly a mile off Alkerry. When Mahammadkhan ~~ 
reached the place where the accused: were, lying in wait for 
him, Sabitkhan dealt, him a blow on his shoulder with a: stick 
and with the help of Honya and Umya did him to death. The 
body was at first buried in a pit dug up close by the road ; but 
three days later it was removed to another pitdug at a con- 
siderable distance from the road. . 

Shortly after his return to the village, Sabitkhan opened 
his brother's bin of rice and, took rice for himself. Не was 
accosted by Day Munna who had been asked by Mahammadkhan: 
to keep àn,eye on his granary; but Sabitkhan bade him 
mind his own business. Sabitkhan was also seen taking rice 
from the granary three or four times and giving if away to 
Honya and Umya. 

Nearly three months after Serer ‘Chaturthi Sabitkhan 
informed Bhoojang, a grocer at Kirwatty, whea questioned, 
that Mahammadkhan had gone to Miraj for medical treatmente 

When it was time for Mahammadkhan’s tenants to pay rent, 
Sabitkhan demanded the rent from them. 

On the 80th March 1918, Wasudeo, the Range Forest Officer, 
heard а rumour that Mahammadkhan had met with. a violent 
death. He went to Alkerry on the 4th April when he iearnt that- 
Sabitkhan was attempting to collect rents. He sent for Sabit- 
khan who informed him that Mahammadkhan had gone to 
Miraj for treatment. He also inquired of Sabitkhan if he 
had heard from his brother. Sabitkhan replied no letter had 
been received, 

Ву and bye, a letter came to Sabitkhan through post. It 
‘purported to be written by Mahammadkhan. : The letter asked 
Sabitkhan to collect rents from the tenants and pay the assess- 
ment on Mahammadkhan’s behalf. It also added that if 
Mahammadkhan wanted money he would write to Sabitkhan 

«about it. It was read to Sabitkhan by the witness named 
Anant. 

The muster-roll kept b the Forest Departinent showed that 
Sabitkhan was absent from his work from the 23rd September 
1917 to the end of the month. 

The Range Forest Offieer, who had. his suspicions aroused, 
communicated them to the Police, An investigation followed, 
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А. Ов. J. which resulted in the arrest of the three accused. Honya 
188 and Umya made detailed confessions of their guilt and 
rane implicated Sabitkhan as the principal offender. They made 
v. their eonfessions first before the Sub-divisional Magistrate оп. 


BARTKMAN the 3rd April 1918; and repeated them before the committing 

| Magistrate on the 27th idem. In the Sessions Court; 
however, they retracted their confessions on the 6th June 1918. 
Sabitkhan maintained throughout that he was innocent. 

The three accused were tried at one trial by the Sessions 
Judge of Kanara, The learned Judge convicted Honya and 
Umya mainly on their own confessions, which he believed to 

-  - be true, 

As regards Sabitkhan, the learned judge believed him *to 
have laid an ambush for his brother and'to have murdered 
him for greed"; but acquitted him ‘for reasons which were 
stated ag follows :— 


Against accused 1 the evidence is exactly the same as the evidence against 
his hirelinga, But the use which can be made of it is not the same, A man may 
he convicted upon his own *retracted confession. But a man mnst not be 

' eonvioted upon the retracted confession of an accomplice. Before acting upon 
such a confession (I am quoting the words of Mr. Justice Shah, which will 
he fonnd in 15 Bom. L, Б. 983) “а Court should insist upon independent 
corroboration from other evidence particularly as to identity.” 

This requirement is not made by the statute law, It is a rule of practice 

` Jaid down by the High Court: and the High Court olaims that it is clearly 
entitled to lay down rules which deserve all the reverence of law. 

This oase manifestly comes within the rule laid down in Qmneen- Empress 

v. Khandia bin Pandu, and recently reaffirmed in Emperor v. Gangapa, 

I am to see therefore whether the confessions of the two other accused nre 
in this case corroborated by independent evidence from other sources 
particularly’ as to identity. 

That the confessions are well confirmed from another source than the 
apepkers is, I think, beyond dispute. The corpse was found where the confession . 
makers said it would be found, But this confirmation is not confirmation as to 
identity. The discovery shows that [in obher respects the speakers were 
speaking the truth, But it does not show that they were speaking the trath 
when they say “Besides ourselves, Sabit was much engaged in this murder. ” 

Is there anything which does confirm this part of what they say? Babit, 
was known to have a grudgo against his elder brother. On.the morning when 
the brother was last seen alive, he so arranged that the murdered man might 
go into the ambush alone. Не was absent from his employment on the 25th 
September. He was seen to go with the two confessing prisoners into thee 
forest just before the murder. Not long after the murder he was seen to give 
to his hirelings grain from the murdered man’s granary. He endeavoured 
to possess himself of the murdered man’s property. 


Can it be said that‘any of these facts, or all of them, afford such confirmation 
as the High Court’s Rule requires? If I answered “yes” I should, I think, be 
frittering away the rule jn a cas? which manifestly comes under 1t,- But I 
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&ocept the rule broadly and honestly, ; and, in so doing, I think myself bound to A, OR. Jj. | 
answer ‘No’, 1919. 

The trae “effect of the rule in ER ів laid. dowa "by Jenkins, Chief TO 
Ju&tice, in these words, Iam quoting from Emperor +, Lalit Mohun Ohucker- Бурков 
byly, 1: ER.’ 98 ‘Cal. 588:—“The Court can only treat confession as lend- ‘oe ' 
ing: assurance , to . other evidence against the co-acouser.” That is to say, the BADITEHAN- 
other evidence must afford в basis broad enough and firm enough to sustain в CI 
conviction, if the "superstructure be steadied by ` some adventitious and sub- 


t 


sidiary prop. A 
-What is, in this case, the other ЕТИЦИ ? А . 
_ First, Bassia says he saw aooused 1 going - in company with aooused 2 and 
aconsed. 8 on the morning after the Waunsha festival Now I have no reason 
to'disbelieve Bassia. ‘His word may be ' 88 trustworthy as my ‘own memory, 
But if my own memory suggested to me that I had casually seen three aoquaint- 
ances together one day six months ago, and that day was the 25th September, » 
І оша not trust my own memory very far, unless there happened to be some 
impressive concomitant circumstance, ln this case there was no such circume 
stance, It was not till long afterwards that ib began to be beliéved that those 
three men were then upon the way to murder Mahammad, I cannot build 
muchpon Bassia’s testimony. 
Then there ів the muster-roll which shows that on the 25th September Sabit І 
was absent from his usual employment. But such absence has frequently А 
been held: to be а fact incapable of sustaining any,important inference. Ib is 
like а mathematical symbol, the effect of which depends entirely upon the 
sign, Had the’ sign been positive ; had it been proved that Sabit was at his 
work that day, the fact would be important. «But the sign is, negative, Sabit 
was not there. From a negative premiss no positive conclusion can he drawn. 
: Next comes the fact that, after Mahammadkhan had disappeared for some 
time, his brother sought by insidious means to be‘accepted as the heir. But А 
this is a thing which Sabit might very well have done, even if he had по notion 
what had become of his brother. For along time he had put forward a preten- 
sion to some part in his brother's property. The brother disappeared. Sabit . 
, asserted his pretensions more boldly than before. What inference can be 
drawn ? - That Babit must have murdered his brother? Surely not, й 
On the facts that Sabit had long had a grudge against Muhammad and thap 
he dissuaded Bassiá from bearing Muhammad company, the same sort of 
comment. ‘oan be' made. These things are all consistent with the truth of the 
confessions, In Some sort ‘and to some, extent they support the confession, So do 
_ Cubs and Hayti support the United States of. America, when.they also declare 
war against & common enemy, But it is not enough that the other evidence 
should support thé confessions. It is the confession which must support ‘the 
other‘ evidence. The “words ‘of Chief Justice Jenkins will not allow the confes- 
sions to bear the bulk of the burden. The other evidenoe must” preponderate . 
over the confessions, 
‘That in the present case the ponfessions are “true I must of. course » believe, 
or Г could not convict the two accomplices. 
* But since the confessions. are not confirmed in the manner which the High 
Conrt requires I must differ fromeboth my assessors and acquit the first acoused. , 


The Government of Bombay вррәеїей кн i order of 
acquittal. Р ' ^ 

- The appeal was at first heard by: шана uid Shah IJ., but: 
, their: , Lordships having *differed in opinon delivered: the 
following шнш: :— 
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' HEATON J.—Three men: were tried for murder by the: 
Sessions Judge of Kanara with assessors. He convicted two 
of them, accused Nos, 2 and 8, and acquitted Sabitkhan valad 
Bahadurkhan who is accused No. 1 inthe саве. The convicted 
accused appealed and their appeals were dismissed by this 
Court- somo time ago, The Government of Bombay have 


appealed against the acquittal of Sabitkhan and that is the 


appeal now “before us, + 
My learned brother and myself are unable to agree ав to , 


' disposal of this appeal and therefore the matter ‘will, as 


required by s. 429 of the Criminal Procedure Code, have to be - 
laid before another Judge of this Court. 

In dealing with the appeal ayainst the acquittal we have 
to consider the evidence in the case and there are also 
confessions made by accused Nos. 2 and 3. On the strength 


. of that evidence and those confessions and also the decision 


a 


of this Court in the appeals of accused Nos. 2 and 3 there is no 
doubt that those accused did take part in the murder of Ma- ` 
hammadkhan. If we assume that Mahammadkhan was 
murdered shortly after leaving his village of Alkerry on or 
about 25th September last by acoused Nos. 2 and 8 and possibly | 
one or more others, and if we then believe all the circumstances 
deposed to by the witnesses, it follows as a natural, though 
not perhaps as an inevitable, inference, that Sabitkhan also 
took part in the murder. But for this we must believe all the 
incidents deposed to. 

These incidents are set out by the Sessions Judge as 
follows :— 

“Now this Mahammad was в bachelor ; but he had a younger 
brother, named Sabitkhan, who had a wife and family and was 
penniless. This Sabitkhan conceived himself to have a claim | 
upon the generosity and good offices of his elder brother ; and 
this claim he urged with порезу, both in season and out 
of season. А 

"Mahammadkhan did not take the same view of-an elder 
brother’s obligations. It was his opinion that Sabitkhan 
should earn his own living and he asked the Ranger to give 
the same advice. • 

“Мапу of the villagers have heard the brothers’ quarrel. 

“Last year the feast of Ganesh Chaturthi came to an end. 
upon the 24th of September. It was at this feast that 
Mahammadkhan was last seen ауе, The man was then in 
poor health. He intended to go to Calgutgie for a-qure: and 
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he invited one, Bussia (Exh. 8), who was thought to be suffer- А. Ca J. 


ing from the same malady, to bear him company. 

_ “Bussia was willing and he agreed to go. But that same 
evening Sabitkhan sought out this Bussis and dissuaded him 
from the undertaking. ‘I myself will fetch you physic’ said 
Sabitkhan: and Bussia, willing to be spared the labour of a 
_long journey, renounced his project, and allowed Mahammad- 
khan to take the road alone. This Bnssia saw Sabitkhan who 
is the first accused going next morning along the road which 
Mahammadkhan was to take and with him went the other 
two prisoners. Halfan hour later he saw Mahammadkhan 
go the same way. Mahammadkhan was never seen alive 
again. It is a lonely road. 

“Time went on: and Mahammadkhan did not return, He 
had been expected in a few days: but neither he came nor any 
word of him. But Sabitkhan opened his granary: and he 
was seen. two, three or four times giving grain to his two 
fellows, accused 2 and accused 3. Juncu saw him do this 


(Exh. 9): and so did Day Munna. Now Day Munna had, 


been asked by Mahammadkhan to keep an eye upon that 
grain; and accordingly he asked of Sabitkhan what he was 
doing with that rice. But Sabit bade him mind his own 
business (Exh. 10). 


“When the time came for the tenants to pay their шн, 


Sabitkhan began to demand that these payments should be 
made to him. But the tenants had never been used to pay 
Muhammadkhan’s rents to Sabit; and they had no mind to 
begin. They asked of Sabit by what authority he made these 
demands: and by-and-bye there came for Sabit a letter, which 
was read for him by Anant Paund Pie. This letter purported 


to be an authority to Sabit to collect rents.: but it was neither. 


` dated nor, signed: and it was not in the handwriting of 
Mahammadkhan. 

Anant Paund Pie knows the writing of Манаа, 
and he had very grave doubts of that letter. He asked Ње 
Postmaster to examine the post-mark, but the mark was 
indecipherable.” 

To accept all this is to put Баай of a strain on one’s 
powers of belief; for though there is no reason to suspect 
concoction of evidence in this case or to suppose that the 
witnesses are consciously untruthful, one must be reasonably 
.cautious.- No doubt theevillagers of Alkerry came to suspect 
‘Sabitkhen -and that. suspicion would colour what they 


1919 
e 
EMPERUR 
u 
SAnITKHAN 


Heaton J, 


— 


M 


тив bonsay LAW REPORTER, [ VoL, xx 


recollected of his doings, For this reason, for example, the 
witness Bussia might in his recollections confuse the day 


‘ Mahammadkhan was last seen alive with some other day on 


which he had seen three accused, or three men he came to 
believe were the three accused, go together into the forest. 
Similarly he might attribute too much importance to some 
innocent opposition by Sabitkhan to a suggestion that Bussia 
should accompany Mahammadkhan. Then recollection of ‘the 
contents of letter isa notoriously uncertain thing; so far 
too much may be made by the postmaster and Anant of the 
letter that came for Sabitkhan. ` 

Nevertheless the hypothetical jury we are so fond of 
appealing to, might convict Sabitkhan on this testimony. ' 
The Sessions Judge; however, would not ; nor, во faras I can 
judge, would I myself. But accused Nos. 2 and 3 in their 
confessions both implicated Sabitlhan, in the murder. Does 
that make any difference? As a matter of appreciation of 
evidence it certainly may do: When I myself read these 


_ confessions, two of which were made before the committing 


Magistrate and two at an earlier stage, and compare and 
consider them and take them together with the evidence, I 
arrive at a positive conviction that Sabitkhan did join in the 
murder. The two assessors in the case and also the Sessions 
Judge arrived at the same conclusion: 

.But the latter felt himself to be bound as a аа of law 
io acquit Sabitkhan because the conclusion that he was really 
guilty was based, to too great an extent, on the confessions of. 
the co-accused. For my own part I think he was wrong 
though I quite see the force of the Sessions Judge's reasoning. 
To me it seems that the matter stands thus, The rule is that 
в man is not to be convicted. solely on the confessions of 
oo-accused persons; and it follows that he must not bo 
convicted on such confessions together with evidence of tho 
ordinary kind which is trivial or unimportant. For B0 to 
gonvict him would be in reality to disregard the rule. But in 
this case we have, apart from the confessions, a body of 
evidence and circumstances enough to support a conviction, if 
the evidence is accepted, as free from untruth or аена, 
or serious mistake or distortion. Therefore we are entitled to 
take the confessions into consideration and in doing so we 
must consider together the evidence, the circumstances and 
the confessions. We should not, jt seems to me, divide the 
material into compartments and say the confessions of them- 
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selves are insufficient, the evidence is not altogether convincing 
and therefore we must acquit. It is not as I look at ita 
case of the weakest link in a chain. 

Dealing with all the material before us the position 
io my mind is this: the hypothesis that Sabitkhan designed 
and joined in the murder explains. everything. There is not 
2 single circumstance apparent which it fails to explain. This 
hypothesis also ів not confronted with any serious diflioulties. 
It is not, against the probabilities. Ths evidence and 
confessions do not bear the impress of falseness. ‘Then there 
ig no alternative hypothesis which so completely and ton- 
vincingly explains mattors. This cannot be а case of mistaken 
identity. It ів notin my judgment a case in which malice 
has been at work and has fabricated or distorted the evidence. 
The only possible alternative hypothesis so far as I can see 
is that suspicion has caused the witnesses unconsciously 
to distort or exaggerate circumstances innocent in themselves ; 
and that it is possible that the confessing co-accused have 
introduced the name of Sabitkhan in otder to lighten their 
own responsibility. This hypothesis, I find myself unable tu 
regard as one for which any fair basis can be found in tho 
known circumstances of the case. 

Therefore I think the accused байа: should be convict- 
ed of murder. Tne appropriate sentence would be death, but 
when one Judge of this Court is not satisfied, though two Judges 
are satisfied of a man's:guilt, the lesser sentence of transport- 
ation for life may, in my opinion, be properly imposed. 


Suan J.—This is an appeal by the Government of Bombay 
against the acquittal of Sabitkhan walad Bahadurkhan, who 
was accused No. 1 in the trial Court. He was tried along 
with two others by the Sessions Judge of Kanara with the uid 
of assessors on a charge of murder. The charge was that all 
the three accused murdered the deceased Mahammadkhan on 
or about the 25th September 1917 at about 8 or 9 A. M. at 
Alkeri in the jungle. 

The assessors were of opinion that all the accused were 

guilty. The learned Sessions Judge agreed with them as to 
~ accused Nos, 2 and 3 amd accordingly convicted them and 
sentenced them to transportation for life. He, however, felt 
‘himself constrained to differ from them as to accused No. 1, 
whom he acquitted. · The appeal by accused Nos. 2 and 8 ta 
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this Court against their convictions was summarily dismissed 
in August last. 

The question in this appeal from acquittal is | whether 
accused No, 1 is proved to be one of the murderers. · 

The case for the: prosecution is that the relations bales 
the two brothers, accused No. 1 and the deceased Mahammad- 


- khan, were considerably strained, and that with a view to 


secure the property of Mahammadkhan accused No. 1 arranged 
to obtain the assistance of accused Nos. 2 and 3 and that all the 
throe murdered him on the morning of the 25th of September 
1917 while he was going slone on the way from Alkeri to 
Kirvatty:  Mahammadkhan had no wife and no children. 
He: owned lands in Alkeri and was а man of means, His 
brother accused No. 1 had a wife and children. Не. used to 
work as в coolie in the Forest Department not with:regularity: ` 
and’ he,had no other means of livelihood. He used to ask 
Mahammadkhan to help him ; but the latter expected, him to 
work and earn’ his livelihood and would not help him. .On 
this account their relations were strained. They lived 
separately ‘at Alkeri.. Mahammadkhan did not return to the 
village : and some days after the 25th September accused No. 1 
commenced to meddle with the property of his brother, appar- 
ontly made no inquiry about him, and gave unsatisfactory and 
evasive ‘answers about his whereabouts. Не received a letter 
some time in February in 1918, which was supposed to have 
been written to him by his brother. Ultimately, on the 8186 
March, the Range- Forest Officer informed‘ the Police Sub- 
Inspector, who arrived on the scene on the 1st April when. he 
found accused Nos, 2 and 3 ready to point out the place where 
the dead body of Mahammadkhan was buried and to confess, 
The Sub-Inspector wrote to- the Magistrate and Mamlatdar 
of Yellapur, who arrived on the 2nd April. The accused Nos. 
2and 8 pointed out the place where the dead body of Maham- 
madkhan was buried, and confessed that they ond accused. 
No. 1 had murdered him. All the accused were arrested on 
the 2nd April. The confessions of accused Nos, 2 and 3 were 
recorded on the 8rd April: and they &dhered to the confessions. 
in their statements before the commjtting Magistrate on the 
26th April., They retracted their confessions.and previous 
statements at the trial before the Sessions. Court., The result 


| of the trial is already stated. 


It is not disputed now, and it is indisputable that ТЕ 
madkhan was murdered: and 16 must be taken for the purpose 
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of. this appeal that acaused Nos, .2 and 3 were concerned in 
the murder. 

The learned Sessions J udge reluctantly acquitted the accused 
No. 1 as the evidence outside the confessions of the co-accused 
was: weak as regards him, and as his conviction could not be 
based principally on the confessions of the co-accused. 

.On a consideration of the evidence in the case and the 
confessions of the co-accused, I am of opinion that the 
conviction of accused No. 1, if at all, must rest principally 
upon the confessions of the co-accysed. I think such a 
conviction would be neither legal nor proper. І до not 
consider. it necessary to discuss in this appeal the value of the 
confessions of the accused as matter which may be taken into 
consideration against the co-accused under s. €0 of the Indian 
Evidence. Act. І. bave stated my. opinion with reasons in 
Emperor v. Gangappa KardeppaY on that point. It will 
serve no useful purpose to repeat the same here. · I only. desire 
to state that the limitation laid down as to the use to be made 
of the confessions of the accused agains? a co-accused is not 
ereated by the High Courts, but is | based upon what they hold 
to be the true meaning of the provisions of the Indian 
Evidence Act, and if 1 may respectfully add, upon sound 
senso.’ ‘The rule, as I understand it, requires that before 
acting upon: such confessions the Court should insist upon 
independent corroboration from other evidecce in the case in 
material particulars, particularly as to the identity of the 
accused. If this rule be applied properly, personally I do not 


think that there would be any practical difference in the result, 


whether the rule be accepted in the form in which I have 
stated it, or whether it is taken to be, as-stated by Jenkins 
C. J. in Emperor v. Lalit Mohan Chuckerbutty®, that “the 
Court can only treat a confession as lending assurance to 
other evidence against в co- -accused,’ But whether that is 
so or not, I am willing to take the rule in the form more 
favourable to the prosecution under the circumstances of this 
case, and to consider whether -the other evidence in the case 
affords such independent corroboration. 

I also take it that there is no rule as i what would 
constitute sufficient independent corroboration in a particular 
саве. That mast depend upon the circumstances of that case. 


I desire to refer, however, to two considerations at the start: 
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first, the evidence, which is supposed to afford independent 
corroboration, must be in itself reliable and not doubtful 
evidence, which is treated as reliable in consequence of the 
confessions: otherwise: it will not be independent corrobo- 
ration. Secondly, the value of the confessions of the accused 
againal а. со-вссовей, when those confessions are retracted at 
the trial, is very low, as pointed -out in Yasin v. King 
Етретот and in Lalit Mohan’s case® at p. 588 of the 
report. 

I shall now deal withthe evidence. It is urged for: the 
Crown that the following circumstances afford independent and 
sufficient corroboration to the confessions of the co-accused in 
this case :— ; 

(1) that the accused No. 1 dissuaded the, wien Bussia 
from accompanying the deceased on the morning of the. 25th 
September, though the witness had agreed in the first 
instance to go with the deceased to Devikop for treatment ; 

(2) that accused No. 1 was seen going ‘with accused ‘Nos. 2 
and 8 that morning ой the same-path followed by the deceased, 
a short time after ; 

(8) that the «йш was on' terms of enmity ‘with his 
brother and in need of money and had a motive in getting ue 
of his brother ; and 

(4) that his subsequent conduct in dealing with the proper у 
of the deceased, in failing to make any inquiry -about him,: in 
giving evasive and unsatisfactory replies and in receiving a 
letter, which must have been a forged letter purporting to 
have been written by his brother, indicates a. guilty knowledge 


. of his brother’s murder. 


As regards the first two ciréumstanoes, ihe depend entirely 
upon the evidence of Bussia. His evidence is important. The 
learned Sessions Judge did not consider it safe to rely.upon 
this evidence. I consider it unsafe to rely upon his testimony 
for the following reasons:—In the first place he is 


‚ speaking of incidents which took place nearly six months 


before he first mentioned these matters to any one: and the 
incidents in themselves are so ordinary that he would not be 
expected to remember them.. Secondly, he does not appear to 
me to be a witness who can be credited with anything like 
clear and reliable memory ; he mentions his age as 8 or 9 when 
he is probably 25 yearsold. Thirdly, it does, not appear from 
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the record. as to when-and how this evidence came to- be 
known .to. the investigating :officer-for tha first time, which is 
a.matter of importance under the circumstances. Lastly, he 
does not appear, to have asked the accused No.. 1 for the cure 
which she is said to have promised to procure for him at the 
time of dissuading him, nor does. he appear fo have shown any 
concern fora. long time after. the disappearance of Maham- 
madkhan: even though, if, his evidence were true, he would be 
elearly interested in «knowing whether the treatment, which 
he at one time wanted to have, had done Mahammadkhan any 
good. l' must, therefore, hold that the first two circumstances 
relied upon as affordirig an independent -corroboration to tho 
~ confessions are not proved. 

.'The other. circumstances relating to motives aad conduct 
generally speaking are proved. . There is reliable evidence that 
the'relations of the. two: brothers were strained, and that 
the accused. No. 1. was in needy circumstances. Ав regards 
the subsequent conduct, though I regard ‘the, details with some 
suspicion, . broadly ‘speaking the conduét attributed to him is 
'. proved. But it is easy to overrate its importance. It is the 
conduct of a.callous and indifferent brother but not. necessarily 
the conduct of a murderous brother. ` As ‘to: the letter, his 
conduct would be much the same if any enemy had sent him 
a'letter of that kind or if any person interested in tracing the 
whereabouts of, Mahammadkhan had written: to him with a 
-view Ёо вее what.use he would make:of the letter. "Apparently 
he did not use the.letter іп any way. Таш not satisfied that 
the circumstances justify опг treating the accused to be а man 
of such intelligence as to be. able to resort to ‘a plan which 
requires: so’ much: forethought and cleverness, '.] have not 
thought it necessary to. discuss the evidence on this point in 
detail, as taking it at its best I'am satisfied that 'the evidence 

ав фо motive and. conduct affords neither independent ‘nor 
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in- the sense thabit is proved by evidence outside the 
confessions’: but: the facts connectéd with. the motive and 
-esonduct generally-would be known'in the village and to the 
people at Kirvatty who lanew the two brothera: ana ‘if any 
one was interested in getting accased Nos. 2 and 8 to mention 
the name of accused No. 1 falsely or'if for i any reason ‘accused 
_Nos.-2‘and 8 were inclined to mention his name falsely, this 
Кер: is just the thirg which would.render the ‘inculpa- 
tion of-accused No. 1 easy. It would be -plausible and appa- 
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rently credible to: ahaa: Жааба БЕ No; ва concerned in 


_the murder. Accused Nos. 2 апі. 8 knew ‘Mahammadkhan . 


well and as they were the murderers they would know the 
whole story generally; and under the circumstances the 
inculpation of accused No. 1, even if incorrect, would be. easy. 
It is because a falso ingal pation is easy, that ‘the need for 
closely examining the nature of circumstances affording 
independent corroboration is great. It is obvious that it 
would be insisting upon no independent corroboration to treat 
matters of such common knowledge among the persons 
eonaerned as affording that kind ‘of corroboration.’ In' the 
present -case the ovidence as to the investigation is rather 
meagre or at any rate not full. We do not know’as to how and 
when accused Nos. 2 and 3 were found ready. to confess, _ 
Apparently Nos. 2 and 3 were found by the Sub- Inspector 
ready to give out the whole story. The Range Forest Officer 
says that he first heard the rumour that acoused Nos. 1 and 2 
and another had murdered Mahammadkhan on the 80th March: 
Thus ‘we do not knéw when and to whom accused Nos, 2 
and 3 first mentioned the name of accused No. 1, andas towho . 
gave the information to the Range Forest Officer that accused ` 
Nos. Тапа 2 and another were the murderers. Thus the cireum- 
stances ‘under which the name of accused No. 1 came to be 
mentioned by accused Nos. 2 and.3 are loft i in obscurity. It 
would be very unsafe to treat the facts proved as to motive 
and conduct as an independent corroboration. .Even. treating 
it as affording some corroboration I do not think it is sufficient 
under the circumstances, 

It is true that the proved circumstances in the case are 
consistent with the guilt of accused No. 1; they may create 
a certain amount of suspicion against accused No. 1;. but do 
not prove anything as to his participation in the crime, It 
may be that accused No. 1 was concerned in the murder: but . 
that is obviously insufficient. I have to consider whether it is 
proved that he waa so concerned. I am of opinion that the 
confessions of the co-accused are not sufficiently, corroborated 
by independent evidence: and the conviction of aceused No. 1. 
must, therefore, rest, if at all, prineipally upon the. confessions 
of the co-accused. I am clear that such а conviction would. 
not be legal, and that in any event it would not be proper. 

I doubt whether the assessors could realise the limitation, 
subject to which the confessions воша be used against a. 
co-aecused ; and 16 does not appear whether the learned Sess’ 
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sions Judge had explained the point to them. I am, thorofore, 
unable. to attach, that weight to their opinion which I.would 
do in an ordinary: case. 

„The learned Sessions Judge has sius appselionduf. ihe 
РУС ав. о’ the- value of the confessions of the accused against 
a co-acctised and has fairly applied it in appreciating the 
evidence. - ... | j 

„I am not concerned with his other, observations which do 
not touch-the conclusion in any way, but which may havea 


bearing} upon the question whether the rule, which he felt ' 


himself] bound to follow, ought to exist or not. 

There is only one point to .which I may properly refer. 
While speaking of an appeal against acquittal, the learned 
Sessions Judge has: referréd to the possibility of this Court 
ordering в retrial in order that accused Nos. 2 and 3 may be 
éxamined as witnesses now: The learned Government Pleader 
has notlasked for а retrial, In my opinion ‘there is no reason 
whatever to order a retrial. The trial was valid and proper. 
It was), open to the Crown, if so minded, to have secured the 
‘examination of accused Nos, 2 and 8 as witnesses by asking for 
the separate. trial of accused No. 1 at the proper time. The 
joint trial was not objected to: and the trial Court apparently 
did nof think that in the interests of justto а а trial 
was песёввагу. 

` I would, therefore, Шейн the appeal. E 


. Owrne to the above difference in opinion, the case was heard 
by Scoth C. J., on the 24th and 25th of February 1919: 


8. 8. Patkar, Government “Pleader, for the Crown. — For the 
purpose of conviction against accused No. 1,1 would rely 
- not only on the confessions of co-accused Nos. 2 and 3, but 
also оп other independent evidence in the case which, would 
sufficiently go to show that accused No. 1 is also guilty of 
. murder; The independent evidence is: (a) that of ill-feeling 
between accused No. 1 and his deceased brother Mahaminad- 
khan, -Exhts. | 9, 11, 13; (b) that ten or fifteen days after tho 
_ murder} ácóused No.1 bagan to meddle with the property of 
the acoused ; (c) that accused No. 1 admitted having received 
в letter which purported tò ave been written by his deceased 
brother and which authorised him to collect rents from 
the tenants ef the deceased. When asked about this letter 
he says it was torn; (d) that the, evidence of one Bassia 
(Exh. ay shows | that accused No. 1 dissuaded Bassia from 
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accompanying the deceased to Kalgatgi where the deceased 
intended to go for a eure and that on 25th September 1917 he 
saw co-accused Nos. 2and 3 going in company with accused No. 1 
to Kirwatty and the deceased following them оп the same road 
shortly afterwards. Co-accused Nos. 2 and 3 are now held to 
have murdered the deceased on that day while going by that 
road ; and (e) the accused was absent from his duty on the 25th 
of September &nd thereafter. А 
Apart from the. evidence, there are also the confessions of 
co-accused Nos. 2 and 8 to prove the complicity of the accused 


‘No. 1 in the murder. All the three accused were jointly tried 


and the confessions made by. accused’ Nos. 2 and3 9, which 
implicate also accused. No. 1, can be taken into consideration 


` not only against accused Nos. 2 and 3 but also against 


accused No. 1: see s. 30 of the Indian Evidence Act. 

'Shah J. is of opinion that unless materially corroborated 
a confession of a co-accused cannot be taken into consideration. 
I submit.that the wording of s. 30 is ‘may take into considera- 
tion’ and though it may not be materially corroborated there 
is nothing in law to prevent the Court from taking into 
consideration а confession of а co-accused. 

[Scorr C. J. —Why should not the Court presume that the 
statement of an accomplice is unworthy of credit unless 
sorroborated in material particulars? See s. 114, ill. (b), of 
the Indian Evidence Act.] , 

Тһе case of an accomplice stands on a different footing from ` 
that of an accused person. An accused person would not 
inculpate himself unless. the confession is true. If any 
guarantee of its being true is necessary, it is in the inculpation 
of the: maker himself along with the inculpation of the co- 
accused. In the case of an accomplice even that guarantee’ 


‚ would be wanting. 


Shah J. further makes a distinction between a retracted 
confession and a confession which is not retracted. According 
to him the value of a retracted confession is very low and for 
this opinion he relies on Yasin v. King Emperor® -and 
Emperor v. Lalit Mohan Chuckerbutiy®. I sumit there i ів, 
no difference between в retracted and an unretracted confes- 


‘sion. When в confession is once " proved, it is good for all 


purposes and may be taken into consideration: see s. 30 of 
the Indian Evidence Aot. It does not matter whether it is 
subsequently retracted or not. In, Emperor v. Gungappa 
(1) (2901) L L, R. 28 Cal, 689, (2) (1911) I, L, В, 38 Cal, 069, 088, 
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Kardeppa™, Macleod J. has pointed out that confessions 
referred to in s. 30 cannot be restricted to unretracted 
confessions. А retracted confession is treated -оп the same 
footing as ‚ап unretracted confession: Queen Empress v. 
Tanya. 

The learned Sessions Judge is of opinion that the other 

evidence must afford a basis broad enough and firm enough 
to sustain’ a conviction. If the ather evidence is sufficient 
to sustain a conviction, then the confessions of co-accused 
would be superfluous. 
‘The confessions of the co-accused supe just such corrobo- 
ration of the circumstantial evidence and probabilities and 
` other evidence in the case as is necessary to sustain a 
conviction. 


S. V. Palekar, for the accused.—I submit that the evidence 
outside the confessions of the co-accused ‘is weak ав -regards 
accused No. 1. Both the Sessions Judge and Shah J. do not 
accept it. Under the circumstances the conviction of accused 
No. 1 would depend principally upon the confessions of the 
eo-accused Nos. 2 апа 8. It would be dangerous to convict 
this accused on the confessions of the co-accused, first, because 
these’ confessions were retracted at the. trial and therefore 
their value as evidence ів very low: Yasin v. King Emperor® 
and Emperor v. Lalit Mohan Chuckerbutty™. 

Secondly, before acting upon the confessions of the co- 
accused the Court must bé satisfied that the confessions were 
corroborated in material particulars by other evidence in 
the case, particularly as to the identity of the accused. This 
is the test laid down by the Bombay High Court in Emperor 
v. Gangappa Kardeppa®. According-to the test laid down 
by the Calcutta High Court “the Court can only treat a 
confession as lending assurance to other evidence against the 
co-accused”. These words evidently show that the burden of 
proof must be principally borne by the other evidence in the 
case and the confessions can only be made use of for the 
purpose of raising its probative value in such a way that both 

together may sustain a conviction: Emperor v: Lalit Mohan 
Chuckerbuity. Here the probative value of the other evidence 
(1) (1913.1. L. Е. 38 Bom, 156, 175; (4) (1911) I L. В, 38 Cal. 559, 588, 
15 Bom, І, R. 975. ` (5) (1918) I. L. К. 38 Bom, 156 ; 


(2)' (1890) Unrep. Or. О. 510. 15 Bom, L. Б, 975. 
(8) (1901)I. L Б, 28 Cal, 689. e 
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. ів not much and -therefore the conviction must stand only 


on thé confessions of the co-accused Nos. 2 and 8. , 
- As to the nature of corroboration needed, see- i Queen v: 
one Biswas, 


Cur. adv, vult. 


E C. J. —The саве against the accused is that in snark 
with. Honya and Umya he murdered his brother Mahammad- 
khan on or about the 25th September 1917 about.8 or 9 in the 
morning in the forest near Alkeri in Kanara. Honya and 
Umya were tried jointly with the accused by the Sessions, 
Judge of Kanara‘and two assessors. Honya and Umya were 
found. guilty upon their own confessions, but the accused : 
Sabitkhan was acquitted, and the Government of Bombay 
have appealed against. his acquittal. 

The evidence before me is that which was recorded by the 
Sessions Judge at the joint trial. It establishes that Maham- 
madkhan was the owner of the most of the land and houses, 
only eight or nine in number in the village Alkeri which is 
situated less than a mile and а half from Kirwatty, Kirwatty. 
being on the main road.from Yellapur to Kalgutgy, and 
about twelve miles from the latter place. The relations between 
Sabitkhan and Mahammadkhan the deceased were very 
strained. Mahammadkhan had neither wife nor children, 
and was not disposed to support his brother Sabit and his 
family. Sabit consequently was obliged to work as a coolie 
in the Forest Department, and was continually importuning 
the deceased for assistance which was continually refused, and 
although the two brothers lived in the same building ` they did 
not associate and all their intercourse was unfriendly. 
On or about the 24th of September | 1917, the deceased who 
was suffering from pains in his stomach decided to go to 
Kalgutgy for treatment and requested -a neighbour named 
Bussia in the presence of another inhabitant of Alkeri named 
Day Munna to. accompany him as Bussia was also suffer- 
ing from, paing in the stomach, On the, 25th of September 
the deceased left Alkeriin the morning alone. Аб all events, 


he was never seen after that time at Alkeri. He had left a 


bin of rice in front of his house upon which he had asked & 
neighbour Day. Munna to keep an eye saying he would be back 
ine few days. .About a fortnight, after his, departure the 
accused began to make. free with the grain. When Day Munna 


(1) (1873) 19 W. В, (Or.) 16, 
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asked him what he was doing with the rice Sabit asked what 
business it was of his.. According to witness Juneu, Sabit 
said when asked that Mahammadkhan would not be back soon 
and on several occasions gave rice from the bin to Honya and 
Umya the convicts at the first trial. Three months after the 
Ganesh Chaturthi, the accused told Boojang, в shop-keeper of 
Kirwatty, that Mahammadkhan had gone for medical treatment 
io Miraj. He began after the crops had been got in to ask 


the tenants of Mahammadkhan to pay their rents to him. 


Four months after the departure of Mahammadkhan, namely, 
on the 4th of February 1918, the Ranger of the forest having 
heard that Sabit was trying to’ collect the rents of Maham- 
madkhan sent for him and asked him if he had heard from 
Mahammadkhan and what had become of him. Не replied 
that Mahammadkhan had gone to Miraj and that no letter had 
come. Later in February at Kirwatty when Postmaster 
Wycunt delivered him а letter in the presence of Anant, a 
shopkeeper, Sabit tore it open and asked Anant to read it 
tohim, Both Anant and Wycunt depose to the contents 
of ihe. letter. Their versions are ‘not verbally identical, 


but are to the same effect. The letter which was unsigned 


and- undated purported to come from Ma&hammadkhan from 
Belgaum, and stated that he was getting better and proposed 
to ‘go to Miraj. It directed Sabit to ‘collect the rents 
and pay the assessment and said that if Mahammadkhan 
wanted money he would let Sabit know.. The letter was re- 
turned to Sabit. Three of the witnesses who lived at Alkeri 
deposed’ to Sabit demanding rent from them and stating 
that he had a letter from Mahammadkhan. At the end of 
March the convicts Honya and Umys disclosed a spot in the 
forest between Alkeri and Kirwatty in which the remains of 
Mahammadkhan were buried. It was found that his ribs had 
been' broken. Bussia of Alkeri, who has’ already been men- 
tioned in connection with Mahammadkhan’s proposed journey 
to Kalgutgy, stated that he had been persuaded by Sabit not 
to go with Mahammadkhan, and that on the day’ following, 
4. e. the 25th September, he had, while driving cattle towards 
Kirwatty near'the village tank, seen Sabit together with the 
two other accused taking the path from Alkeri to Kirwatty, 
and half an hour later had seen Mahammadkhan take the 
same path. The*muster roll Керу the Forest Officer shows 
that Sabit: was absent from his work on the 25th and follow- 
ing days of September. The learned Judge says he has no 
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· reason to disbelieve Bussia, but he doubts if Bussia could re- 


member exactly the day on which he saw Sabit and the two 
eonviets.go along that path because there was no impressive 
concomitant circumstance. ‘There is no doubt that Maham- 
madkhan never went to Belgaum and never reached Kalgutgy 


, and that the letter opened by Sabit in Kirwatty is & false 


document which might explain the absence of Mahammadkhan 
and justify Sabit’s attempts to collect his, rents If there 
were no other evidence in the: case, and.if the evidence of 
Bussia were discarded, it seems to’ me there would stillbe а 
strong case of’ suspicion against Sabit as being concerned in 


„the murder of Mahammadkhan. 


The Sessions Judge, howeyer, had before him not oe 
this evidence, but also the detailed confessions of -Honya and 
Umya (who had reasons for disliking Mahammadkhan ) who 
state that Sabit. participated with them in the murder.of 


"Malismmadkhan and engaged their services on a promise of 


payment in grain, and.that.the. body was buried with a apade 
provided by Sabit, the spade ,which was found in Sabit's 
house after the confession. These confessions must be taken 
into consideration against Sabit according to the . provi- 
sions of в, 30 of. the Indian Evidence Act. But the 
leartied Judge seems to. have been afflicted. by а certain 
paralysis of his judicial faculty owing to а -persual of 
reported cases which lay down that а man should not .be 
convicted upon the uncorroborated confession of his co-aceused, 


‘and reading these cases in conjunction with an observation 
occurring in the judgment of the Calcutta High Court in the case 


of Emperor v. Lalit Mohan Chuckerbutty™, to the effect that 
“the Court can only treat a confession as lending assurance to 
the other evidence. against а co-accused", he considers himself 


-unable .to make use of the conteanions at. all, because there 


is not а perfect enough case against the accused without them, 

although as he states he has no doubt whatever that the 
accused committed the murder. He puts it thus; “It is. not 
enough that the other. evidence should support the confessions, | 
It is the confessions which must support the other evidenca 


‚` which ‘must afford a basis broad engigh and firm enough, to 


sustain a conviction if the superstructure be steadied hy i some . 
adventitious and subsidiary prop’, such as.the confessions.” 
The learned Judge in the above quotation from Lalit Mohan‘s 
case has omitted the concluding words: “Thus to illustrate my 


g (1) (1911) L L В, 33 Cal, 559, 588, 
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meaning, in the view I take, a conviction on the confession of 
a co-aceused alone would be bad in law." The rule which the 
learned Judge conceives to be binding ‘on him is affirmed. by 
Jackson J. in The Queen v. Ohunder Bhuttacharjee™, in this 
form “that, when, as against any such person, there is evidence 
tending to his conviction, the truth or completeness of this 
evidence being the matier in question, the circumstance of 
such person being implicated by the eonfession of one of those 
who are being jointly tried with him should be taken into 
consideration as bearing upon the truth or sufficiency of such 
evidence," It is also affirmed in the judgments of Jackson 
and McDonell JJ. only out of the Full Bench of five Judges in 
Empress v. Ashootosh Chuckerbusty® where thethird question 
referred was: “whether such a confession made by one such person 
may be used as the basis of proof of the offence charged as 
against the other, and if corroborated, may sustain a, convic- 
tion; or, whether it is necessary, in order to sustain a con- 
viction, to. use such confession only as itself corroborative 
of other independent evidence.” The answer of the Chief 
Justice to this question was: “If the confession is corro- 
borated:by other evidence, I do not think it matters whether, 
in proving the case at the trial, the confession precedes the 
other evidence, or the other evidence precedes the confession, 
The course of proof.in each case is a question of convenience 
for the prosecution; and they havea right to bring forward 
the evidence in any order they may think fit.” . 

This question has not, so far as I am aware, been. considered 
in any Bombay case. The passage from the judgment in Lalit 
Mohan’s case is only quoted by Shah J. in Emperor v. Gan- 

` дарра Kardeppa™ in support of the conclusion that no matter 
which can be taken into consideration only unders. 30,if there 
is no evidence other than such matter, can form the basis of a 
legal conviction. 

I propose to take the judgment of Garth C; J. in Empress v. 

_ Ashootosh Chuckerbutty ава correct statement of the law: it gives 
affect without qualification to the words of s. S0 that “the 

• Court may take into consideration such confession as against 
such other person as welleas aca the' person who makes such 
confession.” es 

The question here is not as in РВИ v. Gangappa Karde- 
ppa®, whether the Court may convict solely on the confession 


(1) (1876y24 W. В, 42 (Cr.) 43," (3) (1913) I. L. R. 38 Bom. 137; 
(2) (1878) I. L, R, 4 Cal, 483,487,491, 15 Bom L В, 976. 
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- ofa co-accused. The Sessions Judge has not done so, nor have 


either of the High Court шю whose: difference has led to 
this reference. 
The question is:rather one of appreciation of quas І have 


* to consider whether on the facts established there is corrobo- 
. ration of'the story of the confessing co-accused so far as it 


affects Sabit. I willonly make this further remark with regard 
to Emperor v.Gangappa Kardeppa that I think Macleod J. went 


` Боо far when he said in that case .(p. 176): ‘“The-confession of - 


в co-accused stands on quite a different footing’ to the testimony 
of an accomplice, which the Evidence Act treats as having a 
higher probative valué than similar evidence has according 
to English Law.” .I think it will be' apparent to any 
one who peruses the judgment of Lord Reading L. C. J. in Rez 
v, -Bashéerville, that except in regard to corroboration 
of accomplice by accomplice evidence, there is no difference 
between the law in England and the law in India. 

‘As regards the confessions of co-accused the Indian 
Law has no counterpart in England, butit seems to mé that 
for the purpose of admissibility such confessions’ stand on tha 
same footing as accomplice evidence and that their weight 
must depend on the circumstances of each case. I propose 
therefore to apply to the question of corroboration of the cón- 
fesgions the same rules as are applicable to the corroboration. of. 


` accomplice evidence. ` In Rez v. Baskerville,® a criminal 


appeal ‘heard by'a Court‘ of five Judges specially constituted 
tolay down rules for future guidance, it was said “there are 
propositions of law applicable to corroboration which aré 
beyond controversy. For example, ‘confirmation does not mean 


‘that there should be independent evidence of that which the ` 
accomplice relates or his testimony would be unnecessary’ (Reg. 


у. Mullins), Indeed, if-it were required that, the accomplice 
should be confirmed in every detail of the crime, his evidence 
would not be essential to the case; it would. be merely 


confirmatory of other and independent testimony". In the 


same саве it was . held. that “evidence in corroboration must 
be independent testimony which affects. the accused bye 
connecting or tending to connect himewith the crime. In other 
words it must be evidence which implicates him—that is,which 
confirms in some material particular not only the evidence 
that the crime has been committed, but also that the prisoner 


pt E 
(1) (1917) 86 L. J. K. B. 28. (8)" (184813 Cox Є C. 626, 531. 
(9) (191780 L. J. K. D. 28, 33,34. i | Ee cu 





You. xxi j THE: BOMBAY LAW REPORTER, А 471 


fo 
a! 


committed it.” “The corroboration. need not be direct А Om J. 
evidence thai the accused committed the crime zit is sufficient if 1919 
it is merely circumstantial evidence of his connection with the | ~~ 
crime, A good instance of this indirect evidence” being Rag. v. pios 
Birkeii?. . A good Indian illustration of circumstantial evi- ЗАВІТКНАК 
dence corroborative of the confessions .of co-accused is to be Scott O. Jı 
found in the judgment of Phear J. in The Queen у. Жада). Бр 

Does then the testimony independent of the confessions 
affect the accused by connecting or tending to connect 
him with the crime? J start with the fact that Maham- 
madkhan was murdered and buried in the forest within a mile 
of his house. Evidence that when that man has been murdered 
and: buried within a mile of his house, his brother and his 
enemy seeking to profit by his disappearance tells a false story 
as to his whereabouts, affirming him to have gone to Miraj a 
town distant 100 miles or more for medical treatment, tends 
to connect the brother with the crime. So does evidence that 
the brother has been seen on several occasions giving grain tothe 
confessed’ murderers to whom he had no ostensible reason to be 
charitable. So does evidence that.when trying to collect rents 
due to the murdered man he calls the tenants and tells them 
a false story that he has received a letter of authority from 
his brother. ~ 

No Judge who has considered the evidenco has expressed 
a doubt as to the credibility of the witnesses who depose to these 
events, But the trial Judge and Shah J. are not satisfied that 
Bussia can remember the day when he saw Mahammadkhan 
leave preceded by Sabit, Honya and Umya. Shah J. also 
appears to have doubted the story of the letter received in 
Kirwatty. I do not share these doubts, for the date of 
Mahammadkhan’s departure from his village on the day after 
the Vansha would be known to all the residents, and І see no 
reason to doubt the truth of the story told by Wycunt and 
Anant about the letter : it is entirely consistent with the other 
evidence of the false story spread by Sabit that his brother 
had | gone ‘to Miraj for, treatment, although we do not know. by 
What, agency Sabit got the letter written and sent to Kirwatty. 

I concur. in the conclusjon arrived at by Heaton: J. I find 
the accused. guilty of the murder of Mahammadkhan and 
sentence ‘him to transportation for life, | 


pow 


Appeal allowed, 


Sure Ere it M : 
(1) (1889) 8 Car, & Р, 732, (2) (1876) 98 W, R. (Cr.) 24, 
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PRIVY COUNCIL. | 
[On appeal from the Judicial Commissioner, Central Provinces.] | 
Present: 


fond ATKINSON, Sia JogN Epox, Mr. AMEER ALI AND. . 
SIR LAWRENCE JENKINS, 


: SETH GHUNSHAM DAS, ` 
` ae 4. 027 
UMA PERSHAD. 


Fraudulent transfers—Tests io be applied in determining the genuineness or 
otherwise of a transaction which is impeached—Facts’ musi be weighed as a 
е whole— Books of account— Mere regularity of book entries not of much value, 

In determining whether a particular transaction impeached as a fraud 
upon oreditors is genuine or otherwise it is essentially - ‘necessary that the 
facts should be considered in relation to each other and weighed asa 
whole. It is a fallacious method to consider separately each fact which 
militates against the bona fides of the transaction, and which by itself may 
be susceptible of explanation. 

‘In the present case the secrecy and haste with which the dona was 
exeouted, the subsequent negotiations fór a composition with the oreditors 
on &' payment by them to get the mortgage affected by the document 
revoked, the non-production of material books, the unsatisfactóry nature 
of the evidence as to the settlement of accounts on which the mortgage 
was based, the relationship of the parties, and the reservation of the 
entire usufruct of the immoveable properties for the wife and children 
of the debtor, were held by their Lordships to prove irresistibly that the 
mortgage was in fraud of creditors, 

The mere formal regularity of entries in books of account is in such cases 
-of little value, 4 


. THE facts are sufficiently stated in their Lordships’ judg- 
ment. In this appeal the main question was whether 4 
usufructuary mortgage, executed by Dhanrup Mal in favour 
of his uncle, Chand Mal, was a real and bona fide transaction 
made for valuable consideration (a sum of Rs. 90,900 alleged 
to have been found due on a settlement of accounts) or was a 
mere cloak for shielding the mortgaged ‘property from 
Dhanrup Mal’s creditors. The trial Judge, the Civil Judge 


‘of Jubbulpore, held that the transaction was a genuine one: 


but the Judicial Commissioner, Мг! Н. J. Stanyon, took the 
opposite view. In the course ofea lengthy judgment he 
observed : v y ' 


“The broad question set to me is whether the mortgage transaction is oollu, 
sive and fraudulent—a mere conspiracy to shield the property concerned from 
alienation to meet the just debts of Dhanrup Mal—or whether it is a genuine 
contract made for good consideration whioh merely represente that Dhanrup 
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Марв largest creditor has secured an advantage over all other creditors of thab P.Q 
bankrupt.. It. seems to be fav in dealing with the evidenoe, direct and cir- 1919 
cumstantial, from which the Answer to this question is to be derived, I musb V 
-regard it аз а whole, The Distriot Judge has dissected it ‘very minutely, and Seva GRUN- 
has regarded each fact and circumstance ‘telling against the deed in detail ^ sram Das 
judging its weight and force by itself. He does not appear to have considered v. 

the ovidential value of, or the presumption arising from, the collective effect Una Parsman 
of the various items, 16 ів necessary to consider all the circumstances attending 

the execution of the deed, and the nature of the transaction itself, and see 

whether they are such as.to rebut the ordinary presumption of fair dealing... 

Yet another important point for consideration is that the landed estate 

mortgaged yields about Rs, 2,400 a year, which is the equivalent of the annuity 

which, under the deed, the mortgagee binds himself to give to the wife and. 

sons of the mortgagor. The District Judge made the very unusual- concession 

of allowing the learned counsel for the plaintiff, on the date of argument, after ° 
All evidence was closed, to produce a statement, drawn from entries in the 

bankrupt’s books, to prove that, though village income proper in the four years 

preceding the suit was only Rs, 2,400 а year, yet, in four earlier years it and 

the profits derived from monoy-lending were, on an average, Rs. 5,590 a year; 

and this satisfied the District Judge that the deed was not a’ mere settlement 

of Dhanrup Mals estate on his wife and sons, I wholly disagree with this, 

view. It is an admitted fact that, asa banker, Dhanrup Mal had -failed, and 

with public confidence in his solvency and honesty destroyed, no expectation, 

could be formed of any early revival of his money-lending business, Such. 

business requires.a capital outlay, and the District Judge's view of the matter 

seems to leave that out of calculation altogether. The vague conjecture as to. 

famine and bad years is equally beside the point in the absence of clear 

evidence to show how any such visitation affected the ordinary income of the 

particular property concerned, Loose conjectures of this kind indicate pre- 

judice rather 'than judgment. ТЬ is natural that the income of the mortgaged 

estate’ should be estimated at the date of the mortgage, not by what it had 

been in better „times, but by what it had proved to bein the year or 

two immediately preceding the transaction, ‘That is the income to 

which the mortgagee would be willing to bind himself, if, in faot, the 

main object was to make him the shield behind which, or the channel through 

which, the bankrupt and his family were to continue to enjoy his property al 

the expense of his creditors, The income from grain dealings and money- 

lending was included in the bond because the bond was clearly intended to` 

cover everything connected with the villages; but ‘that доев’ not show that 
anything more than the good will of a bankrupt was- conveyed; money and 
grain in future years could ónly be found by Chandmal out of his own pocket, 
and’ the right to lend and make profit on them was not a pecuniary asset which 
came out of Dhanrup Mal’s estate in the same way as the rente and produce 
of the land, Itis then a material element of consideration that, notwith- 
standing his astuteness, his haste, and his seoreoy, in obtaining satisfaction 
for the large sum of Rs, 90,500 allegedly due to him by his bankrupt nephew, 
Ghendmal confined this usafructuary mortgage to a property which, of its ‘own 
strength, could-only be expected pe fees an average income of Ra, 2,400 a year, · 
‘and that he assigned the whole of: this income to the -wife and sons of the 
mortgagor. „No amount of special pleading or puerile quibbling can geb rid of 
the serious: doubt ag to the reality of the mortgage transaction which is raised 
by this ‘significant circumstance. ' 

‘The lower Court has been much jmpressed by the regulaiity of the accounts 

ag. disclosed by the failure of several experte who examined them to find апу | 


Б, 60 


474 THI BOMBAY LAW REPORTER. [ VoL, XXI 


.P O irregularities, But this circumstance does not go very far with me. . The 
1919 plaintiff. апа Dhanrup Mal and most of their accountants are Marwaris by 
rs caste, nnd professional book-keepers. It cannot be suggested that their 
Бети боом: dealings were wholly unreal, but it is well within the range of judicial experi- 
SHAM Dag 6106 in dealing with this class that they can, by & systematic manipulation 
е. of book entries, give every appearance of realty to transactions which have 
UNA PERSBAD no existence outside those entries. The facility of such procedure 
zx whero debits in books which are produced can be regularly balanced 
by credit entries in books which are not produced, is manifest, If 
the apparent debt secured hy the bond in suit is not a real debt, 10 
could readily be adjusted by an entry to Dhanrup Mal’s credit in the private or 
joint accounts, or by one or more entries in other partnership or severalty shops 
outside British India. Nothing would be easier in such а system as is here 
r digolosed for losses to be gradually allotted to one partner and profits to another 
* if fraudulent bankruptcy was resorted to as a source of gain; or, if one 
member really made bad investments во .іћаб his separate business failed, 
nothing would he simpler than, by a system of regular but unreal entries in 
acoount books, to defeat his real creditors and withdraw his available assets 
as it were into the family fold. I do not assert that either of these courses 
has been followed here: but while they remain possible, it is indispensable that 
everything should be brought into the light of day which may go to show that 
they have not come into existence, I notice from the Report of the Commis- 
moner that the latest /'isira Bah: produced was that of Sambat 1054. Thig 
was the year in which Dhanrup Mal professed bankruptcy and executed the 
mortgage-deed in suit. 16 was very necessary to see what took place in 
connection with the joint property and income after this time, ‘Yet it is just 

here that plaintiff has chosen to shut out information.” 


' For these and other reasons given in his judgment the 
learned Judicial Commissioner held that the plaintiffs, who 
sought in this suit to enforce the mortgage deed against the 
mortgagor’s creditors, had failed to prove that the transaction 
was for valuable consideration: and that since the onus of 
proving such consideration was upon him, the deed must, for 
the purposes of the present suit, ahd as between the plaintiff 
and Dhanrup Mal’s other creditors, be treated as one without 
consideration. Но accordingly dismissed the suit. 

Hence this appeal. : 

A. M. Dunne К. C. (with him, J. M, Parikh), for the 
appellants, submitted that the finding of the Court of first 
instance was correct. Тһе plaintiff had produced a large 
number of account books which the lower Courts had found to 
be regularly kept іп the Маһајапі style and: in the proper 
course of business. After the lapse of years it was practically 
impossible to prove the accuracy of each entry, nor should 
such proof be expected. The entries in the books were 
sufficient evidence to prove that the debt set out in the 
mortgage was really due from the mortgagor to the plaintiff, 
The fact that an account was made of a few items after: the 
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nottloment. of the main liability did not militate against the. P. Q 
genuineness of the transaction.’ The Judicial Commissioner, 1919 


in differing from the trial Judge, had proceeded largely on т 
senna ae ae | T | . Sern Оном: 
picion,, DE "Lr м , . SHAM Das 


- "De Gruyther К. 0. and Dube, for’ respondents, were not Usa Penemap 
called on. eo = 


. Their Lordships’ judgment was deliyered by 
: Ma. AwERR.ALL.—These five consolidated appeals from a 
judgment and decrees of the Court of ‘the Judicial Commis- 
sioner, of the Central Provinces arise, out of five suits brought. 
in the Court of the District Judge of- Jubbulpore by'one ° 
Chandmal since deceased. : The-appellants before the Board 
are lis ‘representatives, The ‘object of the suits in each case 
was to set aside certain orders for, attachment before judgment: 
obtained Фу a number of creditors of. one Dhanroopmal who, 
the ‘plaintiff alleged, had" already conveyed to him by an 
usufructuary mortgage the properties attached, in consideration 
of-a debt;owing to him from Dhanroopmal. The ereditor-. 
defendants on the other hand: alleged that the mortgage in 
question was executed in collusion with the plaintiff as a 
devioe' to defeat the claims of Dhanroopmal’s creditors and to 
retain the properties wholly or -partly for the benefit of 
; Dhanroopmal or his family. i EUN 
"Тһе District Judge before whom’ the suits came for trial 
in the first instance held that the mortgage to the plaintiff 
‘represented: a bona fide transaction and accordingly. set aside 
the orders for attachment. ` 4 
The additional Judicial Commissioner on appeal arrived at 
а totally different conclusion. Viewing the circumstances as. 
a whole he has held against the bona fides of the mortgage; 
and reversing the’ District Judge's orders dismissed the 
plaintiff's suits.. From these decrees Chandmal’s representa- 
tives-have-appealed to. His Majesty.in Council. 3 
‘The ‘facts’ of the case are get out at length and with con- 
‘siderable lucidity in the judgment of the appellate Court. 
*For the purposes of their Lordships’ decision it is, therefore, 
enough to. give. only: a short outline of. the. history. of the 
transactionsin dispute and of the grounds on which. it is’ 
cimpeached: © ^: *. - ee ‘ Eo ps 
` I4 Dhe deceased ,: plaintiff Chandmal. and -Dhanroopmal were’ 
‚ related.to each. other 98 ungle and nephew. „They were mém- 
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P.C.  bers of the well-known Marwari caste of money-lenders, -and 
1919; the family carried on money-lending and banking business: 


5 i on an extensive scale in various parts of British India. The 
mea Das ramifications of their financial operations are very clearly 


stated in the following passage of the additional Judicia 
Commissioner's judgment :— e 

“What, however, is manifest and indisputable from Dhanrupmal’s statement 
is that the members of the entire Marwari family, whose genealogical tree 
heads this judgment, are in the closest commercial relations with one another—, 
that they have numerous shops in various parts of India, carrying on money- 
lending business, and holding landed property under names and styles whiolr 
do nob always indicate the true owners thereof. Some are called by the names“ 
of deceased ancestors: in some we find joined together the names of the living 
and the dead: in others we find the name of а single’ adult г in yeb others 
we find business carried on by the adults in the names of minora who have no 
hand in the management, Some of the shops are the joint or partnership 
property of all; in some two members are partners: other again appear as 
the exclusive property of a single member, Many of these various branches 
have dealmgs with one another, and the books as to those dealings are of 
course regularly kept in the ordinary course of business, and are capable at 
any given time of showing one branch in debit to another, A few examples 
will suffice to supporb:the above assertion. The Jubbulpore firm, which is 
described as the exclusive property of Dhanrupmal, went by the names 
of Raghunathdas Hamir-mal--both dead men, A partnership firm in 
Bombay, owned by Ohandmal, Kanakmal and Dhanrupmal, went by the names 
of the first two, Dhanrupmal states that he had a firm іп ‘Bombay bearing’ 
the names of Karanmal Bagmal, which were the names of two of his three 
minor sons; while Chandmal had a firm oalled Raghunathdas Ohaganmal, 
being called after Chandmal’s deceased grandfather and Chandmal’s minor 
Son. In Ajmer Dhanrupmal claims to own a firm called Chandmal Dhanrup- 
mal, In Sambhar, Aligarh, Bhilsa and other places Dhanrupmal and Kanak- 
mal have or had joint firms, In Piparia such a joint firm goes by the name of 
Kanakmal only, It ів also not disputed that, though a partition of some asseta 
hds been found to have taken place in Sambat 1933, а portion of the original 
joint family estate remains undivided. The details and extent of this property, 
who is now in possession of ib, and how the income is applied, are facts which 
it was most important to have cleared up, but they are facta which the plaintiff 
and Dhanrupmal have carefully suppressed in this suit, 


The family,consisting.of Chandmal and his two brothers 
Dhirsjmal and Dhandanmal and their children, were at one 
time joint, but in 1877 there appears to have been a separation. 
There is no question, however, that a substantial portion. of 
the family properties and outstandings were’ léft joint, and 
with regard to these the accounts were kept quite apart from the * 
properties and busine sessowned by dash branch of the family 
These accounts were called ‘tisira bahis? or “Three Share 
Accounts.” It may be mentioned here that Dhanroopmal is 
the son: of Chandanmal, and Kanakmal, whose name also 
occurs frequently in the case, is the gon of Dhirajmal. - 


ts 
(Uma РнЕннА— 
Afr, Ameer Ali 
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Chandmal and Dhanroopmal had in Bombay, among other Р. С. 
places, two separate businesses. ‘Che-names under which they 1919 
were carried on are: not. material. Dhanroopmal - carried on TNR 
business on a large scale also:at Jubbulpore: He appears to have вндм Das 
enjoyed the confidence of the residents and many people placed Uui Penske! 
with him on deposit considerable sums of money. It is albo | —— 
clear that Dhanroopmal’s “shop” at Bombay was extensively ¥ "ARMES АН 
financed by Chandmal’s “shop” in Bombay with the result 
that in 1898 it found itself heavily indebted to Chandmal. 

About the beginning of September, 1898, Dhanroopmal’s 
shop in Jubbulpore suspended payment. ‘In the meantime his 
creditors had commenced suits for the recovery of their monies. . 

. Whilst his affairs were in this critical condition he executed on 
the 26th September the mortgage in dispute in favour of his 
uncle Chandmal, which covered, all his properties inclusive of 

' his immovable properties in Jubbulpore. There is no question 

that the document was executed in great hurry and with much 
secrecy. The stamp paper was procured from Agra, while the 
parties resided at Ajmer and the properties were situated at 

Jubbulpore, The allegation is, and the document recites, that 

it was in consideration оЁ а sum of Rs. 90,900 which was 
found due after certain remissions on account of the advances 
made by Chandmal’s business in Bombay to Dhanroopmal. It is 
not altogether clear when the account was actually adjusted. 

Certainly it did not represent the result of a final adjustment for 

varioussums were subsequently found due and are said to have 
been remitted. After the execution of the mortgage deed there 
were negotiations between the’ creditors and Dhanroopmal's 
agent at Jubbulpore for some sort of composition with the 
creditor.. At the meetings held for the purpose of discussing 

the terms of composition or at least at some of them, Chand- 
` mals representative was present. He certainly knew of the 
negotiations and there can be little doubt that Chandmal was 
informed of them. Dhanroopmal appears to have insisted 
that the creditors should make a payment of Rs 15,000 to 
enable him: to get the mortgage revoked. The creditors were 
pot willing and the negotiations fell through. In the mean. 
time the creditors who had already brought suits for recovery 
of their moneys proceeded to attach Dhanroopmal’s properties 
in Jubbulpore. Chandmal put in a claim in each action ander 

s. 278 of Act XIV of 1882 (the old Civil Procedure Code) for 

their exemption from atbachment on the ground that they 
were in his possession in his own rights under the mortgage. 
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P.C. These claims were summarily rejected on the 10th of May, 
1919 1901, Chandmal lay by for a year; on the 10th of May, 1902, - 
CENE ЕА just before the day the period of limitation was to expire, he 
пам pas instituted ihe. ‘present actions in the Court of the. District 
Usa Pa Judge. It will be seen from the above summary of facts that 
. the sole question. for determination in the саве is whether the 
mortgage was a bona fide transaction entered into with the: 
object of securing the debt of Chandmal or whether it was a 
mere contrivance for defeating or delaying the just claims of 
the other creditors and retaining the properties for the benefit 
of or in trust for, Dhanroopmal. . ` 
. The District Judge rightly threw on the plaintiff the onus 
of establishing that the transaction was entered in good 
faith. In dealing with the case, however, he seems: to have 

fallen into an error. He took each fact which militated 
against the bona fides of the mortgage separated from the rest 

of the facts and proceeded to demonstrate that it was quite 
consistent with good faith and by this process he arrived at 

the conclusion to which their Lordships have referred. The 

course adopted by the District Judge was. patently erroneous: 

. for in а case like the present it is essentially necessary that; 
the facts.should be considered in relation to each other and 
weighed as a whole. This was done by the additional Judicial 

Commisaioner with the contrary result. 

In support of his case the plaintiffs produced an enormous 

number of account books consisting of, it is said, two cartloads, 

The District Judge referred the examination of these books to 

the representative of a native banking firm of high repute, 

whose character for honesty has not been impugned. This 
gentleman appears to have examined the books with great 

labour and care, assisted by the pleaders on both sides ; the 

result of this examination he embodied in a: “report which he 
submitted to the District Judge, who does not seem to have 

been satisfied with it. In his report the Commissioner 

had pointed out various circumstances which seemed 

to him to throw grave doubts on the bona fides 
of the transaction between Chandmal and his: nephew. Large, 
extracts from the report are givep in the Judicial Commis- 
sioner’s judgment. Their Lordships would like to refer to 


one passage only :— 

* Whether Dhanrupmal had properby other than that mortgaged ab the 
time of mortgaging this property cannot be correctly ascertained, because 
Rai Seth Chandmal has not produced the account book which contains (a record 
of) the joint property. Although Jankipershad applied for the production 


Mr. Amar AR 
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thereof, Rai.Beth Chandmal did not produce it, and his agent states there is no 
such book. There may not be any such book, as alleged by the agent, yet 
tliere must be some memoranda in which the joint property is entered. From 
the Tisira books it is apparent that there is some memorandum from which 
items have been carried’ over into the Tisira Bahi. ‘For example, how else 
.could it be known that the Raja of Bikanir owed Ra. 2,00,001 which was 
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realised from him and was divided between the three? ‘From the Tisira Bahi ОМА Prnsnn 
khatas 16 can be seen how much was paid and received, but it cannot be ascert- Ur Amer Ali 


ained what amount of joint outstandings‘and property the threes men possess. The 

pakal of the Tisira Bahi, which is produced, is, made up of old and new pages: 

from Į page. 1 to 41 it is of old paper, from pages 45 to 92 itis of new, and again 
from pages 93 to 100 it is of old." It also contains an account on which a 
Ftamp 18 fixed. The rokad (day-book) of tsira is written up to Sambat, 1939; 
the remainder of the debit and oredit items are written up in the nakal.bahi 
(trangorpt or fair copy of original day-book).” | 


On this the Judicial Commissioner rightly observes as 
` follows: — ; 

«rt think there can be no doubt that this report Was intended to show that 
while the accounts which the plaintiff chose to submit for examination showed, 
чров arithmetical comparison of the entries found therein, a Bum of Ra, 90, 060 
Sanding to the debit of Dhanrupmal, and the accounts were'kept in acoórdance 
with mercantile reguiarity, it was AER to вау that the eum represented 
a real debt, 

(a) Because the whole of ‘the: абир. between the parties bad not рас 
produced ; 

^(b) "Because various sums had been left out of account which ought to have 
been included ; and 

(8) Because. in fact, the accounts were “still open on the dato of the ded 
the consideration for which was fixed by guess-work. dd 

The Distriot J udge has treated the circumstances to which 
the Commissioner felt his duty to call attention as “objections” 
on his, the ‘Commissioner’ 8 part, and he proceeded to demolish 
them. Their Lordships have carefully studied the report in 
conjunction with the Commissioner's evidence, but have not 
been able to discover any inconsistency likely to discredit the 
Commissioner's testimony. What he says in ‘substance is 
that &lthough | the books produced showed в balance of 


Rs. 90,900 ' against Dhanrupmal it ‘was impossible to вау, 


considering the multiplicity of their dealings ‘and non-produc- 


tion of the books relating to the properties that were still 
joint, that the balance shown. represented а real debt. 

‘One outstanding fact in connection .with this transaction 
*remains unchallenged. It is a usufructuary mortgage but the 
entire usufruct of the immovable properties mortgaged, the 
only rea]ly available assets of Dhanroopmal, was reserved ior 
his wife and children, The clause which provides this deserves 
attention, Tt runs thue:— 


. 
р Ы * i 
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- “Ав the whole of the mortgaged property is an ancestral one and as the 
support of my wife Musst, Bhur Kuar and my sons Kuar Karanmal, Jasmal 
and Bagmal is dependent on it, the sons and their mother will therefore be 
entitled to receive а monthly, allowance of Rs. 200 and Rai Seth Chandmal will, 
from the date of his entering into possession of the villages, ete., and until 
such time as he remains in possession thoreof, pay without any objection the 


Ома Pam PxnsuAD money either through Musst. Bhur Kuar their mother or Karanmal their 


Mr, Ameer Ali 


real brother. In case Kuar Karanmal or their mother leave Ajmer for some 
other place the Seth Sahib will be remitting money to them at that place." 


Their Lordships agree with the appellate Court that the 
District Judge's estimate of the income arising out of the pro- 
perties was hypothetical and based on assumptions for which 
there were no valid grounds. 

It should be remembered in this connection that even if 
the properties were ancestral the interests of Dhanroopmal's 
sons were liable for the payment of his debts which were not 
incurred for immoral purposes. 

In their Lordships' opinion when the facts are considered as 
& whole, there can be li&tle doubt that the mortgage was а mere 
device for reserving the bulk of the available assots of Dhan- 
roopmal for the benefit of his family and indirectly for himself, 
The secrecy апа haste with which the document was executed, 


the subsequent negotiations for a composition with the credi- 


tors on a payment by them to get the mortgage revoked, the 
non-production of material books, the unsatisfactory character 
of the evidence relating to the adjustment, above all the reser- 
vation of the entire usufruct of the immovable properties for. 


, the wife and children of the debtor, not to speak of the 


relationship of the parties which in other circumstances might 
not be very material, all tend to the conclusion at which their 


Lordships have arrived. On the wholo their Lordships concur . 


' with the very able judgment of the additional Judicial 


Commissioner, ‘and are of opinion that these appeals should be 
dismissed with costs.” ’ “And they will humbly advise his 
Majesty accordingly. 

A. P, P. 


Solicitors for appellants: Hdward D«lgado. 
Solicitors for respondents: Burrow, Rogers & Nevill. : 


sows — cx 


Appeal dismissed. 
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um т кш onl fr the Court ofthe Judicial Commissioner У шыл % be 


С: 


Present: 


Visovi : HALDANE, Viscount’ ‘Cave, Lorp: Puinytons, m 
Sm Jonn Ёрак, AND Ma. AMEER, ALI. 22 
"RAGHUBAR' DAYAL / '' "771919 
. THE BANK OF UPPER, INDIA; LTD. ни 
Company—Oompromise or arrangement wish creditors—Sanction of Couri—Date 
from which compromise or arrangement ‘sanctioned by Cours becomes binding— 
Indian Companies Act (VII of 1919), Sec. 108, i 
e The compromise or ‘arrangement contemplated by & 153 of ,the Indien 
А Companies Aot (VII of 1913), becomes binding from the date when it is 
Yi arrived at, subject to subsequent sanotiori by the Court. Ed that sanction 
* be refused, the | agreement is withoub effect : but. ,if sanction. be given, the 
A agreement ‘takes effect not from the daté of. sanction, ‘put from the date 
when it is made, - WC 


"THE material facts are stated in their tot dships’ judgment. The 
Subordinate Judge dismissed the plaintiffs’ application in execu- 
‘tion with costs. The learnedJ udges of the Judicial Commissioner’s 
Court (Stuart and S; Mohammad Ali JJ.) modified ‘the lower 
Court's’ decree by allowing ’plaintiff’s claim for the costs 
included in the decretal amount, remarking that."he instituted 

. his suit two days before ‘the application to the Allahabad High 
Court was‘made*and wé see no reason Why е should be 
deprived Е this right to execute his decree for costs as against 
thé assets'of the Bank”. : The costs were about one-twenty- 
seventh of the amount claimed, and the appellate Court directed 
that “the parties will receive: and pay costs (of the application 
in execution) in proportion to success and failure”. 

The plaintiff appealed. 


De Grugther ` E. C. and Dube, ‘for the —! submitted 
that the arrangement or scheme under s. 158 of the Indian 
Companies:’Act had no retrospective effect. ‘The scheme ` 
becomes binding from the date of the sanction, not before it. 
It was ‘not ‘binding on the appellant; who obtained his decreo 
prior to the date when the arrangement was sanctioned. ' 

Dunne and O'Gorman, for the ‘respondent, were поі 
called on. i 


Their Lordships futu: was delivered be 


. Viscount »HALDANE.—If this ‘was а difficult case their 
Lordships would take time before formulating their report. .~ 


R: 61 


n 
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But the case appears to them to be one of no diffieulty. 
Section 153 of the Indian Companies Act provides that— · 
“Where в compromise or arrangemeht is proposed between a company and 
its creditors, or any class of them, or between the company and its members 
or any class of them, the Court may, on the application in a summary way of 
the company, or of any creditor or member of the company, or, in the case of a 


Urrw INDIA company being wound up, of the liquidator, order a meeting of the creditors, 


LTD. 


or olass of creditors, or of the members of the company, or class of members, 
as the case шву be, to be called, held, and conducted in such a manner as the 
Court directs,” Е 


Thon by the secorid part of the section :— 


“Tf a majority in number representing three-fourths in'value of the creditors, 
or class of creditors, or members or class of members, as the сазе may be, 
pregent either in person or by proxy at the meeting, agree to any compromise 
or arrangement, the compromise or arrangement shall, if sanctioned by the, 


, Court, be binding on all the creditdérs, or the class of creditors, or on all the 


members, or class of members, as the case may be, and also on the company, 
or, in the case of a company in the course of being wound up, on the liquidator 
and contxibutories of the company.” 

In this case the Bank of Upper India closed its doors. The 
appellant was a customer of the bank who had a fixed deposit 
with it, which became repayable by the bank on the. 4th 
November, 1914. Before that day, on the 8th August, the 
bank had suspended payment. The appellant, on the 19th 
December, began a suit for his money, and on the 19th April, 
1915, he got а decree for payment. Тһе amount was over 
Rs. 25,000. So much for the. proceedings.of the appellant.’ 

Now we turn to what happened in connection with the bank 
in order to see how s. 153 comes into operation. In October 
there was в meeting of creditors, and on the 15th December 
there was an application to the High Court for an order under 
в. 153. On the 23rd December, two days after, an order was 
made directing the croditors to meet &nd consider the scheme, 
and on the 4th March, 1915, they did meet and they passed a 
resolution sanctioning the scheme by the requisite majority, 


‚ A little later, on the 2nd June of the same year, the Court 


gave its sanction. 16 will be observed therefore that the 

plaintiff’s decree on the 19th April was'granted to him before 

the order confirming the resolution, but after the meeting at 
which the resolution and the scheme to which it related had* 
beon agreed on, Ы 

The question is whether under s. 152 (which is а section in 
familiar language, practically identical with the corresponding 
section of the English Companies Act) the creditor was bound. 


~ The Court of the Judicial Commissioner, agreeing with the 
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Judge who heard the case in the first instance, says that it Р. 0. 
was 80, and it is obvious that it is convenient that it should 1919 
be so. Otherwise, with the uncertainty as to what the pd 
ultimate rule of the Court may be, when a decision has flnally bons 
been obtained, the door would be open for a race between 
 ereditors and persons -concerned in administering the affairs J2 ds. 
of the bank. The Court of the Judicial Commissioner put it DE. 
very well in its judgment when it said, this :— Viscount 


“If it had been the intention of the Legislature that such an agreement Шаша 


should not be binding until the arrangement had been sanctioned by the Court, 

instead of the words ‘if sanctioned by the Court’ the words ‘when it has beo 
sanolioned by the Court’ would ordinarily have been used, The agreement 

becomes binding from the date when it is arrived at, subject to subsequent б 
sanction by the Court, If that sanction be refused, the agreement is without 

effeot, But ib is not the case that the agreement is to take effect from the date of 

sanction, lt takes effect from the date when it is made, Such is our interpre- 

tation of the words of the seation.” 

When you look at the latter part of s. 153 it appears that 
this is 80, because the words there are that if the compromise 
or arrangement, which is the compromise or arrangement 
sanctioned by а majority of the meeting, is passed, then the 
compromise or arrangement, if sanctioned by the Court, is to be 
binding. It is the proceeding of the meeting that is to be 
binding, provided only that it does not fail to be subsequently 
sanctioned. ‘Therefore, not only convenience, but the literal 
language of the section, is in favour of the view to which the 
Court below adhered, and their Lordships will humbly advise 
his Majesty that that view should be affirmed, and that the 
appeal should be dismissed with costs. 


A, P. Р, 
dodi dismissed. 


Solicitors for РТ Т. L. Wilson & Co. 
Solicitors for respondent: Torr & Co, 
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Hindu laio—Mitabshara—Joint family Money borrowed by manager of joint: 
' family at high rate of енк моей Nostri “for — 
terms— Burden of proof. { : 


. ' It is incumbent on those who support a mortgage йада i the manager 
“of а joint ‘Hindu family to-show not only that there was. necessity ' to 
borrow, but that it was not unreasonable to: borrow at some such high ratel. 
and upon some such terms, and if this be nob shown the rate and terms: 
"eannob stand even though the charge be upheld, А N 
Allterms of the mortgage i in excess ‘of necessity are опівіде Ње &cope of 
the manager’s authority. . ee ; oe 


^ 


THE facts sufficiently appear from the Board’ 8. Judgment; 
The Subordinate Judge allowed the plaintiff’s claim in full, 
i without going into the, question whether it was necessary that: 
the loan'should have been contracted on the onerous, terms..of; 
the deed sued on. ~ On appeal, the learned J udge of. the: 
p o Allahabad High Court (Banerji and Кутев JJ.). reduced. tlie. 
interest allowed to 12 per cent. simple interest, and ordered 
that the parties should pay and receive costa in both Courts, 
in proportion to failure and success. On the question of the. 
amount of interest their judgment was as folows:— . wun 


“The next question is whether there was any necessity for charging ‘the 
family property for a loan taken on such onerous terms as the terms of this 
loan. The rate of interest, as we have stated, above, was Re, 2-8-0 per cent, 
per mensem, i. е, 30 per cent. per annum, compound interest with half-yearly 
resta. It was also agreed that after the expiry of one year the interest would 
be raised їо Кв, 3-2-0 per cent, per mensem, i ө, Rs..37-8-0 per cent, per annum, 
compound interest. According to the ruling of the majority of the Full us 
in the case of Chanderdeo Singh v. Mata Prasad, L L. R. 31 All, p. 1y6, th 
burden lay on the plaintiff to prove the existence of a valid family necessity, EA 
in the later case of Nand Ram v. Bhopal Singh, X. L. R. 34 All. p. 126, it was’ 
held that it was also the duty of the plaintiff mortgagee to prove that there was 
necessity: for raising the loan at the’ high rate of interest agreed on by the. : 
manager of the family, There can be no doubt*that the rate of intereat in the 
present case was enormously high, so much so that the allegation is’ that’ the’ 
debt of Rs. 398 has now swelled to 3 or 31, lakhs. There is "hob а & partiole of 
evidence to prove that there was any, necessity for borrowing money at such ац? 

E exorbitant rate of interest, The security given for the small loan of Ва. 398, 
was amply sufficient, four villages being mortgaged for the loan. Therefore, 
on the face of the transaction it is clear that there was no necessity for" borrow: } 
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ing money at such & high rate of interest, . "No evidence has .been given on the ` 
point on behalf "of the plaintiff and it has not been shown that Ram Narain ' 


Singh could not raise a loan of Rs. 398 ata lower rate of interest, Ав it has 
not been proved that, there- was апу necessity for raising the loan at such a 
high rate of interest, the family property cannot be held liable for interest at 
this exorbitant tate. We have a disorgtion in the matter and we think we 
. Should be justified in reduging the rate of interest toa reasonable figure. In 
view of the security given:to the mortgagee and also of the fact that unusually 
long delay has been made in bringing the suit, we think that simple interest at 
the rate of 12 per cent. per annum’ would be amply sufficient to compensate the 
mortgagee or his representative for the interest which he should get on the 
principal amount of the loan, In this respect we think that the decree of the 
Court below is erroneous”. 


, Plaintiff appealed. ` 


^ir. William Garih, for appellant, submitted that no case had 
' been made out in the trial Court that there was no necessity. for 
borfowing' money at such а high rate of interest. In that Court 
the only defence was that the transaction was brought about by 
‚ undue influence and was unconscionable: it was à defence under 
в. 16 of the Indian Contract Act: That defence had failed. 
The trial’Judge did not determine the question whether or 
not the loan could have been raised at a lower rate of interest : 
почіёвце was raised: on that point, and'hence no evidence was 
or:could. be given. ` The partiés, it was found, contracted 
freely, and this being во the High Court had no' discretion to 
reduce the rate agreed upon. (Reference was made to Nand 
Ram v. Bhupal Singh and Rajah Hurronath Roy Bahadoor 


v. Rundhir Singh®), In any case, plaintiff should have been: 
given a decree ‘against respondents Nos. 13 to 15 for. the. 
difference between the amount decreed upon the id 
- and Rs. 6,500. Ms 


“Dube, for respondents, w was not called on. 


"heir Lordships’ judgment was dohvered by 


“Tord PHILLIMORE, —This guit was brought to жиг в. 


mortgage made on the 7th November, 1884, by the ancestor of 
: the defendants and respondents Nos. 1 to 8, in favour of the 
ancestor. of defendants and respondents, Nos. 13 to 15, which 


mortgage was transferred. on the. 4th January, 1910, to the: 


‘plaintiff appellant ; defendants and respondents Nos, 9 to 12, 
claim title to. certain of the lands i in ‘mortgage. f 
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. The anlorigage. recites that the. mortgagor had borrowed 


Re. 398, in-order to pay the Government revenue, | and ihe 
covenant is in ‘the followipg terms: -` 


l (2,0911) I. LE 34 AlL. . . (8) (1890) L. R. 181, A, I, 
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Р, С. “I will repay the aforesaid sum together with interest at the rate of 
1919 Rs, 2-8-0 per cent, per mensem, in the month of Aghan, Sambat 1949, without 
сыш? any plea or excuse, and I will continue to pay the interest every six months, If 
Nawan Nazm 1 fail to pay interest at the end of any six months, I will pay interest at the 
Braam rate of Rs 3-2-0 per cent, per mensem from the date of the execution of this 


v. bond, and that amount of interest shall be added to the principal.” 
. Rao RAGHU- : 


хати ікон Ав аё the date of the suit no payment had been made in - 


Lora reBpect of interest or principal, the total debt had swollen with 
Phillimore compound interest to more than 3 lacs of rupees. e 

p The plaintiff purchased the mortgage for Rs. 6,500. In th 
deed of transfer the transferor covenanted that in case the 
transferee did not realize Rs. 6,500 upon the mortgage he 

would make up the difference.’ When the plaintiff brought 

her suit she reduced her olaim to the principal, Rs, 398, and 

Ra. 19,602 interest, making a total of Rs. 20,000. 

Various defences were set up by the defendants 1 to 12, but’ 

they were all rejected by the Subordinate Judge, who made 

a decreé in favour of the plaintiff for Re. 20,000, with interest 
from the date of suit, and costs. Thereupon the defendants. 


1 to 12 appealed to the High Court of Judicature for the: 


North-Western Provinees, which Court affirmed in most: 


respects the decree of the Subordinate Judge, but reduced the - 


amount decreed upon the mortgage to Rs 1,778-4, в sum arrived 
at by adding to the principal simple interest at the rate of 12. 
per cent. 


` 


In the written statement filed on behalf of the defendants 


> 


one of the points taken was that the property mortgaged was 


ancestral property, and that there was no legal necessity to 
execute the document sued upon. 


In the view which the High Court took of this plea, a view - 


from which their Lordships see no reason to differ,- it made ‘it 
open for the defendants to contend that though the necessity’ 
for borrowing the principal sum was accepted there was no 


‘necessity to borrow on the very .onerous terms of this 


mortgage. s 
This line of defence being thus open to the defendants, th 
principles laid down by this Board in Rajah Hurronath Roy 
Bahadoor v. Rundhir Singh © and in Nand Ram v. Bhupal 

Singh apply. • 


It is incumbent on those who support а mortgage made by: 
' the manager of a joint Hindu family io show not only that: 


there was necessity to borrow, but that it was not unreasonable 
(1) (1890 L, R, 18L A L (2) (1911) L L, К. 34 All, 126, 








t 
П 
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to borrow at воще such high rate and upon some such terms, 
and if it is not shown that there was necessity to borrow at 
the rate апа upon the terms contained in the mortgage that 
rate and those terms cannot stand. 2 
This principle being established, the High Court was justified 
in finding that a mortgage upon such terms as those contained 


: in the document sued upon, the lands charged being of such 


value as to make the security ample, was an unnecessary 


extravagance. с 

No evidence, it is true, was given on either side, but the 
thing spoke for itself. 

It remains, therefore, that there was necessity and, in virtue 
of that necessity, authority to borrow upon reasonable com- 
morcial terms, and that the mortgage stands as good security 
tò that extent, but that all terms of the mortgage in excess of 
this necessity are outside the scope of the authority. 

What the partioular rate of interest should be, and whether 
the money could have been borrowed at simple, instead of 
compound, interest are matters of detail upon which the High 
Court with its local knowledge can well be left to decide, and 
their Lordships are not disposed to interfere with the decision 
upon points such as these. There is, however, a passage in the 
judgment of the High Court upon which they desire to offer 
some observation. The learned Judges say :— 

* We have a discretion in the matter and we think we should be justified in 
reducing the rate of interest to a reasonable figure, In view ofthe security 
given to the mortgagee, and also of the fact that unusually long delay has 
been made in bringing the suit, we think that simple interest at the rate of 
12 per cent, per annum, would be amply sufficient to compensate the mortgagee 
or his representative for the interest which he should get on the principal 
amount of the loan.” ' 

This may have some relation to the following allegation in 
the defendants’ pleading. “The condition relating to interest 
was very hard, unconscionable and inequitable.” But that 
allegation does not seem to have been intended as a substan- 
tive plea in itself, but rather as. introductory to œ plea of 
undue influence which failed. However this may be, their 
Lordships do not think it safe to rest their decision upon a 


‘supposed discretion in the,Court or an inference by the Judges 


ав to thesum, which would be sufficient to compensate the 
mortgagee. In their view, as already stated, the question is 
one, of the authority of a manager of в joint Hindu family and 
it is because their Lordships agree with the High Court that 
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this authority was exceeded to the extent already stated that 
they concur in the conclusion at which that Court arrived. 

The appeal accordingly fails, and should be dismissed as 
against the defendants respondents Nos. 1 to 12. 

As regards the original defendants Nos, 13 to 15, or their 
present representatives, it seems that they were at one time 
represented by the solicitors who have appeared for the other 
respondents, but that this appearance has been withdrawn, 


. and the appeal so far as they are concerned has been heard 


ex parie. —. 

1f the decision of the Subordinate Judge had not been varied 
there would have been по ground for asking for any relief 
against them. If the variance had not been so great, if the 
judgment had been allowed to stand for any sum not less than 
Rs. 0,500, theré would still have been no ground for seeking 
relief from them. It was only after the decree of the High 
Court reducing the sum due on the judgment below Rs. 6,500, 
that any question arose. It would appear that by the terms 
of the sale deed this difference would have to be made up by 
the defendants Nos. 13 to 15. Whether any application was 
made to the High Court after the delivery of its judgment for 
consequential relief against these defendants, whether there 
was any opportunity for making an application, and why, if 
во, no application was made there is nothing.in the record to 
show. Prima facie it would appear that there could be no 
answer to such an application : but upon the whole their 
Lordships think that it will be safer to remit this matter to 
the High Court and to give the plaintiff an opportunity of 
making the proper application there. 

Their Lordships will therefore humbly advise his: Majesty 
that this appeal be dismissed as against the respondents, Lto 12 
with costs, and that as between the appellant and the other 
respondents, the cause be remitted фо the High Court with 
liberty to the appellant to make such application to “the "High 
Court as she may be advised. 

А. P, Р, 3 
Appeal dismissed.. 
Solicitors for appellant: Edwardo Dalgadó. 
Solicitors for respondents: Barrow, Rogers & N вой, 
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ane [ On appeal from the High Court of Judicature at Bombay. | 
‘Present : 


LorD BUCKMASTER, Lon» DUNEDIN, Ѕп:Јонм EDOE, 
AND SIR LAWRENCE JENKINS. | 


RACHAPPA SUBRAO JADHAV DESAI 
ee T . be fe v. М 
SHIDAPPA VENKATRAO JADHAV DESAI. 


‘Jurisdiction of Subordisale Judges in Bombay under Bombay Civil Courts Act 

(XIV of 1869), Secs, 8,425 —Notional value of property as distinct from ws 

‚ real value— Effect of Court, Fees Act (VIII of 1870), Secs. 6, 7, 12, and 17 and 

‚ Schedule II, and Suits Valuation Act (VII of 1887), Seo. 8 on jurisdiction 
of Court —Concurrent findings of fact, ’ І 

If.the fee payable and paid is a fixed fee under Schedule II of the Court 

Fees Act, thon the notional value of the property or any part of 16 cannot 

displaoé its real value for the purposes of jurisdiction. Ifas to any other 

' part of the suit a deficient or по fee is paid the proper objection is поб 

that the suit was ‘outside the Court’s jurisdiction but that the proper 

‚ ‘fee as required by 5.6 of the Court Fees Act-had not been paid in respeob of 

a document filed in Court. The Court Fees Ach was passed not to arm 

a litigant with a weapon of technicality against his opponent but to secure 

revenue as is apparent from s. 19 of:the Act which section makes the 

decision of the first Court as to value final as between the parties, and 

the Court of Appeal can only correct an erroneous decision of the firet 

Court in this respeot in only so far as the decision is to the detriment of 

the revenue, : 


Taw facts are fully stated in thoir Lordships’ judgment. 


P. О. Lawrence К. O., De Gruyther К. C. and G. C. 
O'Gorman, for the appellant.—The question is whether it is 
а suit under в. 7 (0) or under s. 17 of the Court Fees Act. It 
ів в suit for consequential relief’ and bound to have been 
‘brought ‘in the taluga. Consequential relief must not cover 
the whole of the declaration. The plaintiff has got to state 
the value of the declaration. Under s. 21 of the Civil Pro- 
cedure Code the District Judge isright. Nothing that the 
parties did ог the judge did could have given jurisdiction. 
The valuation put by the plaintiff upon the plea is final, 


De Griiyther К. Ù. followed.—Under s. 7 of the Court Fees 
Act an ad valorem Court fee is payable. That determines the 
jurisdiction (see Sundrabai v. The Collector of Belgawm*?). 
It is а suit for declaration and consequential relief under 
the ‘Court’ Fees Act, and accordingly, it is submitted that 


(1) (1908) 1, L I, 33 Bom, 208; 10 Bom L в. 1197. 
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an Wad valorem feo ів payable on-this particular. plaint, There: 
fore, for purposes of jurisdiction the valuation will apply. ‘The 
Suits Valuation Act says the jurisdiction ів detérminable : by 
the fees payable. The decision of the Court that в fixed fee is 
payable does not give jurisdiction, A Court cannot obtain: 
Jurisdiction: by a decision which is erroneous.’ 2 o 


E. B. Raikes, for the respondent. —Section 8 of the Suits 
Valuation Act applies where the fee’ payable is ad" valorem. 
It does not apply -to cases where a fixed fee'is payable. - The 
question is what thé: claim is and ‘not: what” the plaintiff 
thought the claim to be. Article’ ІТ of the Court. Fees “Act 


applies in this case. The Allahabad High Court'has applied 


to Article 17 the test whether thére are: ` distinct ‘Gases 


.of- action (Mul Ohand v. Shib Charan’, Гой `9). If 


16 is а ‘declaratory. suit without consequential ‘reliéf ` the 


‘Subordinate Judge had jurisdiction:-. ' (See Srimant Sagaji- 


vao v. S. Smáth O^), -The present suit is not, within в, 8 of the 
Suits Valuation Act. ‘Section’21 of the Civil Procedure ‘Code 
would not apply. If any section applies, it would be 8. 18. 


Lawrence, in ` reply, referred fo Gülabsingji v... Laksk- 


` maneingji® and Putia. Kannayya Chetii, v. Rudrabhaitta 


Venkata Narasayyo™. Statutory jurisdiction cannot be: 
altered by consent. The statute Bays the plaintiff must value 
his relief, not property. For'purposes of Court fees value. 
has nothing todo. There are not different causes of action 
here as suggested, ` ES : 


The judgment of their Lordships was deliveréd by `. 


Sin’ LAWRENCE. JENKINS.— This suit was -instituted in the’ 
Court ofthe First Class Subordinate Judge of Belgaum to 
establish ‘the plaintiff's claim as adopted вор: to the Property 
of Venkatrao Desai. ` 

‚ "The prayers of the plaint are "for (H= ` - 

"(1) a declaration that the plaintiff. being the lawfully adopted : воп of the 
deceased Venkatrao, Desai'is owner of а], his: property...Rs, 130; .(2) а 
permanent injunction. may be issued to the defendant prohibiting him from 
causing’ obstruction to the immovéable and ‘moveable property that is in the 
plaintiffs possession. Valuation for this purpose is Rs, 5. ' (3) If it- be ‘deemed 
desirable to granb to the: plaina any ша reljef M тш same, чы һе 
given.” 


and ‘во. оі. E is.alleged in’ the’ pali ае оле 


‚ forming the subject-matter of tho “suit,” is worth, Rs. 69,000, 





(1) (1880) IL: Ry 2 АП 678.7. . : 1087901893) L L.:R, 18 Bom, 109, ; v 
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that it is. situate in the Districts of Belgaum and Satara, and 
that the portion in Belgaum is in the taluks of Athni and 
сш : 

At the date of the suit the only item in the plaintiff’s 
possession. was a house valued at Rs. 250; the rest of the 
property was in .the Collector's possession. On the 28rd 
March, 1910, а decree was passed. by the Subordinate Judge 
in the plaintiff's favour. On the ‚28га March, 1910, two 
appeals were preferred by the defendant from this decree, one 
‘to the District Court, the other.to the High Court. 

‚ That in, the District Court was heard first, and it resulted 
in.a reversal of the First Court's decree. From this appellate 
decree a second appeal.to the High Court was preferred by the 
plaintiff. On the 10th March, 1911, issue of the usual notice 
was directed, and on the same date the defendant withdrew 


the first appeal that he had previously preferred to the High. 


Court on the 23rd March, 1910. . 

The plaintiff’s appeal from the appellate decree was heard, 
and on the 20th June, 1912, the decree of the District Court 
was reversed on the ground that the appeal from the original 
decree did not lie to that Court, but to the High Court. 
Finally, the High Court heard the defendant’s appeal to it 
from-the original deeree'of the Subordinate Judge, and affirmed 
his decision оп. ће merits. . 

The defendant applied to the High Court for leave to appeal 
to his Majesty in Council, but with no success. By an Order 
in. Council, however, dated the 23rd March, 1915, special leave 
to appeal was:granted; and во the present: appeal has been 
preferred. 

~ Looking. at the: broad ETE apart from any technicality, 
ivo things are clear in this tangle of litigation. First, that 
the adoption was affirmed as a fact by the Subordinate Judge 
by-whom.the case was tried and Ъу ће two Judges of the 

‚ High Court, but was negatived by the District Judge ; and, 
secondly, that in no event-had the District Judge any authority 
to’ deal with the case ashe did. The plaintiff instituted the 
suit in the First ,Class J udge’s Court, where it could be 
entertained only in the exercise of the Judge’s.special original 
jurisdiction. No objection was taken by the defendant, and 
the Judge ‘heard end decided the case without any demur, and 
there can Be nó doubt that the litigants and the Court intended 
and. understood the. disposal of the case to be in the exercise 
of that jurisdiction, .. But the District Judge ћав brushed this 
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aside and foisted on the plaintiff a view of the First Court’ 8 


Jurisdiction that’.was impossible, and on that footing: treated , 


the case as one in which the appeal would lie to his Court. 
To appreciate’ the matter now. in contest it is пеознвагу to 
examine certain Acts of the Indian: Legislature. . x 

In the mofussil of Bombay .there are.two classes ot Sub- 
ordinate J udges, designated respectively as. those of the: First 
Class and those of:the,Second. Class. Under the Bombay 
Civil Courts Act, в, 24, the jurisdiction of a Subordinate.J udge 
of the First Class extends to all original suits and. „proceedings 
of а civil nature, and that of a Subordinate, Judge of the 
Second Class to all original suits:,and proceedings. of a.civil 
nature wherein the subject-matter does not exceed in amount 
or value five thousand rupees. 

Ву a. 25 it is provided -that.a Huborditaio: Тайе: of 
the First Class, in addition to his ordinary jurisdiction, shall 
exercise a. special jurisdiction in respect of such suits. and pro- 
ceedings of.& civil nature wherein the subject-matter. exceeds 
five thousand rupees. in. amount or value as may arise within 


the local jurisdiction of the Courts in the district presided over | 


by Subordinate Judges of the Second Class. х 
Under s. 8, with certain exceptions not now алар 
the District Court ів. ће. Court. of ' Appeal from all.decrees 
passed by the Subordinate Courts when an appeal. lies, but in 
all suits decided by a Subordinate Judge of the First Class in 
the exercise of his ordinary or special original jurisdiction of 


-which the amount or value of the subject-matter exceeds five 


thousand rupees the appeal from his, decision is direct to the 
High Court. 

It is common ground that, this enit could not have fears 
heard by the First Class Subordinate Judge, in the exercise of 
his ordinary jurisdiction. This is obvious. from the local 
situation ofthe property in suit. At the same time it ів 
equally clear that the suit could be heard ру him: in the 
exercise of his: special original jurisdiction if the amount or 
value of the subject-matter exceeded five thousand rupees. 
And this it undoubtedly did ; in fact,-it жашы Rs. 60,000,. 
and there is no dispute as to this. n 

Why, then, is it eontended that the suit ought not to dave 
been instituted in the Court of the First Class j Subordinate; 
J udge ? ? . It is. argued: that this 18 the result.of provisions; 


contained i the Court Fees Act and „the. Suits Valuation Act,. 
which, itis said, impose д notional value. on the property: 


` 
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distingt $ fromm its real value, gud that, “this. actiénal value i 18 
legs. than, ‘Rs. “Dy 000, er Pa signe? 

- By. 8, 6 of. the. Court Fees Act. it is, enacted 1 ‘that, exit y 
„aB therein mentioned, до document. ‘ofany, of the kinds specifie d 


hg ee та 


in Tespedt ‹ of, such , ‘doguinent . there. be, paid 8, ев of an: amóunt ` ` 


not “less: than indicated by. either of the. schedules, as the proper 


feo. for such document., Т 


Among | the documents 80 чн ів a plain, presented to 


8 sivit Court. — 
Section. 7 deals, with the, son pueblo of feos , payable i in 
certain ‘Suits, , гапа :among,, them &re,8,suit to, obtain, в declara- 


_ tory ‘deoree, where, consequential, : -relief i is prayed, and а suit | 


to: obtain ғ an injunction,.. In each ense ће, fee ів to. be computed 
according to the amount at which, the, relief sought i is valued 
in the plaint, and iti is. provided that i in such, suiis tho plaintiff 
shall state, the: amount. at which „he values. the relief sought. 
By ‘Schedule Ir to. the ‘Act a fixed feo of Rs. 10 ‘is prescribed 
for.a plaint:i іп а suit to obtain: 8 declaratory , decree, where no 
ednsequential relief. i is prayed. üt 


‚ By 94:8 of the Suits ' Valuation, Aot, iti is | provided, that. the ` 


value '88 determinable , for. the: computation of Court. fees and 
' the value. for the, purposes ‹ of jurisdiction shąll be, the ваше. ` 
: The. argument is: that as the prayer. for a declaration is 
valued at Hs. 180. and that for. an injunction, at Re. 5, the 
value- for, the. purposes, of jurisdiction 1 must be taken to. be, this 
figure, though the.real value exceeds Вв. 60, 000. 
If, this, be sound, then the, First Class Subordinate Judge 
had.. no power to entertain the suit in the, exercise, of his 
І special original jurisdiction, and, as a consequence, the. appeal 
to the High Court.was. not: competent. ;: 


The: fee paid by. the, Pplaintiff.on his plain. л жав. Rs. 10: 6, 


and this, cannot, be reconciled with the theory: that the, prayer 
for в. declaration: “was valued at Rs. 180.. 


. A the, same: time,, there i is an. evident explanation how . this | 


‘fee: was computed, and iti is, this. 

‘Section 17 of the Court, Fees Act provides that whore : a, suit 
embraces , two: or.more, distinct: .subjects,. the. ‚ plaint., shall be 
chargeable, with the ‘aggregate ; amount, of, the foes. to which ће, 
plaints, “embracing ; separately | each of. such. subjects’, would be 
liable; ; ln, accordance with this ; provision. the suit. , Was, 


apparently ‘treated: as embracing two subjects, and an aggre ~ 


AH 
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gató fee о? Rs. 10:6 was paid. The injunction- which was 
limited to the house was valued at Rs. 5. Тһе balance of 
, Ев, 10 cari-only be the fixed fee ` payable on a plaint ina suit 
to obtain a declaratory decree’ where no consequential relief 
is claimed. ' And this is what the plaint in effect shows, for it 


Bir Lawrence alleges that the “suit is- brought for a declaration of title 


only." ' This may have- been an oversight and'an error.as to 
the house, but it was correct ав ќо the rest of the property. 
No doubt at the first blush а certain degree of obscurity ів 
occasioned by the allegation that this prayer for a declaration 
of title only is valued at Rs. 130; iti is contrary to the scheme 
of the Act that; there - should be any valuation of such a suit. 
But all obscurity is ‘dispelled when the explanation of this 
‘valuation is realised. Itis to be traced. to a practice not 
uncommon in Bombay* of valuing в prayer for a declaratory 
decree at Rs. 180 as being the-value on which, the fee nearest 
to Rs. 10 would be leviable. 

This practice has no warrant in law, but has been followed 
from а migconceived notioh of what caution: requires, ‘But: 
never was caution more misplaced, and their Lordships feel 
strongly that they ought not to allow the true facts to. be 
distorted out of deférenee to an erroneous practice. And hére 
it may be noted that the Rs. 180 cannot have been treated as 
the measure of the: fee, for on such a value Rs. 9:12 and not 
Bs. 10 would have been paid. 

Then, again, when the plaint is examined, it is at onoé- 
apparent that as to the whole of the property except the, house. 
no consequential relief could have beén prayed, and that .even 
as to the house the injunction prayed was demurrable.in the 
sense that nó cause of hotion was disclosed тм could have 

**Sgupported this relief: - 

' If regard be had to ‘the real as distinct from-the imputed 
value.of the property, the suit was properly instituted. in-the 
Court of the First Class Subordinate Judge, and if any part 
of the fee payable and paid waa a fixed fee under Schedule 
II of the Act, then the notional value of the property or any. 
part of it could not displace its real value for. the Purposes 
of jurisdiction. $c 

‘Tf as 4o' any other part of the-suit а deficient or no feo was: 
paid, ‘the 'objeetion would be, not that the suit was Outside the 
Court’s jurisdiction, ‘but: that the proper fee-had not been paid; 
and’ that. in contraventian of-s, @ óf the Court Fees Act a 
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` document had. been filed'in Court in respect: of which the: Be 

indicated i in the schedules had not been paid. - 
, In this ease no objection to the Court's jurisdiction was 
taken in-the written statement or the issues, nor was .it even 
suggested in the defendant's 'mémorandum of appeal either to 
the District’ Judge or the High Court that the suit was not 
properly, brought in the Court of the First Class Subordinate 
Judge, to be there heard and decided by him in the exercise 
of his special original jurisdiction. 
' Had the objection been-teken, as it should, if at all, in the 
First Court, it would have been by no means insuperable, It 
might have resulted in the rejection of the plaint; but even 
this extreme measure would not have precluded the plaintiff 
from presenting in the same. Court a fresh plaint, properly 
framed and valued, in respect of the same cause of action. 
Probably, however, the objection would have led to the more 
practical solution of an amendment of the prayer to the plaint 
` by excluding from it the futile and demurrable claim for an 
injunction. Then the suit would have been in order, and it is 
because the defendant did not take the objection at the proper 
stage that he has been able to prolong this litigation, com- 
menced so far back as the 3rd February, 1909, by an appeal 
to this Board, which, when analysed, rests on no sort of merit, 
but on the most technical of technicalities, 

Their Lordships are of opinion that they would not be 
justified in assisting an objection of this type; but more than 
that, they hold that even the technicality on which the 
defendant relies cannot prevail. . 
` The Court Fees Act was passed not to arm a litigant with 
B weapon of technicality against his opponent, but to secure 
revenue for the benefit of the State. This is evident from the 
character of the Act, and is brought out by s. 12, which 
makes the decision of the First Court as to value final as 
between the parties, and enables a Court of appeal to correct 
апу error as to this, only where the First Court decided to the 
detriment of the revenue. 

. The defendant: in this suit seeks to йй the provisions 
uf the Act, not.to safeguard the interest of tho State, but to 
obstruct the, plaintiff; he, does not contend that the Court 
wrongly’ decided to the detriment of the revenue, but that it 
dealt with the case without jurisdiction. 

. In the circumstances this plea, advanced for the first time 
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at the hearing of the ыргый] in the District Court, is miscons 
ceived, and was rightly rejected by the High Court.. ' 


1 
' 


Their Lordships will therefore humbly advise his Majesty 


that this appeal should ђе dismissed): ana” the Gi will 
pay the costs of this appeal. 


‘ 


J. K, В. 


E А Appeal dismissed. 


Solicitors for the appellant. T. Li- Wilson: & Co. 


"Solicitor for the réspondent: Edward Dalgddo: ' 





. | On appeal from the High Court of Judicature at Bombay, 
Au Present: 


Lorp ‘Saw, Lorp PHILLIMORE, Sim Jönn. Ерак 
E AND Mz. AMEER ALI. 


FDA PRATAPSING SHIVSING 


THAKOR SHRI AGARSINGHJI RAISINGHJL , 


Hindu law—Adoptiou—Widows power of adoption—Not dependent оп her 


inheriting husband's cstate—Adopicd son, his rights—Devestiny of estule by 
udoplion--Jivai grants—Zemindar’s reversion on failure uf male heir may. be 
decested by adoption. А 

The nght of a Hindu widow to make an Micron to her deceased 
husband is not dependent on her inheriting his estate. She can exercise 
the power, so long as itis not exhausted or extingujshed, even though the 
property was nob yested in her, 

It is an explicit principle of Hindu law that an adopted son becomes, for 
all purposes, the son of his father, and that his rights, unless curtailed by 
express Su 'are in n етеру respect the same as those of a natural born 
son. : 

' Semble, that the dios express texb БЕЛЕ the heritable righta of an 
adopted son refers to the case of his sharing the heritage with an after 
born natural (aurasa) son. ' 

Hindu lawyers do nob regard the male line to be extinct or a Hindu to 
have died without male i issue until the death of the widow renders the 
continuation of the line by adoption impossible, 

By the custom of a family in the Ahmedabad District jiva$ or mainte- 
nance grants were made out of the impartible family estate to younger sons 
with reversion to the estate upon failure of male heirs, widows not iuherit- 
ing. In October 1908 the last holder of such a grant died without male 
issue, but leaving a widow. : In March 1904 she adopted a son to him ;— 

Hdd, that the son inherited the jivai grant, . i 


йо kun] jux BoiipAY LAW ion feri, AUT ` 


. THE respondent, the: Thakur of Gampb, sued for. ета Р, С, 
of a jivat grant made by-his-ancestor on.the ground that the 1918 
last. holder having died. without male-issue,.the grantiby ~~ 
custom reverted. to.the grantor.. He: denied: the. validity of PAM 
appellant’s adoption subsequent to the last holder'sdeath. · Аалвагканыт 
The Subordinate Judge found the right of reversion proved. — 
He held that the defendant-appellant was validly adopted, but 
that his'adoption did not affect plaiptiff's right to resume. 
. On the ground, however, that plaintiff's father by documents 
executed in 1871 had acknowledged the absolute right of the 
last .holder, he held that plaintiff was estopped from quos- 
tioning'appellant’s title and therefore dismissed the suit.. - А 
On appeal, the Bombay High Court (Scott C, J. and 
Batchelor J.)© differed from the Subordinate Judge as to tho 
effect of. the documents of 1871, and held that even if his 
view as to the effect of chose documents were correct, they were 
inoperative by virtue of the Ahmedabad .Talookdars’ Act (Bom. 
Act VI of 1862, в, 12).: They agreed with'the Subordinate Judge 
that the appellant was validly adopted,but held that as his adopt- 
ion was-subsequent to the death of the last holder, and the jiva? 
© grant at that date vested in plaintiff, the: ‘plaintiffs’ rights could 
not be affected by it.. They мшу decreed d plaintif? e suit, 
Hence this appeal. | 


‘De Gruyther К. О} and E. В. Raikes, "tà ipbellagts: —The 
documents of 1871 conferred an absolute estate on Kalian- 
singh, the last holder. : The words used “Maliks, mukhtiyars 
and ‘dhanis” are all words as to which it has been held they 
are intended to confer an absolute estate: Fateh Chand v. Rup 
Narayan; Chand Surajyman v. Rabi Nath Ojha®; Thakur 
. Harihar-Buksh v; Thakur Uman Purshad 9; and Ram a 

Mookerjee v. Secretary of State for India, 
`+ The first appellant-succeeded to: Kaliansing’s absolute estate, 
subject only to the:mortgage by Kaliansingh in favour of the 
second':appellant. The . compromise -of 1871 was поё ап 
i “alienation” ‘within the meaning of s. 12 of Bombay Act VI of 
1862: a compromise is not a conveyance from one, to another : 
it is only the recognition oi a pre-existing { Khunne 
Lal v. Gobind: ыш Narain O, ус ога 


() (1914) 17 Вот. L'R,2,8; ' ^ ' (4) 11886) L RL A. 7. 

(2) - (1916) Li R.'3 I. A.' 185; ^ 8 (5) (1881) L.R. 8 I. A; 46,61; : 
. ' 18 Bom.L. 903, (6) (1911) L. B. 38 I. A. 87; 

(8) (1907) L. E: 88 L'A. 15; y - . 18 Bom, L. В, 427, 


10 Bom, L, R, 59. 
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[Lord PaiLLIMORE.—Whoever heard of a man who was 
prevented from conveying estate by saying "I admit”! ] 

Our case is there was a reference to arbitration, and these 
documents came into existence in pursuance of the arbitra- 
tion decision. 

Further, a right to a reversion.is not a landed estate within 
s. 12 which we submit applies only to the alienation of a 
landed estate of which the Collector has taken possession. . 

[Lorp PHILLIMORE.—It does not prevent a и 
against the taluqdar]. 

Assuming, however, that tho land was held merely vidas 
the original jivai grant, plaintiff has not made out his case. 
The alleged custom of reversion is not' satisfactorily proved 
by -evidence relating to this particular family, nor is any 
custom proved excluding either widows or adopted sons, |’ 

Evidence as to ‘custom in other families is inadmissible: 
Ram Ñundun Singh v. Maharani Janki Koer™., Reference 
was made to J. S. Peile’s Talugdars in Ahmedabad Zillah, 
1867-Select Records, Bombay Government. 

In Hindu law an adopted son occupies the same position as 
a natural born son: Nagindas Bhugwandas v. Bachoo 
Hurkisscndas®, | 

In Rameswar Singh v. Jibender Singh © a case of a 
babuana grant, the learned Judges of the Calcutta High Court 
observed that the contingent or reversionary interest of the 
grantor was “remote in а country wheré the line of male 
descendants can bo reinforced by the practice of adoption," a 
dictum not questioned when that case went to the Privy 
Council: Durgadut Singh v. Rameshwar Singh. 

. Amarsangj. Gulabsangje v. Dipsangji Jodhsingji® was 
wrongly decided ; moreover it refers to a different family. . 

Even though the widow does not inherit herself, the adoption | 
by her devests any estate which would have been devested by 
a posthumous воп : 81% Raghunadha у. Sri Brozo Kishoro™ ; 
Madana Mohana v. Purushothama™; Bachoo Hurkisondas 
v. Mankorebai®; and Mayne’s Hindu Law, paras 186, 191, 
pp. 242, 250, 8th Edn. 


(1) (1902) L. В. 29 L A. 178,194, L965 (5p (1898) P. J; 60, 





——— 


' 4 Bom, І, В. 664. (6) (1876) L. R. ЗІ. А. 154, 
(У) (1915) L. R. 43 I. A. 56; (7) (1918) L. В. 4571, А, 156; 

18 Bom, L, В. 172. 20 Bom, L. R. 1041. 
(3) (1905) L L. R. 32:Са], 883. г (8 (1907) L. R. 34 I, A. 107; 


(4) (1909) L. P., 386 I. A. 176; 9 Bom, L, R, 646. 
11 Bom. L R. 901. : 


' 


VOL, XXI. ] | THE’ BOMBAY LAW, REPORTED. 499 


- It ів; not a question. of, coparaenary- interest only being. P- © 
devested, for the first two of these cases related to impartible 1918 
estates, and it is the essence of an impartible estate that there 
із по coparcenary : Ráma Као v; Raja of Pittapur™. 
. The rule that an estate is devested by adoption applies in Acansixonst 
Bengal: Surendra Nandan v. Sailaja Kant Das MahapatvaC. 
‘Ib is doubtful if a-dustom excluding an adopted son from 
inheritance would be valid, but sym it would have to be 
very strictly proved. f 
The respondents tried to prove ‘a custom ‘prohibiting 
adoptions altogether among the Chudasama Giraasias, to which 
the parties belonged, but this attempt failed, as & gimiiai è 
attempt failed in Verabhai Ajubhai v. Bai Hiraba®. 
(Their Lordships intimated that they desired to hear counsel ' 
for respondent only on the evidence: as to custom and’ the 
validity.and effect of the adoption.) 


н APSING 


Dunne К. О. and Kenworthy Brown, for respondent. |. Both 
Courts have found that the custom in this family is as stated ‘ 
in the _plaint, viz, that a jiv ai grant reverts to the taluqa 
upon “failure of male descendants of the grantee, Those 
concurrent findings necessarily exclude (1) the last holders 
-widow (2) а son adopted after his death. 

On the J ivaidar dying without male descendants the jivar 
estate was extinguished. 

Tn the absence of proof.of a special custom the widow cannot 
revive the estate by an adoption : а шаал 
у. Dipsangji Jodhsangji. 

That case related to this very caste and was on all fours 
with, the present one. 

The cases as to devesting of an estate do not apply: there is 
no estato to be devested : it has come to an end. 

The rights of an adopted son date from his adoption only: 
they do not ‘relate back as though he were в posthumous воп: 
. Bamundose Mookerjea v.Mussamut Tarinee; Moro Narayan 
Joshi v. Balaji Raghunath; Bhubaneswari Debi v. Nilko- 
mul Lahiri; Maynes Hindu Law, para. 197 (8th Edn. p. 261). 

* In Sri Raghunada v. Sri Brozo Kishoro the impartible 
property was regarded ‘throughout ав joint. 








(1) (1918/4, Р. 45L A. 148; (4) (1853)7 M. I, A. 169. 
, 90 Bom. L. R. 1097. (5) (1891) L L. В. 19 Bom. S09, 
(2) (1891) I. L R. 18 Cal. 335. (6) (1885) 1. В. 12 I. A. 137, 


(8) (1903) L. Е. 30 L A. 234; e. 
5 Bom, L. R, 634, 
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In Madana Mohana v. Purushothama the judgment express- 
ly states that the family was joint. 

These cases, therefore, do not help the appellants. 

The adoption itself was invalid. The power of a Hindu 
widow in Bombay to adopt, without express authority is 
subject to the qualification that her, husband’s property must 
be vested in her as heir: Ramji v.. Ghamau™; Dinkar 
Sitaram Prabhu v. Ganesh Shivram Prabhu; Mayne’s 
Hindu Law, para. 130 (8th Edn., p. 164). 

In this case the j?va? grant did not vest in the widow. 

Further, the evidence is that the custom of this caste does 
not permit adoptions, ND 

Evidence of custom in other bitten of the same group is 
admissible: JMohesh Chunder Dhal v. Sairughan Dhal®. 
Reference was also made to Hhradeshwar Singh v. Janeshwars 
Babuasin™, ; 


Their Lordships’ judgmgnt was delivered by. "ox 


Mr. AMEER ALL—This is an action ін ejectment brought 
by the Thakur of Gamph in the Court of the Subordinate 
Judge of the Ahmedabed District for possession of a village 
called Piparia. His suit is based on the ground that the 
village in question forms part of the estate of Gamph, that 
many years ago it was granted for maintenance or jivai by 
one of his ancestors to a junior member of the family to be 
held and enjoyed so long as the grantee's male line lasted, and 
that on the death of the last holder named Kalian Sing in 
1903 without male issue, it reverted to him as the owner of the 
original estate under the custom attached to such jivai grants, 

The action was brought on the 15th July, 1907, against 
Bai Devla, the widow of. Kalian Sing, who was admittedly 
in possession of the village claiming to hold the same for her 
minor adopted son, who was also joined as defendant No. 2 
whom she alleged she had t&ken in adoption shortly after the 
death of her husband. Devla has since died, and the adopted son 
is the present appellant before this Board. The third defendant 
is à mortgagee claiming under a bond executed by Kalian Sing. : 

Both the plaintiff and the defendantjShivsing are Chudasama 
Girassias, a caste of Hindu Rajpoots who, it is said, settled 





(1) (1897) L L В. 6 Bom. 498 (4) (914) L. R. 41 L'A. 275, 
(2) (1879)I. І. К. 6 Bom, 305, в. в. . 4 Bem І, К. 1& , 
(3) (1902) L. R. 22 L. A. 6; А . | 


4 Bom, L. R. 352. 
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several generations ago in the Dhanduka Taluka: appertaining P. O 
te the-Ahmedabad District. · The Thakur of, Gamph appears 1918" 
to have Бае оде iof their principal chiefs, and possessed at; Tc 
one time-a considérablé:number of villages which; by succes- sd 
aive, grants to junior. members of the family, have.dwindled Asansmanst 
now to eight: or nine, and the Thakur is naturally ‘anxious’ to yr, Ameer Al 
get: back as many of these grants.as possible, 
The . plaintiff states in, his plaint that the grant i in usitas 
in this. case was made by one Milaji, his angestor in. the fifth 
degree,-in favour of his third son Rupsingji, that on the death 
of Rupsingji it came: into the possession of his two sons 
Kesarising and Koliansing ; that subsequently on Kesarising's . . 
death without issue, thé entire village came into the hands of: 
, Kaliansing - who held it until his death in 1908; that.Kalian ' 
' also died without leaving any 1nale issue, and that accordingly. 
the village réverted to the grantor's estate, but the defendants 
were holding the property wrongfully and illegally without, 
any title. The relief sought;was of a twofold character, viz. 
(1) а decree for possession and (2) for а declaration that the 
second defendant's adoption was:‘‘void and illegal.” ’ 
-The widow and the adopted son, Shivsing, denied the right 
of reversion claimed by the plaintiff; they alleged that in 1871 
there were disputes between the plaintiff’s father and Kalian- 
sing regarding his title to Piparia, which were settled by 
arbitration, and documents were exchanged between the parties 
by which the plaintiff’s father acknowledged the absolute title 
of Kaliansing to the village in question excepting a small area 
‘which was'taken by the plaintiff's fathér as consideration for 
the settlement. They also alleged that there was no failure 
of Kaliansing’s male line as the second defendant had been 
validly adopted. То this the plaintiff demurred and alleged. 
on his side a custom among the Chudasama Girassias which 
precluded the widow from making an adoption to:her deceased | 
husband or inheriting a jivat grant. This latter allegation 
was evidently put foward in order to strengthen the first, for 
it seems to have been thought that she could not make an 
eadoption unless she‘ could vest the adopted son with any 
.rights to property owned by.the deceased:in his lifetime, the 
idea apparently being thatthe son's right was ока оп 
the widow’s right to inheritance. С 
Upon these ellegations a number of issues were framed by. 
the trial Judge, but, as wsually happens in India, the’ case 
was overladen. with a variety of considerations which had on? y 
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P.O an indirect bearing. оп the main questions for determination. 
1918 ‘Ths Subordinate Judge held that, although: there was no 
7" definite evidence from examples within the Taluka of Gamph 
кышына regarding the custom relating to the right of reversion, 
Асахзтханл judging, however, from cases in neighbouring estates, the 
` iip Amer Ali plaintiff had succeeded in establishing it.- He further held 
—— ' that the plaintiff had failed to establish the custom debarring 
the widow of a jivaider from inheriting his estate or from 
making:an adoption to him. , But, throwing the onus on the 
defendant, he also held that although the defendant was 
validly adopted he Lad not shown that his adoption affected the 
. . plaintiff's right to resume the jóvat. And he went on to hold 
that the documenta executed in the proceedings of 1871 amounted 
to an acknowledgment on the part of the plaintiff's father of an Р 
absolute title and interest іп Kaliansing in the Village of 
Piparia which descended to the defendant No. 2, and that the 
plaintiff was estopped from questioning his title. ‘Proceeding 
on these grounds the learned Judge dismissed the plaintiff's 
claim. | е5 
On the plaintiff's appeal from this decree the learned J udges 
of the Bombay High Court have affirmed the finding of thé 
' first Court with regard to the faetum and, as their Lordships 
understand the judgment of the High Court, the validity of 
Shivsing's &doption; they agreed with the trial Judge as.to 
the existence of a right of reversion in the owner of the Taluka 
in respect of the J'iva$ on the death of the lastJivaidar without 
. male issue. But they disagreed with him on the construction 
of the documents of 1871; they considered that the words on 
which the Subordinate Judge rested his judgment that the 
plaintiff's father acknowledged ап. absolute title in Kalian 
Sing did not bear that meaning; and'that even if those words 
did have that meaning, the agreement entered into would 
amount to an “alienation”, and as the estate of Gamph was at 
the time in charge of the Talookdari Settlement Officer the 
transaction was imperative under the provisions of в. 12 of 
Bombay Act VI of 1862. Finally, they considered that 
‘ “although the first defendant’ was validly adopted and was • 
entitled to succeed to other property left by his adoptive 
father, yet as his adoption took place after the reversion had 
taken effect and after Piparia had vested in the plaintiff which 
occurred immediately Kaliansing died, the plaintiff became 
entitled to possession of this Jivai vMlage free of any burden 
created by the Jivaidar. They accordingly reversed the 


` 
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order of the Subordinate: Judge and decreed the plaintiffs claim. 

The present appeal to his Majesty in ‘Council is by the 
defendants, and the points in issue have been élaborately 
'argued on hoth.sides. -Their Lordships are disposed to agree 
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with the Subordinate Judge with regard to the. intent and АзАвїкєнлї 
meaning of the documents of 1871, but i іп the view they take wr, Ameer Ali 


of the principal question involved in the case, they do not 
consider ib, necessary to decide, whether the transaction 
evidenced by those documents amounted: to an “alienation” 
within the meaning of s. 12, Bombay Act VI of 1862, and was 
‚ consequently invalid. They wish to deal with the case on 
the assumption that the nature of.the grant and the status of 
the Jivaidar remained unchanged. since the grant, and that 
what took place in 1871 did not enlarge his rights. . They 
also accept the conclusion at which the Courts in India 
arrived regarding the oxistence of a right of reversion in | the 
holder of the Gamph estate. 

Now it ів о be observed that when. a To grant of 
the'nature in dispute is made by a Hindu subject to the 
limitation that it shall be descendible in the. direct male line, 
or, in other words, that it shall enure so long as the grantees’ 
male line lasts, the existence of the line must be determined 
by the rules and provisions, of the Hindu law, unless there be 
any custom varying those rules. . The limitation itself is a 
_ variation of the Hindu law ; where .a further custom jis alleged 
confining the line to nataral-born issue alone, it must be 
proved. affirmatively and conclusively, and not derived from 
implications. The plaintiff in order to prove. this further 
limitation, put forward a custom . among. the Chudasama 
Girassias prohibiting widows from making an adoption—a 
custom wholly at variande with the Hindu law and Hindu 
religioüs conceptions. It is not necessary to determine. in 
this case whether such a custom, even if proved to exist in 


certain localities, would: be recognised in . the-British Indian. 
Courts. But here the plaintiff has entirely failed to establish , 


. the custom alleged by him. In the case of Verabhas Ajubhai 
v. Bat Hiraba™, which also arose among the ‘Chudasama 
Girassias, the same custom, was put forward with the same 
result. Both the Courts in India have.in the case found that 
the, secohd defendant was duly taken in adoption by Devl& 
Bai. With that conclusion their Lordships « concur. Their Lord- 


(1) (1908) L.. R, 90 I, А, 284; 6 Bom, L, В. 534, 
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P.C. ships also-hóld that she had the power to make the adoption, 
1918 and that Shivsing has the status of a validly adopted son. 
DM Р Now it is an explicit principle of the Hindu law that an 
PRATAPSING - І 1 
o adopted son becomes for all purposes, the son: of his father, 
Aaanst: онл and that his rights unless curtailed by express texts ‘are “in 
Mr. Ameer Ali every respect the same as those of a natural-born son. ‘And 
& learned authority on Hindu law has explained that the only 
express text by which the heritable rights of an adopted son 
are “contracted” refers to the case of his sharing the heritage 
with an after-born natural (awrasa) son. “In every other 
instance the adopted son and the son of the body stand exactly 
in the same position.” Again, it is to be remembered that an 
adopted son is the continuator of his adoptive father's line 
exactly as an aurase son, and that an adoption, so far as the 
continuity of the line is concerned, has a retrospective effect ; 
whenever the adoption may be made there is no hiaius in the 
continuity of the line. In fact, as Messrs. West and Buhler point 
out in their learned treatise on Hindu law, the Hindu lawyers do 
not regard the male line to be extinct or a Hindu to have died 
without male issue until the death of the widow renders the 
continuation of the line by adoption impossible?, Much 
reliance has been placed on behalf of the respondent on the 
case of Bamwndoss Mookerjea v. Mussamut Tarinee9. The 
only point decided in that case was that а mere power given 
to a widow to adopt does not preclude her from maintaining 
an action in her own name and in her own right in respect 
of the property in her possession as her husband’s widow. 
But it was also pointed out that there was no power under the 
Hindu law to compel a widow to adopt: Unless there isa 
time’ limit imposed in, the authority which empowers her to 
adopt, or she is directed to adopt promptly, she may make the 
adoption so long as the power if not extinguished or exhausted. 
The circumstance under which her power becomes extinguished’ 
is clearly pointed out by their Lordships in Wise v. Bhoobun 
Mayee Debia Chowdrainee™ and in the judgment of this Board’ - 
delivered by Lorg Haldane in Madana Mohana v. Purusho- 
thama®, . 
The right of the widow to make an siopio is not ` 
dependent on her inheriting, as a Hindu female owner, hor 








(1) Kajoomar Sarbadhikary’s “Leo- (4) (1865) 10 M. I. А, 105. 
, tures on Hindu Law, pago 057." (5) (1918) L. Е, 45 L А, 156; 
(2) ' Ibid, p. 996. e — 20 Bom..L, R, 1041, 


(3) (1868)7 M. 1, A. 160. 
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husband's estate.: She,can exercise the power, во long as itis PO 
not exhausted or extinguished; even though the property was 1918 
not vestedin her. In Sri Raghwnadha v. Sri Brozo KishoroM | ~~ 
, on ‘the death of an elder brother in an undivided: family the " 
estate, which was impartible had devolved оп the younger AGABSINGHJI 
brother., Two years after the death of her husband the widow af. Ameer Ali 
of the, elder. brother adopted а son to him. And this.Board held = 77 
that the adoption; had һе effect of defeating. the right of the 
. younger brother to the estate, and that the adopted son was 
entitled to possession. The rule enunciated in Raghunadha’s case 
. was followed in Bachoo Hurkisondas v. Mankorebai®.. In this 
case two brothers, Harkisondas and Bhagwandas, were members 
of a joint undivided Hindu family. Harkisondas died on 
the 14th ‘September, 1900, leaving his widow pregnant. On 
_ the 30th November following Bhagwandas made a will autho- 
rising his widow' to’ adopt a-son-to-him. Bhagwandas died on 
. the 17th December, 1900. Harkisondas’ widow gave birth to 
a son Bachoo next day, and in the then state of the family 
Harkisondas’ son became entitled to the entire family pro- 
perty. On the 17th February, 1901, Bhagwandas’ widow 
adopted ' Nagardas. This Board affirmed the right of the 
adopted son ‘to the share of his father, holding that the case 
was governed by the principle laid down in Raghunadha’s case. 
Their Lordships consider that the rule enunciated in these two 
cases supplies the governing principle for the determination 
' of the present case. 16 was contended with considerable force 
. and some degree of plausibility that in the case of a jivas 
grant on the death of the holder-thereof there is no property 
left, for the adopted . son to take, as it.reverts to the grantor’s 
, estate immediately the jivaidar’ dies: But it-was admitted 
that a ‘posthunious’, вой would’ prevent the'réversion. If the 
widow happened to Бе encirite the ' ‘reversion naturally would 
: remain in suspense until the birth of the child, to see whether 
it. ‘was а male or A. female. It is futile, therefore, to say that 
| the property revera to the, grantor’s estate immediately the | 
` breath leaves the. body of the: jivaidar., Here the adoption 
. was mado within the period. of natural gestation, and the 
 Bioperty was at the time ‘of the adoption i in the possession of 
. the widow 'and' вё 18 "in ‘the possession. of thé'adopted son, 
| 163 may ‘pe that if a Hindu "widow: lies Љу for a considerable 
time’: and ‘makes’ no adoption, and the property, comes into the 
possession ‘of some one "who would take itin the absence of а 


+ dj Q87L.R. BLA. 1S , 0. (BOT) L.R. 34L A. 107, _ 
а Pte | 
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P.C. воп, natural or adopted, and such person were to create rights in 
1918 such property within his competency whilst in possession, in 
—7 such a case totally different considerations would arise. ' But 
Раа here there is nothing of the kind to modify the true GREASE 
Acansivonst tion of the Hindu law. 
Ur Ameer Ali Their Lordships are of opinion that this oed should һе 
— allowed, the decree of the High Court of Bombay should be 
reversed, and the suit ef the plaintiff dismissed with costs in 
all the Courts, including the costs of this appeal. 

And their Lordships will humbly advise his Majesty 
accordingly. xim 

. A. P. P. 


Appeal allowed. 


Solicitors for appellants: Ranken, Ford & Ohester. 
Solicitors for respondent: Hickson, Moir & Jeakes.. 








[On appeal from the High Oourt of Judicature at Calcutia,] 
Present: | 


Lonp Воокмаєтив, SIR Joun Ерак, MR. AMEER ALI 
AND SIR WALTER PHILLIMORE, BART. 


1918 MAHARAJAH Pone SINGH BAHADUR . 


— 


dodi MAHARAJ BAHADUR SINGH. 
Limitaion—Chowkidari Ohakeran lands—Transfer' io Zomindar—Righis of 
Patnidars— Village Ohawkidari Act (VI of 1870, CD CET. Limitation 
Act (XV of 1877), Schedule £, Arts, 118, 144. 

The respondent was patnidar of villages under patnis granted by the 
appellant on Chowkidari Ohakeran lands situate within , the villages. The 
Government having transferred the lands to the appellant, the respondent 
sued for declaration that the land formed part of the several patnis- of the 
lands, settlements, and possession ;—, ` 

Held, that the suits were nob suits fot specific performance of contracts 
within Art, 118 of Schedule 2 of the Indian Limitation Act, 1877, but suits . 
for possession of immoveable property within Arb, 144 and thab де period 
of limitation accordingly was not three but twelve years, 


Тнк sole question for determination was whether the suits: 
were barred by limitation. The respondent was patnidar and 
durpatnidar of seven villages held under paint grants from 
the appellant. The Government resumed possession under the 
Village Chowkidari Act (VI of 1870, Bengal) of the Chowki- : 
_dari Chakeran lands and transferred: them to the appellants, 
The respondent's right to. possession of the lands being denied; 
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he -instituted seven suits in the Munsiff’s Court claiminga Р. 0. 
declaration that the Chowkidari Chakeran lands formed рагі 1918 
of the patnis and that he was’ entitled to a settlement and “=” 
possession. The appellant contended that they were not suits разил 
. for possession of immoveable property within Art. 144 of ME ОУ 
Schedule 2 of the Indian Limitation Act, 1877, but suits for Ванароң 
' ‘specific performance of contracts within Art. 113 of the Schedule Ван 
and were barred after three years.from date of performance or 
. notice of refusal of performance.- The District Judge on appeals 
from the Munsiff's Court accepted the appellant’s contention 
‚ and dismissed the suits, x 
Upon consolidated appeals to the High Court, Rampini and 
Sharfuddin JJ. held Art. 118 applied but remanded the suits 
for inquiry as to whether the suits were instituted ‘within 
. three years of respondent's attaining majority. On appeal 
from the Munsiff on remand, the Distriet Judge decided in 
favour of the appellant and again dismissed the suits. Upon 
a further appeal to the High Court (Chitty and Teunion JJ.) 
disagreed with the view taken by Rampini and Sharfuddin JJ. 
and held that Art: 144 and not Art. 118 of the Schedule appli- 
ed and accordingly decreed the suits in favour of respondent. 


De Gruyther Е. 0. and O'Gorman (for Eddis serving with 
Н. M. Forces), for the appellant.—The suits were for specific 
„performance of contracts and were barred by Art. 118. Re- 
apondent’s right arose. out of covenants implied in the patnis 
and by virtue of s. 51 of Bengal Act VI of 1870 which pro- 
vides that the transfer is subject to rights of contract (Ranjit 
Singh v. Kali Dasi Debi). `The Board in that case upheld 
the decree of the High Court for possession subject to reason- 
able assessment. There was no right to possession until the 
assessment was made. ‘The suits cannot, therefore, be regard- 
ed ав suits for possession : Hari Narain Mozumdar v. 
Mukund Lal Mundal”. 


Upjohn K. C. and Sir William Garth, for the respondent. — 
Article 113 applies only to suits to enforce specific performance 
of. a purely personal obligation. Under the patnis the re- 

` * gpondent had a real interest іп the Chowkidari Chakeran lands 
and not merely a right founded on a personal obligation. The 
word: “eontract” in в, 51 of Bengal Act VI of 1870 is used in 
a- wide.sehse, and includes a conveyance of real right. In 
Ranjit Singh v.: Kali Dasi Debi it was laid down that s. 51 


(1) (1917) Li R. 44 I, А, 117. (2) (1900) 40. W. М. 814, 
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preserved the rights of third parties in the lands. ‘The suits 
were for possession within Art, 144 and were therefore: ‘not 
barred within twelve years, 


The judgment of their Lordships was delivered by ` 


Lorp BUCKMASTER. —This is a ,consolidated ‘appeal agunak 
seven decrees of the High Court of Calcutta dated the 5th 
March, 1913. These decrees were made in seven suits insti- 
tuted by the respondent on the 10th and 20th September, 1904, 
against the appellant and others claiming to recover possession , 
and settlement of certain chowkidari chakeran lands in 
villages of which the appellant is the zemindar. It is un- 
necessary to deal with the history and vicissitudes of the 
litigation, вв the only question that, now arises for, determi- 
nation is -whether the suits were barred by the Indian 
Limitation Act, 1877. This statute, as is well known, fixed 
different periods of limitation within which suits of different 
characters should be brought. · The appellant. contends , that 
Article 118 of the 2nd schedule of that statute regulates the 
rights.of the parties in the present case, while the respond- 
ent asserts that the-period is fixed by Art. 144 of the same 
schedule. By the terms of the Schedule, Art. 118 is stated, to 
apply toa suit for specific performance of а contract, ‘the 
period of limitation is fixed at three years and the time from 
which the period begins to run is stated to be the date fixed 
for the performance, or if no such date is fixed, the date 


‘when the plaintiff has notice that performance is refused. 


Article 144, on the other hand, relates to a suit for’ possession 
of immovable property or any interest therein not thereby 
otherwise specially provided for, the period is twelve years, 
and the time from which the period begins to run is when the 
possession of the defendant becomes adverse to the plaintiff. 
If Art. 118 applies the appellant is entitled to succeed, But 
it is admitted that he must fail is Art. 144 per ihe true 
period. \ : А 
The circumstances out of which the action arose: can be 
briefly stated. The respondent is the putnidar of half and 
durpuinidar of the other half of the village of Gopalpur, and * 
is puinidar of six other villages, all of the said villages being 
within the zemindart of tbe appellant. Some of the-lands in 
these villages included in the putnis and the dwrpuinis were 
originally held as chowkidars chakeran lands, but. in, June 
1898 these lands were all resumed by the Collector under the 
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Bengal Act VI of 1870, and then transferred to the appellant. Р. 0, 
It is unnecessary ;to state the history of these lands, the 1918 
circumstances attaching to their tenure and the respective, T 
МАНАВАЈАН 

rights of the parties when they were resumed by the Collestor, Вант SINGH 
for all these matters haye been fully dealt with in. a judgment uie 
of this Board in the case of Raja Ranjit Singh v. Kali Dasi Ваплртв 
Debi™. 16 was there decided that upon such resumption and  Bmez 
__transfer to the zemindar as is provided by the Bengal Act VI 

7 4 1870, the puinidar or the durpuinidar is entitled under 
в. 51 to possession of the chowkidari chakeran lands... That 
right depended upon the interpretation. given by the Board to 
в..51 of Act VI of 1870. This section aaa to transfer the. 
land to the zemindar, S 

“subject. to all, contracts theretofore:made in respect | of aioe or T Po 
of which any person other than the zemindar may have any right to any land, 
or portion of his éstate or tenure in the Place i in which апо "Jand' may be 
_sitnate.” : : 

Lord Parker in delivering the judgment of thé Board, 
while commenting upon the fact that these words were not 
happily chosen, expressed the opinion that: their obvious 
intention: was to preserve the rights of third” une He 
said (p. 125) :— 

“They contemplate a case in which the village in which-the resumed lands 
` are situate Наз been made the subject.of a.contracb' by Бе zemindar or those 
through whom he claims, and that under this contract some third parby may 
have an interest in the lands resumed. They are wide enough to include, and in 
their Lordships’ opinion do include, the rights of a putnidar under a putni 
grant'by virtue of which the putnidar ів lessee of the zemindadr’s ‘interest in the 
lands resumed, and also the .rights of a durputnidar under a.durpwini 


grant,” | 
There is, therefore, no longer any question ав, to, the right of 
the respondent to the lands, but the .appellant’s contention is 
that as the rights of the putnidaær are reserved, under the.words 
referred to they must be assumed to be contractual rights, 
that consequently a suit to enforce those rights must.be a suit 
for specific performance, and that the date from which the. 
statute begins to run must be the date of the grants, to , the 
zemindar, Their Lordships are unable to accede to this 
contention. It does not follow that because the rights 
‘originally arose by virtue of a grant declared to be a contract 
within the meaning of section 51 they are therefore rights, 
contractual in the sense that the contract by its terms creates 
and regulates the’ personal obligations.and duties of the 
grantor in the circumstances, that have arisen. At the time 


SS SS ee a eet ny ee ee eee 


(1) (1917) L R. 44 1, А, 117. 
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Lord 
Buckmaster 
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P, 0. when®<thie - -puini- grants--were «made the resumption of the 
1918  chowkidari chakeran lands. was not even: contemplated, ‘and 
“| (he ‘grant necessarily: contains no reference-whatever to the 
рона Girciimatances that-would arise and the relationships that 
9 ,; would exist: in ‘the event of the Government resuming pos: 
MAHARAJ. 
Bauapüm session. Upon resumption of - such: possession the rights of 
Бев. the- putnidar were those conferred-on him by the estate-and 
Tord interest created by the pyíni leases, and it was: those rights 
Buchmaner that were kept'alive by s. 51 of Act VI of 1870 of the Bengal 
Council. It is only necessary -to examine the words which 
preseribé the date from which the period -begins to run in 
А Article 118 of the second schedule of the Limitation Act to 
show the difficulties in the way of any contrary contention. 
This date, as has already been pointed out, ів either the date 
fixed for performance or the date when the plaintiff has notic 
„that performance has Ъееп refused, but no date whatever has 
"been fixed. for performance іп such a case, as the present, 
either by, the original grant or by the terms of the statute, nor’ 
has there been. any refusal.to perform a contract, for there 
was no unexecuted contract whioli had to be performed. A 
suit for specific performance is essentially а suit for enforcing 
a- stipulated obligation-relating to property. The word “соп- 
- tract”. itself primarily means a transaction which. creates 
personal. obligations, but it may, though less exactly, refer to 
tranaactions which, create real rights. It is in this latter 
sense. that-the ог, was used-in в. 51, and the rights thereby 
reserved to the putnidars, comprehensively included in -the 
"word “contracts,” are real rights, the enforcement of which 
is- Secured not by a suit for specific performance, but by a suit 
for possession, and itis this which, in their Lordships’ opinion, 
is the character of ‘the suits in the present case. ' 
""From-'this it follows the’ period of limitation is that fixed 
by ‘Article-144 ; consequently the judgment appealed from ів 
in their Lordships’ opinion correct, and they will humbly 
advise: His Муну that this REM. should be' dismissed with 
costs ^c 
кол э. | : 
7 Е "s Appeal dismissed. 
| Solieitors. for ТЕА Downer & Johnson. ;. 
Solicitor for respondents: G. C. Farr. 
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i (o5 Present > pt ө 


` LORD SUMNER, Sra Донн EDGE, Мв. AMEER ALI AND- 
, SIB- WALTER PHILLIMORE, BART. 


CHAUDHRI RISAL SINGH. 
v. 
4 BALWANT SINGH. 


Res judicata—Code of Civil Procedure (Act V of 1908), Se. 11—Hindu law— 
Deoree against the widow, when binding on the reversioner— Representation 
of the caasa by the void Heioppel against the widow; effect: 9% on her "йе 
sentation of the estate—Reversioner, : 

Where the estate of a deceased Hindu ‘has vestedin а female. heir a 
deorde fairly and properly obtained against her in regard to the .estate is, 
in the absence of fraud or collusion, binding on the reversionary heir; 
and where in-a suib the merits are tried and the trial is fair and honest, а 
Hindu lady, otherwise qualified to represent an estate in the suit, does nob 
cease to be во qualified merely owing | to & personal disability ‹ or disadvaa- 
tage asalitigant, ` 

^ A Hindu: widow sued for a declaration: thab she had nob validly' adopted 
the defendant as a son to her "deceased po ' Both courts in India 

' dismissed the suib:— —' ре? 
^ Held, that'thiough the rule of res judicata, as enacted in s, 11 | of the Code 
of Civil Procedure (Act 'V of 1908). was .nob,strictly applicable, the 
, principle of res judicata, as stated above, applied, and,thab the decision in 
the widow’s suib on the, question whether . the defendant had or had nob 
been validly adopted, barred the suit of the reversioner. 


THE ! plaintiffs-appellants brought ` the. present suit against 
the defendants-respondents to eject them from an estate, called 

. the Landhsurs Raj, alleging that the first respondent Balwant 
Singh was not the validly adopted son: of . Raja, Reghubir 
Singh, a former proprietor of: the ‘estate, inasmuch as the 
widow of the latter, Rani Dharam Kunwar,. adopted. the first 
respondent without the authority therefor from her deceased 
husband. .The question whether the :Бапі had authority to 
adopt the first respondent had already been the,subject of 
litigation between the adoptive mother and the adopted .son. 


a 


That. litigation had .come. up -on appeal. to His Majesty in’ 


Council, and their Lordships of the Judicial Committee had 
"held that, the Rani had &uthority from her husband to adopt 
tho first ,respondent..and that his- adoption. was valid: see 
Rani Dharam Kunwar v. Balwant Singh®.. 
In the present suit the- additional Subordinate Judge held 
that the Privy Council decision was binding on. the- plaintiffs 
Se 


(1) (1012)1, В, 389 L А, 149; 14 Bom, L. В, 485, 
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appellants and that their suit was accordingly barred by the 
rule ‘of res judicata, He, therefore, made a decree dismissing 
their suit with costs. On appeal the High Court by a. majority 
affirmed that decree. The only question for determination 
in this appeal was whether ' ‘the pet suit was barred- by 
the rule of res judicata. ' 


Dunne K. C. and W. L. Richards, for the appellants.—The 
question is whether the first plaintiff, the next reversioner, 
is estopped by the rulé of res judicata from denying that the 
defendant Balwant Singh was validly adopted by Rani 
Dharam Kunwar. The plaintiff says that the Rani- had no 
authority from her deceased husband to make any adoption. 
This question of authority was issue No 3 in the Rani’s suit. 
That issue was neither heard nor decided by the Courts in 
India: see Dharam Kunwar v. Balwant Singh. The Court 
of first instance had exéluded evidence on that issue. It 
appears from Rani Dharam Kunwar v. Balwant Singh® 
that this Board also held that the Rani was estopped owing to 
her; own acts from, raising the question as to the. validity of 
the adoption. The Rani could not therefore be said to have 
been then representing the estate. She'was acting not in the 
interest of the estate but in her'own interest. 

‘ Ав вое evidence on the question of : ‘authority was admit- 
tedly ‘excluded, ‘it is submitted that the issue had not been 
heard and finally decided within the meaning of s. 11 of the 
Code of Civil Procedure, 1908. ‘The case is not governéd by 
that’ section: but by the rule laid down in the Shivagunga case, 
Kaiama Natchiar v. The Rajah of Shivagunga®. But'as already 
pointed out the Rani was not representing the estate and that 
theró was ‘no° fair ‘trial of the issue as evidence relating to it 
жав! excluded. ' The finding of the Board was based ой the 
Rani’s statement in Baldeo’s suit, but that statement was not 
evideride' against the plaintiff, and the finding based on Such 
evidence-could not bind the plaintiff. : 

"The issue as to authority was not а necessary ‘issue in -the 
Rani's tase, and ‘consequently ' в decision’ thereon .does: riot 
operate as а bar in the present suit: Concha v. Оотоћа®. " * 

' The déed of: adoption’ shows that tHe Rani took an estate for 
life under the will of her late husband and Bulwant Sing ‘took 
(2) (1908) I. L Е 80 AIL 548. i '" (8) (1863) 9' M. L'A. ‘539. С 
e S 89 L A; 142; t`- (4). (1886) 11 App. Cas, 541, ' 

714 Bom, L, В. 485. .; vicit 2" 649, 560-52, . 
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‘the: remainder thereunder.’ The Rani could, nob therefore 'Р..0.' 
‘dispute Balwant Singh's title. She was then a deviseeand-could 1918 
not represent the estate: Board v. Board™ and Dalton v.Füdzge- “7 
raid». Reference was also made , to Robinson v. . Duleep E 
Singh 9 ,. -What the Board then did was to merély express ER 
'gh'opinionin order to deter the reversioner from гм SINGH 
ишо: i ; mE 


| De Gruyther К. 0. and J. M. Parikh, for the ТЕЕ Б. 
"Ав to the contention based on the will ‘of ‘the -late Raja, the 
“Rani Gould only take an estate for life under the will, if the 
"wil is good, and if the.will isgood; it'zives the Rani authority 
-' tó adopt'and would therefore put'an end to ‘the case. ‘The ° 
English authorities on the question of res judicata ‘are ‘of no - 
‘value in án Indian case, ‘which ‘ must be decided on the 
construction’ of s; 11 of the Code of Civil Procedure,.1908, |... |. 
In & suit against a- widow- in “respect ; of ‘the estate the 
“decision is binding on the reversionary. heir: Katama 'Nat- 
chiar у. The Rajah of Shivagünga ° ® ; 'Jugol Kishore 
у, | Maharajah г Jotindro Mohun : Tágore(9'; "Páríab Narain 
Singh: vi Trilokinath Singh 9-; and: Hurrinath' Chatterji v. 
: Mohwnt Mothoor Mohun Goswami’: - It has been held-that 
'& 11 of the Code of Civil * “Procedure, 1908, -is ‘not exhaustive, 
vand a decision against one reversioner binds another, though - 
‘the second does’ not: claim through the: first: “Chiruvolu 
-Punnamma v. Ohiruvolw Perrazu®?: vIn Venkatanarayana 
‘Pallas - гу. :Subbammal the Board: held that a remote 
< reversioner was entitled to revive a “suit brought by в Дар, 
-reversioner.- e» ue du . 
Section 11 of Ве Code of Civil Proaedare. deals with issüe 
asiwell as suite: Kameswar Pershad. v. Rajkumari Ruittun 
Р :Ковта% and: Thakur  Tirbhuwan. Bahadur ' Singh v. Raja 
‚ Rameshar: Bakhsh Singh. To determine what was in 
„issue ‘one: must look'not to decree but to:the' judgment and the 
Pleadings: - Maharaja 'Jagatjit! Singh: v- ‘Rajah: ‘Sarabjit ' 
-Singh@?, :.The only decision, that: Operates as res judicata iis 
-the decision of: the, final-Court of. Appeal, There was'& final 
«decision by the Board that: the: Rani! had: authority’. to' adopt 











'ü) (1873) L. RY9 QB. 48." ^ e (+ ' (8) (1906) I'L: В, 29 Mad, 390. x5 . 
(2) [1897]9'0h. 86, 90. . '. : _ * (9) (Q915)L: R. 42 1, A. 125; . 
.(8; (1878) 11 СЪ. D. 798, $19; ^, y ^ (17, Bom, L; B; 468. 
(4) (1868)9 M. L A. 639. ^ | 0) (1892) L. В, 19.1. A. 294. tod 

, (B) (1884) L: E: 11 L. A. 66, 73.. (1). (1906) L. В. 33 L.A. 156, 164... 
(6) 4884) L.".-11 L'A. 197, 207° "a3 (1891) L. R, 181. А. 165, 176, 


(7), (1893) L. R/20 LA. 18& 7; 7, 22001 Ue 
Rc 65 
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and that Balwant Singh was validly adopted. That decision 
is binding on the plaintiffs. Reference was also made to Ashgar 
Ali Khan v. Ganesh Dass™. 


The judgment of their Lordships was delivered by 


Sir Jonn Epaz.—This is an appeal from a decree, dated the 
29th April, 1915, of the High Court at Allahabad, which 
affirmed a decree of the additional Subordinate Judge of 
Saharanpur by which the suit of the plaintiffs had been 
dismissed. The suit was dismissed on the ground thata 
decision of the Board on the 28rd April, 1912, in an appeal to 
His Majesty in Council in a previous suit, in which Balwant 
Singh, the ‘principal defendant in this suit, was-the defendant 
and the late Rani Dharam Kunwar was the plaintiff, operated 
as a bar to the maintenance of this suit, which is brought by 
plaintiffs 3 who were not parties to the previous suit, and do not 
represent either party to the previous suit. That decision is 
reported in 39 I. A. 142: 

In this suit the plaintiffs are Chaudhri Risal Singh and 
Lala Fateh Chand. The plaintiff Chaudhri Risal Singh claims 
in this suit possession of part of the Landhaura Raj, which is 
& large estate of groat value; his claim is based on an allega- 
tion that he is the heir of Raja Jagat Prakash Singh, whom he 
alleges to have been the last male owner of the estate. The 
other plaintiff, Lala Fateh Chand, alleges that before suit 
Chaudhri Risal Singh conveyed to him the other part of the 
estate, and’ he claims possession of that other part of the 


` estate as the grantee of Chaudhri Risal Singh. The plaintiffs 


also claim mesne profits, 

The principal defendant to this suit is Balwant Singh, 
through whom the other defendants claim title. Balwant 
Singh’s case is that the estate vested in him as the adopted son 


.of the late Raja Raghubir Singh, to whom he alleges that he 


was validly adopted by the late Rani Dharam Kunwar, the 
widow of Raja Raghubir Singh, who admittedly died роввевв- 
ed of the estate. The factum of the adoption was denied by 
the plaintiffs, but it is no longer disputed, and cannot now be 
disputed; the plaintiffs, however, gllege that Rani Dharam 
Kunwar had no authority to adopt a son to her husband, and 
further that if she ever had authority to adopt a son to her 
husband that authority was a limited authority, and was 
exhausted by previous adoptions made by her before she .went 

——— 


(1) (1917) L, R. 44 L A. 213; 19 Bom, І, R. 972, 
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through the form of adopting Balwant Singh. The decision of Р.О, 
the Board, which has been held by the Courts below to operate 1918 

as. a bar to the maintenance of this suit, related to the adoption ~~ , 
of Balwant Singh as 8 son to her late husband by Rani Dharam Sr ad 
Kunwar. v. 

- The plaintiffs allege that the defendants deny that on the pondo Е 
death of Rani Dharam Kunwar on the 12th November, 1912, Bir John cL 
the plaintiff Chaudhri Risal Singh wag the next nearest rever- 
sioner, and -was as such entitled to the estate of Landhaura. 
That issue as to the status of Chaudhri Risal Singh has not 
been tried, and is irrelevant if the suit is barred by the decision 
of the Board of the 23rd April, 1912. 

There has been much litigation relating to the title to the 
estate of which Raja Raghubir Singh died possessed, and in 
order to understand the case which was before the Board in 
1912 it is necessary briefly to refer to that previous litigation 
and to the position of the several parties to it. Raja Raghubir 
Singh died on the 28rd April, 1868, and at the time of his death 
he left no son living; his widow, Rani Dharam Kunwar, was - 
then enciente, and after his death she, on the 16th December, 
1808, gave-birth to Raja Jagat Prakash Singh, who was his 
posthumous child. Raja Jagat Prakash Singh died in childhood 
on the 8186 August, 1870, and on his death Rani Dharam 
Kunwar succeeded to the possession of the family property in 
right of her interest for life in it as his mother and heiress, 
The fact that she alleged that she obtained title to the property 
under an oral will of her husband, Raghubir Singh, is imma- 
terial. On the 4th March, 1877, Rani Dharam Kunwar adopt- 
ed Tofa Singh ав а son to Raja Raghubir Singh. Tofa Singh, з 
then known as Raja Narendra Singh, died in childhood about 
two and а half years after his adoption. On the 20th January, 

1883, Rani Dharam Kunwar adopted another boy, named Ram 
Sarup, as а son to Raja Raghubir Singh. Ram Sarup, then 
known as Ram Padab Singh, died in June 1885. On the 18th 
January, 1899, Rani Dharam Kunwar adopted Balwant Singh,  .' 
the principal defendant in this suit, as a son to Raja Raghubir 
Singh. On the 18th January, 1899, Chaudhri Ram Niwaz, 
who was the father of Balwant Singh, executed & deed, by 
which hé acknowledged that he had given his son, Balwant 
Singh, then.sixteen years old, to Rani Dharam Kunwar, 
widow of Raja Raghubir Singh, deceased, Rais of Landhaura, 
as an adopted son for her and her husband, and ‘stated 
tha t— vu 


\ 
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Р.О, “the. usual religious ceremonies and those connected with the biradri have: 
igig ^ Peen performed with all publicity to-day. From to-day ‘the said son has по, 
=? connection left with his natural family. . From to-day the said son will have 

; sibi those rights in the whole of the property left by Raja Raghubir ‘Singh, 
Rima Sinan deceased, and possessed by the said Rani, which’ an adopted son legally ' 
v. acquires, But it has been agreed between me, the exeoutant and the said 
BALWANT Rani, according to the provisions of the will and permission of Kaja Raghubir 
BINGE - Singh, deceased, that she shall, till the end of her life, contanue to be the owner 
Bir John Edge and possessor’ of the whole estate and property of every description belonging 
— to the said Raja which exists at, present or may be acquired in future; and as 
long as she, lives all sorts of management and supervision of the estate shall. 

rest with her as its owner.” 

. On the. lst May, 1900, one Baldeo Singh, claiming to be the, 
reversionary heir of Raja Raghubir Singh, brought a suit in the 

Court ‘of the Subordinate Judge of Saharanpur against Rani 
Dharam Kunwar and Balwant Singh to have the adoption of 
Balwant Singh set-aside. In that suit evidence as to thealleged. 
adoption was taken. The main contention of Baldeo Singh, so 

far as the adoption of Balwant Singh was concerned, was that 

Raja Raghubir Singh had not given to.Rani Dharam Kunwar 

. authority to adopt в. воп to him, and that any authority 

which Raja Raghubir Singh may have given to his wife to 

make an adoption was not an authority which enabled .her to 

make successive adoptions. No oral evidence to prove that an 
authority, to adopt had not been given to Rani Dharam Kunwar 

by Raja Raghubir Singh was apparently procurable;. Rani 
Dharam , Kunwar did not give evidence in that suit, but, in her 

written statement, in that suit she alleged that she had “under 

valid authority and after due proclamation adopted Balwant 

Singh, defendant No. 2, and the aforesaid adoption. is every 

way proper.” Her pleader in that suit stated to the Court that. 

the authority to adopt was oral, and as to the nature and scope 

of her authority to adopt, said that Raja Raghubir Singh’s 

object in giving his wife authority to adopt was. that “in the 

event of Rani Dharam. Kunwar. who was then pregnant, giving 

birth to а daughter, or of в son being born and dying, she should 

adopt, and in the event of the death of that adopted son, she 

should again adopt, and ‘in the event of the last-named als 

dying, she had authority to adopt again, and во on.” There 

was documentary evidence put before the Subordinate J udge, and 

four witnesses were called to prove the oral authority to sdopt, 

but the Subordinate J udge did not believe these witnesses, and 

he found that Rani Dharam Kunwar had not authority to adopt 
Balwant, Singh, as the authority wag not one authorising her, 

to make successive adoptions, Having found, however,. that 
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Baldeo Singh had failed to: prove that he ‘was & reversioner,, P.C 
the Subordinate Judge | dismissed the suit, but in his decree he’ 1918 
inserted. his finding against | ` the, validity . .of , the adoption. =< 
That decree, саше on appeal before the High ‘Court at’ Allaha- НАНЫ. | 
bad, and. the appeal was, dismissed ; but the High Court, on. m E 
the application of Balwant Singh, struck out of the “decree of ' BINGR 
the Subordinate, J паре, his finding ав to. ‘the invalidity of the 
‘adoption on the ground that, Baldeq. Singh ‘having, failed to. 
prove | that, he Was & reversioner, the i issue, r3 to, authority. to 
adopt did not arise and was irrelevant. "That application was 
resisted by Rani Dharam Kunwar, and. her , advocate frankly 
informed the High Court that her, object in wishing to have 
the finding as to the invalidity, of, the adoption: retained i in ‘the, 
decree of the Subordinate Judge was that it might be 'uBed 
ав 768 judicata i in future litigation, between den and ; ;Balwent 
Singh. .. | 
Before, Baldeo, , ingh's guit was, шше, Баш "Dharam 
Kunwar and Balwant Singh ‘had quarrelled. . Balwant Singh 
was claiming his ,full rights as ‘an, ‘adopted. son’ and was 
refusing, to be bound by the terms вв to Rani. Dharam . Kun- 
war's position with regard to the ownership, , ‘management, and, 
control of the property, that, had. come, from. Raja Raghubir, 
Singh, which, had been agreed to by. Chaudhri: Ram Niwaa,in 
the deed of the 18th , January, . d and. she. determined to. 
repudiate | the adoption. Ec 

On the т, January, 1905, ‘Rani ‘Dharam. Kunwar brought a & 
guit against Balwant Singh i in the Court of “the - Subordinate 
Judge. of, Saharanpur, and .in, her , plaint: alleged: that Raja 
Raghubir Singh had never given ! ‘her authority f to adopt 8 воп, 
and prayed that it might | be. declared that she; had. no, power to 
adopt: Balwant , Singh, and. had in fact never, adopted him. 
according . to any. ceremony., under the Hindu law,and that, a, 
document of ‘the 18th. January, 1899, in, her name, ав: the 
executant which purported to be.a deed of adoption i in fayour 
of Balwant, Singh was void and, ineffectual 88 against, her. 
| "The deed of adoption. of. the 13th January, 1899, which 
З Rani, Dharam Kunwar sought to have, declared ‘void was: В 

registered, deed : in. her, name and ‘under her ‘eal i in. which, she 
alleged, that: ‘Raja Raghubir 5 Singh, when che, ‘became hopeless of 
recovery. in, hiš , last; illness made, ‘the, following ‘will in her, 
favour, she. ‘boing ti then pregnant :- Д в 


oe If, (Goa forbid ,) you give pirth to,a daughters or if a.son be lon but die 
' after his birth, I strictly order you to adopt some s boy to me, во that he might 
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P. C. perform my shradh ceremony and youra, and perpetuate my name, and after 
1918 your death become the absolute owner and possessor of the whole of my 
=~ estate. If (God forbid !) the son who might be adopted under this authority 
CHAUDHRI should die in your lifetime ‘you will have power to adopt another boy.” 

БВшдр Binan In that deed Rani Dharam Kunwar, amongst several other 
Pig things, also alleged that she on the day on which the deed bears 
Pion date, after performing the necessary ceremonies, adopted 
Sir Jal Bago Balwant „Singh, son of Chaudhri Ram Niwaz, to herself and 
her husband in the presence of the gentry, the district 
authorities, and other European gentlemen, and the members 
of her biradri ; and that Chaudhri Ram Niwaz gave Balwant 
Singh to her as an adopted son. That deed was on'the 19th - 
. January, 1899, duly registered Бу the Sub-Registrar of Rurki, 
Bani Dharam Kunwar having first personally admitted in the 
presence of the Sub-Registrar its execution by her. In her 
plaint in her suit against Balwant Singh she endeavoured to 
explain &way that deed by alleging that she had no knowledge 
of that deed before July 1904; that she had not got it 
registered ; that it was written in her name without her 
knowledge on the 18th January, 1899, by one Tahauwar Ali, 
who was her diwan in charge of lier entire business, and was 
her adviser, and that he had got it registered.- She also 
alleged in her plaint that having learnt during the pendency 
of Baldeo Singh’s buit that Tahauwar Ali was secretly in 
collusion with Balwant Singh she dismissed him, and she also 
endeavoured to explain away her written statement in the suit 
of Baldeo Singh, admitting the adoption of Balwant Singh, 
and her pleader's statement in that suit as to her authority to 
make an adoption, by.denying that her written statement and 

her pleader's statement had been authorised by her. 
In the suit of Rani Dharam Künwar against Balwant Singh 
he in his ‘written statement, amongst other things, alleged 
that Rani Dharam Kunwar had authority to adopt him to Raja 
Raghubir Singh and that he had been validly adopted. The 
Subordinate Judge held that Rani Dharam Kunwar was by 
her acts estopped from denying that Balwant Singh had been 
‘validly adopted to Raja Raghubir Singh, and did not try any 
other issue. The High Court at Allahabad, agreeing with ‘the . 
Subordinate Judge, dismissed the appeal of Rani Dharam 
Kunwar, and thereupon she appealed to His Majesty in Council 
and again failed. The facts which this Board has stated as 
to the history of the litigation and as to the positions of the 
parties and their acts have been derrved from the record of 
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the appeal to His Majesty in Council i in which the Board gave P.Q 
its decision of the 28rd April, 1912. The evidence upon which 1918 
that’ decision was. arrived’ at- was before the ‘Board . in: the 5 ae 
record of.that appeal. It is said that evidence to show that вам Нон. 
Rani Dharam Kunwar had no authority ‘to: adopt Balwant MA 
Singh had been excluded in her suit, and that consequently Sman 
` -the Board in 1912 ought not to have found that Balwant Singh Sir Joha. Joka Hige 
had been, validly adopted. It is.true that Rani Dharam 
Kunwar applied to the Subordinate Judge that evidence 
should be taken, but it does not appear that she ever applied 
to have witnesses summoned or tendered any evidence which 
was rejected. It is difficult to conceive what oral. evidence ° 
Bani Dharam Kunwar-could have produced, except her own 
personal evidence, to:prove that she had-received from Raja \ 
Raghubir Singh no authority to adopt and if she had given 
evidence that-she had no authority to make the adoption such 
evidence, having regard to her own “acts and document- 
ary evidence on the record, could not have been accepted 
as true. : 

. Their Lordships: in this appeal jd the learned counsel 
who appeared for the appellants to" state what oral evidence 
there was available to prove or to suggest that Reja Raghubir 
Singh had not in his final illness given to. Rani Dharam 
, Kunwar his authority to adopt, but the learned counsel. was 
not in а position to suggest what oral evidence could have 

been produced to prove that Raja Reghubir Singh had not 
given that authority to his wife. The Board in 1912 was 
satisfied, and rightly satisfied, that no further évidence as to 
the authority or absence of authority to, adopt could be ex- 
pected to be produced by anybody beyond the evidence then 
already taken. ‘As appears. from the report of the case of 
Dharam Kunwar v. Balwant Singh, the learned counsel for 

Rani Dharam Kunwar contended in. argument before the 
Board i in 1912 that if it were held that Rani Dharam Kunwar 
was not estopped from denying that Balwant Singh had - been 
‘validly adopted, the question arose whether she had any 
authority. to adopt him; and further contended that such 
authority as she alleged ; would not extend to the adoption in 
question. . There was ample material in- the Appeal Record 
before the Board in 1912 upon which. the Board might find 
that Baja - Baghubir Singh had. given authority to Rani 
Dharam Kunwar to adopė а son to him, ‘and that such &utho- 


(1) (1812) 9 A. L. J. 780, r. о, 
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P.C. ‘rity was a general.authority and was not limited to Tone 


‘1918 one: or more successive adoptions. ' 
ee ` It'is clear ‘that the Board in 1912 did intend to decidè the 
pies question of authority to adopt as а question of ges In the, 
'* — judgment of the Board it is said :— 


' BALWANT 
SINCH “The third question, viz, as to whether tho Rani had authority from’ her 


Sir. Jus ыя нар pian i pus us defendant gives rise to the point which has been argued 

· And then their. Lordships dealt with the contentions on that 
subjont; and found that Raja Raghubir Singh had given to 
Rani Dharam Kunwar a general power to adopt which justified 

А her adoption of Balwant Singh, and said :— ` : j 

“Their Lordships, in reviewing the facts of the case, are of opinion that the 
question may well.be decided as one of fact on the Rani’s own statements 
without recourse to the doctrine of estoppel. In their view she was speaking 
the truth in Baldeo Bingh’s action when pleading as to her authoriby. 27 

It is clear that the reasons of the Board in 1912 for deciding 
thus as to the facts and for not confining the decision to the 
‘question of the estoppel were to quiet any religious scruples, 
which might have arisen if Raja Raghubir Singh could be said 
‘to have a son only by estoppel to perform religious duties, and 
‘also to риф а stop to further litigation as to the танау of the 
adoption of Balwant Singh. 

There can be no doubt, in their Lordships’ opinion, ' that 
Rani Dharam Kunwar in her suit against Balwant Singh 
' did, notwithstanding the personal ' ‘estoppel under which she 
laboured, represent the estate on the question of fact as to 
whether Balwant Singh had or had not been „validly adopted, 
and that she represented. the estate within the meaning of the. 
rule in Katama Natohiar v. The Rajah of Shivagunga™ (the 
Shivagunga созе). The principle of law to. be applied i in such 
‘ceses was, their Lordships consider, correctly summarised by 
Mr. Justice Banerji in his judgment i in this case thus: “Where 
the estate of a deceased Hindoo has vested in a female heir a 
decree fairly and properly obtained against her in regard to 
the eatate is, in the absence of fraud or collusion, binding on 
the reversionary heir.” It cannot be said ‘that there had not 
been a fair trial by the Board in 1912 of the right in the suit 
of Rani Dharam Kunwar against Balwant Singh. The right 
in that suit was his right ‘to the “estate as а son validly 
adopted to Raja Raghubir Singh. It is true, ‘as. was pointed 
оп! ina | judgment of the High Court in this suit, that the 


oo 
(1)- (1868) 9 M, L A. 689. - 
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rule of res judicata, as enacted in s. 11 of the Code of Civil Р. С. 
Procedure, 1908, is not strictly applicable in this case, as the 1018 
plaintiffs were not parties to the suit of Rani Dharam Kunwar "Panes 
against Balwant Singh, and do not claim under а party to Ria, Sivan 
that suit, but the principle of res judicata has been applied nis 
rightly by the Courts in India so as to bind reversioners by Smam 
decisions in litigation, fairly and honesty conducted, given fors John Madge 
or against Hindoo females who represented estates, as Rani — 
` Dharam Kunwar did in her suit against Balwant Singh. 

It has been urged by the learned counsel for the appellants 
here that Rani Dharam Kunwar cannot be regarded as having 
represented the estate in her suit against Balwant Singh, as ° 
by her acts she was personally estopped from denying that she 
had validly adopted him to Raja Raghubir Singh. In the 
absence of all authority, their Lordships cannot decide that a 
Hindoo lady,. otherwise qualified to represent an. estate in 
litigation, ceases to be so qualified merely owing to personal 
disability or disadvantage as a litigant, although the merits 
are tried and the trial is fair and honest. The principle is 
that reversioners must risk that, so that there may be an end 
to litigation, 

Their ‘Lordships will humbly advise His Majesty that this 
appeal fails, and should be dismissed with costs. 


J. М. Р. 
Appeal dismissed, 


Solicitors for ТРЕТ Т. Г. Wilson & Co. 
Solicitors for respondents: Edward Dalgado. 
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[On appeal from the High ‘Court of Judicature at Calcwito.] 
\ | ' : Present: | 
LORD ATEINSON, Sig Jonn Еров, Ма. AMEER ALI AND 
M бів WALTER PHILLIMORE, BART. 
Ld HARIHAR BANEBJI 
5 PO v. 
| RAMSASHI RAY. 


Landlord and tenani—Notice to quit—Requisites of valid notice—Test of its su fici- 


'ency- -Bervice af notice to quit —Service on one joint tenant raises the presumption 
· of notice reaching others— Notwce io quit. gent by post—Presumption in favour 
qf its reachyng— Effect of registering the letter containing the notice—Trangfer 
of Property Act (IV of 1888), Seo. 108, | 
A notice to quit, though not strictly accurate or consistent in its state- 
ments, may be effective, and should be construed w res magis valeat quam 
pereat. The testis, what would the notice mean to the tenant who is 
presurhably conversant with the terms and circumstances of the tenanoy. 
A notice proved to have been properly directed and posted (especially, 


' if registered) is to be prosumed to have reached the person to whom it is, 


directed in the ordinary course of postal businese, unless the contrary is 
proved.’ The fact that the receipt for a' registered letter is signed on 
behalf of the addressee by a person who is not proved to have had autho- 
, rity from, him to receive it is no evidence that the letter did not reach the 
addressee, ` ae TENA | Д | 
The appellants held certain lands consisting of 2 bighas 2% cottahs, 
formerly in the possession of one N, R., paying an annual rent of Rs, 25 to 
the respondente The respondents sent by registered posb to each of the 
appellanta a notice to quit, purporting to refer to lands standing in the 
name of N.R., of which the appellants were in possession, paying Rs.25 yearly 
rent, but stating that the lands were 6 cottahs in extent, The receipts for 
the registered letters were in some cases signed by the addressee and in 
gome purported to be signed on his behalf. The. appellants did not give 
evidence denying the receipt of the notices :— А 
Held, that the notices were effective notices to quit the entire holding ; 
, and that the service was in compliance with s, 106 of the Transfer of 
Property Act, 1882. . 


Тнк facts sufficiently appear from their Lordships’ judg- 


ment. The questions raised in this appeal were two, viz: (1) 
whether the plaintiffs’ notice to quit was sufficient and proper 
under в. 106 of the Transfer of Property Act, 1882; and 
(2) whether the notice was duly served according to law. The 
Munsiff decided both these questions against the plaintiffs, 
He held that the notice was vague and ambiguous and that 
by that notice the defendants were required to vacate a part 
only (6 cottahs) of their lands. Не also held that some of 


“уо XXI, ] THE BOMBAY LAW "REPORTER. 


‘the principal defendants ‘were поё served with notice, and 
therefore dismissed the plaintiffs “suit. ` "The Subordinate 
- Judge reversed that decree on appeal. and. remanded the case 
-for trial on the merits. · He held that the notice was served 
-on all the defendants, ‘and that the notice was sufficient 
and: was not vitiated by the misdescription of the area of. the 
land and the boundaries . The High Court upheld the order 
of remand made by Fletcher J.. aA reunion J. concurring). 
The judgment was as follows':—' 


_ , FLEPOBXR J. —This i is an appeal from & decision of the learned Officiating Sub- 
‘ordinate. Judge of Hooghly, dated the 19th May 1914, reversing the decision of 
the Muneiff, of the First Court ab Howrah. The suit was brought for ejeobment, 
‘The, property was held on an annual tenancy and the tenancy is said to haye 
been determined by & notice to quit properly served upon the tenants. The 
Munsiff dismissed the suit on the grounds, first of all, that the notice was 
insufficient and, secondly, that the notice had not been served оп, ај] the defen- 
dants, The notice called upon the tenants to deliver up possession of a certain 
holding which was held in the name of one Ramnidhi Manjhi at a rental of Rs, 
95 per annum. Those are the words “expressed in the notice-itself and that is 
the desoription of the holding which the defendants were required to give 
up possession of. It is true that there was to the notice a schedule annexed 
їп which the area of the land was inaccurately’ stated and apparently also one 
of the boundaries in that schedule was not given correctly, . But the faob 
. remains that the notice required the tenanté to deliver up this property 
originally‘held by Ramnidhi Manjhi and for which he was: paying ‘a’ rental 
of Rs. 25 per year. Nobody could doubt when he received, a notice like hab 
that what he was required to give up was not a portion of the holding but the 
whole holding for which Ra. 25 were payable. The errors in the schedule are, 
as the learned Subordinate J udge observes, mere inaccuracies which do nob 


affect the validity’ of-the notice. That seems:'to me to dispose of the first - 


point, n 

The second point is about the service ‘of А notice. The appellants who 
are the principal defendante in the case say that the notice was not duly served 
on them: - As regards the defendants Nos, 1, 4 and 6, they were admittedly 
served with the notice. The others were served, it is said, by registered 
letters. The posting of the registered lettersis proved. The return through 
the Post Office and the receipts of the registered letters given to the postman 
when he delivered the letters and received these receipts in the ordinary course 
of his business have been given in proof. Ibis said, however, that as strict 
proof has not been given in the case ofthe registered letters, that is, as the 
signatures of the addressees or their agente have not been’ atriotly proved, the 
ordinary presumption that when a letter is posted іп the ordinary’ course ib 
reaches the addressee does nob take effect. That seems to me a matter that 
does not require a careful consideration. There is no reason to think that the 


registered letters were taken less care of than unregistered letters. The’ 
defendanta did nob dare to go fhto the witness-box to contradict: the fact, that - 


they did receive these notices through the Post Office. I should have thought 
that, on “thats ground alone, the learned, Judge "was entitled to come to the 
conclusion that these notices had been duly served upon the defendants. 
Further, the defendants Noe. 6 and 7 have been found as в fact to form mem-' 
bers.of the same joint family ‘ as the defendant No, б, Ibis admitted that the 
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defendant No, 5 was duly served and one of-the necessary incidents of a joint 
Hindu family is that the family should be living together in commensality and 
it, therefore, follows that the defendant No. 5 when he received that 
notice on his own behalf ard on behalf of his brothers was either a member of 
the family or an authorised agent living at the same residence as the defen- 
dants Nos. 6 and 7, There seems to be no doubt that these defendanta had 
been duly served. 

The other point is about the receipt given by the gomashta. The Post Office 
delivered this régistered letter to a person who, it is said, was the gomashta of 


' the defendants Nos, 2 and 3, 1t,issaid that the plaintiffs have not proved that 


the gomashta was а duly authorised agent.’ The defendants Nos. 2 and 3 could 
have come forward and given evidence before the learned Judge that this 
letter, although duly addressed and delivered at their residence, had been pur- 
loined by some unscrupulous servant and had never, in fact, reached their 
hands, They did not, in fact, do во. There cannot be the slightest doubt thab 
the person who took in the registered letter was a person authorised to do во, 
and that that letter duly found its way into the hands of the defendants Nos, 2 


' and 3. I agree in the decision of the learned Subordinate Judge. 


Hence this appeal. 


De Gruyther, K. C. and Kenworthy Brown, for the 
appellantes, —The provisions of s. 106 of the Transfer of Property 
Act, 1882, have not been complied with. The notice was not 
proper notice inasmuch as the appellants held 24 bighas of land 
and the notice related to part only, i. e., 6 cottahs. It was not 
an inadvertent misdescription or mistake but it was intentional. 
There were several plots which were in the possession of Ghose. 
The boundaries of the notice made that plain. Further, the 
service of the notice was not proved. The posting of regis- · 
tered letters was not a sufficient compliance with the require- 
ments of the section, The notice must be delivered personally 
or to a member of the family or servant at the party's residence. 
The law laid down in. Jogendro Chunder Ghose v. Dwarka 
Nath Karmokar™ and Subadini v. Durga Charan Law® ів 
not correct. 


Branson and Dube, for the respondents, submitted that the 
findings of the Courts below were right. The notice clearly 
referred to the whole of Ramnidhi’s holding. As to service the 
word in s. 106 is "delivered". The posting of registered 
letters is sufficient delivery within the meaning of the section. 
Reliance was placed on Papillon v. Brunton®. 


De Gruyther К. О. replied. 
The judgment of their Lordships was delivered by 


(1) (1888) I. L. В, 15 Cal, 681. (3) (1860) 5 Н. & N. 618, 
(8) (1900) T. Is R. 28 Cal, 118. : . 
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LORD ATKINSON.—This is an appeal against a decree of the 
High Court of Judicature at Fort William, Bengal, dated the 
16th April, 1915, which dismissed an appeal from the Sub- 
ordinate Court of Hooghly, dated the 19th May 1914. 

The action out of which the appeal has arisen is one of 
ejectment brought not by owners or occupiers of land against 
persons trespassing upon it, but by landlords of a particular 
piece of land against their former.tenants of the same to 
recover possession thereof on the ground that the tenancy of 
those tenants has been determined by an effective notice to 
quit duly served. 

Two sets of defendants have been named in the plaint, 
the first containing the names of seven persons named Banerji, 
some of whom were, and still are, members оѓ. а joint Hindu 
family; others were once such members and have ceased to be 
so. For convenience these are styled the principal defendants, 
and are alleged by the plaintitfs to have been their tenants 
from year to year of the piece of land mentioned up to the service 
of the aforesaid notice to quit. The second set of defendants 
consists of three limited companies—two milling companies, 
numbered 8 and 9 respectively; Andrew Yule (Limited), 
timber merchants, the managing agents of the two first-named 
companies, and numbered 10, and a firm named Amrita Lal 
Ghose and Sons, numbered 11. These latter defendants, Nos. 8, 
9, 10, and 11, are stated to be the sub-tenants of the principal 
defendants, and being in the possession of the above-mentioned 
piece of land are made pro forma defendants. In the third 
paragraph of the appellants’ case it is in effect stated that the 
only questions in the case which have up to the present been 
decided are—first, the question whether, assuming that the 
principal defendants were the tenants of the plaintiffs, of the 
aforesaid piece of land from year to year, the notice to quit 
alleged to have been served upon them was sufficient and 
proper in form ; and, second, the question whether it had been 
duly served. The Munsiff in whose Court the suit was filed 
decided both these questions in favour of the defendants, and 
on this ground dismissed the suit. His decision was reversed 

‘upon appeal by the Sukordinate Judge, and it was by him 
ordered that the case be sent. back to the lower, i.e., the 
Munsiff’s* Court, with a direction to remit the suit to its 


original number, and to proceed to try the issues raised in the ' 


suit other than issue No, 2, and determine the suit after 
giving the parties due opportunity for adducing evidence, 
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The principal defendants appealed from this order to the 
High Court of Judicature at Fort William in Bengal. The 
appeal was dismissed with costs, this latter .Court being, like 
the Subordinate Judge, of opinion that the notice to quit dated 
the 9 Assin, 1817, B.S., given by the plaintiffs had been duly 
served and. was effective to determine the alleged tenancy 
from year to year of the principal defendants. 

On the 11th July, in һе year 1906, the present plaintiff 
No. 1 addressed the present defendant No. 10 a letter in the 
words and figures following :— 

“Messrs, Andrew Yule and Co. , Caloutta. 

“Dear Вігв, 

“I am informed that since the let day of Maroh last you are filling up and 
ocoupying our khas (patit) vacant land and Жа in Char Ramkrishtopur, 
Howrah, desoribed below, You have taken no permission from us nor have 
you.made any arrangement with us for it. Please take notice that the land 
is the absolute property of myself and my co-sharers, and therefore any 
improvements you may make to? it’ will belong to us absolutely. Further, 
you are liable to pay for your use and ocoupation of the land and for all 
damages that we may suffer thereby from the Ist Maroh last, that is, from the 
date from which you have been using and occupying it. 

“Therefore, on behalf of myself and my co-sharers I demand from 
you that you do within ten days of receipt hereof make a settlement 
with us for the land. Failing which we shall take such steps 88 the law 
provides, 

“Description of Land, 

“АП that ses of (or) parcel of bhas (patit) land consisting of low land, 
khal, &o,, measuring about 10 cottahs and butted and bounded as followa,"- 

The boundaries are then given, but nothing turns upon 
them. 

This statement that Yule’s land is 10 cottahs іп extent is 
of importance. On the 28rd July in the same year plaintiff 
No. 1 in the present suit, as executor of his father Rammoya 
Roy and Srimati Adhar Roy, widow, and executrix of „the 
same Rammoye Roy deceased, brought an action against the 
seven principal defendants in the present suit to recover a sum 
of Rs, 8: 14: 10 arrears of rent due to the deceased Rammoya 
Roy. 

In the second paragraph of the plaint in the former suit 
it is stated thet the plaintiffs haye been in possession of about 
six cottahs of bastu land, mentioned in the schedule, situate 
in the said village of Char Ramkrfshtopur, on payment of 
the prescribed annual rent-of 25 rupees thereof as Sarbarar- 
kars of an annual gar mourashi, thika tenant under the 
plaintiffs, Rs. 12: 8 annas being annually paid by 
them separately by four instalments tothe plaintiff. The 
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statement that the rent of 25 rupees a year issued out of віх Р. Q 
cottahs of land is undoubtedly inconsistent with their claim 1918 

in the present suit, in which they allege that it issués out of ~~ 

в holding about 2 bighas 2$ cottahs in extent. It is not, roast 
however, more inconsistent with their present claim, than is е. 

the defence put in by the defendants inconsistent with the Ray 
admission they made before the Subordinate Judge, to the, 7. a 


effect that they were in possession of a holding belonging to the 
plaintiffs formerly occupied as tenant by one Ramnidhi 
Manjhi, and that this rent of 25 rupees issued out of the 
holding, whereas the defence is that the lands out of which 
this rent of 25 rupees issued is 2 bighas 2j cottahs in extent 
purchased benami by their predecessors and belonging to them 
as long-standing mourashi mokurari land. 

Again on the 18th February, 1908, the present appellant 
No. 1, executor of his late father, and the latter’s widow as his 
executrix, addressed to the same Andrew Yule and Co. | 


“Messrs, Andrew Yule and Co., 

“Managing Agents, Fort William Flour Mills Company (Limited). 
“Dear Sirs, 

* We are informed that you have filled up a kal situate in the land specified 
below, and occupied the said land also, which is our khas land, without our 
permission and without entering into any settlement with us, This land 
adjoins on the west a piece of land measuring 6 cottahs, for which the name of 
Nidhiram Manjhi is reoorded in our serishta ‘as a tenant at will, having no 
permanent rights. We also beg to draw your attention to the letter written 
by one.of us on the llth July, 1906, protesting against your filling up the 
said khal and occupying the said land, 

“Under the circumstances, unless you deliver up possession of the said 
piece of land more particularly described below within one month [torn] date ! 
or take & settlement from us on reasonable terms, we shall be unde [torn] 
painful necessity of taking such steps as we may be advised for the recove [torn] 
of possession against you and such other person or persons who may olaim any 
right to interfere with our rights and khas possession. 

“We further demand from you a sum of 920 (28 x 4 x 10) rupees on 
account of the use and occupation of the said land and filled up Akal from the 
lst Maroh, 1906, to the 31st January, 1908, and require you to pay the same to 
us within a month of date. 

Description of the Land, 

“All that piece or parcel of khas vacant land consisting of low land, Mal, 
&o., measuring about 10 cottahs or more, situate in our Zemindari of Ohar 
Ramkrishtopur, sub-district of Howrah and Thana Shibpur, and butted and 
bounded as follows,” 


The boundaries are then set out. 

This letter, treating Yule and Со. as trespassers instead of 
sub-tenants of the principal defendants, as they are treated 
in the present suit, may hawe, with the other inconsistencies 
already mentioned, induced, and their Lordships think most 
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probably did induce, the principal defendants to refuse to be 
content with the decision of the Subordinate Judge and High 
Court, and to prefer the present appeal to this Board on two 
points, one of which, the proper service of the notice, is 
technical and unmeritorious. It is not pretended that the 
plaintiffs are estopped by these proceedings and documents. 
But the strangest'argument that could well be addressed to 
any legal tribunal has been founded upon by them and pressed 
on behalf of the principal defendants. It is this that the. plain- 
tiffs deliberately and for some indirect object narrowed their 
notice to quit to what they knew was a small portion of the 
holding for which their tenants. paid them rent, in order that 
having got. possession of this portion, they might treat the 
companies occupying the remainder of the holding as trespass- 
ers, If they knew the law, as they must be assumed to do, they 
must have been well aware that a notice to quit calling upon 
the tenants of a holding to quit a portion of 16 is absolutely 
bad, and they must have known also that this design could not 
be accomplished unless the ejectment founded on the notice was 
so framed as to obtain secure possession of the portion men- 
tioned in the notice and no more, and that the action could be at 
once defeated by the tenants by proof that the contents of 
their holding were more than the part named. 

It is desirable therefore to refer to the pleadings tà sée how 
the respective parties framed their claims and defences, in 
order to discover whether the former were fashioned so as to 
carry out the alleged knavish design. In paragraph 5 of the 
plaintiffs’ plaint the nature of the holding of which they claim 
to recover possession is described. It is a jumma of land bearing 
an: annual rental of 25 rupees.in the name of Nidhiram elias 
Ramnidhi Manjhi, recorded in the serishta of the plaintiffs, for 
which the principal defendants paid the annual rent of 25 rupees, 
and of which they were in possession. So far the description. 
of the holding is reasonably plain and clear, and if it stopped 
there it is difficult to suppose that any person of ordinary 
intelligence reading it would not at once see it was the posses- 
sion of that jumma in its entirety—nothing more and nothing 
less—which was claimed. Any diffpuliy which exists arises 
from the statement of the contents of thisjumma. The 
plaintiffs mention 6 cottahs, but it is not quite clear’ whether 
by mention of that area the plaintiffs mean to assert that this. 
was in fact its area at the date o the filing of the plaint; or 
merely that it is its area as recorded in the plaintiffs’ serishtai 
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If the holding be one of char lands it may well be thet its area Р. O. 
would be considerably augmented by accretion іп the long 1818 


course of sixty years during which it is alleged to have been а . 
in the tenancy of the defendants and their’ predecessors. Bacon 
The description, however, does not stop there. In the at ur 


. same paragraph it is further stated that in the suit already Ray 
mentioned brought by plaintiffs Nos. 1 and 2 to recover, ут dun 
arrears of rent the principal defendants had stated that the — 
whole quantity of 2 bighas 24 cottehs was comprised in 
the jumma in respect of which the annual rent of 25 rupees 
was paid. In the schedule these different estimates or 
descriptions of the contents of the jumma are repeated, but o 
whatever its actual contents it is stated to be the land recorded 
in the plaintiffs’ serishta in the name of Ramnidi Manjhi, 
subject to an annual payment of 25 rupees. In the sixth para- 
graph of the plaint it is averred that the formal defendants are 
in the possession of the said lands, that is, the lands comprised 
in the jumma,in the immediately preceding paragraph mentioned 
as monthly tenants under the principal defendants, This para- 
graph refutes absolutely the suggestion that all the plaintiffs 
seek to recover is the 6 cottahs of the jumma in the occupation 
of Amrita Ghose and Sons. Whatis sought to be recovered 
is all the lands occupied by all the pro formå ‘defendants, and 
not merely the portion occupied by any one of them. The 
contents of the succeeding paragraph lead to the same con- 
clusion. It appears to their Lordships that in the face of this 
‘pleading it is perfectly plain that what the plaintiffs in this 
suit seek to recover is possession not of a jumma 6 cottahs 
in extent, nor yet a portion, 6 cottahs in extent, of a larger 
jumma, but the whole jumma described as formerly held by 
'Ramnidhi Manjhi, for which he and ‘the principal defendants 
after him paid an annual rent of 25 rupees, and which is in 
actual occupation of the forma] defendants. 

The written statements filed by the principal and pro formå 
defendants suggest the same conclusion. From paragraph 12 
of the latter it appears that in the month of May 1900 the 
principal defendants entered into an agreement with the pro 
formá defendants to grant to the latter à lease of 18] cottahs 
of low land forming part of the “land in suit." The part cannot 
be equal to or greater than the whole; 181 cottahs cannot be 
& portion of 6 cottahs; and thus the lands in suit, in the 
opinion of the formal defendants, oannot be a mere part of the 
jumma 6 acres in area, In this statementit is also averred 

R. 07 
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I.C. that the defendant No. 8, the Monarch Flour Mills Com- 
1918 pany, on the faith of this promise of the lease immediately 


— - began to raise the level of the land demised to them and to 
HARIHAR 
Bansi raise buildings upon it. E^ 
i ?. Itis further averred in the statement that the defendant 


Kay No. 8 filled up at an expense of about 3,000 rupees a khal 
Lord Atlanson UOMediately north of the premises of defendant No. 9, and that 
^ — ïn May 1905, the principal defendants claiming the lands во 

made by this filling up, the defendant No. 9 agreed with them 
to rent a piece of land 17 acres in extent situate east of the 
plot 134 acres in extent already mentioned; that the said defen- 

. dant No, 9, relying on these promises to grant a lease to them, 
erected buildings upon the said lands and paid rent to the 
principal defendants in respect of thom; that the principal 
defendants evaded executing these [casos though tendered to 
them for execution, and ultimately refused to execute them - 
and that defendants 8 and 9 were about to institute a suit 
against the principal defendants for specific performance: of 
their agreement to grant the leases when the news of the 
institution of the present suit reached them. , ' 

This written statement was filed on the 22nd Diaveriber, 
1911, three days after the filing of the written statement of the 
principal defendants. Of course, these latter people are not 
bound by Ње averments contained in the written statement of 
their sub-teriants. 

The written statement of the formal defendants is that in 
their view, at all events, the present suit is not brought to 
recover merely possession of the 6 cottahs in the occupation of 
defendant No. 11, Ghose and Sons; butis brought for the. 
recovery of the possession of lands which they themselves have 
promised to lease. In paragraph 9 of their statement it is. 
averred that the land in suit is not the 6 cottahs held by. 
Ghose and Sons but 2 bighas 24 cottahs held: by them in one 
plot, not two plots. And they repeat ad nauseam in various 
forms the statement that the lands in suit are not confined to 
a jumma of 6 cottahs bearing an annual rent of 25 rupees; that 
they never had possession of a jote of 6 cottahs, nor ever paid 
rent in respect of such a jote; that the lands in suit are not 
confined in a jote jumma of 6 cottahs at an annual rent of 
25 rupees, alleged by the plaintiffs in their plaint to be record- 
ed in the name of Ramnidhi Manjhi; and further that if 
there be any such jote of 6 cottahs zecorded in the plaintiffs’ 
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serishta, the principal defendants nover had any connection Р.С, 
with it or interest in it. . i 1918 

In paragraph 12 of the written statement they repeated ~~ 
the assertion already mentioned that the 2 bighas 23 cottahs НАНА» 
for which they pay 25 rupees is ancestral property acquired v. 
in the way already described, but not a particle of evidence “рау 
was given by the defendants at the hearing to sustain any ove alison 
one of the averments contained im this paragraph. Nor 
was any evidence whatever then given to sustain the 
accusation that the plaintiffs harboured the stupid and 
fraudulent design attributed to them in framing their notice to 
quit in its actual form. The form of their pleading repels the è 
idea. Thisis a vital matter, because of the principles upon 
, which, according to the authorities, notices to quit containing 
errors honestly but mistakenly or inadvertently made are to 
be construed.* These principles would be entirely inapplicable 
to inaccuracies deliberately inserted for fraudulent purposes. 
The principles that the notice to quit should be construed 
ut тев magis valeat quam pereat applicable in the first class 
of cases could not be applied to the second. There is no 
reason why if the plaintiffs before they served this notice 
to quit had obtained more full and accurate information as 
to the precise facts touching this holding for which the 
principal defendants paid them this annual rent of 25 rupoos, 
they should not have availed themselves of it and embodied 
it in their notice to quit. : 

In their Lordships' view there is nothing whatover to show 
that the plaintiffs were actuated by a desire to play any 
trick, or effect any fraudulent purpose in connection with this 
notice to quit or the ejectment suit consequent upon it, or to- 
show they did not serve the notice and institute the suit in the 
honest desire to exercise legitimately the rights which the law 
conferred upon them in reference to the possession and enjoy- 
ment of their own property. 

If this were а case arising in England the English autho- 
rities would therefore.be applicable. It has not been sug- 
gested, and could: not, their Lordships think, be successiully 
contended, that the pringiples they lay down are not equally 
applicable to cases arising in India. They establish that notices 
to quit, though not strictly accurate or consistent in the 
statements embodied in them, may still be good and effective 
in law; that the test of their sufficiency is not what they 
would mean to a stranger ignorant of all the facts and circum- 
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stances touching the holding to which they purport to refer, 
but what they would mean to tenants presumably conversant 
with all those facts and circumstances ; and further, that they 
are to be construed not with a desire to find faults in them 
which would render them defective but to be construed ui res 
magis valeat quam pereat. To take a few of these authorities 
out of many to illustrate these principles. | 

In 'Doe у. Cullifond ®, the defendant went into 
possession of a house and an acre of land in the parish of 
Ilehester on the 4th August, 1821, as tenant to the plaintiff. 
On the 28th September, 1822, the plaintiff served upon the 
defendant a notice, dated the 27th September, 1822, to quit 
this house and this land at Lady Day next or at the end of 
your current year. Lady Day next would be the 25th March, 
1823, and the current year of the tenancy would be the 4th 
August, 1823, but acting on the above-mentioned principles 
it was held to be a good notice to quit on Lady Day, 1823, 
i e. the 25th March, 1823. Abbott C. J. іп delivering judg- 
ment said:— 


“There is ono rule of construction in cases of this nature, which is no less 
sound than ancient, namely, to give such a sense to ambiguous words, as 
will effectuate the intention of the parties, Applying that rule to this case, ib 
appears to me that the words ‘at.the end of your current year’ may be under- 
stood to mean the end of the current year ending at the ensuing Lady-Day. The 
words, I think, are plainly applicable to the current year Lady-Day, 1898,” 

Bayley J. said :— 

“Wo are to look at the intention of the landlord. When gencral-language 
is used which is open to doubt, the rule is to make it sensible, not insensible. 
The state of the defendant’s holding shows it to be quite clear that the landlord 
did not mean the year ending at Michaelmas Day. He could not intend to give 
notice to quit in two days, because that would be no notice whatever. By 
mentioning Lady-Day next, it 13 clear he meant to give а.віх months’ noticer 


‚ or such а notice as the law requires. He intended to give an effective notice, 


and it is quite sufficient if the tenant understands what is meant,” 


In Doe dem. Williams v. Smith the tenant, who held lands 
under a demise originally from May 1832 to the 2nd Febru- 


| ary, 1888, and held certain buildings from May 1832 to 


May 1833, retained possession after February and May 1833, 
without any express contract. On the 22nd October, 1838, 
the landlord served a notice to quit ара deliver up possession 
of all the buildings and the land at the expiration of half a 
year from the delivery of the notice “ог such othet time or 
times as your present year's holding of or in the said premises 
or any part thereof respectively shall expire after the expira- 


(1) (1824) 4 Dow. & Ry. 248, ' (2) (1880) 5 Ad. & Е, 350. 
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tion of half a year from.the delivery of this notice.” Lord Р.О. 
Denman C. J. in delivering judgment said :— 1918 


“J think this notice was well enough, It is admitted that ib would be a good = 
notice for May 1834. The half-year would expire in April 1834. It would there- UE 


fore not be a good notice for 2nd February, 1834, but I think that, although the $, 
word ‘present? i is used, the notice may be referred to 2nd February, 1835, which  RAMSASHI 
was after the expiration of the half year, and that there was no danger of the Ray 


tenant being misled,” Lord Atkinson 
Littledale J. concurred for the sam reasons, saying :— — 


«This is certainly а lame and inaccurate notice; but, such as it is, we must 
endeavour to give it ‘a rational interpretation.” 

Patteson J. said :— 

«ТЬ ів nob required thab a notice should be worded with the accuracy of 5 
a plea, This is nob drawn with strict precision; bub I think it is sufficiently 
clear,” 

That case was followed and approved: of in Wride v. 
Dyer™, | 

The case of Doe v. Archer™, is very applicable’ to the 
present case. There » farm was leased for twenty-one years 
at a rent of 180L, per annum, consisting, as deseribed in 
the lease, of Town Barton and its several parcels described by 
name ata rent of 88/., other closes named at rents of БЇ. 5s. 
and ni, and the Shippon Barton and several parcels described 
by name at 86l., reserving to either party. power to determine 
the lease at the end of fourteen years on giving two years’ 
previous notice. It was held that а notice by the landlord 
to the tenant to “quit Town Barton, &&., agreeably to terms 
of the covenant between uson the expiration of the fourteen 
years of your term” was sufficient. 

Lord’ Ellenborough in delivering judgment said :— 


“The landlord must have intended to give such a notice to quib ns the 
lease rosorved to him the liberty of giving, and not а void notice to quib & 
parb only, and Bo the notice in question must have been.understood by the 
tenant, ' 

“The notice to quib the Town Barton, where the mansion was, meant the 
Town Barton cum sociis, especially with reference to the lease, which only 
gave him power to determine the tenancy as to the whole of what was let 
together.” 

Le Blane J. said :— 


“There being no power under the lease to determine the tenancy as to part ` 
only the notice to quit could hae no operation at all unless taken, аз 1b must 
have been intended, to apply to the whole,” ] 


Bayley J."said :— 


“We are to construe the notice to quit in such a way ш res тауын valeat quam 
pereat." Ж. е ; 


(1) [19@]1 Q. В, 23. (2) (1811) 14 East 245, 
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In order to judge of what the notice to quit in this oase 
118 conveyed to those of the principal defendants upon whom it was 
served it is necessary by examination of the evidence given 


eae at the trial before the Munsiff to ascertain’ what were the 
Bat material facts in reference to the connection of those defendants 


Ray with the lands in suit. Three witnesses were examined on 
Lord Atkinson ОЕА of the plaintiffs, namely, Ramsashi Roy, Suresh 
— Chandra Chatterji, and, Hira Lal Kar. The second of these 
gave no material evidence upon the point now under considera- 

tion. One witness, and only one, namely, Jyotish Chandra 
Banerji, was examined on behalf of the defendants.. Ramsashi 

Р Roy proved amongét other things that the plaintiffs in the 
suit are the maliks of two towzi, Nos. 3994 and 39944, acquir- 

ed by purchase, of which the latter belonged to the witness 

and his mother, and the former belonged to Guru Das and 

his cousins; that the Banerjis were the tenants of the lands 

in suit; that he accepted rent from them ; that Nidhiram was 

the tenant; that somehow or other the Banerjis got the 

lands from Nidhiram; that they paid rent to the plaintiffs 

for it, and their rents were accepted; that the Banerjis were © 

not trespassers; that Nidhiram was treated in his, witness’s, 
serishta as dead ; that the land in the possession of the princi- 

pal defendants was-included within the boundaries given 

in the notice to quit; that the actual occupiers of the lands 

were Messrs. Andrew Yule and Co. and Amrit Lal Ghose ; 

and that he, the witness, only came to know in May or June 

1900 that the Banerjis had under-tenants who paid them rent, 

In reply to the Court he said the Banerjis (defendants) are 

not trespassers ; they are tenants in the sense that they pay 

him rent; that he accepts rent from them as sarbararkars, 
meaning thereby that they were occupying the place of 
tenants ; that he has been accepting rent from them since 1900; 

he believed his uncle (the owner of towzi 3994) also ‘receives - 

rent from them; that he did not know when they acquired 

their interest in the lands in suit; that he treated them as 
tenants to the extent of receiving rent from them as sarbarar- 

kars. On being further cross-examined by counsel he said 

that the quantity of land in the pessession of defendant 11 

was 6 cottahs; that there are no pucca structures upon it; the 
quantity of land in the possession of defendants 8 to 10, 

he said, was 30 cottahs, the total quantity 2 bighas; that 

: before 1900 the lands were khal (a elosed channel) and patit ; 
that to the east of the 2 bighas odd there is no publie pathway, 
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‘but-a private: pathway, 6 to 10 feet wide, used by Andrew Р.С. 
Yule and Co. ‘solely ; ; that to the east of that" pathway lie the 1918 
lands of. the Port. Commissioners ;., that these latter lands _ “7 
formerly. belonged to his, witness's, predecessors, and were поши 
acquired- ‘by the Commissioners ; that he did not include nod 
in the 'plaint this ‘eastern pathway with the disputed ae 
dane. -— 008 
"The witness Hira Lal Kar stated: that he was gomashta Ся 
for all the plaintiffs. He proved , that he received rent 
from the Banerjis for the plaintiffs and gave receipt for it, 
eight: of which were apparently produced, proved, and 
, marked Ex. А and.Exs, В (1) to’B (7). They have not been . ° 
printed in the Appendix, as they ought to have been since they 
may describe the holding in respect of which the rent was paid 
and throw. light upon the point in controversy: ` 
: Well; in the face of this ‘evidence, it is not surprising that 
when ‘the case came before the Subordinate Judge it is stated 
in his judgment that it was admitted on both ‘sides that the , 
defendants’; i:e., the Banérjis’ › tenancy consiated, of the holding 
‘of Ramnidhi Manjhi. It is not suggested that the knowledge 
of this fact was recently acquired by the principal defendants, 
and the'sufficiency or insufficiency of the notice- to quit must 
therefore ‘be ‘determined’ having regard to the fact that 
admittedly the principal defendants were, to their own 
‘knowledge, tenants of Ramnidhi Manjhi. The fact that’ in 
‘their written statement they don’t deny this fact, but studious- 
ly- evade admitting it, while they have given ‘noevidence 
whatever -to disprove it, all suggest that they were well aware 
who their -predecessor in oécupation was.. . And it is almost 
impossible ‘to believe that the counsel for the ‘principal 
defendants would have omitted to'confine his clients’ admission 
'. to their” state of knowledge subsequent to the service of 
-the notice. to ame if he could hayas пау апа тшу 
done во.` 
Morse to the T of dio таман to: duit а material 
bas of ibis :— 
“You are informed by this notice that Char Raikrishtondr, pergunnah ‘Boro, 
_ recorded in towzi Nos, 3994’ and 39944. in the Colleotorate of district Hooghly, 
“within station Shibpur, is our "ramindari, . The,bastu land, bounded as below, 
' within the paid Char, is land, bearing a yearly jumma of 25` rupees, standing 
in thé name’ of the late Nidhi Ram, aiias Ram Nidhi Manjhi. You have been 
nne «possession of the said land;on payment of rent at.the said rate and taking 
dakhilas in, the name of the saig Nidhi Ram Manjbi as thika tenants at will of. 
the said one jumma only under us, Now it being necessary, for us to take khas, 
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possession of all the lands comprised in the said jumma, you are informed by 
this notice that you should vacate that land, by removing the huts, &o., that 
exist on the said land on or before the last day of the month of Chaitra ot the 
current year 1317 В.З. We shall take khas possession of all the lands com- 
prised in. the said jumma оп the expiry of the said fixed time, In case we do 
not get khas possession of the said land on the expiry of the said time fixed, we 
shall take khas possession of that land by instituting a suit in proper Court 
against you, and you shall be liable for all damages, 


Lord Atkinson “Tho 9th Assin, 1317 В.В. 


— 


"SCHEDULE, 
“l (one) plot of bastu land, about 6 cottahs in area, situate in village Ohar 


Ramkrishtopur, within station Sibpur, pergunnah Boro (6 cottahs). 
* Boundaries, ` 


“North: Ramkrishtopur Ghat Road. . 

‘West: Jamai land of the late Thakurdas Banerji. 

“South: Jamai land of the late Bhuban Mohan Banerji. ' 

“East : Land included in the said towzi.” * 

The question is what must that notice have conveyed to an 
ordinary reader, much less to tenants who were aware, as the 
principal defendants have admitted, that they held Ramnidhi 
Manjhi's holding. 

The notice begins by stating that the bastu lands, bounded 
as below within the char of Ramkrishtopur, are lands bearing 
yearly jumma of 25 rupees standing in the name of Nidhi 
Ram, alias Ram Nidhi Manjhi. It is then averred that the 
principal defendants have been in possession of these lands on 
payment of rent at the aforesaid rate, taking dakhilas in the 
name of the said Nidhi Ram Manjhi, as thika tenants at will, of 
“the said one jumma only under the plaintiffs,” It is then 
averred that it is necessary for the plaintiffs to take khas 
possesion of all the lands comprised in the jumma already 
mentioned. The principal defendants are then required to 
vacate that land, that is, all the land comprised in the afore- 
said jumma, before a day named, and they are informed that 
on the expiry of that time the plaintiffs will take possession , 
of all the lands comprised in the aforesaid jumma. If the 
boundaries alone were added it could not, their Lordships 
think, be successfully contended that the meaning of this 
notice to any ordinary reader was not that possession of the 
entire jumma in the tenancy of the principal defendants, which 
has stood in the name of Ram Nidhi Manjhi, and for which 
he and they paid a rent of 25 rupees per annum, should be 
delivered up to the plaintiffs; To tenants who, like the prin- 
cipal defendants, were admittedly in possession of the entire 
jumma and paid this rent, that mustdave been clear to demon- 
stration, but it is contended that all this clearness is obscured, 
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and' this is certainly rendered doubtful by the statement inthe Р. 0. 
schedule that the lands the possession of which are to be 1918 


delivered up are one plot of bastu lands 6 cottahs in extent. ү 

. The principal defendants knew perfectly well that а plot of Bice 

6 cottahs in extent is only а small fraction, one-sixth or ono- sat 
SASHE 


seventh, of the lands in the entire jumma. They must pro- 
sumably have known tho Jaw that a notice requiring a tenant Van An UE 
io quit only a small portion of the holding of which he was — 
tenant was bad and inoffective; but the presence of theso 
words 6 cottahs in the schedule, it was, in effect, contended, 
reverses all the presumptions such as would apply in English 
cases, and necessitates that the landlord should be presumed > 
to have intended to serve a notice bad and ineffectual to his 
own knowledge rather than a valid and effectual one, and that 
the notice itself should be construed ui ves magis pereat. quam 
valiai instead vf the contrary. No argument has been addressed 
to their Lordships, and no authority produced to show that the 
principles of the above-recited English cases are inapplicable 
to Indian cases. From the very nature of a notice to quit, 
which is merely the formal expression of the landlord’s will 
that the tenancy of his tenant shall terminate, it would prima 
facie appear that they are applicable. In addition it may well 
. be that the description of the lands of thejumma as bastu landa 
may refer to their condition as originally held by Ram Nidhi 
Manjhi, and not to their, condition after the defendants 8 and 9 
` had, during the years subsequent to the year 1905, built pucca 
buildings upon them, and defendant No. 11 has erected huts 
upon his.6 cottabe. 

In their Lordships’ view the erroneous statement of the 
‘contents of the jumma does not predominate over the descrip- 
tion. given of 15 in the earlier portion of the notice to quit. 
“They have not the slightest doubt that the principal defend- 
ants were perfectly well aware that the notice required the 
‘defendants, as the plaintiffs desired and intended that it 
should, to quit and deliver up possession of the entire jumma 
for which they for years paid the rent of 25 rupees. If any- 
thing additional were needed to convince one that this was so 
it’ would be the evidence of the only witness examined for the 
defendants. He says not a word about the principal defendants 
and their predecessor having from time immemorial had ances- 
tral mekurari rights in the property containing 2 bighas and 24 
cottahs bearing an annfial rental of 25 rupees, not a word to 
the effect that although he got, as he admits, the notice to quit 

R, 68 
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he did not understand that it referred to the whole jumma for 
which Nidhiram formerly and the principal defendants in suo- 
cession to him paid this rent of 25 rupees per annum. ‘Their 
Lordships are, therefore, clearly of opinion that the notice was 
a good notice to quit’ this last-named jumma in its entirety, 
whatever its area may be. Whatits actual area is can be 
determined at the trial, and the possession of that area can be 
recovered in these procegdings. 

Next and lastly as to the service of the notice to quit. The 
106th section of the Transfer of Property Act, 1882, only 
requires that such a notice should be tendered or delivered to 
the party intended to be bound by it either personally or to 
one of his family or servants at his residence, or if such 
tender or delivery be not practicable, affixed to а conspicuous 
part of the property. The personal tender or delivery may 
take place anywhere; the vicarious: tender or delivery must 
take place at the residence of the person intended to be bound 
by the notice. Well, in the case of joint tenants, each is 
intended to be bound, and it has long ago been decided that 
service of a notice to quit upon one joint tenant is primá facie 
evidence that it has reached the other joint tenants: Macart- 
ney v. Отс; Deo d. Bradford v. Watkins; Pollock v 
Kelly. 

It was proved and found that defendants Nos. 5, 6, and 7 
are members of a joint Hindu family, and that of these No. 5 
was duly served with a duplicate of the notice to quit. The 
mode of service. adopted was this: Hira Lal Kar, the gomashta 
of all the plaintiffs, who knew all the defendants and their 
addresses, sent to each by registered letter addressed to them 
at these addresses duplicates of the notice to quit signed by all 
the plaintiffs. Гог" these notices he received receipts on the 
registration of them, And the peon of the Post Office, who, 
the defendants’ only witness admitted, knew all their houses, 
got from all of them receipts for the letters when delivered. 
These receipts were produced, one purporting to be signed on 
behalf of Srimati Panchkawri Debi, the guardian ad litem 
of the minor defendant No. 7, by & person signing on behalf 
of the addressee with the initials F. C. B.; another addressed 
to Babu Nula Kumar Banerji, the ‘minor, purporting to be 
signed in something the same way; a third addressed to 
Babu Narinda Nath Banerji, defendant No. 6, purporting 


(1) (1805) 5 Esp. 196. (3) (1875) 61, C. І, R. 367. 
(9) (1806) 7 Bast 581. 
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to be signed for ihe addressee in the same way; а fourth P.G 
addressed to Fakir Chandra Banerji, defendant No. 5, signed 1918 
by the addressee ; a fifth addressed to Babu Harihar Banerji, 
defendant No. 1, signed by the addressee; a sixth addressed плыш 
to Babu Jyotish Chandra Banerji, defendant No. 4, examined NS 
ав в witness on behalf of his co-defendants, signed by himself, ^ Ray 
a seventh addressed to Babu Narayan Chandra Banerji, DUNT 
defendant No. 2, purporting to be signed on his behalf by | — 
Jogendra Nath Dey ; and an eighth addressed to Babu Paran 
Chandra Banerji, defendant No. 3, purporting to be signed on 
the addressee’s behalf by the same person, Jogendra Nath 
Dey. The defendant No. 4 in his cross-examination stated : 
he did not know a person named Jogendra Nath Dey, but, 
strange to say, after the signatures of five of the principal 
defendants, including Narayan Chandra Banerji, Paran Chandra 
Banerji, and Jyotish Chandra Banerji to their written state- 
ment filed in the suit of the plaintiffs to recover rent instituted 
in July 1906, already referred to, appears the statement; 
“Satisfied from the statement of Jogendra Nath Dey.” That 
was followed by something which is now illegible. It probably 
was the signature of some official before whom the defendants 
or their signatures to the written statement were identified or 
verified, | 

Hira Lal Kar stated that he left all the notices with Babu 
Prabodh, & man thirty yearsofage, son of defendant No. 2 who 
lives in his father’s house. There would seem to be some’ 
error in the print of this witness's evidence on this point, as 
the witness is represented as having said he gaveall the notices, 
' not one notice, to Babu Prabodh. The Subordinate Judge . 
found that this was good service on Narayan, the defendant 
Мо. 2. The Munsiff held there was no proof of the service of 
the notice to quit on any of the defendants other than those 
numbered 1, 4,and 5. He seemed to be of opinion that the 
registered letters must be presumed to have been delivered to 
the person who signed on behalf of the addressee ‘the receipt 
of it, but not to the addressee himself in the first instance or 
at all, and that as there was no proof that the persons other 
than the addressees who tio signed were the duly authorised 
agents of the addressees to receive these notices the proof of 
service was defective. Service of a notice upon or delivery to 
such an agent would be good service or delivery to the ргіп- ` 
cipal though in fact the notice was destroyed by the agent 
and neyer was seen or heard of by the principal (Tanham v. 
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P.C. ^ Nicholson ®); but it is an entire mistake to suppose that. the 
1918 addressee must sign the receipt for a registered letter himself, 
ее or that he cannot до во by the hand of another person, or that 
Вахит if another person does sign it on the addressee's behalf the 
Tus presumption is that it never was delivered to the addressee 
MSASDII 
Ray himself mediately or immediately. For instance, if a servant 
Lord Atkinson 2 the addressee’s house saw a notice handed in by the 
— postman. carried to the addressee and handed to him that 
servant could certify that it was delivered to his master and 
could, if requested. by the master, sign the receipt on the 
latter's behalf, though he was not ће agent of the master 
authorised to take delivery on his, the master’s; behalf. 

The latest, clearest, and most conclusive authority upon the 
question of the sufficiency of the service ог delivery of a notice 
to quit by post is probably the case of Gresham House 
Estate Company v. Rossa Grande Gold Mining Company®. 
There the defendants, who were sued for rent, contended 
that they had,’ before the rent accrued due, terminated their 
teuancy by а notice to quit enclosed in & letter which they had 
put into the post correctly addressed to the plaintiffs, and 
which, if delivered in due course, would have been received 
in time to determine the tenancy. The plaintiffs called evidence 
to show the letter had never been received. The learned 
Judge presiding at the trial directed the jury that a notice 
to quit enclosed in a letter sent through the post was prima 
facie evidence that it had been received, and left to the jury 
the question whether it had, in fact, been received or not. The 
jury found it had been received. On a motion fora new trialon 
the ground of misdirection, the Court, consisting of Cockburn 
C. Ј., Blackburn, Mellor and Hannon JJ., held thatif a 
letter properly directed, containing a notice to quit, is 
proved to have been. put into the post office, it is presumed 
that the letter reached its destination at the proper time 
according to the regular course of business of the post office, 
and was received by the person to whom it was addressed. 
That presumption would appear to their Lordships to apply 
with still greater force to letters which the sender has taken 
the precaution to register and is noh rebutted but strengthen- 
ed by the fact that a recoipt for the letter is produced signed 
on behalf of the addressee by some person other then the 

- addressee himself. 


{Ш (1872) L. R. 5 H. L. 561, (2)* [1870] №: N. nn 
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г. The only one of the defendants who appeared as a witness Р. С. 
admitted he had received through the post office the notice 1918 
addressed to him. None of the other defendants appeared вв , ''- 
witnesses to deny that they had received the notices properly Harman 


addressed to them and properly posted. In their Lordships’ еа 
view the evidence of delivery of the notices to quit to all Ват 
the principal defendants was, under these circumstances, Lord Atkinson 
adequately and sufficiently proved, and constituted good — 
service of them within the meaning of s. 106 of “The Transfer 
of Property Act, 1882." They are therefore of opinion that 
the appeal fails upon both the points raised for decision, and 
should be dismissed, and will humbly advise His Majesty accord - 
ingly. Ав they think that the erroneous mode in which the 
plaintiffs shaped their claims in the years 1906, 1907, and 1908, 
in the letters and litigation already referred to, may have 
misled the defendants and brought about this appeal, they 
think the parties should be left to abide their own costs in- 
curred in it. 


J. M, P. 


bs Appeal dismissed. 


Solicitors for appellants: Rehder &' Higgs. 
Solicitors for respondent: Watkins & Hunter. 


[On appeal from the Court of the Judscial Commissioner, Central Provinces, | 
Present: 


Lorp SHAW, Sir JOHN EDGE, Mn. AMEER ALI AND 
Sır WALTER PuiLLIMOnE, Bart. 


GAURISHANKAR BALMUKUND 1918 
V. y 
CHINNUMIYA. June 18 


Oivi Procedure Code (Act XIV of 1888), Sec. 885 A.—Tranafer of execution pro- 
ceedings to Collector—Judgment-debtor’s incompetency to alienate— Mortgage by 
the judgment-debtor of the property under Collector’s control void. 

' . (The incompetency to alienate, imposed on the judgmont-debtor by в. 325 
of thé Code of Civil Procedure, 1882, is complete, and a mortgage made by 
him in contravention of, the provisions of that seotion is void and of no 
legal effect whatsoever. 

„: Magniram Vithuram v. Bakubai(1), overruled, . 
Murray v. Murat Singh (2) and Aft, Salu Bai v. Bajat Khan‘3), approved. 
- (1) (1912) L L. Б. 36 Bom. 5104 . (3) (1907) 3 N. L. R. 172. 
14 Bom. L, В, 598, (8) (1917) 13 №, & R. 130, 
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THE suit giving rise to the appeal was brought by the 
appellant to enforce a mortgage dated the 22nd July 1892. 
The defence was that in certain execution proceedings against 
the mortgagor the mortgaged properties came, according tothe 
provisions of the Code of Civil Procedure, 1882, under the 
management of the Collector in December 1891, that the said 
management continued until May 1897, and that the mortgage 
having been given in contravention of the provisions of 
в. 825A of the Code was void and could not be enforced. | . 

The District Judge relying upon Murray v. Murat Singh 


“held that the mortgage was absolutely void. On appeal the 


Court of the Judicial Commissioner affirmed that decision. 
The appellant, thereupon, appealed to His Majesty, in Council: 


De Gruyther К. C. and J: M. Parikh, for the appellaht.— 
Section 825A of the Code of Civil Procedure, 1882, is intended 
only to secure to the Collector full and unrestricted power to 
deal with the property and postpone all rights and powers of ` 
the judgment-debtor, the owner, as against the Collector. The 
mortgage is enforceable against the mortgagor, the judgment- 
debtor, after the management of the Collector has ceased. 
Magniram Vithuram v. Васића) and Jhabulal Kalar v. 
Rampershun®, The submission made is supported by в. 48 
of the Transfer of Property Act, 1882, and s. 18 of the Specific 
Relief Act, 1877. The decision in Murray v. Murat Singh 
affirmed by a majority in Mt. Salu Bai v. Bajat Khan is not 
right. -The judgment of Mittra J. C. in the last case. was 
relied on. 

The respondents did not appear. 


The judgment of their Lordships’ was delivered by 


Lorp SHAW.—By в. 825A of the Code of Civil Procedure 
(Act XIV of 1882) it is provided that :— 


“Bo long as the Collector can exercise or perform in respect of the judgment. 
debtor’s immovable property, or any part thereof, any of the powers or duties 
conferred or imposed on him by ss. 322 to 325 (both inclusive), the judgment- 
debtor or his representative in interest shall be incompetent to mortgage, 
charge, lease, or alienate such property or part except with the written 
permission of the Collector, nor shall any Civil Court issue any process against 
such property or part in execution of a decree for money.” 


In the present case the two salient facts are simply these: 
That in 1891 the Collector of the district came under the Act 
into possession of the property in question ; and that secondly, 


(1) (1912) L L'R, 36 Bom. 510, (3) (1917) 13 N. L, R. 130, 
(2) (1890)4 C. P, І, R 150. 
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while һә was still in possession of that property,. & mortgage 
upon. it was granted. on the 22nd July, 1892, by the judgment- 
debtor. It is now sought to make that mortgage operative 
‘in the appellant’s favour by reason of this; that the construc- 
tion, it is alleged, of s. 325A is not to be read in the complete 
‘and operative sénse natural to the words, that is to say, of 
‘incompetency to mortgage such property, but must be read 
‘with an implied limitation. The limjtation suggested is that 
there still remained in the judgment-debtor a power to mort- 
igage the property so as to become operative over any residue 
that might arise to the latter after the Collector's regime had 
“ended. It is the fact that the Collector’s régime ‘has now 
ended, but it is algo the fact that, pending his Fégime, namely, 
‘on the 22nd July, 1892, the mortgage ‘which 'is now founded 
. "upon was granted. ` 

— Their Lordships have been ОСО to authority upon this 
‘question. That which is founded on by the appellant 
particularly is the case of Magniram Vithuram v. 
Bakubai ©, ^ "Their Lordships are of, opinion that 
‘that case was erroneously decided. Upon the contrary, 
the case of Murray v. Muratsingh ®, referred to in 
he judgment under appeal, and the case which has been 
‘decided recently by the Full Bench of the Central Provinces 
‘in 18 Nagpur Law Reports, p. 180, are, in the opinion ‘of the 
Board, proper decisions and sound in law. 

; In short, the sole point in this appeal is whether a declara- 
ition by statute that a judgment-debtor shall be incompetent 
to mortgage his property is or is not to be read іп the exact 
and plain sense which the words imply. It ів, not necessary 
to go into reasons for the statute, but if reasons were to be 
implied, jt is manifest that a confusion of title of a somewhat 
extraordinary kind would arise if.it was held that there: was 
a competency:on the one hand to mortgage the residuary 
interest, so to speak, of the judgment-debtor by him, leaving, 
on the other, uncontrolled and unimpaired during the same 
time, all those acts of administration by a Collector, which it 
is admitted in argument would be perfectly competent. The 
confusion emerging from such a situation is not hard to figure. 
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бааа 
оты 


Lord Rid 


Their Lordships content themselves with holding that the 


'jJudgments.of the Courts below on this point are right, and 
they will humbly advise His Majesty that the appeal should 
_be disallowed. No-other point was taken upon the appeal, 


(1) (1912) I. L, В, 36 Bom. 510, (2) (1907)3N. L. В, 171, 
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P.C. "Тһе respondents not bash appeared, there will be no order 


1918 as to costs. ` N 
n cd ta 
Gauni- . J. M. Р. i 
ae Appeul.dismissed. 
CHINNUMIYA 


2 Solicitor for the appellant: Edward Datgagos 


Lord Shaw- The respondents did not appear. 
[On uppe from the High Court of Judicature ut Caleullo,] 
Present : 
1 Lonp SHAW, SIR JOHN EDGE, Mr. AMEER ALI, AND 
Sır WALTER PHILLIMORE, BART. 
1918 SHEIK SHARFUDDIN 
——_ Y. 


d NN RADHA CHARAN DAS. 

Revenue ‘Law of Bengal—Sale for arrears of Government revenue—“IUegulity” and 
"Irregularity"— Distinction between them—“Oficial Gazette”—Publicatron in 
vernacular Gazetic unnecessary—Benyat Land Revenue Sales Act, 1859 (Act XI 
of 1859) Secs. 3, 5, 6, 88, i 
` Failure to notify in the vernacular Government Gazette the sale of an 
estate the Government revenue of which exceeds Rs, 600 is not an illegality 


which per se viti&tes the sale as having been made contrary to tho 
provisions of Act XI of 1869. 


Semble, that it ів a sufficient compliance with para 2 of s. 6 of that 
Statute if the sale has been notified in the ошо! Gazette rence ab 
Calcutta, 


PLAINTIFFS were suing a trespasser to recover possession of 
their zemindari in the Balasore District of Orissa. Meanwhile’ 
there was default in payment of revenue, and the zemindari, 
the Sadar Jama (revenue) of which was Rs. 1,586, was put up 
for sale under Act XI of 1859 and purchased by defendants. 
Plaintiffs brought the present suit to'set aside the sale on the 
ground that it had not been notified in the Urya Government 
Gazette (although notified in that published at Calcutta). 
Before 1895 it was the practice to notify such sales in both 
Gazettes, but from 1895 to 1911 publication i in the vernacular 
Gazette was discontinued under order of the Local Government. 

The Subordinate Judge of Outtack held that the vernacular 
Gazette was included in the terms “Official Gazette" in s. 6 of 
Act ХІ of 1859, and that in view-of the Full Bench ruling in 
Lala Mobaruk Lal v. The Secretary of State for India im’ 
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| Cowncil™,- the- omission to notify the- publication in such 
vernacular Gazette was an illegality. He therefore set aside 
the sale. On the question of substantial injury he observed: 
“Although the property was sold at & much lower price than 
its fair price had it been sold at a private sale, it cannot be 
said that the price was inadequate when it was made at a 
revenue sale and when the purchaser knows that he would 
have to plunge into litigation before getting quiot possession.” 

' The Calcutta High Court ‘reversed this decision : they held 
that the Full Bench ruling relied on by ‘the lower ‘Court had 


been practically overruled by the Privy Council decision in 


Rajah Gobind Lal Roy v. Ramjanam Misser™, “the effect 
of which" they observed “is to annul to a very great extent 
the distinction between ‘illegalities and irregularities.” ” 
Publication in the Calcutta Gazette was a sufficient compliance 
with s. 6 of the Act, but that even if it were not s. 33 applied 
to'the case and that the sale could not be set aside without 
proof of substantial ‘injury by reason of ' the ‘irregularities 
complained of. 
Hence this appeal. 


ALM. Dunne and Rameay, for appellants.—The case is 


outside в. 33 of the Act, but even if that section applied the 
plainiiffs have suffered substantial injury. As to this there aro 
concurrent findings against us, but the tirst Court has adopted 
а wrong test of what із a fair price. Our main ground how- 
ever is that the Subordinate J udge was right in holding that 
the failure to notify the sale in the Urya Gazette was an 


illegality which in itself vitiated the sale. The Act should be. 


construed generously. i in favour of those whose property is 
sold. “Gazette” in s. 6 includes Gazettes: the legislation did 
not mean one Gazette only in a language which nine-tenths 
of the people do not understand. Lala Mobarwk Lal v. 
The Secretary of State for India i in Council ів an express 
authority in my ‘favour: and Rajah Gobind Lal Roy v. 
Ramjanam Misser®, though there are observations of the 


Board against me, it was decided on an entirely different point, | 


viz., that the ground of complaint had not been takon before 
the Commissioner. я 

Their Lordships. intimated to _Kenwor thy Brown, who 
` appeared for the respondents, that they did, not desire to hear 


(1) (1886) L L. Б. 11 Cal, 200, „о: (3) (1885) L L. B. 11 Cal, 900. . 
(2) (1893)L. В, 901, A. 166. (4) - (18993) L. R.-20 T, A. 165, 
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argument but would like a reference to any further autho- 
rities He referred to Tassaduk Rasul Khan v. Ahmad 
Husain, 

[Lorp SHAW. —Tha i is.& complete negation of the Indian 
case cited.] 


Their Lordships' judgment was delivered by 


Lord SuaAw.—This is an appeal from a judgment and decree 
of the High Court at Calcutta, dated the Ist July, 1913. That 
decree reversed a judgment and decree of the Subordinate 
Court of Cuttack, dated the 30th March, 1911. 

The suit was one to set aside a sale for arrears of Govern- 
ment revenue. The sale had been conduqted under the pro- 
visions of the leading statute, Act XI of the year 1859. 

By s. 88 of that statute it is provided that no such sale 
“shall be annulled by & Court of Justice, except upon the 
ground `of its having been made contrary to the provisions of 
this Act, and then only on proof that the plaintiff has sustain: 
ed substantial i injury by reason of the irregularity complained 
of." The defect of procedure which is said not to be merely 
an irregularity but to amount to an illegality is this: that 
publication of the notification of sale was necessary in the 
Urya vernacular Government “Gazette,” circulating in the 
district. By order of the Lieutenant Governor, manifestly 
made for purposes of public convenience, it was provided that 
a notification of sales should not appear in that publication. 
On the hypothesis which is by no means admitted, that non- 
publication in the “Urya Gazette” was an/irregularity, the 
question for the Board is whether this was z4 illegality, so as 
to make the sale “contrary to the provisions” of the Act. 

It is admitted by Mr. Dunne, with his usual candour, in 
the argument presented to the Board, that the main provisions 
applicable to the conduct of sales, namely, those of ss. 3, 5, and 
6 of the statute, have been, in all points, complied with. These 
sections provide, not only for notification in the Official 
Gazette, which is, on the proper interpretation of those 
sections, the Official Gazette published in Calcutta, but they 
also make provisions for a ды] mode of communication'in the 
particular district, viz., “in the language of that district, in 
the office of the бЕрЕ” ae as set Torth in 8.9, е 

In these circumstances their Lordships are of opinion that 
no ground has been made out in the present case for the 


Se a ee errant ceed 


(1) (1898) L, R. 201, A. 176. 
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argument that this sale has been made by procedure contrary 
to the provisions of this Act. 
There remains further the ‘question of irregularity. Their 
Lordships are of opinion, not only that there has been no contra- 
_ vention of the provisions of the statute, but that, even if their 
view was that any irregularity had been committed, upon 
which it is not necessary to enter, there has been no proof 
offered that any substantial injury arose to the appellants in 
. consequence of the irregularity complained of. 

Their Lordships say no more upon the question, except 
that on the latter point all the Courts below are agreed, that is 
to say, that it is not established that the appellants bring 
forward & case of any substantial injury attributable to the 
irregularity which they allege. The essential conditions for 
setting aside the sale have accordingly not been satisfied. 

In those circumstances their Lordships do not doubt that 
the High Court have come to a correct conclusion, and they 
will humbly advise His aen that this appeal be dismissed 
with costs. 


JM. P. 
Appeal dismissed, 


Solicitors for appellants: T. Г. Wilson & Co. 
Solicitors for respondents: Ranken, Ford & Chester. 








. [ On appeal from the High Court of Judicature at Madras, | j 
Present: 


LORD ATKINSON, SIR JOHN EDGE, AND SIR WALTER 
PHILLIMORE, BART. . 


ADUSUMILLI SURYANARAYANA 
` v. 
ACHUTA PETHANNA. 


. Land Law of Madras—Inam grant of an Agraharam village by Indian Ruler— 
Rudivaram and Melvaram—Jurisdiotion of Civil Courts—Ovnerships of the 
_ sod of land in India—Whether in the Ruler or in tha cultvvator— Estate— 

- Madras Hetates Land Act (Madras Act I of 1908) Bec. 8, sub-s. 2 (d). 


The ownership of the Soil of land in India has always been in the 
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Sovereign or Ruler for the time being. The fact that the Rulers generally : 


collected their land revenue by taking & share of the produce is not evid- 
ence that the soil was not vested in and could not, be Кае by them, but 
rather supports the contrary assumption. 


The presumption in'the onse of а grant by a native ruler is that паб 
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merely the land revenue but the soil itself, subject to rights of any then 
existing occupants, was granted, na 
The owners of an inam village known as a Sawa Agraharam held under 


в gift made to, their predecessor by a Reddi King i іп 1873. The granb “was 
not forthcoming, but it was proved that these and similar inamdgrs had 


always regarded themselves and been - -regarded as full owner and had 
treated the actual cultivators as tenanta at will These latter now claimed 
to have permanent rights of occupancy, and in suit for ejectment brought 

_, by their landlords pleaded that the agraharam was an “estate” under в. 3 
2 (d) of thé Indian Estates Land Act 1908, (Madras Act I of 1908) and that 
the jurisdiction of the Civil Courts was thereby ousted :— 

Held, by the Privy Council, (reversing the High Court: decree) thab in 
the case of a lost inam grant there is no presumption that the grant was 
of the revenue only subject to any-rights of occupancy ; that the agrahéram 
was not an “estate” within the meaning of the said section; and that the 
Civil Courts had jurisdiction.to entertain the suits, 

Suryanarayana v. Patanna (1) reversed. 3 


Tux facts are sufficiently stated in their Lordships’ judg- 
ment, The plaintiffs sued in ejectment, alleging that the 
lands in suit were their Sawa Agraharam Inam lands, which 
they had let to defendants for divers terms of years and that 
the leases had expired. Defendants pleaded inter alia that 
the lands constituted an “estate” within the meaning of в. 8, 
sub-s. 2 (d) of the Madras Estates Land Act, 1908; that only 
the *Melvarem" qr land revenue had been granted to plaintiffs’ 


‚ predecessors ; that plaintiffs did nob own the Kudivaram (or 


occupancy right); and that the suits were not cognisable by 
the Civil Courts. The Munsiff held that the burden of proving 
that the original grantees did not own both Melvaram and 
Kudivaram lay upon defendants and that they had. failed to 
discharge it: he decreed the suits. The District Judge took 
the opposite view. He observed :— 

“Tt has been laid down іп a series of judgments, notably 20 Madras 299 and 
in 6th Report of the Circuit Committee, that the ancient Indian Rulers claimed 
no ownership i in the soil but only a share in the produce. It has to be pre- 
sumed in. the absence of the grant that the grant was the royal share of the 
revenue, 29 Bom. 416 and the onus of proving otherwise is on plaintiff. 

This Agraharam was granted to Brahmins—there is а presumption therefore 
that it was & cultivated village at the time of the grant and this presumption 
is strengthened when we find that when we first get any aobual knowledge of 
them they were residing in another Taluq, far away from the village and 
that it was only in 1846 that one of them became а resident in the village 
owing to the difficulty in collecting rent, - 

The plaintiff distinguishes his case from the one given in 20 M, IL J. ‘and 
AMaddu v. Yadulla, (1910) 34 Madras 246, ın that there was nothing to show the 
tenants were léti in by the plaintiff but in his case, he contends that the defend- 


(1) (1913) I. L. В. 38 Mad, 608, DOE 
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ants oan be ‘proved to have been let in-under registered doouments and- the P. С, 
defendante:did nob olaim through the;previous[oultivators by purchase or 1818 Е 


otherwise, ] , : . —— 
. Plaintiff further contends that in an Agraharam, the fact that there may once ADUSTAOLLI 
have been occupancy right does nob make it impossible to get free of it, and he ' v 


relies on в, 8, Exception, of the Aob and claims that the Agraharamdar oan АСНОТА 
in various ways acquire the Kudivaram and во get his estate. outside Ње’ pro- 
„visions of the Act. , 25 
One thing at onqe strikes one against this argument and that is,that he cannot 
~ gradually aoquire the Kudivaram in a number of fields of the -vilage and then 
claim it for the whole village but he must acquire ib for the whole village, The 
onus of proving that he had acquired the Kudivaram of the whole village by 
purchase," surrender or any of the methods he proposes, will resb on him and 
unless ‘he ‘fulfils ‘it‘completely he cannot: in this way claim to geb outaide.the 
Aot by the, Exception to .в, 8, : І JR ES ns 
Plaintiff's other line of argument is that if we find a certain, state of affairs 
existing for а long period of years, say twenty years in this case, then we 
can assume that this wasthe.state of affairs before it. ` ` | 
Also that we must assume that the present established -staté of ‘affairs must 
be traced to a lega] origin. Rajrup Koer ү. Abdul Hossein, (1880) 6 Cal. 394 at 404 
and Achul Мама у. Rajun, (1881) 6 Cal. 812, and Secretary of State у. Haibatrao 
(1908) 28 Bom, 276, 284 where there has been а well established user extending 
over а long series of years,'1910 M.W. N. 596 is referred to for the same pro- 
position’ and that long ‘enjoyment creates presumption of an’ agreement. 
Jagat Singh v. Surabjit, 19 Mad, 185, holds that thirty years’ enjoyment was to 
be presumed unless there was something to the'contrary. iu TE , 
' ' Plaintiff argues therefore that if he can prove thab the Agraharamdar „has i 
for twenty or more years been enjoying the land and поь е land revenúe, 
then the Oourt should find a legal origin", . sys ME Dy 
‚ After reviewing the evidence at length, he'eontinued: ' ^^ 


“Taking therefore the evidence adduced by 'the plaintiff and the óvidence 
adduced by- the, defendant, the one argues thatthe presumption that must be 
drawn is that there.wag a grant of the land.and the other, that’ the grant was 


only of the Melvaram, n : j ; 

Lhave set out the pros- and ‘cons for each set of arguments and the only’ 
conclusion that can'be arrived at is that no safe presumption ‘can be drawn 
from this evidence as to what the original grant was and'this I -think-is what 
we might expecb when we consider the history , of the relations of landlord and 
tenant in the Circars, `` | att 
* The lower Court has very truly said that holders of Inams, Agraharams, 
Zemiridaries, otc.," exercised absolute powers over the lands of villages and ‘the 
cultivators, never disputed their, title and that it cannot be'said the Inamdars 
and Zemindars recognised any rights of the cultivators and always thought that 
they possessed both Kudivaram and Melvaram rights in. the land and treated 
their cultivators as tenante-at-will or from year to year. ' 1 ms 

Such being the general belief amongst them on which they acted, it ів hardly 
strange to find that they were copstantly. setting up claims to both varams and Ёё 
the tenants, ignorant of their rights or unable to fight, acquiesced. N 

As I am upable to deduce from the evidence that the legal origin was the 
grant of both varams, we have to fall back on ‘the legal presumption that ‘the 
Melvaram only was granted, . The very learned: judgment reported at 6 B, Н, C. 
R.191 Vaman Janardan v, Oollecton of Thana) gives full reasons for this presum. 
ption to which I would refer. -This brings the Agreharam therefore within s, 3 


` 
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P.C.  (2)(d)ofthe Estates Land Act and as such, suits for ejectment oan only be filed 
1918 in a Revenue Court, and these suits therefore, which have been filed in a Civil 
eae Court, must fail, 


Avusuumit Plaintiffs appealed, but the learned Judges of the High Court 
Aconura  ®ffirmed the decree of the District Judge. The proceedings 
— in the High Court are reported i in the ease of Suryanarayana 
v. Patanna®, 
Plaintiffs preferred this further appeal to the Privy 
Council, ° 


De Gruyther К. C. and Kenworthy Brown, for the 
appellants,—The defendants were tenants of the plaintiffs 
. under leases proved to have been exeeuted by them for vary- 
ing terms of years. The defendants admitted in the leases that 
they had no occupancy (zerayat) right to the land and agreed 
to give up possession on the expiry of the term, The term 
has expired in all cases. The High Court was in error in 
holding that the Madras Estates Land Act applied and that the 
suits were "therefore cognisable by the. Revenue Courts alone. 
The lands were not an “estate” within 5,8 (2).. The village 
was granted in Inam by a Reddi King in or about 18313. 
There was no evidence to show that thére were any, cultivated 
lands in existence at the time. 

The burden of proving that this was a grant merely of the 
revenue was on the defendant, The evidence on the record 
establishes that the grant was of all ownership in the soil. 
The grant was confirmed by the British Government and 
Reg. XXXI of 1802 shows that it was a grant of the soil. 
The lands were entered in the Register prepared under s. 16 
of that Regulation. The defendants pleaded that they had 
been in possession of the lands from time immemorial but 
both Courts have found to the contrary. The evidence shows 
that different tenants had occupied the lands from time, to 
time. ‘There is no reason under these circumstances for hold- 
ing that new tenants under leases have any occupancy rights. 
The High Court was wrong in holding that there was a 
presumption in the case of an Inamdar that he was the 
grantee of the revenue only in the absence of evidence to 
the contrary. There is no such general presumption in Ravji 
Narayan Mandlik v. Dadaji Bapuji Desai. It held that 
the Inamdar was the grantee of the soil. The view of the 
High Court is not supported by the authorities on which 
they relied. Reference was made to the following :— 


(1) (1918) І, В. 38 Mad, 608, (8) (1875) I. L. В. 1 Bom, 593, 595. 
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Rajya v. Balkrishna Gangadhar™; Vaman Janardan Joshi 
v. The Collectcr of Thana; Bhadrayya v. Ворауув (9; 
Cheekati Zamindar v. Ranasooru Dhora 9? and Narasimhulu 
v. Navrasimhulu©. M 

Moreover since the decision under the appeal other learned 
Judges have taken the opposite view, The true view is that 
the onus is on the defendants to show that the Madras Estates 
Land Act applies and that the Civil Courts have no jurisdiction: 
. Srimath Jagannatha Charyulu v. Kutumberayudu and 
Ponnusami Padayachi v. Karuppudayan™. 


Dube, for the respondents,—The grant was made by the 
Reddi King who was himself & cultivator—Kistna District 
Manual, pp. 9, 10 and 342. Under the Hindu jurisprudence 
the right of the King was to take the royal share of the pro- 
duce only and he had no ownership in the soil: Mitra’s 
Tagore Law Lectures, 1895, pp. 6, 22, 24; Baden Powell’s 
Village Community in India, Ch. V, ss. 2, 8. The Mahom- 
medan Kings asserted their right to ownership in the soil 
but in practice they rarely interfered with the land revenue 
arrangements. The British Government is the owner of the 
soil but it recognised and confirmed the grants such as they 
were of the preceding Governments. The Rajahs in the 
Northern Circars had no property in the land: Fifth Report, 
Vol. II, рр. 2, 8, 6, 8, 11, 12, 14, ‘The British made a per- 
manent settlement and conferred proprietary rights on the 
zemindars by Reg. 25 of 1802. Provision was made in regard 
to tenants by Reg. 30 of 1802 but that Regulation safeguarded 
the tenants' rights without using any definite word. Reg. 31 
of 1802 was passed in order to deal with the titles to land of 
the Inamdars. But the word “land” is а colourless word 
meaning land revenue or the soil. The Inam Commission in 
its report and the title-deed issued by it, used “land” in the 
same sense. It was not until the passing of Madras Act VIII 
of 1869 that the use of the word “land” in connection with 
Inams.was made clear. Madras Act VIII of 1865 was passed to 
consolidate the law. By that Act the Legislature did not in 
terms provide for the permanency of tenants’ rights. There 
was а conflict of decisions and the rights of tenants were 
judicially affirmed hy the following decisions :—Vencata 


ao SEARLS TP COR DEE YE ne ee 
(1) (1905) L L. R. 29 Bom. 415; (4) (1899) L L. R, 23 Mad, 318, 
' 7 Bom. L, К. 439. ` (5) (1906)16 M L. J. 333. 


(2) (1869) 6 B. H, O, R. (A. C. Jẹ 191. (6) (1914) L L, R. 39 Mad. 91, 
(3) (1917) 21 M, L. Ј, 803, (7) (1914) L L, В, 38 Mad, 843, 
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Mahalakshmamma v. Ramajogt® ; Venkatanarasimha Naidu 
v. Dandamudi Kotayya @ and - Cheekati--Zamindar ү. 
Ranasoorw Dhora®, - 
The learned Judges ruled that new tenants coming on Zaraiti 
lands had exactly the same rights as the tenants who had 
held possession of them before and that the burden was upon 
the land-holder to prove his title to-eject them. ' This judicial 
déclaration of the rights of the Ryots was based on the theory 
prevailing in the presidency of Madras that the Ryot possessed 
a permanent right in the cultivated land. It was the nature 


.of the'land and not that of the person holding it which 


determined the rights of the tenant. It was not. necessary 
that the previous tenant must be the predecessor-in-title.of the 
new tenant. The Legislature in enacting the Madras Estates 
Land ‘Act intended to give its sanction to the decisions of the 
Judges, which were based on indirect methods or presumption. 
Now in the case of the tenants of zemindars the nature of the 
lands determines the permanency of the tenants’ rights. There 
is no reason to hold that the Legislature did not intend 
that the tenants of an Inamdar should have the same rights. 
In view of the early history of revenue administration in 
India the Courts have always made a presumption that an 
Inamdar was the grantee of Revenue only and not of the soil. 
Reference was made to thefollowing :—Krishnarav Ganesh v. 
Rangrav®; Vaman Janardan Joshi v. The Collector of 
Thana; : Ravji Narayan. Mandlik v. Dadaji Bapuji 
Desai; Ramchandra Mantri v. Venkatrao™; Rajya v. 
Balkrishna Gangadhar-“®; and Venkata Sastrulw . v. 
Sitaramudu™. Йй 
The District Judge and the High. Court have found « on the 
evidence that this was not a grant of both Varams. .. They 
have also found that the grantees who were Brahmins came 
to live in the village for the first time in 1846. Having regard 
to the Hindu law prevailing in ancient India’ the Courts.were 
right in presuming that a grant to non- -resident: Brahmins 
must have been а grant of land revenue only, as Brahmins 
could not reasonably be supposed to cultivate the lands. Both 


' the lower Courts have concurrently found that the lands in 





(1) (1892)L L B. 16 Май. 971. | (6)' (1879) I. L. R. 1 Bom, 523. 
(2) (1897) L 1, В, 20 Mad. 289. (7) `(1882) L L. В, 6 Bom. 598., 
(3) (1899) L L. R. 28 Mad. 318. (8) (1905) L L R. 29 Bom, 415; 
(4) (1867) 4 B. Н. C.  (A.C.J.) L . К 7 Bom. L, R. 489, 


(5) (1869) 6 В, Н. О, В, (A.C4.) 191, (0) (1914) I, L.,R. 38 Mad, 891, 
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, question were berilands always cultivated by Ryots. The fact 
that lands were relinquishod by the Ryots for some time does 
not change the nature of the land or interfere with 
tho rights of the Ryots: Zamindar of Chellapalla v. 
Somaya. The policy of the Madras Estates Land Act is to 
prevent Zaraity, land from being converted into private land. 
Under в. 185 of the Act it must be presumed that the lands 
were not private until the contrary ig shown. The lands were 
let after the 18+ of July 1898 and therefore the statement in the 
lease that they were private lands has no effect: Sher 
Bahadur Sahu v. Mackenzie. | j 

In any ease the appellants have not proved that they had 
a right to eject, The suits ought to be remanded for trial as 
even the Munsiff had not definitely found that the grant was of 
the soil of the village. 


“De Gruyther К. C. replied. А 
The judgment of their Lordships was delivered by 


Siz JoBN Ep@r.—This is a consolidated appeal from three 
decrees, dated the 9th October, 1918, of the High Court at 
Madras, which affirmed decrees dated the 4th March, 1912, of 
the District Judge of Kistna, by which decrees, dated the 18th 
April, 1911, of the Additional District Munsiff of Masulipatam, 
were set aside and the plaintiffy’ suits were dismissed. 

The suits in which these appeals have arisen were brought 
on the 10thJuly, 1909, in the Court of the District Munsiff of 
Gudivada, and were suits of ejectment from agricultural lands 
situate wilhin the Agraharam village of Korraguntapalem, in 
the Northern Circars of the Presidency of Madras. The 
plaintiffs are inamdars of the village, holding under an inam 
grant of 1373 from а Reddi King of the district. The defend- 
ants are agricultural tenants who; or whose predecessors-in- 
title, at various times within very recent years and before 
July 1908 were respectively let into possession by the inamdars 
under agreements for terms, which expired in each case before 
the suits of ejectment were brought. By these documents of 
tenancy the defendants or their predecessors-in-titlé agreed 
with the ingmdars to quit possession of their holdings on the 
determination of the term for which the lands were let to 
them, and’ without claiming ‘any Zeroyati right in the 
lands. | 
(1) (1814) I. І, В, 39 Mad, 341, ° (2) (1902) 7 О, W. N, 400, 
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P. C, In their written statements the defendants alleged that the 
1918 Agraharam village is an estate within the meaning of в. 8 
pus of Act I of 1908 (the Madras Estates Land Act, 1908), and ‘in 
ae the: alternative, and if the Agraharam is not an estate within 
-Acnuta the meaning of thé Act, then the defendants alleged in their 
Bir John Edge Written statements that they’ or their predecessors in the 
“— holdings had been cultivating the lands long before the 
| formation of the Agraharam, had acquired permanent rights 
of ‘occupancy in the lands, and had enjoyed the lands with 
such rights to the present time. 
In the written statements it was denied that the defendants 
(7 held the lands for temporary terms as alleged in the plaints, 
and it was stated that if it were proved that agreements of 
tenancy had been executed by which the lands were to be held 
for terms and were to be quitted on the expiration of the terms 
it was not admitted that such documents were executed will- 
‚ ingly by the defendants or their predecessors or with any 
knowledge of their provisions. If that statement meant any- 
thing it must have meant that the inamdars had by fraud .and 
the exercise of undue influence procured the execution by the 
defendants or their ‘predecessors of the agreements of tenancy 
under which the defendants held the lands occupied by them, 
It may be mentioned at once that no evidence to suggest that 
there was any foundation of truth for that statement has been 
brought to the attention of their Lordships, and it may-be 
dismissed from consideration as unfounded. 
If the lands from which the inamdars are seeking ‘to eject 
the defendants are part of an estate within the meaning of: 
в. 9, sub-s, (2) (d), of "The Madras Estates Land Act, 1908^ 
(Act I of.1908), as the defendants allege they are, the Civil 
Court had no jurisdiction to entertain the suits. The Munsiff, 
who tried the suits found on the evidence that the Agraharam 
village in question was not an estate within the meaning of 
the Act, and finding the other issues in favour of the plaintiffs 
made а decree of ejectment and for mesne profits i 1n each suit. 
The District Judge on appeal decided that the Agraharam 
village was an catate within the meaning of s. 3, sub-s. (2) (d), 
of the Act, and dismissed the suits. The High Court on 
appeal directed that the plaint in each case should be returned 
to-the plaintiff in order thit it might be'presehted to the 
Court of Revenue. . It is from these decrees of the High Court 
that this consolidated appeal has beet brought, ` 
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Ав the decision of this appeal mainly depends on the question . Р.О, 

as to whether the Agraharam villageisorisnot an estate within 1918 
йар EN wy 

the meaning of в, 3, sub-s. (2) (d), of the Act, 16 is necessary to 
seo how an estate for the purpose of the Act ie thereby defined. 
Clauses (a), (b), (c), and (e) of s. 3, sub-s. (2), do not apply in Acne 
this саве, and need not be referred to. Section 3, so far as it is Sir John Edge 
applicable here, is as follows :— TT 

“3, In this Act, unless there is something repugnant in the subjeci or 
context.... 

(2. “Estate” means—... 

(d.) Any village of which the land revenue alone has been granted in inam 
to а person nob owning the Kudivaram thereof, provided that the grant has 
been confirmed or recognisel by the British' Government, or any separated > 
part of such village ; .. 


The term “Kudivaram” is not defined in the Act. It isa Tamil 
, word, and literally signifies a cultivator’s share in the produce 
of land held by him as distinguished from the landlord’s share 
in the produce of the land received by him as rent. The 
landlord’s share is sometimes designated “Melvaram.” The 
“Kudivaram interest,” an expression occurring in s. 8 of the 
Act, is apparently understood by the High Court-at Madras 
as meaning a right to occupy land permanently. 

The grant of the village by the Réeddi’ King to the prede- 
cessor-in-title of the plaintiffs has not heen produced. It 
would be unreasonable to expect that at this long distance of 
time it is still in existence. But that grant has been recog- 
nised and confirmed by the British Government, and the 
question is, was it а grant of the revenue only of the village, 
or was it а grant of the proprietary right in the village, that 
is, of the soil of the village? If it was a grant merely of the 
revenue obtainable from the village, the village is an estate 
within the meaning of the Act. On the other hand, if the 
grant included the soil of the village, the village is not an 
estate within the meaning of the Act, and the decree of 
the Munsiff was right and should not have been set aside. 

It has been contended on behalf of the respondents that in 
the times when the Reddi Kings ruled in this district the 
ownership of the soil of land in India was not in the Sovereign 
or Ruler, and that the right of the Ruler was confined to a 
right to receive as revenue а share in the produce of the soil 

. from: the cultivator. Upon that assumption it was contended 
that the inam grant of 1373 could have been only а grant of 
the King’s share in the praduce of the soil, that is, that the 
grant was а grant of Jand revenue alone and did not include 


Кеш 
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P.C the Kudivarem. That ia assumption. which no Court is 

1918 entitled to make, and in support of which there is, so far as 

NM their Lordships are aware, no reliable evidence. ‘The fact 

дораи that Rulers in India generally collected their land revenues: 

Аонстл by taking a share of the produce of the land is not by itself 

~ Bir John Edge evidence that the soil of lands in India was not owned by 

—— them and could not be granted by them; indeed, that: fact 

would support the contrary assumption, that the soil was 

vested in the Rulers who drew their land revenue from the 

soil, generally in the shape of a share in the produce of the 

soil, which was nota fixed and invariable share, but depended on 

. the will of the Rulers. The assumption contended for on 

behalf of the respondents was not recognised in Regulation. 

XXXI of 1802. The opening words of that Population are 
instructive, it is there recited :— 


* Whereas the ruling power of the provinces now subject to the Government of 
Fort St. George has, in conformity to the ancient usages of the country, 
reserved to itself and has exercised the actual proprietary right of lands of 
every description ; and whereas, consistently with that principle, all alienations 
of land, except by the consent and authority of the ruling power, аге violataons 
of that right ; but whereas considerable portions of land have been alienated 
by the unauthorised encroachments of the present possessors, by the clandestine 
collusion of local officers, or by other fraudulent means; and whereas the 
permanent settlement of the land-tax has been made exclusive of alienated 
lands of every decription ; it is expedient that rules should be enacted for the 
better ascertainment of the titles of persons holding, or claiming to hold, lands 
exempted from the payment of revenue to Government under grants not being 
badshahie or royal, and for fixing an assessment on such lands of that description 
as may become liable to pay готовое to Government; wherefore the following 
rules are enacted for that purpose.” 


By that regulation all grants for holding lands exempt 
frow the payment of revenue made previously to the 26th 
February, 1768, in Big Northern Circars shall be deemed ‘to 


be valid, 

“provided that such lands may not have eecheated to the State, or may not 
have beon resumed and assessed for the public revenue since the period of 
those dates respectively ; and provided aleo that the present incumbents or their 
ancestors did obtain and hold actual possession of the said lands previously to 
the dates hereinbefore specified.” 

“Тһе date thereinbefore specified, so far as the Northern 
Circars were concerned, was the 26th February, 1768. 

By в. 15 of Regulation XXXI of 1802 it was enacted that а 
register should be kept in each zillah of the lands held exempt 
from the payment of revenue previously, in the case of tho 

. Northern Circars to tho 26th February, 1768, and that the 
registers should specify the denonfination of each grant or 
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sanad, the names of the original grantors or grantees and the Р. 0. 
names of the present possessors, with other particulars.. The 1918 


earliest of such registers from which an extract was put in " x 
D M 
evidence in these suits: was Mr. Oakes’ Inam Register. It "^7 


appears from Mr. Oakes’ Inam Register that the whole of the ARUTA 
Agraharam village of Korraguntapalem was granted by Sri Bir John olin Bdge 
Madana Vema Reddi to Ivaturi Naganaradhyulu,- and had 
been enjoyed by his successors in title for 429 years. That 
entry in Mr. Oakes’ Inam Register affords, in their Lordships’ 
opinion, conclusive evidence that the grant of the Agraharam 
village by the Reddi King was a grant not only of the revenue 
but of the soil of the village, and that conclusion is supported 
by the dumbalas which have been put in evidence in these 
suits, and it is also supported by the reliable evidence in these 
suits showing how the inamdars dealt with the lands of the 
village, It is not proved, nor is there any evidence to suggest, 
that at the date of the grant there were any tenants in the 
village holding lands with any rights of occupancy by custom 
or otherwise, 

By Act VIII of 1865 (Madras) it was enacted that inamdars 
and other landholders should enter into written agreements 
with their tenants; the engagements of the landowners being 
termed puttah and those of the tenants being termed muchilka, 
- The puttah should contain, amongst other things, “all other 
special terms by which it is intended the parties shall be 
bound.” The muchilka should, at the option of the land- 
holders, be a counterpart of the puttah, ora simple engagement 
to hold according to the terms of the puttah, By the mu- 
chilkas which were executed by the defendants respectively 
or their predecessors-in-title the term for which the lands 
were let to them was specified ; it was admitted that they held 
no zeroyati rights, and they agreed to quit the lands at the 
end of their term. Al! these muchilkas were’ made before 
the coming into force of Act I of 1908, and it has not been 
proved that when these tenancy agreements were entered into 
and the defendants or their predecessors-in-title were let into 
possession under them, any of the lands were, or had been, 
held by а ryot with a permanent right of occupancy. 

The District Judge, in “setting aside the decrees of the Munsiff 
and dismissing the suits, and the learned Judges of the High 
‘Court in the decrees which they made, acted upon what they 
conceived to be а presumpjion of law, deduced by them from 
some decisions of the High Court at Madras and of the High 
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Р. 0. . Ооцгь'аф Bombay, to the effect that in the case of ап inamdar 
1918 it should be presumed, in the absence of the inam grant under 

=. which. he held, that the grant was of the royal share of the 

Алшын revenue only, апа they cited the decisions upon which they 

Аонотл relied as authorities.’ Some of those decisions to which they 
Sir John Edge referred do.not, upon an examination of them, support the 

== Opinions of those Judges as to the presumption which they 
applied in these suits. In their Lordships’ opinion there is no 
such presumption of lew. But a grant of a village by or 
on behalf of the Crown under the British rule is in law to be 
presumed to be subject to such rights of occupancy, if any, as 
the cultivators at the time of the grant may have had. 

Their Lordships will humbly advise His Majesty that this 
consolidated appeal should be allowed with costs; that the 
decrees of the District Judge and of the High Court should be 
set aside with costs ; ‘and that the decrees of the Munsiff should 
be restored and affirmed. 

J. M. Р. 

Appeal allowed: 

Solieitor:for appellants: JDougl«s Grant. 

Solicitors for respondents: Barrow, Rogers & Nevill, 








[On appeal from the Chief Court’ of the Punjab ] 
Present: М 
LORD ATKINSON, LORD PHILLIMORE AND бів Јонм EDGE, 


1918 = LALA BALLA MAL 
e à v. 
July 8 AHAD SHAH. р 


Undue “influence—Unconsctonable bargain—Lerpectant heir—Hnglish equitable rules 
inapplicable io India—Uliimate results of dealings not conclusive that they 
are unconscionable—Compounding of interest not necessarily oppressive— ` 
Illustrations to Indian Statutes, their legal effect—Indiax Contract -Act (I 
of 1878), Ses. 16. : t i ; 

Questions as to undue influence, unconscionable bargains, and dealing 
with expectant heirs, must be decided on the provisions of в, 16 of the 
Indian.Contract Act, 1872, as amended by the Indian Contract Amendment 
Act, 1899 and on these alone. The principles on which English Courts of 
Equity deal with similar questions are entisely inapplicable. 

. Dhanipal Das v. Raja Maneshar Bakhsh Singh (1) and Sundar Koer v. 
Sham Krishen (2) followed. i | 
(1) (1906) L. Б `33І. A 118, 197. ' '(2) (1906) L, R. 34 I. A. 9; 
: e 9 Bom, L, R, 304, 
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In money lending transactions the mere fact that the sum ultimately 
‘claimed exceeds enormously the amount originally advanced is no ground 
for holding the transaction unconscionable, It must also appear that there 
is something unconscionable either in the original dealings, or in the 
subsequent stages of the transaction, 

By making short terms loansfand insisting on capitalizing the interest 
immeditately it falls due, a money-lender may pile up compound interest 
ab an oppressive and unconscionable rate, But there is nothing irrelevantly 
wrong or oppressive in his securing interest*upon interest, after the interest 
has been due and unpaid for a considerable time, ` 


Their Lordships in this case agreed with the lower Courts that the Indian 
Contract Act throws upon the persons dealing with an expectant heir and 
in a position to dominate the latter's will the burden of showing that he has 
not used his position to obtain an unfair advantage, bub hold it unnecessary 
to decide whether such a situation in fact arose here 


The illustrations to an Indian Statute are to be taken as part of the 

Statute, 

THE question in this appeal was whether certain loan 
transactions between plaintiffs and defendants were un- 
conscionable bargains within the meaning of s. 16 of the 
Indian Contract Act. ` The trial Judge held they were not, 
and decreed plaintiffs’ claim in full: the Chief Court con- 
sidered they were, and modified’ the decree by allowing 
plaintiffs only the original principal and 18 per cent. simple 
interest. Plaintiffs appealed. 


De Gruyther K. C. and Colonel A. Grey, for the appellants.— 
The doctrines-of the English Courts of Equity are not to be 
considered. Section 16 of the Contract Act must be construed 
by itself: Dhanipal Das v. Raja Mameshav Bakhsh Singh ® 
and Sundar Koer v. Sham Krishen®. 

The circumstances under which the section applies may be 
summed up on fraud or coercion; there is no proof of either 
here. 

Thelower Courts have treated plaintiff as an expeotant 
heir: he was only so in the same sense in which every Maho- 
medan is an expectant heir, and when these transactions 
commenced he had no substantial expectations, : To get relief 
defendant must show that there was undue influence in the 


period 1872-1897 over whigh the transactions, purchases and: 


borrowings extended. There was nothing hard or unconscion- 
able eitlfer' in the original bargains, or. in any’ of the 
renewals, and ono of these at léast two things must be shown, 


> een eee ae ee age ee ee 
(1) (1906) L. R.-38 I, A. 118, 197, * (2) (1900) L. R. 34 L A. 9; 
9 Bom, L, В. 304, 
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P.C. ‘The renewals were renewals at the old rates and at long 
1918 periods. i 


| , Reference was made to Nevill v. Snelling® and Beynon v. 
Lara BALLA Cook? 
MAL ook, 


І v The respondents did not appear, 
AHAD BBAH 
үзер Their Lordships’ judgment was delivered by 

LORD ATKINSON.—This is an appeal from a judgment and 
deeree of the Chief Court of the Punjab, dated the 13th 
January, 1914, varying 4 decree of the District Judge of 
Amritsar, dated the 31st July, 1911, and decreeing in part the 

. ' claim of the present appellants. 

The plaintiff Balla Mal is the father of the plaintiff Ibhar 
Das. "They earry on the business of sellers of gold lace in the 
city of Amritsar, and are in addition money-lenders. They 
are members of a joint Hindu family. 

The deceased defendant was a Mahomedan. Ese born in 
the year 1863, and was therefore in the year 1892 twenty-nine 
years of age. At the latter date he had been employed for six 
yearsas permanent copying clerk in the office of the Divisional 
Judge of Amritsar at a salary of 40 rupees per mensem. The 
defendant's father was head man of the SU or prostitute 
caste. 

The action out of which this appeal arises was brought by 
the plaintiffs upon certain promissory notes admittedly drawn 
up and executed by the deceased defendant to recover the sum 

' of 61,800 rupees alleged to be due for principal, and Rs. 40,489. 
8:0 alleged to be due for interest at the rate of 30 rupees per 
cent. per annum, according to the tenor of these notes. The 
plaint, which was filed on the 25th April, 1909, set forth the 
particulars of the several notes aued upon, which it is not 
disputed were respectively presented to the deceased defendant 

at maturity and payment demanded without effect. 

The deceased defendant on the 15th May, 1909, filed a 
written statement admitting the execution cf the several 
promissory notes sued upon, but alleging— 

1. That he did-not receive any consideration for the makie 

of them ; А 

2. That the notes sued upon and: all promissory notes and 
acknowledgments made or given by him leading ‘up to the 
making of the former were proctired from him’by the exercise 
by the plaintiffs of undue influenceeupon him ; and 


Q) (1880) 15 Ch. D. 678. (2) (1875) 10 Ch. App. 389. 
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3. That the whole transaction of which the promissory notes Р. O. 
sued, upon were tho: outcome-was an unconscionable bargain 1918 
made with him as an. expectant heir, ane therefore liable to RAE 
cancellation. 

It has been decided by this Board in two cases, namely, aoe ны 
Dhanipal Das v. Raja Maneshar Bakhsh Singh and Rant — 
Sundar Koer v. Rai Sham Krishen™, that questions such ag Lord Atkinson 
those raised by this written statemeyt must be decided on the 
provisions of the Indian Contract Act of 1872, as amended by 
the Indian Contract Amendment Act- of 1899, and on those 
alone. The, principles. upon which English Courts of Equity 
deal with similar questions are therefore entirely inapplicable, ° 

The 16th section of the Contract Act of 1872, as amended 
by the later Act, runs as follows :— 


*]. A contract is said to be induced by ‘undue influence’ where the relations 
subsisting betwegn the parties are such that one of the parties is in a position 
to dominate, the will of the other and uses that position to obtain an unfair 
advantage over the other. 

“2, In particular and without prejudice to the generality of the foregoing 


principle, ‘a person is беша to be in а position to dominate the will of 
- another :— 


“(a) Where lio holds a real or apparent authority over Ше other, or whero 
he stands in a fiduciary relation to the other; or 


“(фу Where he makes a contract with a person whose mental capacity is 


temporarily or -permanently affected by reason of age, illness, or mental or 
bodily distress, 


“3. Where a person hà isina position to ‘dominate the will of another, 
enters into a contract with him, and the transaction appears, on the face of it 
` or on the evidence adduced, to be unconscionable, the burden of proving that 
such contract жав. поб induced by undue influence shall lie upon the person in 
a position to dominate the will of the other.” 

Four illustrations are given. These are to be taken ав part 
of the statute, Two of them, namely, (c) and (d), appear to be 
applicable to the present case, (c) provides if “А, being in debt 
to B, the money-lender of the village, contracts fresh loan on 
terms which appear to be unconscionable. It lies on B to prove 
that the contract was not induced by undue influence." (d) Pro- 
vides that if “А applies to a banker for а loan at a time when 
there is stringency in the money market, the banker declines 
to make the loan except at...a high rate of interest, 4 accepts 
the loan on these terms, , This is a transaction in the ordinary 
course of business, and the contract is not induced by undue 
influencé.”’ Now both Courts have held that the averment in 
the plaint that the deceased’ defendant did not receive any 
(0) (1906) L. R. 38 L'A. 118, 127,” (2) (1908) L, B. 34 A. 0; | 

i 9 Bom, І, R, 804, 
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Р. 0. consideration for the making-of the notes sued оп was-untrue, 

1918 and that consideration in fact amounting to the ‘sum of 

~~ | Re. 4,471-5-9 was received by him for the making of them. 
sATA БАША. The deceased defendant himself deposed that about. 3,000 : 
rupees of this sum represented money actually advanced to 
him'by the plaintiffs. 

Lord Ail 1 Atkinson The balance was'proved to be the price of goods, such as 
gold lace, by the plaintiffa-actüally sold to him, or of clothing 
by them actually procured for him.’ 

' The District Judge, in'delivering ‘his РЯ most truly 
remarked that one “cannot avoid being struck by the fact that 

è an original principal of Rs. 4,471-5-9 had expanded to a 
principal’ sum of no less than’ Rs. 61,800...and: that such а 
result certainly impressed one at first sight as distinctly 
harsh and uneonscionable.” “But” (he continues) “I doubt 
whether-— 07 
“on examination it сап be held really to be во, for what we have to look ab,. 
primarily at any rate, are the circumstances existing at the time of the origina] 
dealings, and not the ultimate result of these dealings, unless the intermediate 
stages whereby that ultimate result has been arrived ab have themselves been 
harsh or unconscionable. In other words the mere fact that the principal sum now 
claimed exoeeds enormously tho amount originally advanced willbe no ground 
for holding the transaction unconscionable, It must also appear that there was 
something unconscionable either in the original dealings, or in the subsequent 
stages of the transaction,"-—See L L. R. XXIII, Calcutta 15. | 

. and he then proceeds to examine Sie original dealings between 
the parties. 

The learned Judge has, in their Lordships’ view, in this 
passage laid down the true principle upon which this extreme 
augmentation of the deceased defendant’s indebtedness should 
be regarded and dealt with, Itis not enough—indeed, it is 
misleading —to look at the result alone. 

. his is, in their Lordships’ view, the error into which the 
Chief Court have, to some degree apparently, fallen, A 
borrower who obtains ‚в loan secured by a promissory note 
on quite reasonable terms, by neglecting to pay the note 
ab maturity, , further neglecting to pay the accruing 
interest for the several years following and then giving а 

' renewal note for the original debt plus the capitalised interest, 
could, produce 8 result which mighf at first sight appear 

_ oppressive, and yet there. would be nothing harsh or + uncon- 
scionable i in the creditor’ B demand, Since the adcled interest 
only accumulated while he forebore io enforce the payment of 
the sums from time to tiie due to him, 


v. 
AHAD SHAH 
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‘On the other hand, it would be quite possible for а money- 

lender, by making loans for short periods on apparently fair 
terms, and then insisting on capitalising the interest, imme- 
diately on its becoming payable, to pile up compound interest 
on the initial debt at such a rate as would make the result 
-after a few years most. oppressive and unconscionable. Bul 
there is nothing inherently wrong or oppressive in a lender's 
securing for himself compound interest after the borrower has 
for &-considerable time neglected to pay the debt he owes or 
the interest accruing due upon it which he has contracted to 
pay. The borrower cannot acquire merit simply by breaking 
his contract. Bankers are, in fact, in this country in the 
habit, in the ordinary course of their business, . of capitalising 
the interest accruing on overdrawn current accounts every 
six months, as long as '& debit balance against the customer 
remains due; Yourel v. Hibernian Bank®. . 

"The District Judge examined exhaustively and with the 
greatest care,all the dealings which took place between the 
plaintiffs and the deceased defendant from, their initiation in 
the year 1892 down to the making of. the notes sued. upon, 
tracing backwards from the latter .to their first: beginnings. 
And at the end of his judgment willbe found under his hand 
à genealogical tree, as it were, of these several groups of 
hundis. ` The Chief Court did not suggest that there was any 
inaccuracy i in the dates and figures so set out. It differed 
merely as to the conclusions to be drawn from them. The first 
transaction between the parties took place on the 18th Novem- 
ber, 1892, On that day the deceased défendant purchased on 
credit in the shop of Balla Mal, from the munib in charge, 
lace at the price of Rs, 252-10-9. The details of this purchase 
have been entered in the plaintiffs’ books by the deceased 
‘defendant, and by the latter signed. Оп the 29th of the same 
month he purchased from the plaintiffs goods of various 
character at the price of Rs. 627-15-0, which together with 
the earlier purchase brought his indebtedness:to the plaintiffs 
up to the sum of Rs. 880-9-9. 

As on the previous occasion the particulars of this transac- 
tion were entered by thg purchaser in ‘the: appellants’ books 
and the entries duly signed by him. From the 3rd to the 
27th Décember, 1892, the deceased defendant purchased in the 
like manner from ‘the plaintiffs clothes and. other articles, 
raising his indebtedness to them іо ће sum of Rs, 1,658-14-3. 


(1) [1918] A. C. 372. 





P. C. 


1918 

— ' 
LALA BALLA 

MAL 

7 v. 
AHAD Sait 


Lord Atkinson 
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P.O. This account is signed by him on the 98th January, 1898. 
1918 No interest whatever appears up to this to have been charged 
— upon it. On the 80th January, two days after thé correct- 
элш ness of the account was thus acknowledged, two bonds 
Anan Sm Wore executed by the deceased defendant in favour of Lala 
Balla Mal. The first for a-sum of Ra. 1,753-14-5, stated 

Lord attineon to be due under a bahi account entered in the deceased hand- 
writing on leaves Nos. .215 to 281, commencing from the 

18th November, 1892, to the 28th January, 1893, the deteased 

agreeing to pay this sum on the 1st’ August following with 

interest at the rate of 2 rupees per cent. (per mensem pre- 


. sumably), and in default of payment оп that date interest to 
be charged at Rs. 2:8: 0 per mensem, i. e. 30 per cent. per 
annum, 


The second bond contained & recital that the obligor had 
received from Lala Balla Mal 450 rupees in cash, and also a 
clause agreeing to pay this money with interest at the rate of 

, Вв, 2:8: 0 per cent. (per mensem presumably) on the Ist 
September then following. The bond then sets forth the 
fact that he had on tbat day executed another bond for 
Rs. 1,768: 14: 8, and provides that on the deceased’s default 
in paying both bonds the creditor was authorised to recover in 
any way he liked the entire money due with interest from the 
obligor’s personal property. In the plaintiffs’ books under 
date the 30th January, 1892, appear two entries signed by 
deceased defendant paning forth accurately these two transao- 
tions. 

There is not a particle of evidence in the case' to show that 
the plaintiffs ever made any threat to or put-any pressure 
upon the deceased defendant to induce him to атас these 
securities or either of them. 2 

The deceased defendant himself never во stated, and Balla 
Mal, who was examined as a witness on his opponent's behalf, 
stated that he never made any complaint to the father of 
Nasir-ud-Din; that the latter was in debt to him and had 
omitted to pay ; that he, the witness, looked upon Nasir-ud- 
Din as an honourable man ; that the things the latter bought 
in his shops were for Nasir-ud-Din’s family purposes, as was 
also the cash he borrowed ; that he, the witness, never practis- 
ed any fraud or undue influente upon the deceased defendant: 
that every time the latter executed a hundi he was in the habit 
of going through the accounts carefully; thet-all the hundis 
were in the decessed’s own handwriting ; and that whenever 
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a hundi- was renewed Nasir-ud-Din used to note on the batk 
of the old one the fact of renewal, &c. ` The deceased défendant 
‘relied much in this action on his own dissolute. and licentious |. 
habits, which were probably exaggerated to suit the case; but 
if this evidence of the plaintiff be true, and it is practically - 
uncontradicted, he was-one of the most careful, accurate, and 


585 


Р. О. 


1918 
—— 


ча Ваша 


AHAD 3 HAH 


business-like drunkards and debauchees that could be woll Zor Aitinson 


imagined. The principal plaintiff frankly admitted that he 
refrained from pressing the deceased defendant for payment 
of, the hundis given him from time io time by the latter 
in order that his interest might accumulate. If the deceased 
was solvent, or nearly solvent, and the payment of his debt 
was at all secure, it was a good investment of the plaintiffs’ 
capital. There does not to their Lordships appear to have 
been anything rapacious or exacting in the plaintiffs’ procuring 
the execution of these bonds on the 80th January, 1898, to 
secure the repayment of his shop debt and thé sum of 450 
rupees money advanced, unless it is to be found in the rate of 
interest, charged, 30 per cent. per annum, 24 rupees per 
mensem. Well, the interest allowed by the Chief Court in the 
decree is 18 rupees per cent. per annum, 1j rupees per mensem, 
It only exceeds that rate by 1 rupee per mensem; 2 rupees 
рег mensem-is by no means an unusual rate of ‘interest in cases 
from India‘ coming before this Board. And their Lordships 


think that Mr. De Gruyther was fully justified in contending, 


that if а suit had been brought immediately or some months 
after the 80th January, 1893, to have these bonds of that date 
set aside on any of the grounds mentioned in the above- ше 
tioned written statement it would ‘have failed. 

Now, ae appears from the table at the end of the judgment 
of the District Judge and from the documents in the case, 
neither the principal nor interest secured by these bonds was 
ever paid; but on the 28rd May, 1896, two years and nine 
months after the day by it named for payment, the ‘1st 
August, 1898, the arrears of interest then' due were capitalised, 
and & new bond as of that date for the sum of Rs, 862: 9: 8, 
bearing interest at the same rate, was executed by thé 
deceased. е 

Similarly nothing was paid on foot of either the principal 
or interest. secured by the second bond of the 30th January, 
1898, till the 31st July, 1896, "Two years and ten months 
after the day named fór payment the interest then due, 
amounting to Rs. 472: 8: 0; was capitalised, added to the 
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Р. 0, principal, апа-а new bond executed by Nasir-ud-Din to the 
1918 principal debt, 450 rupees and interest, making together 

ee, Rs, 922: 8: 0, bearing, interest at the same rate, Hs. 2: 8: 0 

n per cent. per mensem. This affords a fair illustration of the 
Axa», Se "ia manner in which interest -was capitalised and the debt aug- 
e ented. The District J udge has found that taking the various 
Lord Vadim pr groups of hundi as he has grouped them, that after the initial 
hundi: for 1,000 .rupees, dated the 24th J anuary, 1897, due on 

a book account then, first renewal was not given till -the 8rd 

May, 1900, three and a quarter years, and the second renewal 

now in guii was not given till the 7th October, 1904, nearly 

four and a half years after its predecessor became due, when 

no doubt the overdue interest was capitalised. 

The correctness of the table framed by the District J dgs 
cannot be questioned. The documents in the case establish its 
correctness. It clearly shows that, so far from, hundis, being 
renewed with undue frequency, they were frequently allowed 
to remain overdue for periods of from two and a half to four 
and a half years, before a renewal was taken and the overdue 
interest capitalised. In some instances the period of limitation 
of suits on hundis was allowed’ to run out before any renewal 
"was given, the debtor being thus in а position, if so disposed, to 
refuse to renew. .The District Judge having regard to these 
facts found that the numerous.transactions which took place 
between the plaintiff and the deceased defendant, including the - 
‘making of the notes ‘sued on, were not оп the face of them 
unconscionable contracts within the meaning of в. 16, sub- 
section (3), of the Indian Contract Act of 1872 as amended, 
Their Lordships concur with the learned District Judge in that 
conclusion. In their opinion neither the rate of interest 
reserved, 30 per cent. per annum, nor the, ‘capitalisation of 
overdue interest at intervals so lengthy as those proved by 
the dates of the securities themselves, nor the .two combined, 
are sufficient, to lead to a contrary conclusion. 

They. also concur with the learned District: Judge in , the 
second, conclusion at which he has arrived, namely, that the 
evidence does not establish that these contracts were’ of an 
unconscionable character. The decgased defendant was un- 
doubtedly.a spendthrift of, depraved and licentious habits. 
He undoubtedly became heavily, indebted to several creditors 
during the years “covered by the transactions. dealt with in 
_this appeal. . It was legitimate to prove these facts in order 
“to establish that he was a person .of weak and debauched 
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character, unable to resist the pressure of creditors if applied, 
or to resist the temptation to borrow money recklessly to 
gratify his lusts; but it was wholly illegitimate: to give any 
evidence as to tho terms on which he: succeeded in compro- 
mising with creditors other than the plaintiffs, From what 
appears, it may well have been that these other creditors were 
rather tricked into making easy settlements by their belief in 


the representations made that the father of;the deceased was ' 


either a less wealthy man than, in fact, he was, or that he had 
disposed of his property, as he was entitled to do, by gift 
inter vivos, The plaintiff, Balla Mal, heard that the defend- 
ant’s father had done this, but he considered that it was a 
mere. fictitious thing, done to defraud’ Е and paid no 
attention to it. 

It has already been pointed out that there is no evidence 
whatever that the plaintiffs ever sought, by threat, or other- 
wise, to induce or coerce the deceased defendant to give them 
any of the securities which he actually gave. Nor is there 
any satisfactory proof that, though the deceased defendant 
may have been extravagant and have spent more than he 


should have done, he was in necessitous circumstances when he. 


commenced dealing with the plaintiff Balla Mal, or that he 
was in pecuniary distress in consequence of the importunities 
or pressure of creditors or that 16 was to meet the claims of 
such creditors he borrowed money or bought goods on credit 
fromthe plaintiff. On the contrary, it would rather appear 
from the deceased defendant's own evidence that he borrowed 


this money from, and incurred these debts to, the. plaintiff 


in order to procure the means of feeding his own vices. 

The learned District Judge accordingly held that, even on 
the assumption that the plaintiff Balla Mal was in a position 
to dominate the will of the deceased defendant, he did not, to 
tse the words of s,:16 of the Contract Act as amended, use 
that position to obtain an unfair advantage over the deceased 
by extorting from him unconscionable bargains or’ otherwise, 


and that the deceased defendant’ had utterly failed to prove,: 


as he was bound to do, that the- plaintiff Balla Mal had in 
faot exercised undue influegce upon-him in any.of the trans- 
actions out -of which his ay. for the debt sued for 
ultimately resulted. . YS e 


Their Lordships concur with the learned Distriot Judge as ` 


to all these conclusions, and &hereforeit is for the purpose of 
this appeal unnecessary for them to. determine whether the 
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P.O. plaintiff Balla Mal in fact occupied a position to dominate the 
Ius will of the deceased defendant at all within the meaning of 
Lata B, Barn, the statute. The District Judge did not hold that the plaintiff 
Man ~ 'had acquired that position by reason of his being the latter's 
Ain: Bman Creditor toa large amount, holding various, negotiable .secu- 
Lord Atkinson - rities given by the defendant which almost at any time he 
-—— + -- might. have put in suit. On the contrary, the learned J udgó 

'" expressly held that there was nothing to suggest that the 
plaintiff Balla Mal and the deceased defendant as to all the 

aforesaid transactions did not in this regard contract with one 

another on perfectly equal terms, in which latter conclusion. 

А their Lordships concur. But the learned J udge went on to 
decide— | 

1. That the deceased defendant was in the position, of an 
expectant heir within the meaning of the decision in Chester- ` 
es v. Janssen ® and the authorities following. it ; 

. That the said plaintiff dealt with him on the ов Е of . 
is expectancy ; У | 

3. That a person so doing would be in a position to domi- 
nate the will of the expectant. heir within the meaning of 
8. 16, sub-section 1, of ив Indian Contract Act of 1872 as 
amended ; and 

4, _ As their Lordships understand his "judgment, that the. 
burden is by this statute thrown upon the person occupy- 
ing this position to show that he has not used it to obtain 
an unfair is over the expectant heir with whom he 80. 
deals, 

The. Chief Court concur with the learned District J гаре. on 
each of these, points, Where they differ from him is apparent- 
ly in this: that while he holds that the plaintiff Balla Mal. has 
discharged this burden, else he should have pronounced a 
decree against the plaintiff’s claim instead of in its favour as he 
has done, the Chief Court hold thet Balla Mal has failed to 
discharge the burden. That Court, however, appears to base 
its decision mainly, if not entirely, on the high rate of interest 

.veceived by the notes, 30 per. cent, coupled with the. great - 
augmentation’ of, the deceased defendant’s debt due to the 
capitalisation of interest. For the repsons already given, their . 
Lordships disagree with the conclusion of the Chief Court on 

' this latter point, and concur with the District Judge.” So that 
whether their Lordships, concur. with. the District Judge.on 
these points (1), (2), and (3), or not, since they concur with 


` (1) (1750) 2 Ves, Вер, 124, 


=. 
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him upon point (4), the result of the appeal would be the sama, `P. 0. 
On the whole, therefore, their Lordships are of opinion, 1018 

for the reasons already given, that the judgmentappealed from — ^7 

was erroneous, and should be reversed, that the judgment of таква 

the Judge of the District Court "was right and should be ye e 

restored, and that this appeal should be allowed, and they will “" = 

humbly advise His Majesty accordingly. The respondents Lora Adanson 

must pay the costs of the appellants ip tho Chief Court, and 

the costs of this appeal. 


J. M, P. 
Appeal allowed. 


Solicitors for appellants: Lewis & Yglesias, 
The respondants did not appear 








[On appeal from the High Court of Judicature at Calcuua.] + 
Present: 


Товр SHaw, LORD PHILLIMORE, SIR JOHN EDGE, AND 
MR. AMEER ALI. 


RAJA DURGA PRASHAD SINGH 1918 
V. 
TRIBENI SINGH. _ hee 


Bengal land law—Ghaiwali tenure— Rights of the Ghatwal and the family over the 
property subject to the tenure, 

In the zemindari of Kharagpur in the Bengal the Ghatwali tenure is 
ordinarily hereditary, the estate descending to such male member of the 

' family as the zemindar approves as competent, and it is the right of the 
family so long as they have male members competent to perform the duties 
to have one or more of them appointed ghatwals, but the incidents of the. 
tenure are nob such as to give the family any rights over the property 
while it is in the hands of the ghatwali, 

Where the zemindar on boing released from the performance of ghatwal 
duties, gave the Pottah to four ghatwals, members of a family, granting 
the lands (which were till then subject to the ghatwali tenure) in perpetuity 
at an annual fixed juma :— ; 

` ' Held, that the members of the family other than the four grantees took 
no beneficiary interest in the lands granted, 

In 1873, the zemindar of Kharagpur, Raja Lela Nund Singh, who was 
released from the performance of the ghatwali duties, granted a Mokurari 
Pottab of certain lands to four personsevho were till then the ghatwals of 
the lands granted, By a sale deed, dated the 9th April 1907. the plaintift- 
appellant purchased certain shares in the Mokurari lands from persons 

C^ who alleged that they or their predecessors and the four grantees were 
members of the same family, that the ghatwali lands had been in their 
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* ашу from time immemorial, and that the Mokurari grant was mado to! 
the said grantees on behalf.of the family. - 


THE plaintiff sued on the 16th March 1908 to eject the fret 
nine respondents to whom the interest’ of the grantees had 
passed. The Subordinate Judge dismissed the suit holding 


that the four Mokuraridars alone were the owners of the 


Mokurari lands ; that they alone enjoyed the lands granted; 
that the plaintiff’s vendors had no title to the Mokurari lands. 
On appeal, the High Court affirmed that decree holding that 
the plaintiff had failed to prove that his vendors had any title 
to the Mokurari lands or that they had possession thereof ever 
since 1873, The plaintiff, thereupon, appealed to His Majesty 
in Council. 


Upjohn K. C., De Gruyther, Е. C. and J. M. Parikh, for 
the appellant. —The Mokurari lands were béfore the grant 
ghatwali lands, which had been in the family of the plaintiff’s 
vendors and the grantees from time immemorial. Tho 
zemindar appointed ghatwals from the members of the family, 
which had the right to ask the zemindar to appoint fit person 
or persons as ghatwals. The ghatwals for the time being held 
the lands on behalf of the family. The Mokurari was granted 
to the four persons, who happened to be the ghatwals аб the 
time of the grant. They took the grant on behalf of all the 
members of the family. ` The Ekrarnama of 1878 showed that 
the lands had been ancestral ghatwali lands of the family, 
and that though thé grant was made to four members of the 
family, ‘all the members of the family had ‘an interest in the 
grant. The Rumford Market Case (Keech v. Sandford @y 
was relied on. Reference. was made to Raja Lelanund Sing 


"Bahadoor v. The Bengal Government? and Rajah Leelanwnd 


Sing Bahadoor v. Thakoor, Munoorunjun Singh. ~The 
Courts below had not appreciated the plaintiff’s evidence. 
There was reliable evidence to establish that the plaintitf’s 
vendors.received their shares of the profits of the villages. and 
that they had held Kamat lands. The Ekrarnama of 1878, 
which was a declaration against the interest, or ono by an 
occupier qualifying his estate, established. the general. claim 
of the family, and the plaintiff was therefore ны to 
recover at least that one anna share. 


ч, 


Dube, for the respondents.—Thore were, concurrent “findings 


Se eae Л, e FER CECE enter ME 
(1) (1726) 2 White & Tudor 706. (3) (1873) L. K L A. Sup. Vol. 181. 
(4) (1855)6 M. I, A. 101. MM : ME ERE 
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of fact that the plaintiff's vendors had no title and that they 
had never held possession of the Mokurari lands ; and those 
findings should not be disturbed: Sajjad. Kusain v. Wazir 
Ali Khan™, The Mitakshara law of inheritance was not 
applicable to ghatwali tenure and the ghatwali lands were not 

divisible as contended by the plaintiff: Rajah Nilmoni Singh 
` v. Bakronath Singh®; Anundo Rai v. Kali Prosad Singh ; 
Текей Kali Pershad Singh v. Anund Roy ® and Ohhatra- 
dhari Singh v. Saraswati Kumari, The title to the lands 
was in the four grantees. The Courts below have agreed in 
finding that the plaintiff’s vendors had never enjoyed the 
lands since 1878, and that the suit was, therefore, barred by 
limitation. 


De Gruyther K. C. replied. 
The judgment of their Lordships was delivered by 


LORD PHILLIMORE,—The suit to which this appeal alates is 

brought to recover certain lands formerly held under ghatwali 
tenure, in the zemindary of Kharakpur in Bengal. 
. These lands were originally held by the zemindar under the 
ruling :power upon terms that the zemindar should perform by 
himself or his tenants the duty of guarding the ghats or passes 
against marauders, and preserve the peace of the district, and 
discharge other police services. 

In the year 1838 the Government, being of opinion: that 
these duties could be, and indeed were being, better performed 
by their own officers, and that the Government was entitled to 
resume these lands, as the services for the performance of 
which they were originally held were no longer needed, claimed 
to resume them accordingly. 

Litigation ensued, and the Government was successful in 
the Courts in India, but the decision was reversed on appeal 
to the Privy. Council, and the Raja zemindar was quieted in 
his possession. 


The case was decided in 1855, and is reported as Raja’ 


Lelanund Singh Bahadoor v. The Government of Bengal. 
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P. 0, 


Ав it was still possible that the Government might insist · 


upon the zemindar performing certain of the original duties, 
a compromise was entered into, and a settlement was arrived 





ау (1912) L. R. 39 L A. 156; (4) (1887) L. R.15L'A 18. 
Р - 44Bom, L. В, 1055. (5) (1894) I. L. В, 22 Cal, 158. 
@). (1882) L. R. 9I. A. 104, — . б) (1855) 6 M. T. A. 101, 


'(3) (1884) I. L. R. 10 Cal, 877. 
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- at by which the zemindar paid а jumma of 10,000 rupees per 


annum, and' was released from further performance of these 


. duties, i 


Thereupon he in turn endeavoured to resume their tenures 
from the several ghatwals on the ground that their ‘services 
were no longer required. This led to much’ litigation with 
varied fortune. In two cases reported together in the supple- 
mental volume of Indian Appeals, p. 181, ‘the first being 
Rajah Lelamwnd Singh Bahadoor v. Thakoor Manoorwnjun 
Singh, th» ghatwals were successful both in India and before 
the Privy Council. Та в third case heard at the same time the 


' ghatwal got better success before the Privy Council than” he 


had in India. Those cases were decided in 1878.  Furthér, it 
appears from the judgment of the Subordinate Judge that 
there were some other cases, apparently not reported, in which 
the judgments in India were in favour of the'zemindar, but 
the decisions in the Privy Council in favour of the ghatwals. 

In the case of. the particular lands now in dispute, they 
were held by four ghatwals, and tbe decision went against 
them and in favour of the zemindar in the High Court at 
Calcutta, and they appear to have neglected to appeal in time; 
but on learning that other ghatwals in a similar position had 
been successful before the Privy Council, they became much 
dissatisfied, and were endeavouring to see if they could ‘not by 
some means reopen the question, when ‘a compromise was 
arrived at, and the zemindar gave a pottah. to the four ghat- 
wals granting the lands in perpetuity at an annual uniform 
jumma of 1,031 rupees. р 

This pottah is dated the 6th July, 1878. The еи 
Dharmu Коу, Chaman Roy, Gokul Roy, and Mangal Roy are 
described in it as former ghatwals of the mouzah named in the 
pottah, and it is recited that “the said mouzahs, original with 
dependency, had from the time of the former Rajas been in 
the’ possession and occupation of you and your ancestors by 


‘virtue of ghatwali right.” The litigation and the agreement 


of the parties to comè to ‚ап amicable settlement are then 
recited, and the Raja proceeds to make the grant in the follow- 
ing words: "Therefore I have made in favour of you the 
permanent istamrari mokurari settlement in . perpetuity, 
descendible to progeny and generation after generation in 
respect of Mouza Khadawa, &c., original with dependencies in 
existence from before.........at an *annual uniform jumma of 
1,031 rupees." d E 


VOL, XXI. ] THE BOMBAY LAW REPORTER. 


. The four grantees thereafter dealt with the property as 
their own, as property held by each severally, in respect of his 
4-anna share as a member of a Hindu family, holding jointly 
with his sons and grandsons. 

- The four grantees, as managers or Kartas of a Hindu 
family, jointly made mortgages and leases, and, in particular, 
in the year 1884 they, with their sons and other descendants, 
executed two mortgages in favour of Shitabai Singh. ` Upon 
these mortgages decrees were ultimately obtained, and the 
villages were sold in execution to the first party defendants, 
whose representatives are the respondents appearing before the 
Board to support the judgments under appeal. Delivery of 
possession was made on the 6th March, 1897. -It should be 
added that since the date of delivery the first party defendants 
or their predecessors have been in possession. 

The case made for the plaintiff appellant accepts a large part 
of that of the defendants respondents. The pottah is admitted, 
as also are the apparent title thereby created in favour of the 
four grantees, Dharmu, Chaman, Gokul, and Mangal, the title 
deduced from them to the first party defendants, and the 
possession by the latter from the ‘date of delivery upon the 
sale. The case made is that the pottah was granted to the four 
grantees as representatives. of one great family descended 
from a common ancestor, and that all the male descendants 
have beneficiary interests in the several mouzahs according to 
their respective shares per stirpes, and that the plaintiff is 
the assignee of interests of several of these descendants in 
respect of shares amounting to seven annas and a fraction, or 
nearly half. A short pedigree will show the origin and nature 
' of the several interests which he claims to have bought :— 
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On the assumption made on behalf of the plaintiff- Rupdeo, 
a brother of Chaman and his descendants havea claim to some 
beneficiary share, presumably a one anna share, Chintaman, 
brother of Dharmu and uncle of Chaman and his descendants 
would have a two anna share; in the other line, Ajit and his 
descendants would have a four anna share, and Chauthi and 
his descendants a two anna share. The plaintiff has bought 
up all these shares, except those of some of the descendants 
of Chauthi. 
` Lachman Roy, the common ancestor, flourished about 1750. 
He was probably in his day the ghatwal. His son Bahore was 
ghetwal; so was Bahore’s son Ajit. Sukdeo, the grandson by 
the other line, was ghatwal apparently with Bahore, and later 
on with the latter’s grandson Anandi. In 1854 ‘Digan, father 
of Mangal, was ghatwal in conjunction with some member of 
the other line; probably Dharniu; and then in 1864, when the 
zemindar sought to eject them, the four grantees were the 
ghatwals. 

The plaintiff suggests that they were chosen as the repre- 
sentatives of the several branch families, and held their shares 
of the family estate on behalf of all the male members. This 
case is rested upon three grounds: the nature of the ghatwali 
tenure as determined by the several decisions of the Privy 
Council, the alleged enjoyment by the beneficiaries of their 
respective shares from the grant of the pottah to the sale by 
the Court, and upon an ekrarnama executed on the 22nd 
September, 1873, that is between two and three months after 
the pottah. | 
. Ав regards the first’ ground there are several decisions 

of the High Court and of this Board on the nature of this 
tenure. 


' Some have. already been cited, and in addition special 
reference may be made to Rajah Nilmoni Singh v. Bakranath 
Singh™, decided in 1882, а case not so much in point as the 
ghatwali lands were in another zemindary, and to Tekait 
Kale Pershad Singh v. Amund Roy O, decided in 1887, 
concerning other lands in the zemindary of Kharakpore. 

The result of the decisions is that the ghatwali tenure is 
. ordinarily hereditary, the estate descending to such male 
member of the family as the zemindar approves as competent, 
and that it is the right of the family so long as they have 
male members competent to perform the duties to have ‘one 


(1) (1882) L. R, 9 L A, 104. (2) (1887) L. Б. 151, A, 18; 
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or more of them appointed ghatwals. It was certainly an 


' advantage to the whole family that one of their members 


Should hold the office and' the tenure, He could put otber 


‚ОА. Duna ‘embers of the family into minor offices and grant them 
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subordinate interests commonly called Jotes, and he could and 
would generally provide for the family in the manner expected 
of its head. But this is a long way off making him a trustee 
for the family or treating the ghatwali estate as possessed by 


the-family and reducing the ghatwal to the position of karta 


‘or managing head of the familys Their Lordships do not find 
that the incidents of ghatwali tenure are such as to give the 
family any rights over the property while it is in the hands: 
of the ghatwal, and they find themselves upon this point in 
full agreement with the Courts in India. So far, therefore, 
if the assumption were io be made that the scheme of the 
pottah was to preserve family rights, there would still be no 
reason for holding that they extended so as to give апу bene- 
ficiary interest in the mouzahs to the male members of the . 
family other than the actual grantees. 

- The plaintiff, however, relied upon an assorted actual 
possession and the receipt of their share of the rents and profits 


y his vendors or their predeceasors- in-title, and he called 


several witnesses to depose to this. He laboured under an 
initial difficulty in stating what those shares were, as they had 
been variously stated in his plaint and in & previous plaint in 
a suit brought by: his vendors in March 1898 and discontinued 
by them, it was said, on account of poverty, and again 
differently stated in other proceedings. But itis unnecessary 
to discuss this matter at length. The Subordinate Judge who 
saw and heard the witnesses for the plaintiff did not accept 
their testimony, and the High Court saw no reason for 
differing from him. It was contended on behalf of the plain- 
tiff that the Judges of the High Court made no independent 
examination of this evidence, and that their Lordships are 
therefore not bound to treat the case as one of concurrent 
findings on faat, and their Lordships permitted the counsel for 
the plaintiff to read and comment upon this evidence, But 
the result is that their, Lordships see no reason for differing 
from the judgment of the Subordinate J udge upon this point ; 
and it must be taken that the plaintiff did. not sueteod in 
proving that'his vendors or their predecessors-in- title were 
'ever in possession or in the enjoyment ‘of shares in the rents 
and profits since the grant of the pottah, 
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. There. rémains for consideration- the argument for the 
plaintiffifounded upon the Ekrarnama: This argument was 
rejected;by.the Subordinate: Judge: and by the.High Court, 
and their Lordships as it will bo seen have come to the ваше 
conclusion in the end. . But the point is not altogether easy to 
decide, for there is pr imá facie some weight. in the contentions 
founded upon this document, . 

"The.grantor is one of the four grantees under the pottah, 
Dharmu. Roy. He describes himself as son and heir of Sukh- 
deo.Roy and recites that the four mouzahs form an ancestral 
ghatwali mahal which have “since olden time been in our 
possession and occupation.”.. He then’ recites that the Rajah 
had taken possession of Шеш and done, away with the ghat- 
wali tenure and that thereafter by amicable. settlement ihe. 
mouzahs were obtained “under a Mokurari pottah, at an 
annual jumma of Company's. 1,031 rupees, in the name of the 
four grantees.” sw ; 

The document proceeds as follows : — 

- “As this mahal is our old ancestral Ghatwali, and анг our names are 
гесогдей in the Government office, &c., yet all the heirs who ае the heirs of 
tho common ancestor, have been in equal possession thereof in the moffusil, and 
all'the heirs have boen and are supported and maintained thereby in the 
moffusil, and whereas one seb of these moffasil co-sharers, namely, Ganpat Roy, 
Gurdayal Roy, Gopi Roy, and Sri Roy, the four brothers and the own nephews 
of .me, Dharma Roy, 18 nob satisfied unless their names are recorded or they 
obtain a deed, therefore, of my own accord and free- -will with a view to ‘put 
a’ ‘stop to disputes in future, I do hereby make a valid declaration and give out 
in writing that, after paying the rent mentioned :n the said mokurari pottah 
and the village and Court expenses, Ganpat Roy, Gurdayal Roy, Gopi Roy, and 
Bri Roy shall get one-anna share out of the share of me, Dharmu Roy, and 
tlie said four brothers will divido equally amongst themselves the said one-anna 
share; that‘-although the ‘names of us, the said mokuraridars are recorded in 
the suddar serishta of tho said Raja Saheb, still the said Ganpat Roy and 
others, the four brothers, shall always continue to hold possession in the moffusil 
to the extent of one-anna share, and that all the co-sharers and co-partners 
shall have to ‘pay all expenses which have been incurred in obtaining the 
mokurarj pottàh of the aforesaid mouzahs, as also the expenses which may be 
incurred in future .in connection, theiewith,. in proportion to their respective 
shares,” 

. The other three grantees were wilnesses to the execution... 

It “appears that when the document , was , presented for 
registration, Dharmu opposed the registration stating that he 
had, nọt éxeouted the deed and that he did not know how to 
write, but ihat eventually it was registered under an order of 
the District Jadge, Dharmu, however, was illiterate and had 


signed by the pen of & ‘scribe, 
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P.C. >Ik could not be disputed that this document constituted an 
1918 admissible and relevant piece of ‘evidencé, and that both the 
ак recitals and Ње operative part have to be considered. -But the 
Pzasuap two'do not stand upon the same footing. The recital that all 
Scu һе heirs of the common ancestor have been'i in:equal possession 
Trent of the mouzshs is larger than is necessary for the operative 
Swan part of the deed ; and it may be that whereas Dharmu was 
Lord ^ content to settle a one-anga share for the benefit 'of the sons of 
Было; his deceased brother, and the deed in its operative part was 
therefore a true expression of his will and rightly registered, 
yot that he being “illiterate had not understood or intended the 
° terms of the recital, or that his co-grantees did not approve of 
them, and that this was the Pap antn of the opposition to 

the registration. 

The draughtsman may have thought it expedient to ae 
something in the nature of a consideration so ag, to take the 
deed out of the category of voluntary settlements, and he may 
have been carelessly or wrongly instructed. 

The learned Subordinate Judge endoavoured to cut the 
knot by’ inferring that some other members of the family 
fraudulently introduced this recital. But there is no warranty 
in the evidence for inferring fraud and no suggestion of it 
appears to have been made to any of the plaintiff’s witnesses. 
All that can be said is that it is possible that such was the 
case. : ; 

There is, however, a stronger comment which was also 
made by the Subordinate Judge and that is that the recital is 
not only larger than the. operative part, but inconsistent with 
it. Ор any theory of descent per stirpes the descendants of 
Sukhdeo would have an eight-anna-share and each of the four 
sons a two-anna share, The four sons of Chintaman in whose 
favour the deed is made would have their father’s two- 
annas aud Dharmu would have two-annas and no more, But 
he is parting with one-anna share only and keeping three on 
the theory, for himeelf. 

The suggestion made on behalf of the plaintiff to meet this 
difficulty was that it was intended that the other grantee of 
the Sukhdeo line, Chaman, son of Lachinan, should give out 
of his four annas & second anna to the sons of Chintaman, and 
apparently that Dharmu and Chaman should fürther centribute 
one-anna share each for their brother Rang Lal who was then 
living and ultimately died childless, 
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On this theory Chaman would further have to denude 
himself of another anna share to his brother Rupdeo whose 
descendants are some of the vendors to the plaintiff. 

Ingenious as these suggestions are they are wilhout warrant 
in the evidence or the documents and wholly fanciful. 

This being so, the recital in the ekrarnama, though not 
without weight and not to be wholly put aside as a piece of 
evidence cannot, in their Lordships’ opinion, as it did not in 
the opinion of the Subordinate Judge, or in that of the High 
Court, outweigh the mass of evidence, which makes against 
the very difficult legal title which the plaintiff seeks to 
establish, 

It remains, however, to consider the operative part of the 
document, which is in terms a grant of a one-anna share to the 
sons of Chintaman, through whom among others the plaintiff 
claims, and 4o see whether, though the plaintiff fai]s in his 
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claim to the larger share (seven-annas and a fraction) of the 


estate, he yet could succeed in respect of a one-anna share, 


Many answers have been made to this claim. It is not that 


put forward by the plaintiff in his plaint. He did not rely 
upon the Ekrarnama as a conveyance'of this one-anna share, 
but as в declaration against interest, or one by an occupier 
qualifying his estate, establishing the general claim of the 
family. The document was conditional only. If, as is pro- 
bably the right construction, the pottah is a grant to the four 
grantees, each taking in respect of their separate shares as 
members ofa joint Hindu family with their sons and grand- 
sons, Dharmu could not convey away a part of his estate to 


the prejudice of the other members of his joint family, and ' 


the deed could only operate quoad his life interest, which has 
expired. 


It was suggested as an answer to this last argument that : 


it would be within the authority of the karta or head ofa 
family to make com promises. 

But the one conclusive answer to any case in respect of this 
one-anna share is the Statute of Limitations. The learned Sub- 
ordinate Judge in his very earefal judgment, considered this 
plea, but upon the whole,rejected it on the ground that the suit 
was iastituted on the 16th March, 1908, and the date from 
which the twelve.years began to*run was when the auction 
purchasers took delivery of possession, that is the 6th March, 
1897. And the High Court in the view whigh 16 took of 
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P.G the oase found it unnecessary to express any opinion upon 
1918 this plea. | | 
Est ‘Inasmuch, however, as none of the vendors to the plaintiff 
‘Raia Danad or their predecessors-in-title have been in possession of any 
Sixen — shares in the property, including therein this one anna share, 
tana it must be taken that the statute began to run at least from 
Binon the time when the sons of Chintaman did not receive the 
Lord benefits which the ekrarnama purported to give them, that is, 
Phühmo'* from the year 1873. 
Upon the whole, therefore, the plaintiff has failed to prove 
title to any portion of the property in suit, and ‘the decrees 
еж. of the Subordinate Judge and the High Court dismissing 
his suit were right, and their Lordships will. humbly re- 
commend His Majesty that the appeal should be dismissed 


with costs. 


J. M.P. 
Appeal. dismissed, 


Solicitor for appellant: Edward Dalgado. 
Solicitors for respondents: Watkins and Hunter. : 





[On appeal fiom the High Court of Judicature ut Calcutia,] 
Present: 


Lorp .SHAW, Sig Joun Еров, Мв. AMEER ALI AND 
SIR WALTER PRILLIMORE, BART. 


· 1918 MOHUNT PARMANANDRA DAS GOSWAMI 
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Orissa Land Law—Khurdah Hstate—Surbarakar, incident of the ofice of— Grant, 
of vilages in the Khurdah Letute- -Grante.’s right to dismiss the Sarbarabar 
and to resume Sarbaral: 211 jagir lands. 


Sarbarakars in Khurdah in Orissa had under the Government no heritable 


or transferable right in their office of Sarbarkar or in the Sarbarakari 
г  jagirs, and were liable to be dismissed for misconduct.’ On dismissal they 


lost all right to occupy any Sabarakari jagirs, and on the termination of a. 


settlement they were bound to enter into a fresh engagement with 
the Government if they wished to be continued in the office of Sarbarakar, 

In 1861, the Government granted certain monzahs in Khurdah revenue 
free bnt subject to the engagement of the Sarbarakar with the Government 
for the period of the then ourfent settlement, which expired in 1880. 
That Sarbarakari died in 1839 and was.suooeeded in the office. by his son, 
the defendant. On the completion of а fresh settlement in 1899 thg 
flefendant, though calted upon by the grantees to execute an ekrarqnama 
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„as Sarbarakar refused to do go, and claiming to be a tenure-holder: 


collected rents from tle tenants and misappropriated the same, The 
о, grantees thereupon dismissed him from his office ond brought the suit to 
recover the lands in his possession :— 

Held, that the grantees were the proprietors of the mourah РӘ л that 

the defendant was merely a Sarbarakar and nob а tenure-holder, that his 

Йй position was the same as that of а Barbarakar under the Government, that 

his act8 amounted to misconduct, for which he was rightly dismissed from 
hig office.of Sarbarakar, and that the grantees were entitled to. decree in 
ejeotmenb and possession of the mouzahs'and of such Sarbarakari Jagirg 
lands.es were situated within the ambit of the said mourabs, 

TRE suit giving rise to this-appeal was brought. by ilis 
| plaintiffs- -appellants, who alleged..tbat: they were the. pro- 
prietors'of certain villages in Orissa which at one time formed 
part of the Government Khas estate called Khurdah and were 
granted to them in 1861 subject to the engagement of the then 
Sarbarakar with the Government, that the first defendant who 
succeeded his father the said Sarbarakar was merely an office- 
holder and liable to dismissal for misconduct «during -the 
currency of a settlement and liad no right of renewal of the 
appointment at the close thereof, that.on completion of a new 
settlement in 1899 the plaintiffs calied upon the first defen- 
dant to execute a Kabuliyat 88 Sarbarakar but he refused to 
comply with their demand, that they thereupon dismissed the 
first defendant, who however, claimed that he was a tenure- 
holder and collected rents from the tenants and misappropriat- 
ed the same. The plaintiffs, фено; claimed to nem the 
first defendant. «©. ; 

. The first defendant contended that he was. not a mere 
servant of the plaintiff, but that he and his ancestors were 
tenure-holders not liable to dismissal.or summary ajectment. 
The Subordinate Judge held that the plaintiffs were the 


proprietors of the suit villages, that the first defendant was а. 


Sarbarakar and not, a tenure-holder, and. was liable to 
dismissal for, misconduct, and that by his acts he had dispos- 
sessed the plaintiffs and had been dismissed from his. office of 
Sarbarakar. „The High Ooürb: upheld the finding that the 
, plaintiffs were the proprietors of the villages in suit, but they 
held that the first defendant was a tenure-holder. 
Plaintiffs appealed to His Majesty in Council., 


De: Gruyther K: 0; and J. M. Parikh, for the appellants. — 
The Courts in “India have concurrently found that the plaintiffs 
are’ the owners | of the D end the | onus lies-on the first 
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defendant to prove that he is a tenure-holder thereof. It is 
submitted that he has failed to discharge that onus. In the 
record of rights prepared during the last settlement he is not 
recorded as а tenure-holder. He says in this evidence that 
he knew that he was not recorded asa tenure holder, that 
he applied to Ъө, во recorded but did not know what was the 
result of his application. Itis submitted that the presumtion 
is that he is not a tepure-holder: See Bengal Tenancy Act 
(VIII of 1888), ss. 101, 102, 103 and 108A, 

It is submitted that he was Sarbarkar and his position as 
such is the same as that ofa Sarbarkar of the Khas Mahal, 
portion of the Khurdah Estate of the Gcvernment. He was 
liable to dismissal for misconduct and bound to execute a fresh 
Kabulayat on completion of the last settlement in 1899. He 
was not entitled to a renewal of his office, nor was he entitled 
to collect rents from the tenants. It is submitted that the 
plaintiffs were right in dismissing him, 


Н, N, Sen’, for the first vespondent,—Sarabakar tenures in 
Cutiach are permanent, hereditary and transferable: Sadda- 
nando Maiti v. Nowratiam Maii», 


The judgment of their Lordships was delivered by 


Sin JOHN Epaz.—This is an appeal against two decrees, 
dated the 4th June, 1918, of the High Court at Calcutta, 
which modified a decree, dated the 22nd March, 1909, of the 
Court of the Subordinate Judge of Cuttack. 

The suit in which this appeal has arisen was brought in the 
Court of the Subordinate Judge of Cuttack by the appellants 
on the 5th Oatober, 1907. 

The plaintiffs, who are the appellants here, claim to be, 
with the defendants Lakimani Ama and Bhagabat Deb Thakur; 
proprietors of revenue free lands in Orissa. Kripasindhu Roy, 
who will be in this judgment referred to as the first defendant, 
is the principal defendant. The plaintiffs claim a declaration 
that the lands in dispute in this suit are their free behali 
lands held and enjoyed by the plaintiffs and the defendants 
Lakimani Ama and Bhagabat Deb Thakur; a declaration that 
except the share of 11 gandahs, 3 karas, 7 dantis, 10 biswas, 
9 gandahs, 1 kara of the Darpanarayan Math purchased by 
the first defendant, he has по right to the share of IS annas, 
8 gandahs, 1 danti, 5 biswas, 10 gandahs, 3 karas of the lands 
in dispute; a declaration that 57:892 acres of land mentioned 


i (1) (1871) S Beng. L. R 280. 
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in schedule (Kha) of the plaint is the Sarbarakari chakran Р. С. 
jagir land appertaining to tha properties in suit, and that the 1918 
first defendant-has no right of occupancy in 30:045 acres of — ~~ 
land mentioned in schedule ( Kha); a decree of ejéctmont IE 


DRA Das 
against him from the disputed lands mentioned in Schedules Goswaut 


(Ka) and (Kha); mesne profits; an account of moneys received Kaira 

by him as Sarbarakar from 1306 to 1308 Fasli; and any Br*Pmu Roy 
other relief to which the plaintiffs might be found to be Sr Join Edge 
entitled. 

It was alleged in the plaint that the first defendant held the 
lands from which it was sought to eject him by virtue of his 
office as a Sarbarkar in the service of the plaintiffs and their 
co-sharers, who are Mathdharis, to whom or their predecessors 
the Government had granted in 1861 five mowzahs of Garh 
Atiri in Khurdah revenue free, in lieu of an annual allowance 
of salt theretofore made by the Government to the Mathdharis. 
The five mowzahs were Bande, Koranga, Sardhapore, Atiri, 
and Chutipalang. It was alleged by the plaintiffs that it 
was the duty of the first defendant as Sarbarkar to collect the 
rents due from occupiers of lands of the plaintiffs, to account 
for moneys received by him as the .Mathdharis’ Sarbarakar 
and for disbursements, and that he was liable to dismissal 
from his office for misconduct. It was also alleged by the 
plaintiffs that the first defendant, in right of his office of 
Sarbarakar, was entitled to apply to his own use 20 per cent, 
of the rents received by him from the lands of the Mathdharis, 
and to hold certain revenue-free grants of land known as 
Sarbarakari jagirs. Some of the Sarbarakari jagir lands 
which were held by the first defendant asa Sarbarkar of the 
Methdharis were in Mowzah Bande, which had heen granted 
to the Mathdharis by the Government in 1861, other Sarbara- 
kari jagir lands which were held by him as Sarbarkar of the 
Mathdaris were in Mowzab Panasabasta, which had поб been 
granted to the Mathdharis. It was alleged in the plaint that 
after the settlemont which was completed in 1899 the first 
defendant, having been called upon by the Mathdharis to 
execute an ekrarnama as Sarbarkar and directed by the 
Mathdharis to collect as their Sarbarkar the newly assessed 
rents of their lands, and to pay the same to the Mathdharis, 
did not execute the customary ekrarnama, and assuming to be 
himself the proprietor of the Mathdharis lands collected rents 
from the tenants of those lands and misappropriated the same, 
and that in consequence of such misconduct the Mathdharis 
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P:Q dismissed him from his office of Sarbarkar. It was also 
1918 alleged in the plaint that the first defendant had dispossessed 
—— the plaintiffs. 
rendir. : By his written statement the first defendant ПЕ all -the 
Goowamt material averments contained in the plain’; he denied the title 


Kirra of the plaintiffs, and alleged that the plaintiffs’ claim was false 
Вінрно Roy and fraudulent, and that he was a tenure-holder of the lands 
Sir John Hage of the Mowzahs from which the plaintiffs sought to eject him 

——~ апа held the jagir lands in his own right, and denied that he 
was liable to dismissal from his office of Sarbarkar. 

The Subordinate Judge of Cuttack found on the evidence 

. that the first defendant was not a tenure-holder of the 

Mowzabs in suit; that he was a Sarbarkar liable to be dis. 

missed from his office for misconduct and that by his acts he 

had dispossessed the Mathdharis, and had been dismissed from 
his office of Sarbarkar ; that 90:045 acres of the 57:892 acres 
mentioned in Schedule (Ga) of the plaint were rayati lands, 
and that 27:847 acres, romainder of the 57:892 acres, were 
.Sarbarakari jagir lands which were liable to resumption on 
the dismissal of the first defendant from his office of Sarbara- 
kar. The Subordinate Judge found that 19:677 acres of the 
27:847 acres were in Mowzah Panasabasta. Не dismissed the 
claim for an account as time-barred; he reserved the ascer- 
tainment of mesne profits; and he found that the plaintiffs 
were entitled to a declaration of their revenue-free title to 
the Mowzahs in dispute. The Subordinate Judge gave the 
plaintiffs а decree declaring their proprietary right to the 
share which they claimed in the Mowzahs in dispute ;' decreed 
that the plaintiffs and the defendants on whose behalf they 
claimed should be jointly put in Khas possession of those 

Mowzahs, with the exception of 30045 acres, which he ‘had 

found were rayati land, : 


“if the defendant No. 1 (the first defendant) as a Sarbarakar, as found in the 
judgment, do поб in two months execute a kabuliyat in their favour, agreeing 
to pay annually the sum total of the 1ents assessed on tenants as per khatians 
prepared during the last settlement, deducting 29 per cent. thereon, .msnus the 
rent payable in respect of the jagir land 1n his possession, for a term expiring 
with that of the present settlement...It the defendant No.1 exeonte the 
kabuliyat within the time allowed to him, the plaintiffs will not have Khas 
possession of the Mowzahs in suit.” 


From that decree the plaintiffs and ‘the first defendant 
respectively appealed ёо the High Court at Calcutta, 

As stated in the judgment of the High Court, the case of the 
plaintifs as argued on the appeal was that the first defendant, 
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his: father and grandfather before him, were mere officers or Р.С. 
servants, firsb of the Government, then of the Mathdharis, 1918 
liable to dismissal for misconduct during the currency ofa “7 
PARMANDRA 
. Settlement, and. having no right to “any кенеа of their ps Goswami 
appointments at the'close thereof. PM 
“They, therefore, sued for the ejectment of defendant No. 1 (the first Біхрно Roy 


defendant) from the 24 mowzahs in suit, and also.from the jagir landa recorded = 
in villages Bande and Panasabasta.” Sir John Edge 


As stated in that judgment the first desde 
~ “on the other hand, contends that he and his ancestors were and are tenure- ' 
-holders, not liable to dismissal or summary ejectment, and that he held the 
jegir lands in Bande and Panasabasta as Dalabehara and not за Sarbarakar.” 

The learned Judges on the appeals considered historically 
the position of Sarbarakars in Khurdah, from the insurrection 
in. 1817 of Jagabandhu Mahapatra, the hereditary Bukshi or 
commander of the forces to the Raja of Khurdah, down to the 
present time, &nd relied mainly for the information om which 
they acted on the “Selections from the correspondence on the 
settlement of the Khurdah Estate, in the district of Puri” 
(Vol. I published in 1879, Vol. II published in 1881). 

The Mowzahs which were in 1861 granted revenue free to 
the Mathdharis were in and prior to 1818 and thence until 
1861 Khas Mahals in proprietary possession of the Govern- 
ment, by whom the Sarbara&kars were appointed. It is not 
necessary for their Lordships to refer to all the reports and 
papers contained in the “Selections,” to which their atten- 
tion has been drawn at the hearing of this appeal. They will 
refer to those of them only which they consider to be the 
most important. 

Mr. Forrester, who was the Deputy СЛ in special 
charge of Khurdah, in his report of the 17th October, 1819, on 
the then settlement, stated that he had in general admitted as 
Sarbarakars the persons who had entered into engagements at 
the preceding settlements, &nd had reverted to the rates fixed 
for the differént classes of land in the different villages by 
Gholam Kadir in 1806, that the Sarbarkars were bound by their 
engagements to adhere to those rates, and not to charge more 
than 4 annas per man on new cultivation, and Mey hed no 
proprietary right in their villages. (‘Selections,” Vol, I, 
p. 105). Mr. Forrester also in his report referred to the general 
resumption of jagir lands after thé rebellion of Raja Mukunda 
Deo and his followers. The Governor-General in Council 


Б, 74 


586 ‘THE BOMBAY LAW REPORTER. [ VOL. XXI. 


P.C. -confirmed Mr. Forrester's settlement, which was for a term of 


1918 years. 
SE Mr. Wilkinson, whu had succeeded Mr. Forrester in charge of 
PAREN Khurdah, in a report of the 24th October, 1836, on a settle- 


Das Goswanr 
xb. ment which he had made, stated that he had— 
Вімрно Roy “taken from the old Sarbarakars engagements for the payment of the aggre- 
— gate of the raiyati rents, less 20 per cent. in lands and money, and that in this 
Sir John ohn Bdge 20 per cent, he had included the assessed or estimated rents of the jagirs 


reserved for Delabeharas and Dalais by Government order.” 
He added that the Delabeharas were removable for- mis- 
conduct and claimed no proprietary rights (“Selections,” Vol. I. 
p. 123). On the 22nd August, 1887, the Government: confirm- 
ji ed that settlement of Mr. Wilkinson, and stated its &greement 
with Mr. Halliday, then member of the Board of Revenue— 


“that neither the engagements (of the Sarbarakars) with: Government nor, of 
course, the lands by which the service rendered is remunerated, should be 
matters of inheritance and liable to subdivision among heirs” (‘Selections,” 
Vol I, p. 133). 

The orders of the Government were on the 16th September: 
1837, forwarded by the Board of Revenue to the Commissioner 
with the following instructions :— 

“You will cause ib to be distinctly notified to the Sarbarakars that at the 

; expiration of the present settlement Government will select its own engager, 
wherever they may choose to exercise the right во to do, and that the present 
incumbents will be held liable to dismissal for default or bad behaviour satis- 
factorily proved before the local authorities, It is very desirable that in all 
future cases individuals only should be acknowledged and allowed to treat as 
Sarbarakars.” (Seleotions,” Vol. І, p. 133). : 

In his report to the Board of Revenue of the 5th October, 
1880, Mr. Metcalfe, then Commissioner of Orissa, stated in rela- 
tion to Khurdah :— 

“The Government revenue of Khurdah has hitherto been colleoted by (1) 
sarbarakats proper, (2) by pursethia, (3) by reportdars. 

“The first enjoy jagir lands, and enjoy rents of lands brought under cultiva- 
tion during the period the settlement runs, 

“The second are sarbarakars of homestead lands, who, as a rule, do not enjoy 


jagir lands. 
“No one of the three classes has any proprietary or hereditary rights,” 
(“Belections,” Vol П, p.258.) ` oN, 


The reports and papers.in the “Selections” from the 
‘correspondence relating to the settlements in Khurdah have 
satisfied their Lordships that Sarbarakats in Khurdah had 
under the Government no heritable or transferable right in 
their office of Sarbarakar or in the Sarbarakari jagirs; that ` 
they were liable to be dismissed for mis¢onduct, and that on’ 
dismigsal they lost all right to occupy any Sarbarakari jegirs; 
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and that on the termination of a settlement they were bound Р. O. 
to enter into a fresh engagement with the Government if they 1918 
wished to be continued in the office of Sarbarakar. When the ~~ 
Government in 1861 granted the Mowzah revenue free to the ове 
Mathdharis a settlement had in 1857 been made, and the _% 
Sarbarakars, including. the first defendant’s father, Brindaban, Sonu Roy 
had entered, into engagements by Kabuliyats with the. 73, ohn Edge 
Government for the period of the settlement, and the grant to 
the Mathdharis was. subject to those engagements of the 
Sarbarakars. That settlement terminated in 1880. Brindaban 
died in 1889. The statements in the suits in which Brindaban 
was concerned, which are referred to in the judgment of the 
High Court, do not alter the conclusions as to the position of 
Sarbarakars in Khurdah which are to be drawn from the 
reports and, papers in the “Selections,” 
Тһе, High Court came to the conclusion that it was clear 

that from 1818 onwards the tendency of the Government and 
. of the majority ofits officers was to regard the Sarbarakars in 

Khurdah as mere office holders, and that in practice their 

position, was hereditary. The High Court held that the 

first defendant was a tenure-holder, and by its decree in the 

appeal in .which the plaintiffs were the appellants dismissed 

their appeal. In the appeal in which the first defendant was 

the appellant the High Court by its decree affirmed the decree 

of the Subordinate Judge, in so far as it declared the plaintiffs’ 

title as proprietors of the two and half mowzahs in suit; 

declared that the first defendant was a tenure-holder, and in 

other respects set aside the decree of the Subordinate Judge 

and dismissed, the suit. 

On the hearing of this appeal counsel for the frst defendant 
contended that the, decision in 1871 of the High Court at 
Calcutta in Saddanando Maiti v. Nowrattam Maiti® was an 
authority which showed that Sarbarakari tenuresin Cuttack are 
permanent, hereditary and transferable. Apparently that deci- 
sion was not brought to the attention of the Subordinate Judge 

"or of the High Court in this case, possibly because it does not 
appear that the lands the rent of which was in that case sought 
to be enhanced were situate in Khurdah; possibly because it 
does not appear on what ffnding of the Court of First Appeal or 
on what gvidence, if there was any, as to the position of Sar- 
barakars in Cuttack the High Court came to the conclusion that 
Sarbarakari tenures in Cuttack were permanent, hereditary 


(1) (1871) 8 Beng. L. В, 280, 
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P.C. апа transferable. That case before the High Court was а 
1918 second appeal. 
SUR Their Lordships agree with the Subordinate J udge that the 
Das Goswamı first defendant was not a tenure-holder; that he was liable to 

uos be dismissed for misconduot from his office of Sarbarakar ;. 
Вікрно Roy that he was rightiy dismissed from that office; and that on 
Sir John John Hage his dismissal he ceased to be entitled to hold the Sarbarakari 
lands in Mowzah Bande; and that except as to the Sarbara- 
kari lands in Mowzah Pansse basta, the plaintits were entitled 
to the decree in ejectment and for possession, and to the 
declaration of title which the Subordinate J gogo by his deraa 
gave to them. , 

The plaintiffs have failed to prove any title in ikem to the 
jagir lands in Mowzah Panasabasta. 

Their Lordships will humbly advise His Majesty that this 
appeal should be allowed ; that the decree of tho High Court 
in the appeal in which the plaintiffs were the appellants 
should be set aside with costs; that the decree of the High 
Court in the appeal in which the first defendant was the 
appellant, except in so far as it affirmed the declaration of the 
Subordinate Judge, of the title of the plaintiffs as proprietors 
of the 24 Mowzahs in suit, should be set aside with costs; and 
that the decree of the Subordinate Judge should be affirmed 
so far as it declared the proprietary title of the plaintiffs 
Ло the 24 Mowzahs in suit; that it should be varied by 
decreeing the  ejeotment of the first defendant ‘from 
possession: of the jagir lands in Mowzah Bande, but not 
from the jagir lands in Mowzah Panasabasta, by de- 
creeing mesne profits to be ascertained in the Court of the 
Subordinate Judge; and by striking out of that decree. the 
clause giving to the first defendant an opportunity of executing 
& kabuliyat in favour of the plaintiffs; and by giving the 
plaintiffs the costs of the suit as against the first defendant. 
The costs, if any, of ascertaining the amount of mesne profits 
should be in the discretion of the Court of the Subordinate 
Judge. The first defendant must pay the costs of this appeal. 


.J. M, P. 
> Appeal allowed. 


Solicitor for appellants: Edward Dalgado. 
Solicitors for Бы respondent: G. € W. Webb. 
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[On appeal from the High Oourt of Judicature at Caloutta]. 
Present: 


Lorp BUCKMASTER, LORD DUNEDIN, AND 
бтв Jonn Epas. 


MUSAMMAT JEUNA BAHU 
$ v. ; 
RAI PARMESHWAR NARAYAN MAHTHA. 


Equitable morigage, sale under—Simultaneous decree for sale of property oiher 
‚ than the property mortgaged for balance of mortgage money after sale of 
mortgaged properiy—Transfer of Property Act (IV of 1888), Sec. 90—Limita- 
tion of suits to set aside sale under Ие Act—Code of Civil Procedure, 

в, 811—Coneurrent findings of faci. 

"Under the Transfer of Property Aot, 1882, в. 90, an order may be made 
for the sale of properby nob comprised in the mortgage in payment of the 
balance of mortgage moneys, It'is not a condition precedent to the 
power of deoreeing judgment of the balance under s, 90 of the Transfer of 

. Property Aot, 1882, that the mortgaged property must first be sold and 
found insufficient to satisfy the debt. The section is complied with when 
the Court passes a decree that on the happening of the event when the 
nett proceeds of the sale are found to be insufficient, the balance should be 
paid. . i | 

Where in a suit by the mortgagor's successor who sought to set aside a 
sale of property under s. 90 of the Transfer of Property Aot, 1882, on the 
ground that the sale was inoperative’ in respect of the balance of the 
mortgage moneys and that the property could nob be sold again until an 
existing order for the sale of the property had been set aside under в, 311 
of the Code of Civil Procedure :— 

Held, affirming the judgments of the lower Courts, that the order tos 
sale was valid. 


THE material facts are sufficiently stated in their Lordships’ 
judgment. 

The Subordinate Judge framed ten issues.of which the 
following are only material to this appeal. 


(6) Is the suit barred by limitation ? 

(7) Was the decree of the 17th Apn! 1890 fraudulent ‘and collusive ? 
(8) Was the sale of the disputed properties fraudulent or illegal ? 
(9) Were the properties claimed sold in execution of the decree? 


The main contention of the appellants was that the sale 
was bad in law on the ground that the decree did not 
provide for the sale of properties other than those mortgaged, 
and that a fresh decree under s. 90 of the Transfer of Property 
Act ув? necessary before these could be sold. 

. On the 81st January, 1906, the Subordinate Judge delivered 
judgment in which he held that both the decree and the sale 


* 
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Р. 0. were valid and legal, but that three'of the properties. claimed. 

1918 did not pass by the sale, and that as to these the claim was not. 

77 barred by limitation, ‚Їп the result Һе decreed the suit in; 

јяскл Banu respect of these three properties, and dismissed the suit as to 
*. ' the remainder. With regard to the sale he said: 


РУКЫКЕНУ АЕ "Tt is urged on behalf of the plaintiff that the decree aid not distinctly, 
Narayan , provide for the sale of properties other than the mortgaged property. Certainly 
—— 164 nobinsó many distinct terms, But the decree enjoins the defendant, 
to pay the balance with interest'at 6 per cent. out of the properties of Bal- 
krishna in the hands of the defendants as administrator. This injunotion:i is 
tantamount to an order forsale of properties other than the mortgaged 
property, in case the sale. proceeds of the latter were insufficient to fully. 
repay thé decree. > The Court ordering the sale of the properties in question, 
eo likely took this view of the decree. The judgment.debtor also at the time of . 
the sale did not take objection tothe effect that no gale could take ‘place, 
unless а decree under в, 90 of the Transfer of Property Act was made, and 80: 
the judgment-debtor cannot afterwards take similar objection for the setting 
aside of thé sale. The judgment-debtor at the time of the sale as administrator, ` 
represented both himself and the plaintiff. The plaintif is aceordingly bound 
by the act’ or omission of the administrator unless there was fraud in the 
matter, But no fraud has been either alleged or proved. In the view I. take 
of the decree, as stated’ above, I think there was no necessity for taking ойб в 
fresh deoree under в, 90 of the Transfer of Property Act, (Beel.L, В. 13 АП, 
p. 356 and p. 360; L I, R. 5 All. p. 8, 4 and VH ob Ue Mortgage Tay by De, 
, Bash Behari Ghose, ard Edition)? 


‘Both sides thereupon appealed to the High Con wish 
delivered judgment affirming the decree of the Subordinate 
Judge. The'material portions of the judgment bearing on the . 
pointe in issue were as follows:— 


"Now, the case of fraud, either direct or ‘constructive, has been ай 
to be made out by evidence on the following points :—First, thatthe deoree 
obtained by Thomas & Co, was incapable of execution, exoept under oertain ` 
conditions as regards the properties, which. were sold on the 15th, December, - 
1891; secondly, that the sale could not be held оп the ground that those 
properties had already been sold, and until the previous sale was sot ' aside, 
there «could be no sale under another execution ; and, thirdly, that the decree- 
holder, the jadgment-debtor Mahbub and ће purchaser acted fraudulently, ' in 

i bringing about ihe sale and getting a confirmation thereof. . 

«Ав regards the first of these points’ wo do not see why, after the sale of' 
the block and orops which had beén direoted to’ be sold or зз to which | a 
lien had been declared by the decrée in favour of Thomas & Co the other" 
properties could nob'be sold. The decree was not drawn’ up in precise form 
and accurately ав a decree on the plaint as filed should have. been drawn- “Up. 
But that is no reason why, the Court should not give effect to it so far as’ 
ib was possible. The mortgage in favour 0f Thomas & Co was one only of. the, 

* crops of:/1897-88. ` The orops were nob availfble on the date of the institu?" 
tion of the suit on the mortgage. But there was a covenant in һө, wmortgage 
аб the mortgagees could, if so minded, require the mortgagor’ to execute’ a 
mortgage of the block and the crops of the. Bariarpur Indigo, Concern, - The 
covenant, therefore, operated only a3 an equitable mortgage and it appears | 
from the record that the mortgagées had, given notice to Mahbub,, ag 
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administrator.of the estate of Balkishna, to execute such а mortgage acccord- Р, O, 
"ing ‘to the covenant. He failed to до. Bo and they instituted a suit, They 1918 
‘could, therefore, obtain a deoree for the sale of the block and orops of the TF 
Bariarpur Consern and they did obtain such a decree: -They could also proceed РИМИ 
‘for the balance after the sale of the block and orops of Bariarpur Concern Тигу n BAHU 
. against the other properties-of the mortgagor which were in the hands of the 
administrator of the estate. The decree contained a condition to the effect Rat 
“that, unless the assets of the estate be found sufficient, the Court might take P "Nana LW AB 
ARAYAN 
‘charge of the estate.. It was, in substance, а decroe in а suit for administration DUAE 
. by a creditor. - The assets of the estate, after the sale of the block and crops 
_ of the Bararpur Concern, were found to be (insufficient and the decree-holders 
proceeded to sell the other'properties belonging to the estate., They caused the 
‘sale and we see no reason why weshould merely on the ground of inaccurate 
drafting of the decree hold that the sale was bad. 

' “As regards the second ground,reliance has been placed on the ОЖТ РА of this . 
Court in Prangour Mozoojmdar v. Himanta Kumari Debya, I, L..R. 19 Cal. 597. 
The facts of that oase are somewhat similar to the facts of the present case, 
It appears that the respondent Hemanta Kumar had obtained two decrees for 
rent in execution of one of which she sold the property in dispute in that case. 
During the pendency of the proceedings to set aside the sale and before 
confirmation thereof she caused the sale of the same properby under ler second 
decree, The Court held that the second sale was void and ineffectual, and, 
therefore, should be set aside. It is contended before us that the same principle 
should apply to the present case and that, as long as the proceedings for 
setting aside the sale at the instance of Tripe were’ nob concluded in 
favour of. the -judgment-debtor, these properties could nob be sold at the 
instance of Thomas & Co. We аге of opinion, as has been pointed out 
in the latter case of Prem Ohand Pal v. Purnima Dasi, L L. Б. 15 Cal 548 
by, one of the learned Judges who had decided the above case, that 
the decision in that case rested on an application’ of the law as laid down in 
“я. 316 of Act X of 1877 before it was amended by Acb XL of 1879. . Mr. Justice 
Beverley in the latter oase of Prem Chand Pal v. Purnima Dasi in which he with 
his learned colleague practically differed from the principle” laid down in 
Prangour Маоготйағ v. Himanta Kumari Debi said : ‘But‘as one of the judges 
who decided the case of Prangour Maozoomdar v. Himanta Kumart'Debya I wish 
to say. that. that case appears to have been argued and decided on tlie supposi- 
tion that ib was governed by в. 316 of Act X of 1877 before that section waa 

` amended by Act XII of 1879.’ The rule of law as laid down in Act X of 1877 
ав algo the decision before the amending Act of 1879 was passed was-that the 
title ‘of the. purchaser accrued from the date of-the sale and not from the.date 
of the comfirmation of the sale as laid down by the amending. Act of 1879. If 
that was so and that was undoubtedly the law before 1879 the law which was 
applied‘ in the case of Prangour Mozooumdar v. Himania Kumari Debya, the 
purchaser at the second sale obtained no title. There was nothing to sell, But 
under. the amending Aob XII of 1870 and ‘Act XIV of 1882, the title of the 
purchaser dates from the date of the comfirmation of sale, The sale in 
execution, therefore, did not of itself vest in the purchaser a right to the 
property. ` The right to the property continued in the judgment-debtor whose 
property: was sold until confirfhation and there is no reason’ why; under the 
present Code,’ i. “e., 'в. 316: of Act XIV of:1882, we should hold:that there was 
nothing witch gould be sold in the execubidh of the decree of Thomas & Co, 

We are also of opinion that, though the sale of the “15th December 1893 
might be irregular aid though the'Court'in ‘which the’ exeoation proce 
were being carried on should have, on the application of Mahbub,-direoted а 
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stay of the sale until the result of the proceedings to set aside the previous sale 
was known, ib was merely an irregularity. The sale could not be held 
to be a nullity. In Zasadduk Rasul Khan v. Ahmad Husain, І L. В, 91 
Cal 66, the Judicial Committee of the Privy Council, in a case in which the 
rule laid down in & 290 of the Code had been violated, held that the gale in 
contravention of the rule of procedure was not a nullity, but was merely an 
irregularity and that such irregularity would be cured by the confirmation 
ofsale, At all events, the person affected by the irregularity of sucha 
flescription was bound to come within one year as held by the same Judicial 
Committee in Malkurjan Bin Shidramappa Pasara v. Narhari Bin Shitappa, 
L. R. 27 L A. 216. The judgment-debtor should have come under в. 311 of the 
Code or instituted a suib within one .year as contemplated by s. 19 (A) of the 
Limitation Aot, if he was not barred under s. 244 of the Code. The Court in 
which the gale took place had jurisdiction to cause the sale and, though there 
might have been an irregularity, the parties affected by it could have recourse 
to means of relief prescribed by law. In the present oase the suit was instituted 
about twelve years after the sale. 

Our attention has been drawn to two cases in which а different view appears 
to have been taken, namely, Adhur Ohunder Banerjee v. Aghore Nath Aroo, 
20. W. М. 589. The facts of the oase in the Bombay Court are distinguishable 
from the facts in the present саве. The learned Judges who decided thab case 
rested their Judgment not on the ground of nullity of the sale, but on another 
ground altogether, though reference was made during the argument to 
Prangour Mozooumdar v. Himanta Kumari Debya, The case in 2C, W. №. was 
one for damages and the suit was instituted by the purchaser after the confirma- 
tion of sale. These cases cannot, therefore, be held as authority for the 
proposition contended for by the learned Counsel for the plaintiff, The second 
ground must therefore also fail.” | 


The plaintiff then appealed to His Majesty in Council. 


De Gruyther К. О. and Dube, for the appellants other than" 
Ram Dei.—The sale did not comply with the provisions of 
the Transfer of Property Act. There was no decree made 
under s. 90 for the sale of the property other than the mart- 
gaged property. It is true the decree provided that if the splo 
proceeds be not sufficient to cover the whole of the decretal 
amount, the plaintiff would be entitled to recover the, balance 
from the judgment-debtor’s estate, but a decree has to be- 
passed after the sale has taken place, and by law there can be 
no joint decree under sections 89 and 90, Secondly, the 
property had already been sold by the Court in execution, and 
the application to set that sale aside bad not been determined 
when the second sale in- question took place. The decree- 
holder was not a party to the application to set aside the first 
sale. There were no legal grounds for setting it aside, and the 
Court had no power. to set it aside under s. 311 of the Code of 
Civil‘ Procedure except on ‘such grounds. The fact that the 
first sale was never confirmed is immaterial, as also-is the fact 
that the second sale was-confirmed. 
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Sir Erle Richards К. C. and Kenworthy Brown, for the Р. С. 


respondents, were not called upon. 1918 
=~ 
The. judgment of their Lordships was delivered by Mosanman 
Jaona Banu 
Lorp BUCKMASTER. —[In this case the appellants challenge the v. 


Rar 
validity of an execution sale of a sixteen anna share in certain радмкзнулв 


mouzahs appertaining to Mahal Sonkarsa. The sale took Narayan 
place on the 15th December, 1891, pursuant to an Order of mn 
Attachment of the 5th November,'1801, issuing out of the 

Court of the Subordinate Judge of Mozufferpur, and made in 
‘execution of a decree of Бе same Court passed on the 17th 

April, 1890. 

There are two grounds upon which this'case rests: the first 
that the decree of the 17th April, 1890, was, so far as it formed 
a foundation for the sale of this property, wlira vires; and, 
secondly, that at the date of the sale there was, in fact, 
another order existing for the sale of the s&me property. For 
reasons that their Lordships will state, they think there is no 
efficacy in either of these contentions. 

The facts that preceded the litigation out of which this 
appeal has arisen are very simple, though they have been the 
cause of many legal complications. On the 24th March, 1888, 
Bal Krishan Lal Sand entered into a bond in favour of the 
members of the firm of Thomas and Co., to secure repayment 
of sums advanced to him by them up to the limit of Rs. 
50,000 ; and, to secure this repayment, entered into a covenant 
to execute in their behalf & full and complete mortgage of the 
block and crop of the Buriarpur indigo concern. 

Bal Krishan Lal died a month after the execution of this 
deed on the 24th April, 1888, leaving a son by his first wife, 
-his second wife (the appellant, Musummat Jeung Bahu, his 
widow), and four illegitimate children by a Mohammedan 
concubine. 

Questions arose about the right to obtain letters of adminis- 
tration to the estate of Bal Krishan, which are irrelevant to 
the present dispute, and on the 30th May, 1889, letters of 
adininistration were granted to Mahbub Lal, the eldest of the 
illegitimate sons. On the 10th September, 1889, proceedings 
were taken by the firme of Thomas and Co. against Mahbub 
Lal as administrator of Bal Krishan Lal, claiming as equitable 
mortgagees upon the block and crop of the said indigo concern, 
by virtue of the deed of the 24th March, 1888, and asking for 
sale of the property, and application of the purchase money in 
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or towards satisfaction of the sum of Hs. 17,482,' the amount 
then due upon the mortgage, together with interest and 
costs. 

The decree asked for was made on the 17th April, 1890, and 
in addition to granting the necessary relief under the mort- 
gage, it further provided that, if the proceeds of the sale were 
not sufficient to cover the amount secured by the’ mortgage 
with interest till the date of realisation, the defendant should 
pay the balance of the amount from the estate of the deceased, 
and if the assets were not admitted to be sufficient, the estate 
should be kept under the management of the Court. 

The salé of the mortgaged property took place on the 18th 
August, 1891, when it was sold for Rs, 7,000, the amount 
realised being obviously insufficient to clear the debt. On the 
29th August, 1891, Thomas and Co, further applied in execu- 
tion of their decree for attachment and sale of the mouzahs in 


dispute in this suit, and on the 5th November, 1891, attach- 


ment was accordingly ordered, and the sale took place on the 
15th December of the same year. 

On the 5th April, 1904, the widow instituted the suit 
giving rise to this appeal in the Court of the Subordinate 
Judge in District Tirhut against the purchasers and other 
parties asking, togother with other relief not now material, to 
set aside the sale. In this she failed, though on other points 
she succeeded, and the decree giving effect to the judgment of 
the Subordinate Judge was drawn up and dated 31st January, 
1906. 

Against this decree the plaintiff appealed to the High Court 
of Calcutta, as also did certain of the defendants. The High 
Court on the 19th May, 1908, heard both appeals together, 
and dismissed them both, The defendants have taken no 
further steps in the matter; but the plaintiff appealed to this 
Board. She died on the 12th September, 1910, and the appeal 
has been continued by those who represent her original interest 
in the property. The respondents are the administrator of 
Bal Krishna Lal and the representatives of the purchasers 
and the mortgagees. 

Possibly as the result of deaths, or it may be for other 
reasons which their Lordships cannot ascertain, but which 
certainly are not in any way associated with lack of “despatch 
of business before this Board, the appeal now comes on for 
hearing ten years after the date of the decree of the High 
Court, The ground upon which the sale is disputed is that 


і 
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by virtue of s. 90 of the Transfer of Property Act, 1882, the Р. О. 
decree of the 17th April, 1890, was inoperative so far as it 1918 
ordered, payment of the balance of the moneys and formed a urs 
: 1 3 MUSAMMAT 

foundation for the-sale of property outside the mortgage. Jgoxa Banu 
This argument turns on the languge of the section, which is т, 
in these terms: “When the nett proceeds of any such sale Pimwmsnwam 
are insufficient to pay the amount due for the time being on Narayan 
the mortgage if the balance is legal]y recoverable from the Zord 
defendant otherwise than out of the property sold, the Court ызамен 
may pass а decree for such sum.” 

The appellants contend that the opening words establish as 
a condition precedent to the power of decreeing payment of 
the balance that the mortgaged property must first be sold and 
found insufficient to satisfy the debt. It is admittedly & strict 
and technical construction of the statute and‘one for which 
no reason can.be assigned, and from which no advantage can 
possibly be derived by any mortgagor. Jt would be unfortu- 
nate, if the statute by its terms rendered necessary the 
adoption of this contention; but in their Lordships’ opinion 
it is nob necessary so to construe the Act. The words of the 
section are, in their opinion, satisfied in cases where the Court 
passes & decree that, on the happening of the event when the 
nett proceeds of the sale are found to be insufficient, the 
balance should be paid. The order, though made at the time 
of:the decree for the sale of the mortgaged estate, operates at 
a future date, and is made in such terms that it can only 
operate when the sale has failed to satisfy the debt, and this 
is the event specified and defined in the section as the event 
when the decree can be made. 

Their Lordships, therefore, think that the first ground is 
untenable. The second contention depends on this, that on 
the 18th August, 1891, the same property was purchased at 
an execution sale under a decree held by one J. Tripe. No 
certificate of sale was issued in respect of the purchase, and on 
the 11th March, 1892, the purchasers framed a petition stating 
that they were not prepared to support the sale in question, 
and upon this petition on the 31st March, 1892, the sale 
was set aside. T 

The High Court dealt effectively with the contention that 
in these‘vircumstances there was nothing that could be sold 
on the 15th December, 1891, and to their judgment their 
Lordships have nothing to add; but the appellants, further 
say that under s. 311 0f the Code of Civil Procedure, the former 
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P. C. gale could not be set aside unless the applicant could prove to 
1918 the Court that he had sustained substantial injury by reason of 
SO ы the irregularity by which the sale was impeached, and of this 
Јасна Banu their was no evidence and nothing to show that the proper 
mi, Parties were before the Court. But the order setting the sale 
Panxmswan aside was not appealed from, and the appellants, on whom the 
Мавлтлк burden of challenging the order rests, have completely 
Lord failed to satisfy their. Lordships that it was not duly 
диш ^ and properly made in the presence of all the interested 

parties. . E 
Their Lordships, therefore, have no hesitation in holding 
“that the second ground of this appeal fails equally with the 

first. 

Finally, their Lordships regard it as their duty once more 
to direct attention to the unsatisfactory conditions which this 
case discloses relating to Indian litigation. The sale challenged 
was an ordinary execution sale that took place twenty-seven 
years ago. The proceedings culminating in the appeal began 
on April 4th, 1904, and it has taken over fourteen years before 
they have been finally concluded, and the purchaser confirmed 
in his holding. That the delay may in part have been 
occasioned by deaths is both true and obvious, for the allotted 
span of human life is not long enough to enable a group of 
adult people to contemplate with reasonable cértainty a 
prolongation of life sufficient to see the end of such litigation. 
Security of title and reasonable swiftness of legal decisions 
are essential conditions of commercial development, and both 
are lacking in such a case as the present, a case which, in 
their Lordships’ experience unfortunately does not stand 
alone. 

They will humbly advise His Majesty that this appeal 
should be dismissed with costs. 

J. K. Е. 7 

Appeal dismissed, 
Solicitors for appellants ( other than Ram Dei): 7. L. 
Wilson & Co. 7 
Solicitor for the appellant Ram Dei: Edward Dalgado. 
Solicitors for respondents: Orr, D&yman & Co. 
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NN [05 appeal from the High Court of Judicature а Calcutta. ] 
Present : E 


 Lonp BUCKMASTER, Lorp DUNEDIN, AND 
Sır Тону Epeak. 


SRI SRI MAHARAJA RAM NARAYAN SINGH, 
v. 
RAM SARAN LAL. 


` Jaigir— Nature of estate—Hfect of grant io putrapoutradi—Custom in Ohhoia 
Nagpur—Oustom in particular place—Meaning of PE in Bengali 
vills—Qoncurrent findings of fact. 

The plaintiff claimed to recover property which had been granted as 
jaigir by his predecessor-in-title on the ground thab the jaigir was granted 
to the grantee and his putrapouiradi, which meanta grant to the male 
descendants in the male line, and was consequently revertible on the 
failure of such issue, He also alleged that. the jaigir was resumable 

"$n the sirnilàr circumstances by. force of special custom in the Raj. The 

defendant's contention in law was that the grant to a person and his 

putrapoutradi conferred an estate of inheritance deszendible to lineal as 
well as collateral heirs :— 

Held, that a jaigir тапвЬ Bo taken prima nd to be an estate for life, 

A although it may be granted in such terms as to make it hereditary. But 
' the terms of the grant making it an estate of ' inheritance mus be clearly 
unambiguous, 

Held, also, that the words **putrapoutradi" in the grant of a jaigir ‘do 
not confer an estate of inheritance, although in Bengali. wills this limitation 
creates an estate of inheritance descendible even to female heirs of a 
female. 

Gulabdas Jugjivandas v. Collector of Surat (1) distinguished from Dosibas v. 
Ishwardas . (8). 

Bam Lal Mookerjee v, Seoretary of State for India (3), Lulit Mohun Singh 
Roy v. Chukkun Lal Hoy (4) and Perkash Lal v. Rameshwar Nath 
Singh (5) cited. 


Tax facts are fully stated in the judgment of their TA 
ships. The Subordinate Judge held that the oase set up by 


597 


the defendants as to Raghu Singh’s having been the original , 


grantee was untrue, and that the customs alleged by the 
plaintiff as to these jaigirs being descendible only to male 
heirs in the direct line, and as to their being resumable by the 
‘Raj оп failure of such heirs proved. With regard to the 
jaigir and the effect бї the grant to putrapoutradi, he 


said :—e Py 
(1) (1878) LR 6 I. A. 54. (4) (1897) L. К. 24 T. A. 76. 
(2) (1891) L. R. 18 L A. 22. (5) (1904) L L. R. 31 Cal, 66]. 


(3) (1881) L. R. 8 I. A, 46, 
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* The definition of jahgiris given іп а, 15 of Regulation XXXVII of 1793, 
There it was defined as а life-tenuré, In I. L. В, 3 Bom. 170-186, it was held, 
that jaigir must be taken prima facie to be an estate for life, although it may 


“be possibly hereditary. We find that when feudal tenures came to an end by 


efflux of time, jaigirs here came ә to he permanent subject to resumption on 
failure of male issue, : 

“In І.І. В. 31 Cal, the broader term al Ашай etymologically: meaning ‘‘off- 
‘epring” or “progeny” and therefore including female as well as male descendants; 
‘was held even to have a restricted meaning, viz., lineal male descendants, on 
proof of custom which overrides АШ law but whioh cannot possibly override only 
the plain terms of a contract and which must not be irrational, absurd and 
contrary to the principles’ of equity and good conscience.” Thus the word 


.puirapouivadi, which is a much narrower term than af Aulad used in a jai ve 


Sanad and which jaigir legally means only of a life-estate (Regulation XXX 
‘of 1739, в. 15 and 3 Bom, 186), but which according to custom‘came, to include 
lineal male descendants’ (Hunter, p. 122), cannot possibly inolude collateral or 
female heirs here, though it may have much broader meaning in Bengal where 
no such custom exista.” [м 

. He’ accordingly. decreed the suit in favour ot the plaintiff 
„ On smppeal, the High Court affirmed: the finding of the 
Subordinate Judge that Raghu Singh was not the grantee of 
the jaigir. It also affirmed his finding as to the jaigirs 
granted by the Raj being resumable on failure of male heirs, 
and held that the words putrapoutradi having been construed 
by the Privy Council in cases reported in Ram Lal Mukherji 
v. Secretary of State and Lalit Mohan Singh Roy v. Chukkun 
Lal Коу“), as passing in a-gift by will an absolute, heritable 
estate, the decision: granted the present case, and that the 
.grantees of the jaigir took an absolute, heritable and alienable 
estate, whick passed to any heir of his capable of inheriting 
under Hindu law. With regard to this y said in their 
judgment as follows :— 


‘There is good authority for saying that.a grant of a jaigir is a grant for 
life only. See Regulation XXXVII of 1793s. 15 and Gulabdas Jugjivandas v. 
Collector of Surat (6 L А. 54, L L. В, 8 Bom, 186). The question is how is this 
estate extended by the addition: of putrapoutradi. The words literally ‘trans- 
lated are, ав we understand, puira son, poutra grandson, and adi others, but the 
expression must, of course, be construed, in the first place, according to:any 
construction that has been legally recognised. Such a construction is to be found 
in the following cases. In Ram Lal Mookherjee v. Secretary of State Jor India, 
8 LA. 62, I. L. R. 7 Cal, 804, at p. 316) the Privy Council recognised as'oorreob 


' о construction of putrapouiradi crame. which regarded it as implying an absolute 


and heritable estate and as passing an estate of inheritance. The principal. 
question then argued was whether the words would apply to a female as ‘well’ 
as a male, descendant, but the question arose in an administration suit, and the 
decision, that the words in question passed an absolute estate of раена 
cannot be treated as obiter. The same view seems to have been taken in 
Bhujanga v. Ramayamma, I. L. В. 7 Mad. 387. In Lalit Mohun Singh ‘Boy Y. 





(1) (1881) L, R. ЗІ A. 62. ‚(2) (1897) I. L. В. 21 Cal. 834, 
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Ohukkun Lal Roy, L L: Б. 94 Cal, 884, ab p. 849, the. same words as before were 
; treated by the Ршуу Council in the same way. On, the other hand, in 
Perkash Lal v. Rameshwar Nath Singh (31 Cal. 561, ab р. 569) this Court laid 
down that in "Chhota Nagpur the general rule recognised by the Privy Council 
was modified Љу &'custom.thab the words 41 Aulad were to be interpreted as 


limiting а grant to the lineal male descendants of the grantee,.and it is argued,. 


and.in our opinion cannot be denied, that no wider construction oan be given 
to the words guirapoutradi," But this custom’ was, in effect, applied only to & 
village in the pergunah'Kanda, It is stated to be applicable to Chhota Nagpur 
which may mean the perganna so named or the area now known as the Chhota 
Nagpur Division. If the former, the custom does not apply in this сазе; if 
the latter, it seems that the decision was wider than was necessary on the facts 
of the case, In the case of Mussummat Rup Nath Koer v. Maharaja Jagannath, 
Sahi Deo (6 Select Reporte, Budder Dewani Adalat 836 840) a jaigir was 
granted *nasalam bad nasalin” in lieu of services, and а oustom that the 
zemindar should resume the grant on the death of thee jaigirdar without lineal 
descendanta, was recognised. The limita of the òustom are not, however, 
prescribed, and the oustom there acted on is not that which is now set up. Tho 


result is that we see nothing in the oases to modify the general rule laid down ' 


by the Privy Council i in its application to the present case.” 
Те plaintiff then appealed to his Majesty in Council, 


Dunne К. О. and Ріссіойо, for the appellant.—In the casé 


of a jaigir a grant imports a grant for life. In the case of a will 


the words putrapoutradt confer an absolute interest. There 
isa custom in the Raj to resume jaigirs on failure of male 
issue. (Mayne’ 8 Hindu Law, para 898 referred to.) 


:, J. M. Parikh, for the respondent. —There is a distinction 
between; jeigirs granted by the Government and by private 
persons. .It has been held.that in a will or deed the words 
putrapoutrads confer an absolute estate. The words have 
been held to include female and collateral heirs: Ram Lal 

Mookerjee v. Secretary of State for India, , 


* Dunne, in reply.—In Gulabdas Jugjivandas v. Collector 
of Surat, it was held that jaigir only gives а life estate. 


According to custom it cannot go to collaterals. It only ' 


descends to. lineal heirs, In every. case of jaigir it comes back 
to the grantor on failure of heir. Custom exists even in 
oral jagirs. In the. Rej ой the custom ів to төйпшө 
jehgirs. ` | 

The. jadgment of their Lordships | was eed by 

Sm 7 онх EDGE. —Thig is an appeal from a decree, dated the 
16th Juge, 1914, _of the High. Court, at ‘Calcutta which set aside 


a decree, of the Subordinate J udge of шшш, dated the 
12th August,,1910, and dismissed the suit, 


(1) (1881) L. В, 81, A. 46,62... (2) (1878) L. R, 6 L А, 84, 
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Р.О.  . The suit in which this appeal was brought was commenced 
1918 by Maharaja Sri Sri Ram Narayan on the 4th February, 1909, 
a for Khas possession of Mouzah Salga in Raj Ramgarh in 
AL 
МАнАҮАХ Chhota Nagpur and for mesne profits. Mouzah Salga had been 
Suvas granted as jaigir in 1852 to Kanai Singh by Maharaja 
RAM Saran Sumbunath, ancestor of the plaintiff, who was the Zamindar, 
Lau then possessed of the Mòuzah. The original plaintiff has died 
Sir John Rdgeand the appellant is his legal representative. 
The grant of the jaigir as translated is as follows :— 
3rd Falgan Sudi 1908 Sambat, 
` Pottah of igieemont granted by order of His Highness Maharaja Sri Sri 
Sambhu Nath Singh Bahadur is as follows :— 

The jaigir of Salga, ong village, in pergunnah Karanpura 18 granted to Kanai 
Singh, of which the jamma is Co's Rs. 300. Out of that, the landlord's 6 annas 
share is Rs. 119-8 from which a remission of Rs. 75 is ‘made, the balance of 
_landlord’s share, Re, 37-8, shall be paid by you year by year. You, with your 
descendants, will continue to enjoy the same. The village is granted together 
with trees, wells, tinils, fish, This is granted by His Highness in the presence 
of Bakshi Joynandan Das, Bakshi Lochman Das, Mahta Bissambhar Das, 

Bakshi Bhawani Ram, Bakshi Bhawani Ram (sic) and Bakshi Bhagwan Das. 


. The vernacular word in the grant which has been translated 
as ‘descendants’ ів putrapoutradi; which, according to the 
plaintiff’s case, meant in the grant male descendants in the 
male line. Kanai Singh died before suit, having had a son 
Sewbux, who predeceased him, and had died without issue, 
and one other son Bansi Lal, who survived him and died. 
without issue before suit. The defendants are Ram Saran 
Lal, and his minor sons, and Shib Saran Lal and his minor 
sons. The defendants are not descended from Kanai Singh, 
the grantee, they are descended in the male line from Pyary 
Lal, who was a brother of Kanai Singh. The plaintiff's case 
was that on the death of Bansi Lal without male issue 
surviving him, Mouzah Salga reverted to him, he being the 
legal representative of the grantor. The defendants put 
forward two different cases in defence to the suit, the first of 
which was that the jaigir had been originally granted to 
Raghu Singh, who was the father of Pyary Lal and Kanai 
Singh, and that as they are the male descendants in the male 
line of Raghu Singh the mouzah had not reverted and they 
are entitled to the possession of it under the grant allegéd by 
them. The defendants failed to prove that the grant of the 
jaigir had been made to Raghy Singh, and not, as the fact was, 
to his son Kanai Singh. It may be observed that in setting 
up that defence the defendants were obviously adopinig the 
plaintiff's construction of the vernacular word puirapoutradá, 


бу 
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according to which it meant in the grant of a jaigir in Raj Р.С, 

Ramgarh, male descendants in the male line. Having 1918 

failed to prove that the original grant was made to their ~~ 

ancestor Raghu Singh the defendants then contended that the mu 

grant to Kanai Singh and his putrapoutradi created an estate Swen 

of inheritance which descended to them as collaterals. RAM SARAN 
The Subordinate Judge considered that a grant of a jaigir Lat 

to a man and his puírapouirads was p grant to him and hissir John. Edge 

lineal male descendants, and that in Chhota Nagpur the term | —— 

putrapouiradi could not іп a grant of a jaigir possibly include, 

collateral or female heirs. A great deal of evidence, docu- 

mentary and oral, was before the Subordinate Judge as to 

grants of jeigirs which had been made in "Raj Ramgarh, and 

that evidence satisfied the Subordinate Judge that all jaigirs 

granted in Raj Ramgarh were resumable on failure of male 

heirs in the male line of the original grantees. The Sub- 

ordinate Judge in his judgment said :— 


«Т have before stated that in 31 Calcutta, page 501 'Alwal jaigirs’ which’ 
is a term of much broader significance than putrapoutradi jaigir were held to be 
resumable on proof of a custom that jaigirs generally were rosumable on failure 
of male issue, ‘Also looking to ‘Hunter’ there can not be any doubt that jaigirs 
of all sorta, without any exception, were resumable, The language of the 
Sanad is ambiguous, the word putrapotitradi does not clearly mean an absolute 
estate of inheritance, and jaigirs generally are proved, both by oral and 
documentary evidence, to be resumable, No instances of putrapoutradi jaigir 
‘not being resumed and that females and collateral heirs are still holding them, 
It is for the defendants, therefore, to provo the exception in the case of jaigirs 
containing word putrapoutrads, Nothing has been done in this connection, It is 
not established that Ramgarh Raj used to grant both two distinct sorts of 
jeigirs—one resumable on failure of male issue, and another, absolute estate of 
inheritance nob resumable with word putrapoutradi containing in the Sanad. On 
the contrary, the evidence is that all jaigirs, by whatever name called, condition 
or no condition attached, were primarily life-tenures and which by efflux of time 
became permanent and resumable and liable to resumption only on failure of male 
heirs of the original grantees, In the face of the strong documentary evidence 
of the custom alleged by the plaintiff, it is needless to comment at length on 
the oral evidence that was also given to prove custom. The Raja's old 
servants all deposed to the existence of the oustom and they stated specific 
, савез of the resumption of some jaigir villages that were within their knowledge 
and time, in addition to the cases to which the judgments filed relate. "The 
case reported in 31 Cal, is also a case of Chota Nagpur and isa much stronger 
case than the present. Thus the custom being fully establshed, all the 
ambiguity in the word putrapoutrads is removed, and it must be taken to mean 
lineal male descendants only." * 


The сазе in I L. R. 31 Caloutta, 561, to which the 
Subordinate Judge referred, was that of Perkash Lal v. 
Rameshwar Nath Singh. In that case a proprietor of a Chhota 


(1) (1904) I, L, R. 81 Cal, 561, т 
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P.O. Nagpur’ Raj in а deed of gift'had granted to a Brahmin: and 
191 his al: aulad a Mouzah in pergünnah Kanda, and it’was held 
“~ һу the High Court at Calcutta that although the words al. 
coe aulad etymologically include female as well as' male descend- 
Sman ants, yet according toa custom which was proved to have 
Ram авах ‘prevailed at the time of ‘the grant, and subsequently in that 
Tai ` ` part of the country, the-words ul aulad must be interpreted to 
Sir John Edge mean lineal male descendants only. The learned Judges who 
——~ decided that case in:the "High Court at Calcutta in 1904 
referred in their judgment to a case in which the Deputy 
Commissioner of Chhota Nagpur had decided in 1845 that’ a 

grant ёо. в man and his putrapoutradi did not convey an 
estate.of inheritance, and that the ‘grantor was entitled to 
resume: the lands granted on the death without issue of the 
grantee. The reference in the Subordinate, Judge's judgment 

to “Hynter” was without doubt a reference io Sir William 
Hunter’s statistical account of the districts of Hazaribagh and 

. Lohardaga, which was printed in 1877. When he wrote that 
account -he was Mr, W. W. Hunter, Director-General in India 

of Statistics, and at pages, 121 and 122 of that work he gaye a 
historical account of jaigirs in Ramgarh. The Subordinate 

Judge gave to the plaintiff a decree for possession and for 

mesne profits to be subsequently ascertained. Его that 

decree the defendants appealed to the High Court at Calcutta. 

The learned Judges of the High Court who ‘heard the appeal 

as to the evidence said : “There is evidence which may be sùm- 
marised by saying that it shows that jaigira granted by the 

Raj were terminable on the death of male heirs, though there 

is no case to show that this was so when the words putra- 
poutradi were used." They rightly held that the grant of 'a 

jaigir without any words to show that it was not for life only 

would be a grant only for the life of the grantee, but they 
considered, that the addition of putrapoutrad extended the 
estate.for'life.- They said: “The words literally: ‘translated 

ате, as we understand, putra=son, poulra=grandson, and 

adi=others, but the expression must, of course, be construed, 

in the first place, according to any construction that has_ been 

legally recognised.” As the Board had decided in Ram Lal 
Mookerjee v. Secretary of State for “India™, ‘that the words 
putrapoutrads kramé, which occurred in a devise ins Bengali 

wil, though importing the male sex іп: their primary 
signification, apply also to the female e heirs of а female where 


@) (1881) L R, 8L A 46, 





VOL, XXI. ] THE BOMBAY LAW REPORTER. . 


by. law the estate would descend to such heirs, and were ‘apt 
words for conferring an estate of inheritance upon either male 
or female, the learned Judges of the High Court considered 
that the term putrapoutradi in this jaigir grant must, be 
construed as conveying an estate of inheritance which would 
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—— 
RAM 

NARAYAN 
ea 


descend to collaterals of the grantee. They also referred to Bam Saar 


another decision of the Board in Lalit Mohun Singh Roy v. 


Lau 


Chukkwn Lal Roy™, which also тава саве of а devise in a Sir John ohn Kage 


Bengali will, and they allowed the appeal and, dismissed the 


suit, From that decree of the High Court this appeal has been : 


brought. ‘ 1 

- There ean be no » doubt that a jaigir must be taken prima 
facie to be an estate only for life, although it may possibly be 
granted in such terms as to make it hereditary. That was so 
decided by the Board in Gulabdas Jugjivandas v. Collector 
of Surat, .which was an appeal from the High Court at 
Bombay. But the terms which will make the grant of а 
jaigir & grant of an estate of inheritance must, if they are to 
be considered alone, be terms which are not ambiguous, and 
must clearly show whether it was intended by the grantor 
that the right of inheritance should be general or should be 
confined to a particular class of heirs. In Dosibai v. Ishwardas 
Jagjiwandas®, there was no ambiguity in the terms of the 
grant. In that case the Governor of Bombay in Council by a 
sanad in English, which was not ambiguous, had-granted to 
Ardesar Bahadur ‘and his heirs for ever as јаіріг” four 
villages, and the Board held that “where there is а grant to a 
man and his heirs, and nothing to control the ordinary 
meaning of the words, the grantee takes an absolute interest.” 
In this case, now before this Board, the term putra- 
pouiradi standing by itself, and without any evidence to 
show whether in Raj Ramgarh collaterals or females succeeded 
to jaigirs, is ambiguous. But the evidence shows that in Raj 
Ramgarh those who have succeeded to jaigirs have been 
always males in the male line of the grantee. 

The cases of Rum Lal Mookerjee v. The Secretary of State 
for India in Council and Gulabdas Jugjivandas у. Collector 
of Surat were not cases of grants of jaigirs; they were cases 
of the construction of vernacular words in devises in Bengali 
wills and’it was obvious that the testators in employing terms 
which usually in Bengal were understood as apt to pass an 


(1) (1897) L. R. 94 L A. 76. (3) (1891) L, В, 18 L А, 22, 
(2 (1878) R.OL A, 54, .. 
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P.O. estate of inheritance did employ them to pass such an estate. 
1918 It may well be that in a grant of a jaigir in Bengal bys 
7 M Bengali similar words in the grant would imply that an estate 
Nanayax Of inheritance had been granted to the grantee if there was 
dirus nothing to show a contrary intention. But there is nothing 
Ram SAmax here to prove or even to suggest that the term putrapoutradt 
lA» has ever been understood in Chhota Nagpur orin Raj Ramgarh 
Bir John Hage ав including heirs- collateral, and there is no evidence that 
any one of the many jaigirs which have been granted in Raj 
Ramgarh has ever descended to a collateral heir of the grantee, 
So much impressed was the Subordinate Judge by evidence 
documentary and orgl, that he came to the conclusion that 
there ів а custom in Raj Ramgarh that jaigirs are resumable 

on a failure of heirs male in the male line of the grantee. 

In their Lordships’ opinion the Subordinate Judge was 
justified, in making the decree which he made in &his case, and 
it should not have been set aside. They will accordingly 
humbly advise His Majesty that the decree of the High Court 
should be set aside with costs, and that the decree of the 
Subordinate Judge should be restored. The ee must 
pay the costs of me Appen, 


J. K. R. Appeal allowed, 


Solicitor for appellant: Solicitor, India Office. 
. Solicitors for respondents; T, L. Wilson & Co. | 
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[ On appeal from the Resident of Hyderabad, Deccan ] 
Present: 


LORD BUCKMASTER, LORD DUNEDIN, SIR JOHN EDGE, 
AND SIR LAWRENCE JENKINS. 


SADASUK JANKI DAS ` 
v. 
MAHARAJA SIR KISHAN PERSHAD BAHADUR. 


Hundi—Lialttity on--Principal and agent—Principal not disclosed — A gents’ 
authority to bind princpal—Description of agents. authority— Alternative 
action on hundi and consideration at option—Name of person {о be charged 
to be clearly stated on the face or back of ineirument— Bills, of Ekechange 
Act, 1882, Sec. 88--Negotiable Instruments Act (Act XXIV of 1881), 
Sections £6, £], 38. 

The name of the person or firm to be charged upon а negotiablo instrament 
must be clearly stated on the face or on the back of the document, so that the 
responsibility is made plain and can be instantly recognised as: ‘the docu- 
ment passes from hand to hand, and further, that the principal’s name must 
be disclosed in such а way that on any fair interpretation of the instrament 
his name is the real name of the person liable, 

It ig'nob opea by way of claim or defence to show that the signatory was 
in reality acting for an undisclosed principal. 

DEFENDANT No. 2 (Mohan Lal) drew fourteen hundis for a 
total sum of Rs. 35,000, describing himself as “acting Super- 
intendent of the Private Treasury of His Excellency Sir 
Maharaja, the Prime Minister of H. H. the Nizam,” and 
endorsed on the back “This hundi has been accepted by Mohan 
Lal, son of Hira Lal, in favour of Seth Sadasuk. Janki Das, 
inhabitant of the Residency Bazars, Hyderabad.”, and gave 
them to plaintiffs who sued defendants Nos. 1, and 2 on the 
hundis, and not on the consideration. Defendant No. 1, the 
respondent (Maharaja), by his written statement denied the 
' knowledge of the drawing of the hundis, and the authority 
to draw on his behalf. He further contended that he was not 
liable on the hundis as his name was not disclosed as principal. 
Defendant No. 2 (Mohan Lal) pleaded that he had’ acted only 
as agent for the Maharaja and was not liable personally. The 
District Judge framed issues therein of which the following 
are material :— . 


9. Whether the 2nd defendant had authority of the lsb defendant, express 
or implied, to act аз the agent of the fifst defendant with regard to the suit 


transactions ; 
3. Whether the plaintiff has а cause of action against the first defendant 
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аз his name does not appear in the signatures on suit hundis and-also because 
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they do not purport to have been exeouted by defendant No 2 as agent of the 
first defendant,” 


On the 18th September, 1914, the District Judge delivered 
judgment dismissing the suit against defendant No. 1 and 
giving a dearee against defendant, No. 2(Mohan Lal). In his 
judgment he said: 


“Section 98 of the Indian Negotiable Instruments Act bears on the conten- 
tions, and it réads thus :—‘An agent who signs his name to a promissory note, 
bill of exchange or cheque without indicating thereon that he signs as agent 
or that he does not intend thereby to incur personal'responsibility, is liable 
personally on the instrument, except to those who induced him to sign upon 
the belief that the principal only would be held liable. 

Defendant No, 2 does not invoke the aid of the exception. In the present 
case defendant No. 2 has not signed the hundis as agent of defendant No, 1, 
In Alexander v. Sizer (1889) L В. 4 Ех. 102 the note contained the words “ for 
М. T. and W. Railway Company” and was signed “Alexander Sizer Secretary” 
and it was held that the agency was disclosed as the signature is distinctly not 
personal bub ‘as Beoretary. But in none of the said Aundis does defendant 
No, 2 sign ав agent or attorney of defendant No. 1 ог as defendant-No. 1 by 
defendant’ No. 9 or defendant Мо, 2 for defendant No. 1, Thus there are no 
words in the Aundis to indicate that defendant No. 2 acted as agent of .defend- 
ant No. 1. Moreover, “in-order to exclude personal liability, an agent should 
indicate on the negotiable instrument either that he signs аз agent.or that he 
does, nob' intend thereby to incur personal liabihty. Mere signing as “agent” 
will not be sufficient to indicate that the person signs as agent only, The 
words “as agent" will be held to be merely descriptive. In English Law such 
an addition as “agent” withoub more.does not. exempt the agent ‘from. personal 
liability... Knowledge of agency to the other party does not free the agent from 
liability if he does not disclose on the instrument that he signed as agent, and 
it has been held that even if a person signs as joint manager of an institution 
or as-trustee, such a person will be personally liable, such addition as agent 
manager, eto, abbached' to signature, being regarded as mere “designatio 
personae". See the rulings quoted, in Bhashyam and Adigo's Negotiable 
Instruments Aot on the section at pages 107 and 108 as well. as Sir M, Ohalmer's 
Digest of the Law of Bills of Exchange, (76h. edition) page 70. Thus the 
addition of the words * Acting Superintendent of the Private Treasury of 
defendant No. 1" to the signature of defendant No, 9. on the hundis, does nob 
indicate that he drew them as the lst defendant's agent. Neither do tho, 
words at the heading of the hundis “By order of the Sirkar” indicate the 2nd 
defendant's agency under the ruling in [1911] M, W. N. Volume 1, page 143. 
For, the description of the maker of а promissory note, in the body of that’ 
promissory noto as an honorary manager: of a temple, is held in that suit 
not to be'an indication, on the’face-of the promissory note, that he does not 
make himself personally liable. The ruling is quoted with approval by 
Sadasiva Iyer J. in [1912] M. W. N. nt pages 091 and 992, His view is upheld 
in- the Letters Patent ‘Appeal reported in (1913) 21 L О, 417 by the learned ` 
Chief Justice and two other Judges of the Madres High Court. In these oases 
it is held that the party who signed the negotiable instrament without indicat- 
ing in the, signature, that he signed as agent of another and without expressly 
stating in the preliminary recitals in the body of the note that he did not intend 
to. make himself personally liable, cannot escape his liability. This ruling 
is followed in the recent case reported in[1913] M. W. N. 1005, in which it, is 

expressly held that where in the body оГ negotiable instrument the mak er is 


i 
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described as the agent and the consideration їв said to be for things or articles Р, C, 
supplied to a third party but the maker does not sign his name as agent, the 
maker is personally liable." ` , E: 


.. The plaintiff appealed to the First Assistant Resident: at Sapasux 
Hyderabad who reversed the judgment of the District J udge ES 


: - : Вів KISHAN 
and remanded the case under Civil Procedure Code, 1908, Ренѕнар 


Order XLI, rule 23, “to be re-admitted under its original ~ 
humber in the register of civil suits and disposed of on: the 
merits," | Zi. К 

The Maharaja, thereupon, appealed to the Resident of 
Hyderabad who restored the judgment of the District J udge 


and on the main question raised on appeal gave judgment as | 
follows :— | d 


. "Lf We look merely at the instruments concerned and interpret s, 28 strictly 
without any reference to outside evidence or to the circumstances of the parties 
‘concerned there can be ‘little doubt I think that the authorities are all in 
‘favour of the lst defendant and that'2nd defendant: is strictly liable for the 
debts іпоштей, То quote the notes to в, 23 in Bhashyam and Adiga: “This 
section is based upon the following dictum of Lord Ellenborough : It is not 

a universal rule that а man who puts his name to a bill of exchange thereby 
makes himself personally liable unless he states on the face of the bill that he 
.,r'sSubscribes for another which are words of ‘exclusion? · Unless he says plainly 

+ I am the mere scribe, he 1s liable.” ИК 

‘And again, “In order to exclude peraonal liability: an agent should indicate 
-on the negotiable instrument either that he'signs' as: the ‘agent or that he does 
not intend thereby to incur any personal liability, Mere signing as “Agent” 
will not be sufficient to indicate that the: person signs ‘as agent only. The 
words “aa agent” will be held as merely descriptive. Again, “Knowledge of 

"agency to the other party does not free the agent from liability, if he does not 

;.disolose on the instrument.that.he signed as agent", Such additions as agent, 
Manager, ete., to a signature are regarded as mere designatio personae. 

" These arguments if strictly applied in the present case are unanswerable, 
. Second ‘defendant has nowhere said distinotly that he signs as Agent, nor 
, does ће’ say that he does not intend to incur personal responsibility. ‘His 

designation of himself as Acting Superintendent, etc, is a mere designation, 
‘and nothing more, and the words “Ву order" could be added by any one 
wishing to borrow money and does nob, necessarily bind anyone who is not 
definitely mentioned as the principal party to the instrument, ` 

1 But there is an important qualification tò all this and wo musb consider 
how this qualification may possibly modify, a strict interpretation of this 
section, This has been hinted at in what I have set down above im Mr. 
Ashgar’s ‘argument No. 4. He maintains, on good authority no doubt, that 
in commercial law the instrument must speak for itself and outside evidence is 
inadmissible to charge any person as a principal party. But the ‘authority on 
which 1 understand he relies mainly, adds the important exception “unless _ 
his (tho principal party's) name 1з in some way disclosed on the instrument 
itself". ‘This is on page 99 of Bhashyam and Adiga, Again on page 108 ıb is 
stated: “If there is an ambiguity in ihe instrument with reference to the facb 
whether the Agent signed as Agent of the principal or nob, evidence is always 
admissible to show the character in which the agent signed. The question 
whether an agent signed for himself or on behalf of the principal is a question 
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of fact to be -determined in each сазе upon the evidence", (See also 28 
Madras 544) . d 


The plaintiff thereupon ay to His Majesty in Council, 


Sir Erle-Richards K. C. and K. Brown, for appellant.— 
There is a difference between s. 28 of the Negotiable Instru- 
ments Act and s. 23 of the Bills of Exchange Act. Section 233 
of-the Indian Contract Act: does not apply. The question is 
"is Mohal Lal acting in the name of the Maharaja? ". ". See 
Koneti. Naicker v, Gopala Ayyar®. 


‘The judgment of their Lordships was delivered by 


LorbD. BuckMaster.—On the 14th April, 1910, Mohan Lal 
borrowed from the plaintiffs, who are the appellants on this 
appeal, the sum of Rs. 35,000, and to secure repayment drew 
and accepted in their favour fourteen hundts—each for the 
sum of Rs. 2,500—the first payable ten months after the 14th 
April, 1920, and the remainder at successive intervals of one 
month. Each hwndi was in the same form, and it is agreed 
that the true translation is as follows :— 

“By order of Sirkar may his happiness increase, 

Mohan Lal, son of Hira Lal. ‘ 

Six months from the date of the execution of this hundi, please pay to Seth 
Sadasuk Janki Das Sahu of the Residency Bazars or to his order the sum of 
Н, 8. Rs, 2500 (half of which is Rs. 1,260) which вши І have received in cash 
in the Residency Bazars from the said Seth Sahib. 

Dated 3rd Rabi-us-sani 1328-H (14th April, 1910). 

s Mohan Lal (fn Urdu), 
Acting Superintendent of thé Private Treasury of His 
Excellency Sir Maharaja, the Prime Minister of Н, Н. the Nizam, 
[On the back.] 
-This Aundi has been accepted by Mohan Lal, son of Hira Lal, in favour of 
Seth Badasuk Janki Das, inhabitant of the Residenoy Bazars, Hyderabad, 

Dated on Rabi-us-sani, 1328-Hijri. i 

Mohan Lal (In Urdu)." 


The gbole of the’ hinds were dishonoured, and the ap- 


_ pellants accordingly took proceedings on the 15th of August, 


1918, against Mohan Lal and the Maharaja Sir Kishan Pershad 
Bahadur, the respondents on this appeal, claiming the amounts 
due upon the hwndis with interest. It would, of course, have 
been open to the plaintiffs had they thought fit to have framed 
their case in an alternative form, and to have sued both on the 
hundis and alternatively upon the consideration. ` 

‚1% is indeed urged by thé appellants that the plaint in fact 
embraced both these forms of relief, but their Lordships are 


: (1) (1913) L L, В, 38 Май, 482, i 
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unable to accept this contention, which does not appear to 
have been raised іп Ње Courts below. In their Opinion the 
plaint was confined to an action brought upon.the hundis 
themselves, and ‘the sole. question for decision upon this appeal 
is' whether upon the form of the hundi thé first respondent; 
the Maharaja, was properly included as в defendant to the 
suit, or whether as against him the claim is demurrable. - 

‘The District Judge on the 19th September, 1914, dismissed 
the suit against the Maharaja, but passed a decree ‘against 
Mohan Lal. The plaintiff appealed from this judgment to the 
First Assistant Resident at Hyderabad who, on the 28th April, 
1915, reversed the judgment of the District J udge and 
remanded the oase to be disposed of on the merits, holding 
that the hundis were drawn in a form sufficient to charge the 
Maharaja upon these if agency were proved ; but this judgment 
was reversed “Бу the Resident ‘at Hyderabad on the 27th 
September, 1915, and from this judgment the present appeal 
has been brought. : A 

The real point for decision is whether the hundis have been 
so drawn that in form they bind the Maharaja. If they have, 
it will then' become necessary to determine whether in fact 
Mohan Lal had authority-for the purpose. If they have not, 
this question of agency does not and. cannot arise in the 
present suit. ZA Ж ез л 

Now, in the actual operative part of the hundis there is no- 
thing by which the Maharaja can be bound. Each ono is 
drawn in the name of Mohan Lal alone, and accépied by him 
without qualification, for the addition of the words, “Acting 
Superintendent of the Private Treasury of His Excellency Sir 
Meharaja, the Prime Minister of H. H. the Nizam,” is in 
their Lordships’ opinion, nothing but a description of Mohan 
Lal's’ position, and is certainly not a sighature'in the form 
necessary for an agent signing on в principal’s behalf. - 

The appellants, however, place ‘great reliance on the pre- 
liminary words:—“By the order of Sirkar may his happiness 
increase,” end contend that sucha preface to the instrument 
implies that subsequent signatures are signatures on behalf of 
the Sirkar, e І 

Their Lordships cannot accept this contention. It is of the 
utmost importance that the name dfl a person or firm to be 
charged upon & negotiable document should be clearly stated on 
the faeo ог on the document, so that the responsibility is 
made plain and can be instantly recognised as the document 
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passes ier hand to hand. In this ease the preliminary. 
words mention no more than that Mohan Lal.has been directed’ 
to execute the hundis, and they do not necessarily imply that 
he has been clothed with. authority to.execute them in any 
other form than that in which they: were actually prepared—a 


| form which it has already been shown constituted nothing 


more than:a- personal liability on behalf of Mohan‘ Lal. 

The statement, to which reference has been made, which 
appears on page 99 of Messrs. Iyengar and Adiga’s book. on. 
negotiable instruments, that “outside evidence is inadmissidle 
on any person as в principal party unless his—the principal: 
party's—name is in;some way disclosed in the instrument 
itself," is not in itself an adequate statement of the law.. It 
is not.sufficient that the principal’s name should be “in some 
way” disclosed, it, must be disclosed in such a way that on any: 
fair interpretation: of the instrument his name is the real 
name of the person liable upon the bill. 

Their Lordships’ attention was directed to ss. 26, 27 and. 28. 


.of the Negotiable Instruments Act of 1881, and the terms’ of 


these sections were contrasted with the. corresponding pro- 
visions of the English Statute. . It is unnecessary: in this 
connection to decide whether their effect is identical. It is. 
sufficient to say that these. sections contain nothing incon- 
sistent with the principles already enunciated, and nothing to 
support the contention, which is contrary to all established 
rules, that in an action ona bill of exchange or promissory: 
note, against а person whose name properly appears as ` party 
to the instrument it is open either by way of claim or defence 
to show: that the signatory was.in any. Hung for an undis- 
closed principal. ‚ 

The judgment of the Resident appears to their. Той фра: бо". 
place the correct interpretation upon the documents in this: 
ease, and to state accurately the principles of law that are. to . 
be.applied. For this reason they think that the.appeal must 
fail, and they will кишу advise His tenes that it should. 
be dismissed. 


KR JE ES dots disiiosed, : 
Solicitor for appellant: Douglas Grant. 7 Wie lr 
The respondent did not appear. "EL 
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[On appeal from the High Court of Judicature at Calcutta]. 
Present: 


“LORD PHILLIMORE, Sm Joun EDGE, AND Sm LAWRENCE » 
JENKINS. 


SRIMATI RANI KUAR MANI SINGH MANDHATA 


v. 
THE NAWAB OF MURSHIDABAD. 


Limitation — Disqulified proprietors under Court of Wards Act, 1879, not persons 
under disability entitled to extended period of limitation—Oourt of Wards Act 
(Bengal Act IX of 1879), Sections 5, 6(a), 14, 16, $5, 61— Limitation Act, 1908, 
articles 91, 148, 144.—Order XIV, rule &, of Civil Procedure Code. 

| Posseasion of the Court of Wards is posséesion of the ward, апа 
., disqualification under section 6A of the Oourt of Wards Act is not such 
a legal disability as is recognised and enumerated in the Limitation Act. 

Тнк sole question for determination in this appeal was 
whether the’suit as regards certain property was barred by 
limitation. 

The facts material to the point арнай on this appeal are 
stated in the judgment of their Lordships. In her plaint the 
plaintiff made charges of fraud and collusion against the 
officers of the Court of Wards and the defendant-respondent’s 
predecessor. The First Subordinate Judge held the suit was 
barred by Articles 91 and 142 of the Limitation Act, or 
Article 144 of the Act, and accordingly, dismissed the suit. 
‘On appeal the High Court upheld the decision of the Sub- 
ordinate Judge. 

The plaintiff, thereupon, appealed to His Majesty in Council. 


De Gruyther К. C. and Н. №. Sen, for the appellant. —The 
possession of the Court of Wards is not adverse to the appel- 
lant: Tukaram v. Sujangir Guru™. Where the Court of Wards 
Act applies and the manager is in possession, the only person 
who can sue is the manager, and the person from whom the 
Court of Wards has taken over charge has no power whatever 
to bring any suit of any sort as to the property until the Court 
of Wards releases it. -A suit on behalf of a ward cannot be 
prosecuted without the sanction of the Court of Wards. The 

ward could not take possesssion of the property or maintain 
a suit against the Court of Wards or its vendee. 


Dunne K. C. and Kenworthy Brown for ilis respondent.— 
The Court of Wards is only a statutory agency. The statute 


(1) (1884) I L. R, 8 Bom, 685. 
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is only for management. It is purely an agency for manage- 
ment. The name of the ward has to be mentioned in every- 
thing. There is nothing in the Court of Wards Act to prevent a 
snit like this being brought, The Court of Wards is merely a 
name in order to perform certain acts as to the management of 
. certain properties. 

[ Sm Јони Ерак. —1І8 there any zomedy ab all by the lady 
against: the Court of Wards ? ] 

‚ Section 51 must be read in the light of the intentions of. the 
Act, and does not relate to the bringing of any suit by or 
against the owner in possession of the property. А suit 
could have been brought in the High Court. An owner is not 
barred by s. 51. The Board of Revenue is merely an agency 
for management (see s. б). Section 14 provides that the 
manager may do all such things requisite for the proper care 


‘and management as the proprietor if not disqpalified might 


do. Section 35 gives right of possession to the manager in 
order to act in the name of the ward. 

[ LORD PHILLIMORE.—Have you noticed в. 47 ? ] 

: The property remains in the possession of the owner, the 


‘ward. Disqualification ig not ашин against the Limitation 


Act. 
The judgment of their Lordships was delivered by 


SIR LAWBRENOE JENKINS.—Raja Prithwi Nath Singh Mand- 
hata died on the 4th October, 1882, without male issue and 
was succeeded by his two widows. At his death he was 
heavily indebted,and on the Ist March, 1886, the widows 
presented a petition to the Commissioner of their division 
praying that he would recommend the Court of Wards to take 
charge of the estate. On the 30th July, 1886, the Court of 
Wards under s. 27 of the Court of Wards Act, 1879, declared 
the widows to be disqualified proprietors under s. 6 (a) of the. 
Act, and by the same order declared under s. 35 that it had 
determined to take under its charge the property of the 
widows and directed that possession be taken of. the property 
on behalf of the Court, 

_ On the 7th of June, 1890, а part of the property called Killa 
Nazagram was sold to the defendant’s father and predecessor- 
in-title, and the transfer wag executed by the Collecter. ‘The 
purchaser obtained possession admittedly not later.than. the 
30th April, 1891.. The defendant's father subsequently 
obtained a transfer of two villages called Pirote and Sukdubi, 
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and this-‘was executed. by the Colleetor- on: the- 114 ` of 
February, 1901. , 

On the Ist of August, 1911, the Court of Wards йг 
from the charge of the property. Оп the 318 May, 1912, the 
surviving widow instituted this suit impugning the two sales 


and transfers and praying that she might. be: restored to. 


possession. At the first hearing sixteen issues were framed. 

The first was whether the suit was barred by limitation, 
On the defendant's application under Order XIV, rule 2 of. the 
Civil Procedure Code the Court tried this and two other issues 
first, and disposed of the suit as barred by limitation. - On 
appeal the High Court set aside the decree of the first Court 
in-so far as it related to the two villages'Sukdubi and Pirote 
comprised in the Kabula of the 11th February, 1901, and 
ordered that the case be remanded to that Court to be dealt 
with according to the directions contained in the High Court’s 
judgment, but in other respects affirmed the decree then under 
appeal. 

From the High Court’s decree the present appeal has been 
preferred. Though the grounds of appeal attack the procedure 
adopted at the trial the argument before this Board has been 
limited to the question whether the plaintiff’s claim to the 
properties comprised in the transfer of the 7th June, 1890, ‘is 
barred by limitation. 

The purchaser's possession began not- later than the 30th 
of April, 1891, so that at the date this suit was instituted the 
defendant and his father, from whom he derives his liability 

‘to be sued, had been in possession of the property on the 


strength of their title more than twenty-one years. It is, 


however, contended that time did not run against the plaintiff 
during the period that the Court of- Wards was, ав it has been 
termed, in possession, and to lend the greater force to this 
contention it is argued that a disqualified’ proprietor has no 
right to sue so long as the property remains in charge of the 
Court of Wards. This curtailment of the rights of a disqualified 
proprietor depends on the, provisions contained in Part VII of 
‘the Court of Wards Act. То meet this objection the Suo- 
ordinate Judge held that the plaintiff came within clause’ (в) 
of s. 6 of the Act,’ and во was unaffected- -by the restrictive 
provisioms of Part ҮП. But this.view cannot-be supported: 

clause (e) had not heen enacted when the widows were declared 
disqualified to manage their own property, and this declaration 
was expressly based on clause (a) of the section, But while 
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P.C.  &hig ground’ of decision is misconceived, thé.plea of limitation 
1918 has been rightly held а bar to the suit sd far as it relates to 
~~ the property comprised in the transfer of 7th June, 1890. 


noe а ‘Before that transfer and until the purchaser acquired -pos- 
» session ‘under it the plaintiff and ‘her co-widow were in 


Na s : 
MD AMA: possession of the property, and none the less because it was in 


745 һе charge of the Courtof Wards. This possession was dis- 
Sir Lawrence continued, and the possesgion of the defendant's father began as в 
Уе result of that transfer-and was continued without interruption 
for a period’far in’ excess of the statutory limit of twelve 
‘years, first by the father and then by the defendant, his воп, 
each ‘claiming as of right ‘and on his own behalf adversely to 
‘the plaintiff. These facts, standing alone, present a complete bar 
to'the ‘suit, so far as it-seeks the restoration of this part of' 
the suit property; nor is the position altered because: the 
-plaititiff was a disqualified proprietor until the first August, 
1911; The Limitation Act, it is true, recognizes and enum- 
erates certain conditions as legal disabilities entitling the 
-persons affected by them to-an extended period of limitation, 
But the plaintiff's disqualification under s. 6 (a) of the Court 
.of Wards Act is not one of them, nor has any case been made 
-which could suspend or modify the ordinary law of limitation 
' as.applicable to this case. The objection taken in argument 
has been directed not to that part of the High Court decree 
which ordered a remand, but to во much of it as ‘affirmed the 
‘decree of the-Subordinate Judge, and the discussion-at ће: Ваг 
‘has been confined to the plea of limitation.- Their Lordships, 
‘therefore, are not called on to consider any other question 
which may affect this litigation, ‘and they wish to guard 
‘themselves -against being supposed to have decided either 
-directly or anferentally anything: beyond that лана 
plea. 
From the view they take of this plea it ТЕ follows 
‘that-this appeal fails; and they will therefore humbly advise 
‘His Majesty that it should be dismissed, and the xd 
-must pay’ ‘the a ОБ one appeal. 


3. K. Be ; Appeal dismissed. 


Solicitors for appellant ; T. L. Welson & Co. 
"e Solicitor for respondent :, G. C. Farr. а 
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[On uppeal from the Chief Court of Lower. Barna] 
Present: 


“Lord PHILLIMORE, SIR Joun EDGE, AND Sm LAWRENCE 


JENKINS, i ©» = 
A. V. JOSEPH | 
v. 
R. SHEW BUX, 


Disagaccpurdn of proof— Eidence required i in proof of damages—Rebutting 
evidence-— Fraud, burden of proaf of. 

' The plaintiff must give the hest evidence to prove damages; бйздй 
every presumption should be made against him ; if there is апу range, the 
range should be taken against him, Where same evidence is given tho 
Court should assess the damages on the evidence before it. The difficulty of 


- estimating damages is no ground for not awarding damages or for awarding 


nominal damages. 

By a written contract the plaintiff-appoellant agreed, 15 sell 
to the defendant-respondeht 1000 tons of English timber at 
Rs. 87-8 per ton c.i. г. Bombay, delivery to commence in 
December, 1918, and to. be completed in December, 1914. The 


contract ‘provided, “the purchaser will examine and pass all. 


sleepers at our mill and pay for the same” and that “the 
passing: of the timber will be in each instance not less than 
50 tons ata time and the said Shew Bux Baboo will take 
delivery of same and pay for it.” The contract also contained 
the following provisions as to damages for breach: “It is 
agreed that should the Company (the appellants) fail tosupply 
the above quantity within the time specified and if the said 
Shew Bux Baboo is compelled to purchase his “requirement 
which should be in Rangoon or in any part of Burma, the 
said Company will pay the difference of the price paid in excess 
by the said Shew Bux Baboo” ; and "It is also agreed that in 
саве the said Shew. Bux Baboo fails to take delivery of the 
timber in time the said A. V. Joseph & Co. will dispose of 
locally and the said Shew Bux Baboo, will pay the difference 
in price what the said Company may have suffered." "Various 
parcels of sleepers were shipped under the contract before 
September 1914, when it was agreed between the. parties that 
the time for delivery should be extended to the end of 
February, 1915. - In October; 1914, the plaintiff wrote 
requesting the defends to take delivery of the 500 odd 
tons of timber which had been accumulating at, the plaintiff’ 8 
mill during July, August, and September, 1914,-and threat- 
ened that unless the defendant accepted a draft for Rs 5,000 
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he would sell the 500 tons of timber on his account by auction. 

The defendant replied denying refusal to take delivery, and 
requested the plaintiff to ship the timber, and to send him the 
bills of lading pointing out that he was not bound to pay for the 
timber otherwise. The plaintiff, thereupon, instructed auo- 
tioneer to sell the timber. ' The auction-sale was advertised for 
29th October, butat the defendant’s request was postponed until 


"9th November, 1914, when the whole 507 tons were sold and 


J 


Rs. 11,153- realised. - On the 18th of December, 1914, the 
plaintiff instituted а suit claiming as damages for breach of 
contract Rs, 25, 467, being the difference between the contract 
price for 507 tons and the costs of the auction, and the amount 
realised in auction, and freight on 507 tona, with interest on such 
difference. The defendant by his written statement pleaded: (1) 
that the contract was а C.I.F. contract and that the defendant 
authorised the plaintiff to ship such. timber as he had agreed 
to do but the plaintiff wrongfully refused to do so: (2) that the 
timber was never sold by auction as alleged or at all; (3) that 


the: plaintiff was: not justified in requiring the defendant to 


perform the contract in October, 1914, or at any time prior 
to the 28th. of February, 1915 ; and (4) that the plaintiff had 
not suffered any damage. The learned Judge (Young J.) 
framed the following issues :— 

' (1) Whether the plaintiffs have under this contract to ship the- timber before 
the price becomes due? 

(2) Whether the said timber was sold by auction or at all?’ 

(3) Whether the defendant was bound under this contract to take delivery 
of timber prior to,28th February 1915 ? 

(4); What damages are the plaintiffs entitled to? ‘ 

The plaintiff adduced evidence as to loading, customs duty, 
and rate-of insurance. The learned Judge found ав. а fact 


: that- the sale was genuine, and not в sham, as alleged by the 


defendant, although there was no charge of fraud on the 
pleadings.’ ' The: learned Judge delivered judgment on 25th 
August, 1915, in which he decided the 1st' and 8rd issues in 
favour of the plaintiff. With regard to the sale he held: 

It was not for the defendant to prove that the sale was a sham and that Joseph à 
induced bogus purchasers to go and bid ab ib and that he retained the goods 
and, subsequently resold them бо the defendant in completion of the contract,. 
ln my opinion defendant completely failed to prove that the sale was а sham 
but this. is not the question, which. is whether Joseph ‘proved that it was 
genuine, As regards this paint the onus was on him and: it cannot be denied - 
that the defendant in cross-examination elucidated some circumstances which ` 
prima facie were very suspicious, In fact there. is scarcely.a step in the 


_ transaction which is nob во, ab any rate at firsb sight," 
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In the result he dismissed the suit. "On appeal, Fox C. J. 
and Twomey J. in their judgment said: 


He (Young J.) held that it was not for the defendant,to prove that the 
auction-sale was `a sham and that the plaintiff induced bogus purchasers to go 
and bid at it, but it was for the plaintiff to prove that the sale was.genuine. 
This decision was .іп my opinion erronéous...It lay upon the defendant to 
impugn the genuineness of such а sale, and he failed to do it,...Another ques- 
tion, however, is whether the plaintiff-firm produced proper ‘and sufficient 
evidence to show what the cost of shipping, freight, insurance and other 
charges would have been to him if the goods had been shipped, so as to find out 
what his loes had actually been. There was no evidence of what the cost of 
getting 507 tons of sleepers from his yard on to a steamer would have been. 
The plaintiff's manager said that the rate of Rs. 16-8-0 was the prevailing rate of 
freight from Rangoon to Bombay in October and November 1914. In view of 
the statement in the plaintiff's letter of the 22nd September to the effect that 
the rate was than about Rs, 28 per ton, the statement verges on the abaurd. 
‘The ‘prevailing rate could have been and should have been proved by the 
evidence of either freight brokers or persons in the employ of shipping agen- 
cies. The cost ‘of insurance was not allowed for at all in the plaintiffs claim 
and no evidence was given as to what it would have been in October or 
November, 1914. It was not for the Court to speculate as to what it probably 
waa. The plaintiff was bound to call evidence as to it on which the Court 
could rely. Instead of speculating as to the auction, charges, these should 
have been according to the auotioneer's account sale. There was no justifica- 


tion for the insertion of the claim for interest. On the whole the plaintiff in. 


my opinion failed to furnish sufficient reliable data for estimating the amount 
of damages whioh should be awarded to him.’ Judging by what was done in 
Biddell Brothers. v. Clements Horst Go. |1911] 1 K. B. 214, [1911] 1 К. E. 934, 
in regard to the defendant's counterclaim as to which he did not produce 
evidence on which the Court could act, it appears to me that the suit should not 
have been . dismissed, but the plaintiff should have been given a decree for 
nominal damages without costs. 1 would accordingly set aside the decree of the 
Original Court and give the plaintiff Rupee one as damages without costs, 
I would order each party to bear his own costs of this appeal. d 


The plaintiff appealed to Hia Majesty in Council. 


Newholi К. С. and Gerard Sanders, for the appellant.—The 
appellate Bench of the Chief Court: took a wrong view of 
Biddell Brothers v. Clements Horst Company. :The judgment 
in that case was given on facts. The learned. Chief Justice 
has overlooked s. 50 of the Sale of Goods Act, 1893. That 
section provides that the seller may maintain an action for 
damages for non-acceptance where. the buyer wrongfully 
refuses to accept and pay for the goods, especially sub-section 8, 
In Biddell Bros. v. Glemenis Horst Co. there was no 
availablg market, so sub-s. 2 was applicable, and some one had 
to be called to. prove that therë was &-loss.. Failing this 
nominal damages of one shilling was given. Here there was an 
"available market” and the measure: of damages is regulated 
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-by sub-seation 3. The Courts have always held that, ihe 


difficulty of estimating damages is no ground for refusing to 
give damages: Reigate v. Union Manufacturing Oo. 


‚ (Ramaooliom) ' Lid. Roper v. Johnson, has never been 


* doubted. ; 


Gregory K. C. (and C. Qur don), for the respondent.. —The 
appellate Bench is right. The plaintiff had. given no reliable 
evidence as to the cost of freight and insurance, and it was not 
for them to speculate. My submission i is that it was for the 
plaintiff. to prove his case. On the evidence the freight 
might have been anything. 

[Lorp PATLLIMORE.—But the maximum would be Hs. 28.] 

He must prove it, The letter in which it is said it might 
go to Rs 28 was іп September. In November it might have 
been more. The material date was November, 1914. The 
plaintiff has given no evidence at all as to fréight in that 
month, So with insurance, the only evidence being what it 
was on some shipment in February, 1915. All he had to do 
was to call some shipbroker as to the prevailing rate in 
October and November, 1914. 

. П.овр. PHILLIMORE.—You never suggested to him that his 
damages were wiped oft by freight and insurance.] 

If the Court has not the materials before it, is it entitled to 
speculate? . 

[Lord PHILLIMORE.—Juries do every day.] 

[Siz JogN Epcr.—They would do it, probably, anyhow, but 
they would ngt be told to do it.] 

.[LogD PHILLIMORE.—They would be told the facts and 
asked to form their opinion the best way they could.] 

The.plaintiff has to prove his special damages definitely, 
He was nearly contumacious. Не was challenged to prove. 
his damages, and did not do it. 
` Gurdon, followed. —Tlie plaintiff had the auctioneer’s bill 
when he overcharged for the auctioneer's costs, His principal 
witness contradicts himself as'to freight. А 

No reply was called for. ` 

Their Lordships’ Judgment was delivered by 


Lonp PHILLINORE.-—This: is an abad from & deoree of iha 
Chief Court of Lower Burma; reversing the decision of the. 
learned Judge sitting on the Original Side of that Court. . S 


—— MÀ ám 
(1) [1918] 1'K. B. 582, 596, 607. | 
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- The action was brought for damages for not taking delivery 
of a quantity of sleepers. The defendant disputed the breach ; 
disputed the regularity of the contractual process necessary 
for the assessment of damages, and disputed that there were 
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any damages. Both Courts have found that there was в Saw Bux 


breach, and their Lordships do not think it necessary to go 
further into that matter. 

With regard to the contractual ‘agsessment of damages, that 
was to be fixed in a particular manner :— 


“Ib is also agreed that in case the said Shew Bux Baboo fails to take delivery 
of the timber in time, the said A, V. Joseph & Co. will dispose of locally, and the 
said Shew Bux Baboo will pay the difference in price what ‘the said Company 


. may have suffered.” . 


, In fact, Joseph & Co. put this M up for auction in 
an apparently regular manner; there was an auctioneer 
employed; it was advertised; and, at the request of the 
defendants, the auction was postponed, and then held. Very 
few purchasers came forward ;.they were not people of much 
importance, and it is possible, as was shrewdly suspected, that 
in the end, Joseph & Co. may have bought back a good deal 
of what was sold. It was no fault of theirs that the auction 
was not better attended, and it may very well be that if they 
took such a step, which is only a matter of suspicion, and not 
of ‘proof, they assisted the defendants, because the goods might 
hive been “slaughtered” if they had not intervened, or 
procured people to intervene. 

-The learned J udge in the: Court of first instaneó took an 
unduly suspicious view of the conduct of Joseph & Co., and 
said it was their duty to disprove a snadowy charge of fraud, 
and that they had not disproved it, a very unusual method of 
procedure. The Chief Court on appeal set that right and 
greed that Joseph had taken the right course to estimate the 
damage.' But the learned Judges in that Court eame to the 
conclusion that Joseph, the present appellant, the plaintiff, had 
not proved his damage sufficiently. Now what he had got to 
do was this: This was ac. I. Е. contract with this peculiarity, 
that the money was to he paid as the goods were inspected 
dnd before they were put on board. Therefore, Joseph had, 
for his money, still to provide tonnage and’ pay freight and 
pay the insurance : and, when he comes to estimate his loss, he 
‘has, first of all, on the one side tô put the contract price of the 
amount of timber in question, which was 507 tons, then to 
‘dd to it the expenses of the auction, then to deduct from 16 
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what was realised at the auction, and also to deduct from it’ : 
his necéssary expenditure in completing his bargain, which 
really comes under four heads: the freight, which was the 
biggest thing ; the insurance ; the loading charge, and ‘certain 
port'or Customs duties. No doubt he was bound to give some 
evidence as to what those figures were, and no doubt he did 
give ‘somewhat shadowy evidence: he said that the freight 
less rebate was 16 rupees 8 annas per, боп, He was faded with 
a letter in which he threatened, during the coursé of the 
discussion between the parties, the other parties with the 
penalties which would ensue if they did’ not take delivery; 


: and in which he, apparently, asserted that freight would run 


up to the rate of 28 nupees; and he was cross-examined as to 
whether he had not taken ratesin April 1914, and whether 
these rates might not have gone up; and one of-his witnesses 
said they might-have gone up in September or October. Не 
gave evidence as to the loading’; he gave evidente as to the 
Customs duty. And as to the insurance, he gave evidence that 
the total combined ordinary maritime riek and war risk—it 
being questionable whether he would have to’ pay the war 
risk—came, in the following February to 10/16th per cent., and in 
a general way, he implied that this was therateof insurance 


` which hethought was due at the time, The evidence was not of the 


very best, and every presumption should be made against’ him ; 
if there is any range, the range should be taken against hin’; 
but the deféndant called no evidence on these points at-all, ‘and 
the Board is entirely without trace of any suggestion on the 
defendant’s behalf that these expenses- -would have wiped ott 
the otherwise apparent great loss. Nevertheless, the Chief 
Court on appeal, after having decided in favour of the plaintiff 
to the effect that there was а breach and that he had taken 
the proper steps to have the breach. measured,’ came to the: 
conclusion that he had not given sufficient evidence to show 
the cost; that he had made one or two small misstatements: a8 
regards: some of his expenses ; and that, on the authority of a 
case, which their Lordships think the learned Judges some- 
what misread, or, at any rate, misapplied, he could get nothing 
but nominal duties. Really that would be'a ‘very serious 
thing to hold. Without’ making the deductions for. freight, 
loading, Customs and insurance, if you simply take the gross 
cost, and deduct from it the sale price, here isa sum of 33, 000 
rupees and to show that that is to be reduced to one rupee, the 
Court would have to be satisfied that the freight and the other 
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minor charges would come to an approximately equal figure. 
It is quite obvious in the case, both on the evidence given and, 
what this Board very much relies on, the way the case was 
conducted in the Court of first instance, that no such case Was 
intended to be made. 

Accordingly their Lordships, have come to the conclusion 
that there must be а very substantial verdict for the plaintiff. 
There is an element of uncertainty which might have made it 
desirable that this matter should be sent back for enquiry, but 
neither counsel has pressed for that, and their Lordships think, 
very wisely, because the amount- that could be taken off on а, 
possible enquiry would bear а, тегу small proportion to the 
expenses of such an enquiry. 

Therefore their Lordships, without dissent of Counsel, have 
taken the matter into their own hands; and it is enough to 
sey that they have, of course, голаса the minor claims in 
respect of the auction expenses to the figure at which they 
stand in the bill which is annexed to the statement of claim, 


' instead of the figures which were incorrectly stated in the 


statement of claim. 

The original contract, price and the sale price are fixed 
figures: The loading апа the Customs,-two small, items, have 
been, in their Lordships’ opinion, proved. The insurance, their. 
Lordships think, can be safely taken at 10/16ths per cent., 
without their Lordships deciding whether or not the plaintitt 
is responsible for the war risk (which, on а C. 1. Е. contract, is 
by no means necessarily the case), as the counsel for -the 
appellant has consented to have that taken against him. , 

Then that leaves the one large item, the freight. As regards 
the freight, it is possible that plaintiff will suffer owing to his 
carelessness, but their Lordships think the safe thing to do is 
to take it at the largest figure which has been suggested here 
namely, that figure which he threatened the other side with 
in the letter to which their Lordships have referred. That 


"would be at the rate of 28 rupees, or, with a deduction of one 


rupee rebate, 27 rupees. Making those deductions, their 


. Lordships bring out the figure. of damages at 18,502 rupees, 


and that, in their Lordships’ opinion, is the sum for which 
judgment should be entered. 

"Their Lordships , will, therefore, humbly advise His Majesty 
that this'appeal should be allowed, that the decree of one rupee 
as damages should be converted into a decree for 18,502 
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P. О, | rupees, and that the plaintiff, who has won all through, should 
1918 have his costs below and of this appeal. — ' 


= ' 
сав J. K. В. Appeal allowed. 
eee Bux Solicitors for appellant: Bramall & White. p 
pe Solicitors for respondent: Arnould & Son. 
Phillimore A e ERE Pee 
ET [Оп appeal от the High Court of Judicature at Madras,] 
, Present: 
Losp Buoxmaster, Lorp DUNEDIN, Sm Jonn EDGE 
AND SIR LAWRENCE. JENKINS, 
1918 ` RAJA PARTHASARADHI APPA RAO 
= v. 
November 1. | RAJA -BOMMADEVARA: SATYANARAYAN. 


Land-law of Madras— Acquisition оўл occupancy rights--Hptate— Permanently 
settled estate or temporarily settled Zemindari—Formal settlement necessary— 
` Madras Estates Land Act (Mad, Act T of 1908), Secs, 3, 6, 8. 


The settlement referred to in the definition of “estate” in the Madras 
Estates Land Aot (Madras Aot I of 1908) в. 3 must be effected Ер 
and there must be some recorded evidence of it, 


Where, therefore; certain Government lands were transferred to а 
;zemindar in lieu of monetary compensation or reduotion of revenue for 
: the aoquisition by Government of other lands forming part of в settled 

estate, and it was sought to infer therefrom a settlement of the new 
lands :— 

Е Held, that no such inference should be made, and that there was nothing 

to give the new lands the character of a settled estate. 

Zamindar of Santrarappet v. Zamindar of South Vallur (1) affirmed, but 

on different grounds to those assigned by the Madras High Court. . 


THE facts of the case are sufficiently stated in their. Lord- 
ships’ judgment and in the report at 39 Mad. 944. The suit 
was brought by the Zemindar, plaintiff-respondent, for the 
ejectment of his tenants, defendants-appellants; who claimed 
to have acquired occupancy rights by virtue of s. 6 of Madras 
Act I of 1908. The District Judge of Kistna on the 
main issue, “Whether the suit lands are still Government 
jirayáti lands as alleged in the plaint or they are ryoii lands - 
88 alleged by defendants", observed as follows :— 


“The suit lands undisputedly were not part bf a permanently settled Estate 
at the time that Government made them over rent free to the Zomindar 
The question is could they lose their’ ryotwari nature by being so handed over 
toa Zemindar and aoquire a Zemindari status so as to come within the .terms 


cae (1) (1916) L L. В, 89 Mad, 944, 
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of Estates Laud Aot. They would have to be part of a permanently: settled 
‘estate as defined in в; 3 (2) of the Act to come within that Aot, Y 

_To be part of a permanently settled estate they would have to come within 
an estate settled by a sanad under Register 25 of 1802. То be so ‘constituted 
a sanari must be signed by the Governor-in-Council ; vide the form i in the XLII 

“appendix of Vol. 2 of the Board's Standing Orders, The lands were never so 
‘granted but at the most were granted by the Board of Revenue and the two 
Collectors of the, Kistna and the, Godavari, .1 am therefore of opinion that 
these lands were not constituted a permanently, settled estate, 

All'the Board and the Collectors did wat to take from the Zemindar certain 
of his Zeniindari lands on which the peishcush was fixed at ‘Ks,'777-5-3 on one 
block of land acquired and a sum not olegr on the other vide Exhibit XXIV 
and to grant him certain ryotwari banjar lands bearing, the same amount of 
shist in exchange so that the peishcush he had to pay did not decrease though 
as I read the regulations part of the amount due from the Zemindar is now 
peishoush and part is ryotwari shist. 

.It was an arrangement that suited the Zemindar as.he got waste land 
which would be capable of development and not cash which ‘would soon have 
been spent or & reduction of peishcush which, would have meant a loss of 
prestige as it would mean в loss of area under him and it suited the Government 
as stated by the Board to give land rather than фо рау cash. 


It may be noted that under Act X of 1870 a reduction of. peishoush.. Вет : 


only be made, 'as compensation for land taken up, with, the consent of the 
Zemindar and in this case the Zemindar refused to accede and therefore 
Govérnment must have paid him cash or given him land in lieu of cash. 

‚ Ihold therefore that the Board of Revenue in giving the Zemindar other 


lands instead of money compensation they would ‘have had to pay, merely gave . 


him ryotwari lands and that the granb did not in any way convert them into a 
part of the Zémindar's permanent estate for, firstly, that estate must be fully 
desoribed in the sanad and, secondly, tlie accounts thereof gone into fixing an 
assessment on all the lands in it liable to pay assessment before the permanent 
assessment can be arrived at and а sanad granted. Land that was not taken 
into account in fixing the assessment cannot come within the sanad and na the 
‘same was a deed of permanent property, the introduction of other -lands could 
only be done by a deed duly executed and that has: to be by the Governor-in- 
Council, ' A 

Tho mere faot of entry in Government aocounta as "Zemindari ог TM mere 
leasing ' out ‘by | ‘the ‘Zemindar as Zemindari would not alter their character in 
the least if it was beyond the power of the Board of Revenue and the Zemindar 
to enter into any agreement without the sanction of the Governor-in-Council, 

` My finding -on issue 1, therefore is that the lands granted to thé Zemindar 
remained jiraysti or ryotwari lands and did not became part of the lands of a 
permanently settled estate so as to come within the provision of the Estates 
Land Act.” ^ ' 

The District Judge accordingly decreed this guit, and his’ 
decree was confirmed on appeal by the Madras High a 
for reasons stated in the judgment of Seshagiri Iyet J. 
Zamindar of Sanivarbhat v. Zamindar оў South Vallur®. : 

Defendénts Preferred. this further die bs the Privy 
Council. E 


(1) (1916) I, L. R, 39 Mad, 944, 


Ja 
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De бышар E. C. and Parikh, for appellants, submitted 
‘that the case fell within sub-section (1) to s. 6 of the Madras 
Estates Land Act (Madras Act I of 1908). Some of the 
-geroindars sold land, which was permanently settled, and it was 
‘acquired by Governnient under Act X of 1870. He requested 
that'instéad of money land should be given him. This was 
done. We submit that this substitution did not alter the 
condition of the lands: that the new lands which the zemindar 
got in exchange became permanently settled estate just -as the 
old lands were. In a recent case from Oudh where there were 
accretions to a taluq subject toa special rule of inheritance, 
it was held that tHe succession to'such accretions followed the 
‘same rule:' Боо Bahadur Singh v. Rant Raghubans 
Kunwar™, 

The Zemindar lost his rigbt‘as a ryot under s. 8 (1) of the 
` Estates Land Act as soon аз he became interested in the land 
as landholder: The High Court erred in holding that s. 8 (1) 
‘was Overridden by the explanation to s. 6 (6). | 
` Thore is the further point, on which the District Judge 
decided against us, that no sanad was granted to- the 
‘geriindaér within the terms of s. З of Madras Regulation XXV 
08:1802.` The preamble of that Regulation uses the word 
“grant”, but it is settled law that the sanads referred to 
merely recognised existing rights: Collector of Trichinopoly 
v. LekkamamiO, ` 

[Logo BuckmasTeR.—Has the plaintiff any title at alli ag 
landholder ?* Where is his conveyance ?] 

(Sir Erle Richards referred to the Crown Grants Act, 1895, 
Act XV of.1895, в, 2: The Transfer of Property Act does not 
apply.) 

Usually the transfer is carried out by executive orders of 
the:Board of Revenue. The record shows this is what 
happened here. > ~ “м. SM. 

. [Lord BUCEMASTER.—Is there anything to show on what 
terms the new lands were to be held ?] 

The old lands bore & peisheush of Rs, 777, and the effect of 
the transfer was that the new lands took their place: they 
became an’ éstate settled at Rs. 777. * — — 

[Lord BuckKxAsTER.— Thaf is mere speculation], e 
(1) (1918) L. В, 45 L А. 184; (2) (1874) L. В. 1 I, A. 282, 

20 Bom, L, R, 1075. 





You, xxi. ] THE BOMBAY LAW REPORTER, 


Bir Erle: Richards and Kenworthy Brown, for respondent, 
"were not called on. 


"Their Lordships’ judgment was delivered by 


Токр DUNEDIN. —The respondent is MEET of certain 
lands in the village of Satrampadu. The lands were let on 
-llth August, 1903, on a five years’ lease to the appellants. At 
_the expiry of the term the lease was prolonged for a further 
period of three years. At the expiry of the three years the 
respondent wished to resume possession, but was met by the 
assertion that the sppellants had a permanent right of 
occupancy in virtue of the provisions of the Madras Estates 
Land Act which was passed in June, 1908 *ап@ came into force 
on 186 July of the same year. This suit was then raised to 
recover possession and to get mesne profits. 

The provision of the Act on,which the appellants rely is the 
6th section which says that avery ryot now in possession or 
who shall hereafter be admitted by a landholder to possession 
of ryoti land not being old waste, situate in the estate of such 
landholder, shall have a permanent right of occupancy in his 
holding. “Estate” is defined as meaning (in addition to certain 
definitions which would not apply in the present question)! 
any permanently settled estate or temporarily settled 
gemindari.” The respondent says that his estate does not fall 
within this definition. 

The facts as to the estate are as follows. The respondent’s 
predecessor was zemindar of a settled estate situate in another 
district. Parts of this estate were taken by the government 
under the Land Acquisition’ Act for the purpose of making 
drainage canals, etc. In terms of the Act the landholder was 
entitled to be compensated. This compensation might have 
been made by payment of a sum of cash down, or, if the 
landholder consented, by a reduction of the peishcush settled 
on the estate. The value of the lands taken was investigated ; 
it was brought out that compensation would be fairly settled 


by а remission of Rs. 777 out, of a. total peishoush of Re. ' 


36,588. .The landholder then presented а petition to the 
Government praying that instead “of the peishcush being pro 
tanto remitted; Le mightebe given some Government lands in 

another district of which lands he had already adquired the 
ryoti rights. This was acceded to, and accordingly no 
remission was made of the peieheush, which continued to be 
exacted as formerly, but by order of the Collector the new 


R, 79 


625 
Р. C. 


1918 
—— 


PARTHA- 
SARADHI 
v. 
ВоммА- 
DRVARA 


— 
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P.C lands were transferred to the landholder, and were entered in 

1918 . Ње register as zemindari lands instead of Government, lands 

—7 аз formerly. These are the lands which were let to the 
PERRA appellants. ‘The question therefore is, are these lands part of 
oN: a permanently or temporarily settled estate? It is obvious 
RUE that when in the hands of the Government they were not so. 
d paca What then has made them acquire the character of a settled 


\ 


estate ? The appellants’ counsel argued that the effect of the 
transaction detailed above was to make the lands an estate 
settled at a peishoush of Rs. 777. But a settlement must be 
‘effected formally and there should be some recorded evidence 
of it. It seems imppssible here to point to anything which 
has that effect. There is admittedly no sanad dealing with the 
lands in terms of the article of the Regulations. That in the. 
opinion of ihe learned District Judge was per se conclusive. 
It is, however, enough to say.that there is nothing to which 
the appellants can point'as making в seltlement. There being 
no document and the matter being left to inference to.be drawn 
from the facts, it would be possible to suggest more. than one 
mode of settlement. There is the view as just stated, which 
was pressed by the appellants’ counsel, which would amount 
to separate settlement of the new lands at a peishcush of Ra. 
777, and a reduced peishcush of Rs. 34,811 on the old lands. 
But it would be equally easily suggested that the new lands 
became an integral part of the old lands at в total peishcush 
of Rs. 35,588; or again that the new lands were settled at 
nil, leaving the original petehowsh, as it stood. There is no 
reason to prefer any one of these theories to the others. Yet 
the question of what lands could be sold to discharge the debt 
of an unpaid portion of the peisheush of Rs. 35,588 would 
necossarily depend on which was the true view. This uncer-. 
tainty is fatal to the idea of a settlement having been made. ' 
This .disposes of the саве, and is substantially the ground on 
which the learned District Judge decided it. The High Court 
went upon different reasons, with which their Lordships are 
not prepared to agree, but as the result at which they arrived 
was the same, no alteration need be made, and their Lordships. 
will humbly advise his Majesty, to dismiss the appeal 
with costs. 


у Ы * 
A. P. PO Appeal dismissed. 
Solicitor for appellant: Edward ‘Dalgado. 


` Solicitors for respondent: The Solicitor, India Office. | 


А | : eU D, val on 
VOL XXL] . THE BOMBAY LAW REPORTER, 627 


| з On appeal from the High Court of Judicature at Madras] 


alt nr 


E et үнү Present : 


,' Dorp BUCKMASER, Log» DUNEDIN, SIR Joan Ера, 
n " AND'SIR|SLAWRENCE JENKINS. 


SREEMANTHU RAJA YERLAGADDA - 1918 
e | + м. ts ] М yv ч ` zw = 
` RAJULAPATI SOMAYYA. , 200000, Denier 8 


2 А) 
- Land-aw:of aiiis DRE rights of tenants—Privaie' and туо land-- 
u Acquisition of occupancy. rights under Madras Act I of 1908—Actual, posses- 
sion ai the commencement of that Act is the test —Madras Estates Land Act, 1903. 
, (Madras Act I of 1908), Secs, 6, 185—Madras Act IV of 1909, Sec. 3. 
' ".' Under s. 6.0f the Madras Estates Land Act (Matras ‘Act I of 1908) аз 
explained by. a, 3 of Madras Aot IV of 1908, every pergon who having held 
* Jand as & ryob, continues in possession of such land at*the commencement 
of Act І of: 1908 obtains pertianent right of occupancy in such holding, 
even though tis possession ab the cofiimencement of the Act was, without 
. the.consent or against the wishes of the landholder, |... ` ; 
'"« Semble, that such right is acquired by the tenant in , possession, even 
£j ' though a decree for possession has been passed against; him. 
| "o Govinda Parama бени v. Bothasi Dada Pradhanau (1), approved. 


Tae facts, of the case are sufficiently stated in their 
rdships’ judgment. Both the’ lower, Courts dismissed . the 
ppellant's suit. | ТИ itn 


jDe Gruyther К. C. (Kenworthy BAR with ous. for the 
appellant. —The question is whether a. person who insists 
pon. ‘holding over after his tenancy is.determined is within 
e purview of s. 6 of Madras: Act І of 1908? “We submit 
ot. The Act commenced on July 1, 1901. On that date the 
efendants’ occupation was not permissive under s. 6: they 
were not ryots in possession : they were holding over without 
| the landlords’ consent. . This point was not pressed in. the 
High Qourt,. because. that Court held that even в trespasser 
came within s. 6: in this they were wrong. The intention 
of the Aot.of 1908 was to relieve the ryot of the necessity, 
_of proving occupancy right, not to, deprive the zemindar of 
rights when .theré was по ryot. If.the Act had not been 
passed there is no question the zemindar ould have. ejected 
these defendants. 

, When, the Statute deals with lawful possession; the word 
used is > "possession :” when less than lawful possession is 








К 11, йй M. L J. 593, . EI 


i В 
i 
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P.C. referred to, the term is “occupation”. Section 45 provides for 
198 payment for such use and oceupation, & 163 provides that 
7" such an ‘occupant can be ejected. · The point we raise was not 
Бахшо argued ог decided in Govinda: Parama Guruvu у. - Bothasi 
Yuana Dandasi Praihanu © ог in the Foll Bench case of. 
Е Kanaklayya v. Janardhana Padhi?. All that was laid 
TR down in those cases was that if the ryot were in possession, a 
decree did not terminate that possession: that he was 

in possession was assumed, as will appear from the order of 

reference in the last case: but this is the very point w 

dispute, | 

Our second роїцф is that these larids were private jana 

not ryoti. It is not essential that the landlord should "iua 

cultivate the whole of the kamatam lands. No doubt в, а 

raises а presumption against the land being private. But th 

mere fact that the zemindar" ‘cannot show that he has ever 
cultivated himself is not’concludive, and does not prevent him| 

from displacing the presumption by other evidence, : The, 

proviso to в, 185 is not exhaustive. 


Kenworthy Brown, followed, and referred to Sivahada : | 
Мидай v. Pitti Thyagaraja Chettiar ®., i 
s Respondents did not appear. : 


" Their Lordships’ judgment уаз delivered by ! 


Sir Joun Epazr.— This is an appeal from a decree, dated thi 
36th November, 1914,'of the High Court at Madras, whic 
affirmed a decree, dated the 22nd November, 1912, of th 
Subordinate Judge of Мыр by which the suit ha 
been dismissed. 

The plaintiff is a zamindar, and he tought his suit on the 
3rd of April, 1910, for a declaration that certain.lands within 

- his zamindari in the village of Ayyanki, in the Kistns District; 
of which the defendants were in possession, were his private 
lands within the meaning of the Madras Estates Land Act, 
1908 (Madras Act I of 1908); in which the defendants. had. no 
right of occupancy ; for the ejectment of the defendants froni 
those lands, and for mesne profits. The defendants resisted. 
the suit on the ground that the lands, in question were ryoti 
lands within the meaning of the Act, and that they had in 
them rights of occupancy and were not liable to-be: ejected by 
the civil Court. 


(1) (1910) 20 M. L, J. 598, (3) (1914) 97 M. L. J. 665, 
(9) (1910) I. Т, R, 36 Mad, 439, тв, 


s 
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As defined by Madras Aet I of 1908, private land means :— P. C. 
“The domain or home-farm land of а landholder by whatever designation ов 


known such as kambuitam, khas, sir or pannat.” В = 
REEMANT 
Roi as defined by that Act means :— $a i 77 Raga E 
A person who holds for the purpose of agriculture ryoti land in an estate Кашаа 
on condition of paying, the landholder the rent which is legally due upon RAJULAPATI 
it," 7 g ae cer 
| Ryoti land as defined by that Act means :— Lino Бе 


_“Qultivable land in an estate other than private land, but does not include 

(a) tank-beds, (b) threshing fioors, cattle-stands, village sites, and other lands 
situated in any village which are set apart for the common use of the villages, 
(c) lands granted on service tenure either free of rent or on favourable rates 
of rent if granted before the passing of this Act or free of rent if granted 
after that date, во long as the serviso tenure subsists.’” 

The lands in question do not satisfy the conditions men- 
tioned in (a), (b) or (c), and are therefore not excluded from 
the statutory, definition of ryoti land. They were cultivable 
lands in the estate of the plaintiff, and had been held'by the 
defendants for the purpose of agriculture under a muchilika, 
which will: be presently referred to, and were not old 


waste lands, , 

It was enacted by Madras Act I of 1908 as follows :— 

«6 (1) Subject to'the provisions of this Aob, every ryob now in possession 
or who shall hereafter be admitted by a landholder to possession of ryoti.land 
not being old waste situated in the estate of such landholder shall have a 
permanent right of ocoupanoy in his holding; but nothing contained in this 
sub-section shall affect. any permanent right of ocoupanoy that..may have , been 
acquired in land which was old waste before the commencement of this 
Ate 0, Та "P 
‚ To sub-section (i) of s. 6 was added by Madras Act IV of 
1909 the following explanation :— | E 

* Boplanation,—For the purpose of this sub-section, the expreasion ‘every 
ryob now in possession’ shall include every person who, having held -land 
as a ryob, continues in possession of such land at the commencement of this 
Ao" . А - 5 

‘Section 185 of Madras Act I of 1908 is as follows :— . 

*185, When in any suit or proceeding: it becomes necessary to determine 
whether any land is the landholder's private land, regard shall be had to looal 
custom and to the question whether the land was before the first day of July, 
1898, specifically let as private land and to any other evidence that may be 
produced, but the land shall be presumed not to be private land until the 
contrary is shown. Provided that all land. which is proved to, have -been 
cultivated as private land by the landholder himself by his own servants or by 
hired labofr with his own or hired gtock for twelve years immediately 
before the commencement of this Act, shall be deemed to be the landholder's 
private land.” i. a i 

Madras Act I of 1908 received the assent of-the Governor. j 

i NE 

ANE 


A . 
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P.O. of Madras‘on.the 25th March, 1908, and the assent of. the 
1918 Governor-General on the 28th June, 1908. | 
gar: The plaintiff endeavoured to ‘prove that by custom the lands 
aa roe in question wete his private lands. . He failed to prove any 
YERLAGADDA such custom. In в muchilika of the 28th July, 1907, which 
- -BAsvtAPATE the defendants or some of them gave to the plaintiff, and 
' Sir John Ed under which they agreed to hold the lands as his шы 
— until the 80th April, 1908, the lands were described as “your 

Diwanam Kamatam (private) lands.” — Cláuse- 8 of that. 

muohilike is as follows :— 

«8, Ав we have no manner of right and title to the said lands, neither we 
nor бог heirs ehall raise any-objeotión to your leasing out the lands according 
to your pleasure ab the expiration of the term, that is, after 30th April, 1908 
without the need for a fresh relinquishment from us or any nátioe from your 
sircar at the close of the period of this khat еы), considering thig itself 
ва a rélinquishment and аз a notice.” ' 

At the, trial of ‘the suit there was & conflict ef evidence as 
to whether the lands weré tho private lands of the plaintiff or 
were ryoti lands, and’ the evidence which: was produced was 
fully and carefully considered by the trial Judge, who found 
that the plaintiff had failed to prove that the lands had been’ 
cultivated and dealt with as private lands by the plaintiff and 
his _predecessors-in-title. ' The trial Judge found that the 
lands were ryoti lands, and by his decree dismissed the suit, 

. From that decree dismissing. the suit the plaintiff appealed 
to the High Court at Madras. "The appeal was heard by the 
Chief Justice’ and Mr. Justice Seshagiri Aiyar, who agreed 
with the finding on the evidence of the trial Judge The: 
learned Chief Justice in his judgment said :— 

“The Subordinate Judge has found and I agree with him that the suit lands ` 
were never- òultivated by’ the Zemindar as part of his home farm lands, and ‘it 

- seems to ine that his ‘treatment of them as kambattam was merely colourable‘ 
for the purpose of defeating the occupancy rights of the tenants. In some | 
parts of India lands of this kind are known as ги" lands, and this 18 one of the 
terms mentioned in the definition. In Budley:v. Bukhtoo, 3 N. W. P. 203, it was 

held that sr land is land which a Zeminder has cultivated himseli and intends 

to retain as resumable for cultivation by himself even when from time to time 

‚ he demises it for a season. , I think that ‘this test may well be applied here, 
and thac, as the plaintiff has failed to satisfy it, the appeal fails and must be. 


dismissed with costs.” . 
That test is obviously suggested by s. 185 of Е ae and 
was rightly appliéd by the Chief Justice, re J ustice 


Seshagiri Aiyar in his judgrfient stated that "I see no reason 
to differ from the conclusion at which the lower Court has 
p arrived.” The High Court by its decree affirmed the decree 


» 


ae 


А 
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of the Subordinate Judge and dismissed “the appeal. From P. С. 
that: decree of the High Court the plaintiff has brought this 1018 
appeal. 

The concurrent “findings of fact as to the lands being ryoti Pa es 
lands must be accepted as binding on the appellant. But it is YEBLAGADDA 
contended that after the 30th April, 1908, when their term Вазшатап 
expired, the defendants were trespassers on the lands, and si v John Edge 
continued to be and were trespassers when Madras Act Io — 
1808 was passed and came into force, ‘and that the explanation 
to sub-section (i) of s. 6 of Madras Act I of 1908, which was 
added by Madras Act IV of 1909, does not apply to а person 
whose continued possession of ryoti land is that of a trespasser, 
and applies only when the person contihuing in possession 
does so with the consent ‘of the landholder, which as a fact 
was not the case here. As & fact, the defendants continued 
in possession of the ryoti lands in suit after the 30th April, 

1908, not only without the consent of the plaintiff, but 
contrary to his wishes and expressed intentions, and contrary 
to the terms of clause 8 of the muchilika of the 28th July, 
1907. The appellant's contention as to the .effeot of the 
explanation to sub-section (i) of в. 6 is in the opinion of their 
Lordships, unsound and untenable. The defendants had held 
the lands from the.28th July, 1907, until the 80th April, 1908, 
for the purpose of agriculture on condition of paying to the 
plaintiff, the landholder, the rent legally due upon the lands. 
The lands were ryoti lands, as has been found by each Court 
below, and the defendants were, in fact, continuing in posses- 
sion of the land at the commencement of Madras Aot I of 
1908, although such continuing in possession was without the 
consent and was contrary to the wishes of the plaintiff. The 
,eonstruetion of sub-section (i) of s. 6 of Madras Act I of 1908 
| as amended by в. 8 of Madras Act 1V of 1909 is too plain for 
argument. Assuming that the defendants had not any 
permanent right of oceupancy in the lands in question before 
the commencement of Madras Act I of 1908, they obtained a 
permanent right of occupancy in the holding by the operation 
of в. 6, sub-section (i) as amended by s. 3 of Madras Act IV of 
1909, and the suit was rightly dismissed by the civil Court. 

The effect of s. 6, stfb-section (i) of Madras Act I of 1908, 
as amended by s. 8 of Madras Асф IV о?” 1909, ‘came before 
the High Court of Madras in Govinda Parama Guruvu v. 
Bothast Dandast Pradhanu™ in 1910. In‘ that case the 

(1) (1910) 20 М. L, J. 528, c 
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P.C.  Íandlord: had before-the lat July, 1908, obtained a decree for 

1918 possession of ryoti land against the occupiers who were in 

= possession on the Ist July 1908, and Benson and Sankaran 
Saiatu Noir JJ. rightly held that— 


YuracAppA “Tt is immaterial that a deoree for posssession had been already passed. 
R Аны. We must, therefore, hold that the defendants are ryote with a permanent right 
= of occupancy.” 
Sir John Edge , See also G. Kanakayya v. Janardhana Padhi”. 
This appeal fails. Their Lordships will humbly advise His 
Majesty’ that this appeal should be dismissed. As the 
respondents have not appeáred there will be no order as to the 
costs of this appeal. > 
A. P. P. ` | Appeal dismissed, 
Solicitor for appellants: Douglas Grant. 


Respondents did not appear, 


‚ [Oh appeal from the High Court of Judicature at Calcutta.) 








Present : 


Loup BuckMasTEB, LORD DUNEDIN, SIR JOHN EDGE 
AND SIR LAWRENCE JENKINS. ' 


1918 — | HUKUMCHAND BOID 
—_ . Я х Ф. | : 
December 3 PIRTHICHAND LAL CHOWDHURY. 


Timitation—Patni Taluk—Sale for arrears of rent—Reversal of sale—Decree 
reversing sale— Whether its operation is suspended by an appeal—Remedies of 
purchaser a4 paini sale whose sale is sei avide—Is the remedy provided by з, 14 
of the Paini Regulation exclusive—Bengal Paini Talugs Regulation (VIII of 

' 1819), Secs, 14, 1ó—Indian Limitation Act @ y v 1877), Schedule II 

“Arts, 68, 07. 

з А patni teluq was sold for arrears of rent under Bengal Regulation yLI 

:  of1819, Тһе sale was reversed under s. 14 of the Regulation on August’ 

- 94th, 1905: the decree reversing 1t was affirmed on appeal on August 3rd, 

{ 1906. The purchaser was в party to the proceedings bub was awarded no 

* indemnity under s, 14, The purchaser remained in possession till August 
© ' 98th, 1906. On September i4th, 1908, he sued the reminder (who had 
brought the taluq to sale) to recover (inter alia) so much of the pees 
money as'the zemindar had received. 
Held, assuming, but not holding, that the suib was compotenb and that 
it was опе “for money paid upon an eristfng consideration which after- 
wards,fails” that time ran from August 24th, 1905, and that the suib was 
barred by the Indian Limitation Aot, 1877, Schedule II, Art, 97. 
, Sembie, that such a suit would really fall under Arb, 62. 


(1) (1910) L L. В. 36 Mad, 439, ув, 
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: Under the Indian law and procedure an original decree is nob suspended Р. О. 
by presentation of an appeal nor is its operation interrupted whero the 1918 
- decree on appeal is one of dismissal, Е nun 
Section 14 of the Benga] Patni Talugs Regulation [Regulation уш ot а 
.1810) imposes on the Court, in а suit against the Zemindar for the reversa] 
‘of a sale under the Regulation, the imperative duty of indemnifying the 
purchaser against loss, To discharge this duty a distinct issue should ba 
framed.as between the. purchaser and the person chargeable under the 
section whether, in case the sale is roversed, the purchaser has suffered any 
-and what ‘loss against whioh he об to be indemnified by that 
' з person. Я 
Quaerie, whether the remedy provided bs в. 14 in a addo favour 
' does nob exclude all other remedies, even apart from any determination of 
such an issue, б 


Рүвтипбпачь 


` THE facts are sufficiently stated in their Lordships’ judg- 
ment. The trial Judge held that the plaintiff Hukumchand 
Boid had purchased benami for thé patnidar: that the suit 
foll under Art. 97 of Schedule "II' of the Limitation Act: 
that time began to run from August 24th, 1905, the date of 
‚ the original decree reversing the sale: and that the suit was 
time-barred. He accordingly dismissed it. — . 

On appeal, Fletcher and Richardson, JJ. reversed the finding 
that plaintiff was a benamidar, but expressed a doubt ‘whether 
the suit lay, having regard to s. ^14 of the Regulation. Upon 
the question of limitation they held that the suit was barred 
by Art. 97, except as to two items for rent paid to the zemin- 
dar after the sale and interest thereon: as to these thoy 
held’ there: had’ been no failure of consideration. They 
therefore affürméd the lower Гоша decree, dismissing the 
suit., 

` Hence this КОШИ. 


| P. 0. Lawrence К. C. and E. В. Hailes for the ан, 
submitted that the suit was not barred by limitation, Time 
did not begin tó run til August 38th, 1906; it was only 
then—when plaintiff gave up possession—that his considera- 
tion failed: Hanuman Kamut v. Hanuman Mandar а); 
Narsing Shivbakas v. Pachu Rambakas®. 

In the latter caso Beaman J. (at p. 541) pointed- out that it 
was only when the promisee was deprived ' of possession 
that he had : any ground for complaint. ` 

When* we bought, we’ got title and! possession. Mere 
depriving us of title did not take away all the consideration.. 


(I) (1891) I В, 18 L А, 153, (2) (1913) 1. L. В. 37 Bom, 538 ; 
; 15 Bom. І, К, 559, 
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P.O. Mere judgment is not enough: they may never take dut ex- 
1918 ecution. Failure of consideration is when I lose every benefit 
“=, Ihave contracted for. 

шы [LRD DuNEDIN referred tò Sir Richard Couch's judgment 
PigymICHAND in Hanuman, Kamut v. Hanuman Mandar, laying down 
— that “the consideration did not fail at once, but only from 
the time when the appellant.. found himself unable to obtain 

‘ possession” —p. 164]. . 

That ease strongly supports me; it is the converse of this : 

“it was the purchaser failing to obtain possession. : 

Until my client not only lost possession, but was compelled 
to disgorge the rentg and profits, could he say the considera- 
tion had wholly failed? He had in fact ава large sums 
under the contract. 

With regard to the rent, the sale ТА set aside the zemin- 
dar was not entitled to it: the: High Court, in finding as to. 
this that there was no 'failüre of consideration, overlooked 
‘that under the decree setting aside the sale we had to pay 
mesne profits to the durpatnidars.. 

If it be held that time ran from the OM aside of the sale, 
it ran from August 8rd, 1906, the date of the High’ Court's 
decree on appeal: Venkatanarasimhulu v. Peramma™. 

- Plairitiff's ordinary right of action is not taken away by the 
provisions of в. 14 of Bengal Regulation VIII of 1918 giving 
him a special remedy : “the special remedy i is not exclusive : 
Radha Madhub Samonta v. Sasti Ram Sen, 

_ The Subordinate Judge, in the absence of a finding that the 
purchase money was paid by the patnidar, should not have 
held that the plaintiff was & benamidar : Faez Buksh . ү. 


Fukeevoodeen™, А i 


De Gruyther К. C. and Dunne К. C.; for tho rospondent.— | 
Assuming the suit lay at all, it was barred by Art. 97. "There ! 
is no question of time running from the relinquishment ої 
possession : the zemindar in the case of a patni taluq has 1 no. 
right to possession or in ejectment: it-is a case of receiving. 
rents, lf there was any right of action against the. zemindar 

, 16 arose on August 25, 1905, when the sale was set aside: the 
suit could have been brought notwithstanding that the decree 
was under appeal. But in fact there was no pyivity of 
contract between the "reminder and ihe purehaser : it is not 
(1) (dvs) L L. a, 18 Mad. 173, (8) (1970714 ML AS | 
, (1809) LL. Е, 26 Cal, 826. UE 
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the zemindar, but the Collector, who sella under the Regu- P. C. 
lation: it is precisely because the purchaser has no remedy 1918 
by. action: that s. 14 gives him a remedy in the suit for Htuxumosanp 
reversal. Further, upon the appeal to the High -Court from 
the decree under s, 14 plaintiff could and should have asked 
for an indemnity: not having done so he is ‘barred by res 
judicata. 

If there was any cause of action for the rent paid after the 
decree it was against tho patnidar: but anyhow such a cause 
of action is time-barred. 

Upon the facts the Subordinate: Judge has rightly found 
that, plaintiff was benamidar for the patnidar, and on that 
ground alone his whole claim fails. 


P. 0. Lawrence К. C., in reply.—Tho Regulation treats a 
sale -under it as one by the ‘zemindar. The sale of а patni 
faluq under the Regulation has.:no analogy to a sale for 
arrears of revenue: Sheorution Singh v. Net Loll Sahu ©. 


The true analogy is to a sale by a trustee under a power of 
sale. 


Prysmonaam 


The judgment of their Lordships was delivered by 


` Sim LAWRENCE JENKINS.—On the 14th May, 1904, a patni 
Taluk known as Lot Mirzapur was put up for salo for arrears 
of rent under the Bengal Patni Taluks Regulation 1819 at the 
instance of the Zemindar, Mussumat Bhagwanbati Chowdurain, 
The defendant-respondent, Pirthichand Lal Chowdhury, as 
her successor-in-title, is the present Zemindar. The defaulting 

atnidar was Chhatrapat Singh. Hukumchand Boid, -now 

epresented on this appeal by his heirs the plaintiffs-appellants, 
‘was the highest bidder, and the tenure was knocked down 

о him. ‘ 

The purchaser paid in the entire amount of the purchase 
money, and on the 28rd of May, 1904, he received from the 
officer conducting ‘the sale a certificate of payment under 
8. 15 of the Regulation. 

On the 28th May, 1904, the purchaser TN the usual 
amaldustak or order for possession but on the 30th of June 
following, & darpatnidar, being desirous of contestiug the right 
of the Zemindar to make the sale, sued her for its reversal, 
Three sifhilar suits for the same purpose were instituted by 
other darpatnidars in July and August. А decree for reversal 
of the sale was passed.in each of these suits. That in the 


(4) (1902) I, L. R, 30 Cal, J, 11, 12, 
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first, suit No. 248 of 1914, was passed in the Court of First 
Instance on the 24th of August, 1905 An appeal to the High 
Court.was dismissed on the 3rd of August, 1906. The decrees 
in the other suits, Nos. 262, 273 and 277 of 1904, were passed 
on the 28th of August, 1906. 

By the present suit the purchaser soeks to recovor from the 
Zemindar the sum of Rs. 57,996-3-6, the aggregate of several 
aums of money being (а) the amount of rent arrears due and 
paid by the Colleetor to the Zemindar out of the purchase 
money, (b) the expenses of the sale appropriated by the 
Collector out of the purchase money, (c) the.patni rents paid 
to the Zemindar subsequent to the sale, and (d) interest on 
these several sums'and on the balance of purchase money left 
in the hands of the-Collector, | 

In the Court of First Instance this suit was dismissed as 
barred by limitation, and this decree was affirmed by the High 
Court ‘on appeal. From this decision the present appeal has 
been preferred. 

The principal point discussed has been the plea of limitation 
and in the argument as well as throughout the earlier stages o 


-the suit it has been assumed that this question is governed by 


Article 97 in the second schedule to the Limitation Act. That. 
Article prescribes the period of limitation for a suit there 
described as one “for money paid upon an existing considera- 
tion which afterwards fails.” 

If regard be had to the peculiar character of a sale under 
the Regulation it is manifest that the facts but imperfectly 
fit the phras5; they perhaps more nearly approach the formul 
of "money had and received by the defendant for th 
plaintiff’s use," if read as a description and apart from the 
technical qualifications imported ,in English law an 
procedure. 

But however that may be, their Lordships feel that in view 
of the course the suit has consistently taken and also of the 
attitude on both sides here that they ought to deal ‘with the 
case on the assumption made for the purpose of this present 
appeal alone, but without affirming its correctness, that the 
present suit is competent and that it comes within the terms of 
Article 97. 
| It is from this assumed basis that they will approach the 
case. 

ү The period of limitation prescribed by Article 97 is three 
years, and the time from which the period begins to run is the 


› 


/ 
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date of the failure of consideration. 

The .suit was instituted on the 14th September, 1908, and it 
is alleged in the-plaint.that the cause of action агове. “оп 8rd 
August,.19060, the date of the appellate decree in connection ' 
with suit No, 248 of 1904, and subsequently on 28th August, 
the date. of decree.in the three suits Nos. 262, 278, and 277 of 
1904.” These are the decrees already. mentioned, and the case 
here made is that it was the reversal of the sale that was the 
cause of action. . 

-But...by the decision in the. first вш No. 248 of 1904, the 
is was reveraed in its entirety: aud for all purposes 
_irrespective of the decrees in.the three later . suits, so, that if 
the reversal of the sale is the cause of actién the only question 
is whether time began: fo run as the plaintialleges from the 
.Srd of August, 1906, the date of the appellate decree, or, as 
the defendant-respondent contends, from the 24th of August, 
1905, the date of the original decree.in suit No. 248 :0 1904. 
Both Courts have held that the failure of consideration was at 
the date of the first Court’s decree. Their Lordships feel no 
doubt that as between these two decrees this isthe correct 
view, for whatever may be the theory, under other systems of 
law, under the Indian law and procedure an original decree 
is not suspended by presentation of an appeal nor is ite 
operation interrupted where the decree on appeal is one of 
dismissal. ` | 

To escape from this position and its consequence а new 
starting point was suggested in the course of the argument 

here: it was contended that the-period of limitdtion began to 
run when possession was lost. 

There may. be circumstances in which a failure to get or 

, retain possession may justly be regarded as the time from 


,/ which the limitation period should run, but that ів not the 


| 


case here, The quality of the possession ‘acquired by: the 
present purchaser excludes the idea that the starting point is 
to be sought in a disturbance of -possession or ‘in any event 
other than the challenge to the sale and the negation of the 
purchaser’s title to the entirety of what he bought involved in 
the decree of the 24th August, 1905. . If further support of 


- this view be required it may be found іп the express provision 
.of в, 14 df the Regulation which.directs that in the suit for, 


reversal itself the P upon is to be indemnified against 
all loss. . 
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Р: О, Moreover, the argument suffers from the. infirmity that 

1918 ^ necessarily attaches to а belated plea advanced for the. first 

mn time when the stage for investigating the necessary facts had 

es passed. 16 із •епопоћ then фо ‘вау that the “facts disclosed 

РївтнонАнр afford по ground for, preferring апу. other event that the 

‘Bit Lawrence decree of the 24th August; 1905, as marking. the time from. 

Jenkins which the period of limitation ought to run. de 

. Their Lordships: in arriving at this conelusion have not 
overloóked the authorities cited in argument. 

When the facts in Hanuman Kamut v. Hanuman Manda» 

&re examined they lend no support to this contention. Tt is 

‘true’ that there the resistance’ to obtaining possession’ was 

regarded as the crucial date, but that was in circumstances 

bearing no’ réal. resemblance to the present, and nothing was 


decided which would sanction. the view that the time for : 


limitation could be. postponed to a period later. than the firat 
decree in suit 248 of 1904. gos OF y 

The decision in Narsing Shivbakas’ case® though cited i in 
argument does not call'for serious' consideration. 


But then it has been contended that at any rate the ай, | 


so far as it relates to the patni rents paid to the Zemindar 
subsequent to the sale, is not barred by limitation. . LE 
‘These rents were paid on the 17th N ovember, 1904, and the 
17th May, 1905, and if, as is suggested, they are governed. ‘by: 
a different Article it c can only pa the 62nd, which would be an 
equal bar,to the suit. iow d. € 
Farther than this, chee: Taraki think it was rightly 
decided by the High Court that no suit for this amount. 
would lie. 
| These conelusions are РЕТ for the дейн Бой of 


this appeal, but there is another branch of the: case that calls 


for notice, not so much for the purpose of this appeal as for ^. " 


its géneral bearing.on litigation under s. 14 of the Regulation. 
That section authorizes a suit against the Zemindar for the 
reversal.of a sale undor the Regulation, and then provides 
that "the purchaser shall be made a party in such suits and 
-upon decree passing for reversal-of the sale the Court shall be 
careful to indemnify’ him against all loss at the charge of the 


Zemindar.or person at whóse suit’ thé sale may hayo been - 


made.” ' T у get КОЗ ; ба, 


(1): (1801) L, R, 181, A168. (2) (1913) L L. В. 37 Bom. 838; ^ ^ 77 
: КЕГИ 15 Bom, L, R..559, mm 
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There із no'ambiguity in this.provision:itisimperative Р. O 
and imposes on the ‘Court without qualification the duty it 1813 


пса в orem 
' To discharge this daty a ш issue should - framed 


вв between the purchaser and the person chargeable under the 
section ‘whether, in case the sale is reversed, the purchaser has Sir Lawrence * 
suffered any апі what loss against which he ought to be ene 
indemnified by that person. On that.issue there ought to bea 
finding and в decision, and then any contest on this head 
would be finally closed subject to auch rigot of appeal as there 
might be. 

Though, in the judgment pronounced i in quit No. 248 of 1904, 
‘there is & finding as to Hukumchand’s benami character which 
would be conclusive against any right to indemnity, no 
decision as to this right is recorded, nor has it been possible to 
ascertain whether any such decision is embodied in the .decree, 
for by an’ unexplained and regrettible omission it forms no 
part of the record. · ІА the three-other decrees the claim is 
apparently negatived,, but: there із по finding recorded i in the 
judgment that could justify this decision. 

And so the Courts in that series of suits failed to apply the 
provision of 8. 14 in a manner that would be conclusive as to 
the purchaser's right to be indemnified. How far the remedy 
provided by s. 14 in a purchaser's. favour. excludes all other 
remedies, apart from. any determination of an issue, is a 
question of some nicety. There is much to be said in favour 
of its exclusive character on the score of policy and conveni- 
ence.. No actual desision, however, one way or the other, has 
been brought to their Lordships’ notice, for though" tho 
language of the Chief Justice in Radha Madhub' Samonia v. 
8 Ram Sen“ seems to favour the view that the effect of 

[ise section is nob to exclude all other remedies, to the actual 


Баин 


facts of' that саве the provision of the section could have had no 
application. This is brought out in the more guarded judgment 
of Banerjee J. Obviously, too, ‘the remarks in Gorton v. 
Macintosh cannot be regarded as in any sense conclusive. It 
was conceded in argument that this suit appeared to be one of 
first impression, but in the absence of more complete inform- 
ation вв” о the cursus cùriœ in India their Lordships will 
not say whore than that the question will demand careful 
. consideration should it hereafter arise. But they again desire’ 
to emphasize the point. that if tho Courts observe. the duty 


a ae Анарай eS a А 
:(1) (1898) 2 L, К, 26 Cal, 226, 829, (2) (1883) >l ҮҮ, R, %54 
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P..C. cast on. them by s. 14 this difficulty never can arise. And 
1918 they would only add this, that their decision of this appeal оп 
—7 other grounds is due to the particular course this litigation 
HUKUMOHAN? had taken, and must not be regarded as indicating an opinion 
Рікти1юпАхр that the suit is competent. 
Bir Lwwencs The result, then, is that in their Lordships’ opinion thie 
Jenkins appeal should be-dismissed with costs, and they will bam bly 
advise His Majesty accordingly. 


A, P. P, Appeal dismissed. 


; Solicitors for appellant : Orr, Dignam & Co. 
Solicitors for respondent: 7; L. Wilson & Co. 





[On appeal from the High Court of Judicature at Майго] 
Présent : 


LonD '"BUCKMASTER, LORD "DUNEDIN, SIR Дону EDGE: AND 
Sır LAWRENCE JENKINS. 


Es - RANGASAMI GOUNDEN 
December. 16 к i 


NACHIAPPA GOUNDEN. 


Hitidu law— Widow's estate— Widow's powers of surrender and alienation disting- 

SU uished—Surrender must be absolute—Consent of reversioner io alienation by 

widow, effect of—lieversioner. iaking mortgage from alience—Whether it 
precludes him from subsequently questioning alienation, 

A distinction must be drawn between a Hindu widow’s power of 
surrender or venunoiation, and her power of alienation for necessity. 

A Hindu widow can renounce in favour of the nearest reversioner, if 
there be only one, or of all the reversioners nearest in degree Іп this case 
she .accolerates tho estate of the heir by conveying absolutely and 
destroying her life estate. But such surrender must be nob only absolute 
but complete, the reason being that it is based on the effacement of the | 
widow. Such surrender can only bein favour of the nearest reversioner ' 
or reversioners. . 

Ап alienation may bei in favour of any ono, but to prevail beyond the 
widow’s life-time it must be for necessity. 

The consent of the reversioners to an alienation by the widow does not 
operrate proprio vigore to validate it, but ib affords presumptive proof of 
necessity. Suoh presumption can however he rebutted, 

Held, therefore, that a deed of gift by tht widow could not be validated 
by any consent of the reversioners, н 

A prosumptive reversioner is not bound to challenge an alienation by a 
widow at ils inception ; he is entitled to wait till the reversion falls in. 


By taking from the alienes a mortgage of property which includes part 
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` _- of the property alienated such a reversioner does not preclude himself from 
disputing the validity of'the alienation on the. widow’s death, 
Bajrangi Singh v. Manokarnika Bakhsh Singh(1), discussed. 


Тнв facts are .sufficiently stated in their Lérdships’ judg- 
ment. The present appeal related only to a small part of the 
‘property: included in’ the: original suit, уіл., а share in 
Kongapuram Mitta, which share Marakammal, the widow, had 
transferred by a deed described вв a deed of gift to Rangasami 
Gounden, then the nearest reversioner, who predeceased her. 
This Rangasami’s heirs sold to the present appellant Rangasami 
two small properties included in the deed of gift, and. also 
mortgaged to him (with other property) the share of 
Kongapuram Mitta. - 

In the High Court .Sadasiva Aiyar J. held tbat the deed 
of gif& was in itself good, оп the ground that a partial 
alienation by a widow to the nearest reversioner is valid in 
law when he is a male, and gives‘him full ownership rights in 
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the alienated property. ‚Не based this proposition on the‘ 


Board’s judgment in Bajrangi Singh v. Manokarnike Bakhsh 
Singh, The Judges who beard the Letters Patent appeal 
did not agree with ‘this proposition, but they held that 
plaintiff was estopped from denying the validity of the deed 
80 far as the property mortgaged to him was concerned. They 
therefore modified ‘the original decree by dismissing the suit 
во far as it related to that property. 
Hence this appeal. 


| Dunne К.О. (with him Dube), for the appellant,—'lhe deed 
was gift, not an alienation for consideration. А relinquish: 
ment.by the widow to the next reversioner is not good against 
the other reversioners, unless it is an absolute transfer of the 
whole estate: .Behari. Lal v. Майло Lal Ahir Gyawal ; 
/ Morudamuthu Nadan v. Srinivasa Pillai? ; and: Debi 
Prosad Chowdhury v, Golap Bhagat. This proposition is 
not affected by the decision in Bajranji Singh v. Mamokarnikà 
Bakhsh Singh. 

The only’ case in which an alienation of part of the estate 
is made good by consent of the reversioners is where it is 
an alienation for consideration. In that case, the consent 
raises thg presumption that the alienation was for necessity. 
No such presumption can arise in the case of a gift! 


HY deUnL BOGeI aol a Lc A eA 
Q) (1907 L R. 351. A: 1; (3) (1858) L L, R, 91 Mad, 188, 
9 Bom. І, R, 1348, (4) (1913) ІІ. R. 40 Cal, 721, 
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"Bakhiawar v. Bhagwana™; -Abdulla v. Ram Lal?) ; and 
Pilu v. BabajW?. Assuming that the reversioner's consent 
mattered, there-is here no such evidence of it as the law 
requires: Jihan Singh'v. Misri Lal and: Hari жима 
Bhagat v. Kashi Pershad Singh 

"The fact that the appellant-had taken a mortgage ран of 
the alienated ‘property does:not preclude him from impugning 
the alienation. when the succession open to him: till then 


_ his right was only inchoate. ©, Vt. de ру 


De Grtiyther K. C. (Keriwor ‘thy Brown with b him), for the 
respondent.—The deed was not really a deed of gift: it was in 
consideration of claims for expénses therein referred to. 

(Dunne. —That point was abandoned in appeal.) А 

“It was not clearly abandoned : indeed, Kumaraswami Shastri 
J. expressly found that it was a transfer for consideration. 
In this case there was necessity : the costs referred to were at 
least Rs. 4000. As 

As to the point that this’ was not the whole estate, for all 
practical purposes it was. Must’ the whole estate mean every 
single penny ‘the widow had, or is it simply the whole of: her 


"interest in the estate! Behari Lal's case only proves the 


latter, "T submit that а voluntary alienation for consideration 
by à widow with the consent of the next reversioner for the 
time being. may be ‘good ever though 16 be of part only : vide 
judgment of Jenkins C. J. in. Debt ра Chowdhury ` v. 
Golap Bhagat at p. 745. 

The latest. cases i in Madras show that the РЕТ of the next 
reversioner to the alienation even of а pari makes: it good 
against : ‘him: Rangappa Naik v. Kamti:Natk®; Muthuveerw 
Mudaliar v. Vythilinga Mudaliar™ ;- Narayana v: Rama®?. 

-The same has been held elsewhere: Mallik Saheb. v. Malik 
Arjunappa; and Pulin Chandra Mandal v. Bolas Mandal™, * 

I rest my case on Bajrangi. icd у; DUO TRU Baksh \ 


| Singh... 


[Lorp осина But gii is no io question a8 to the jaw, 
-where the transaction is:for consideration. : The doubt is when 





it is a gift]. pg! ENE e RS VA ge 

(1) ат Im ES |^  (6:*(0908) L І.Е. 31 Mad, 366, - 

(2), (1911)1. І, R. 34 АП. 199, _ 507) - (1908) L!L, В, 32 Mad, 206. 

e (1008) L L. В, 34 Bom, 165 y + 8) (91) 1. L RE 8 Mad, ањ 
_ | -— Bem L, R 1801, | 0 > “402, 

(4) (18851 В. 23L Acl,- (8) (1913) L L, R. 38 Bom. 994 ; 

(D (1914)L.R.491.A.64; . `- 16 Bom. L. В. 1142, 


17 Bom, І, Б, 426, (10) (1008)І L. К. 35 Cal, 939, 
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Upon'the facts the plaintiff is not entitled to say the deed is 


inoperative against him, He knew what the position was as, 


to the litigation recited in the deed. He knew well the title 
to the property which he sold and mortgaged, for he had been 
a party to the partition suit in which the widow got. it. When 
a widow alienates without.necessity the next reversioner has 
the option of consenting or noteonsenting: Raja Modhu Sudan 
Singh v. Rooke™. 

Is not his taking a mortgage Bqulvaleni to consent ? 

[Lorn DuxNEDIN.—I don’t see that, І buy in order to make 
sure of. getting, whatever happens. If you can show that you 
are patior jure, that may displace any inference of recogni- 
tion.] | 

[LORD BUCEMASTER.—In Chancery there is no such thing as 
the Statute of Limitation, but, the same principles apply. 
Once you establish that a man Ча. aware of his rights laches 
come in.] 

[Lorp DuNEDIN.—Take a MERE reversioner who learns 
the facts. The widow lives another twenty years. You don't 
вау that he is bound when he becomes а reversioner ?] 2 

No. a 

[Lorp · DUNEDIN, —Then we only hav to consider if hé did 
anything after the widow's death.] 

I say, (1) the transaetion was nob в gift, (2) if a gift, there 
was consent validating it, (3) ifa gift without such consent, 
there has withip' reasonable limits been a surrender of the 
whole estate. 

. The | transaction was in 1893. The plaintiff i in 1896 had the 
chance! lof affirming or repudiating it:by purchasing from the 
aliences’ ‘sons he affirmed it. 

. [Lorp BUCKMASTERB.— There is much to be said for tho view 
that when the man knows all the facts he must either affirm 
or disavow, and he may have done something inconsistent 
with disavowing. But I don't see how it can be estoppel: he 
did not induce you to change your position in any way.] 


5 Kenworthy Brown, followed.—Bajrangi Singh v. Manokar- 
nika Baksh Singh shows that the consent of the reversioner 
subsequent to the transaction will suffice. 





Dunne, in reply. —There are „findings of all the Courts in 
India that the transaction was a gift, and not an alienation 
Сы PEELE eS ттн р эшш шышы АОРН 


(1) (1897) L. R, 24 L A. 164, 


644 Е THE BOMBAY LAW REPORTER, (von XXI 


PO for consideration. ^ On the facts there’ is no doubt that tlie 


7 1918 deed did not convey anything like the whole estate. 
ov 
HASCE UT Their Lordships’ judgment was delivered by 








Gounprs ' 
Lord DuNEDIN.—The БОТАЙ pedigree wili explain 8 the 
ae position of the persons to be mentioned." 
es у . Bongottnvela Gounden, 
. By his first wife. ‚ { ‚ Ву i Second TA З 
‚ ‘Nichi (хоппдеп, E UU Nachi Gounden, deni, 
i Sémba wt ' — Arthánari, 
Kylasa Gounden, Gounden Gounden dead = 
: н _ | Markammal,, 
Nachiappa Niohlappa Niohiappa Ramasami widow, 
Gounden, Gonnden Goundén, dead. Gounden, | | 
Sra Defendant, MK | ns Atienes dead, Ramasami 
Rangasami ` — « Arthanari Qonnden, 
Gonnden, <. Gounden, S 
Plaintif. Tat Defendant, 
i - Nachiappa 
Gounden, 
$nd Defendant, 


This -suit is фтор by the plaintiff ав one of the rever- 
sionary heirs entitled to one-half of the' property last held by 
Marakammal, the widow of Arthanari Gounden, who had 
succeeded thereto’ as upon the’ death of her childless son, 
Ramasami Gounden. It was directed against 82 persons who 
were in possession of different pieces of the property. The 
suit was only contested. by three defendants. “The third 
defendant,.who was. only of the half blood, as the pedigrée- 
will show, was held on that account to'liave no olim ' as a 
reversionary heir, and that finding is acquiesced in.’ Не: may , 
be therefore dismissed-from further noticé. The first and second! | 
defendants were reversionary heirs, and as such «entitled to’ 
the other half. But they’ were also in possession of two- 
fifteenths.of an estate called Kongapuram Mitta, one-fifteenth: 
‘of which was claimed by the plaintiff, and they. resisted..this 
claim. The first defendant is now, dead, and the. second. 
defendant is in his right andis the gole respondent before the 
Board. . r Я | 

The grounds on which the*claim was resisted arise out of-the 
following facts. After the death of her husband Marakammal 
entered into possession of the estate. At that time Ramasami 
Gounden (designated in the pedigree as the "alienee") was the 
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nearest reversionary heir, .Marakammal executed in 1898 іп. Р. 0. 
his favour.a conveyance of parts of the estate including the. 1918 


disputed part of the Kongapuram Mitta. The deed so far as TET 
material to the present questions ran as follows 3— о Ваа 
“As'yon have performed the funeral rites to my husband the déosased Artha- Vae 


nari Gounden and my son the deceased Ramasami Gounden, as you have the right oia ia 


to inherib as surviving heir all my properties after my death, as you have spenb oa 
on my behalf and on behalf of my son your own (monies) and after borrowing Lord Dus Dunedin 
monies required for conducting O.B. No, 5 of 18820n the file о? the District Court 
of Salem conduoted by my son the deceased Ramasami Gounden as plaintiff and 
all other civil and criminal proosedings in connection therewith in other Courts, 
as I am advanced in age and unable to supervise and manage the mitta and 
other lands and to collect the amounts due on the hypothecation debt bonds, 
and as yon have consented to my possession and enjoyment with: ‘all rights and 
interests of all the properties other than those mentioned below which ‘belong to 
me under the razinama decree in О, 8, No. 5 of 1883 on the file of the District 
Court’ of Salem and which I am enjoying and of which I make a gift to: 
you, and as you have promised to support me during my lifetime at your 
expense -and to .have the marriage of my unmarried daughter performed 
according to our custom and to perform also seeru and strappy for this and 
to another daughter who has been married, I have made gift of the under., 
mentioned properties valued at about Re 10, 000 to you who із the elder’ 
brother’s son of my husband, deceased, Arthanari Gounden and delivered 
possession to уоп. Therefore you shall in comfort: possess, and enjoy the 
undermentioned properties from generation to generation and with powers 
to give away by gift, sale, eto, I have no manner of right or interest over, the 
said gift properties,” 

: Ramasami Gounden entered into possession but died ү prior 
to 1896, and was succeeded by his two nephews, the sons of 
his undivided brother. The nephews were’ Sandara; now 
deceased, and Arthanari, the first: defendant. . 

. In 1896 the nephews conveyed to the plaintiff by deed of 
sale two small properties which had been included in Ma- 
rakammal’s deed, and in the same year they borrowed from 
the plaintiff a sum of money, and in security therefor 
mortgaged four-fifteenths of Kongapuram Mitta on the recital 
‘that they held two-fiftéenths in‘respect ‘of theit ‘own succes- 
sion, and two-fifteenths in respect of Marakammal’s deed. 

The learned District Judge gave judgment'in favour of 
the plaintiff. The judgment being: for one-half of all the 
property. held by Marakammal included: inter alia one- 
fifteenth of Kongapuram Mitta. This’ judgment was ao- 
quiesced in by. all concerned except the: present respondent and 
.his father, who as before stated subsequently died, so that the 
present respondent alone- LUE proceeded poi the litiga- 
tion. 

The grounds on which the suit was iésistéd. were: (1) that 


the deed by Marakammal was valid and carried the property 
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P.C. in question, (2) that even if 1114 not, the plaintiff had either 
1818 ratified the deed by reason of his taking the conveyances and 
, mortgage above set forth, or was at least “estopped from 
и saying that thé deed was bad. 
Mint ‘Appeal being taken to the High Court, ‘the case was heard 
Gooner “by Miller J. and Sadasiva Aiyar J. Miller J agreed in omnibus 
Lord Dunedin With the, District Judge. Sadasiva Aiyar J., dissented from 
— this view and considered that the deed by Mara kstümil was 
good, it being in his view a correct proposition that “a partial 
alienation’ by a widow to the‘nearest reversioner is valid in 
law when he is a male, and gives him full ownership right in 
the alienated property.” 
The -Judges thus differing in opinion, the appeal was dis- 
“missed. It тав’ then’ again appealed under the Letters 
Patent to a Full Bench, and was heard by Wallis C. J. and 
Seshagiri Aiyar and Kumüraswami Sastri JJ. . The learned 
Judges all agreed with "Miller J., and the District Judge’ as 
to the law applicable to the deed," but they held that the 
plaintiff was estopped from detiying its validity in respect of 
the mortgage transaction. The suit was therefore dismissed 
‘#8 against the present respondent. Appeal’ was then taken 
to this Board. 
^" Pho first matter to be considered is the dictum of Sadasiva 
Aiyar J., that-a partial alienation by a widow to the nearest 
reversioner is valid in law when he isa male, and gives him 
full ownership right in the alienated property. It is true that 
this did not find acceptance with any of the learned J царев ‘of 
the Court of Appeal, but it is founded in the opinion of the 
learned Judge on the most recent judgment of the Privy 
Council, viz., Bajrangi Singh v. Manokarnika Bakhsh Singh, 
and it is obvious’ that if it is sound it disposes.at once of н 
case in favour of the respondent. i 
This raises the consideration of the hole subject of thè 
power of a Hindu widow over estate which belonged to her 
husband to which she:has succeeded, either immediately on the 
death of her husband, or as here on the death of her own 
childless son, her husband being already dead. -This subject 
has been dealt with in many. cases which are too numerous to 
cite individually; it has given rise to different cyrrents of 
judicial opinion, and, as in this case and some:others, to actual 
difference in judicial determination. The most recent examina. 


'() (907) I]. Е 35 L'A. 1; 9 Bom, L В, 1348, 
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tion of the subject in full in the Courts of India will be found P. C. 

in the case of Debi Prosad Ohowdhury v. Golap Bhagat™, 1818 

and their Lordships wish to acknowlédge how much they have 

been ‘assisted by the lucid and able judgments of Jenkins ; n DN: 

С. J. and Mookerjee J. in that ease, which though expressed nod est 

in terms which are not identical, are in substance the same. Govxpax 
It has often been noticed before, but it is worth while to Lord Dunedin 


repeat, that the rights of a Hindu widow in her late husbands | — 


estate are not aptly represented by any of the terms of English 
law applicable. to what might seem analogous circumstances. 


Phrased.in English law terms, her estate is neither a fee nor 


. an estate for life, nor an estate tail Accordingly one must 


not, in judging of the question, become entangled in. Western 
notions of what & holder of one or other of these estates might 
do. On the other hand, what a Hindu widow may do has often 
been authoritatively settled. . . Here arises that. distinction 
which} as Seshagiri Aiyar J. most. justly observed in the 
present case, will if not kept clearly i in view inevitably lead to 
confusion—the distinetion between the power of surrender or 


. renunciation, which is the first head of the subject, and the 


eue 


power, of alienation for certain specific purposes, which is the 
second. i 
To consider first the power of surrender. The соно of 


' the doctrine has been sought in certain texts of the Smritis, 


It is unnecessary to quote them. They will be found in the 
opinions of the learned Judges in some of the cases to-be cited, 
But i in any case it is settled by long practice and confirmed by 
decision that a Hindu ‘widow can renounce in’faveur. of the 
nearest reversioner if there be only one or of all the, rever- 
sioners nearest in degree if more than one at the moment, 
That is to say she can so to speak by voluntary aet “operate 
her own death. The landmark of decision as to this may be 
taken as the case of Behari Lal-v. Madho Lal Ahir Gyawal®, 
where in delivering the judgment of the Board Lord Morris 
said :— 

“It may be accepted that, according to Hindu law, the widow can nocelerato 
the estate of the heir by conveying absolutely and destroying her life estate, 
It was essentially necessary to withdraw her own life estate so that the whole 
estate'should get’ vested ab опсо in the grantee.” 

' That this was no new doctrine but was ad only the final 


| sanction “of a long series of decisfons may Бе taken from the 


opinions of. Garth: О, J. and Mitter J. in the case of 
(1) 11913) L L, Е, 40 Cal. 721, (2) (1891) L, Be 19 1, A. 30, 
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-P.O Nobokishore Sarma Roy v. Hari Nath Sarma Roy™, which 
1918 Һай been decided six years before Behari: Lal’s case. 
Batic It has been suggested that the expressions in Behari Lal's 
Gounpen case only meant that the widow should retain no interest in 

% what was surrendered, and that.therefore a partial surrender 


Моран provided that the surrender was absolute as to that part was valid. 
Lord Dupedin This however is quite against the principle on which the whole 
— transaction rests. As already pointed out it is the effacement 
of the widow—an effacement which in other circumstances ‘is 
effected by actual death or. by civil death—which opens the 
estate of the deceased husband to his next heirs at that date. 
Now there cannot be в widow who is partly effaced and partly . 
not во, and consequently the suggestion was in their Lordships’ 
view rightly rejected by. the Caloutta Full Bench in the 
case of Debt Prosad already cited, and by the. Full Bench in 
Madras in Marudamuthu Nadan. v. Srinivasa, Pillat®, and 
by all the learned Judges-in this case. 

The surrender once exercised in favour of the nearest rever- 
sioner or reversioners the estate became his or theirs, and it 
was an obvious extension of the doctrine to hold that inasmuch 
as he or they were in title to convey to а third party, it came 
to the ваше thing if the conveyance was made by the widow 
with his or their consent. . This was decided to be possible, by 
the саве of Nobokishove already cited. The judgment went 
upon the principle of: surrender, and it might do so for the 
surrender there was of the whole estate, but it is worthy of 
notice that the order of reference showed that the alienation 
was ostensibly on the ground of necessity, so that it might 
have. been supported on the grounds to be mentioned under the 

` gecond head above set forth. 

Turning now to the second head, viz., the power of aliens Я 
tion, which may be alienation to any one whether an heir, or " 
not, there is again authority of long standing. As a leading > 
case may, be taken The Collector of Masulipaiam v. Cavaly 
Vencata Narrainapah® in a passage which need not be 
quoted at length. The purposes for which alienation is legiti- 
mate may be summarised as religious or charitable purposes, 
and those which are supposed to conduce to thespiritual welfare 
of the husband, or necessity. Now necessity must be proved, 
and the more recital in the deed of alienation i is not sufficient 
proof; ‘Banga Chandra Dhir Biswas v. -Jagat Kishore 


(1) (1884) I L, R. 10 Ual, 1102, . (8) (1801) 8 M І A, 629, 
(2) (189831,1, R 21 Mad, 198, 
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ChowdühwriO. Ап equitable modification has also been Р.О. 
admitted in the case where the alienee has in good faith made 1918 
proper enquiry and been led to believe that there гав а 0856 REA NA 
of true nécessity. j | GoUNDEN 
: "Thus far if the alienation stands alone. But it may be Ба 
fortified by the consent of reversionary heirs. The remaining борнрвх 
question is what is the effect.of-such consent. If the alienation Lord Dunedin 
be total’ and the reversionary heiss be the nearest it falls — 
within the-first division. But whatif it be partial ? 
' The matter is mooted in ће саве of The Collector of Masuli- 
patam just mentioned. Their Lordships there say :— 
“Оп the other hand it may be taken as established that an alienation by hcr 
which would not otherwise be legitimate may become so if made with the 
consent of the husband's kindred.. The exception in favour of alienation with 
consent may be due to a presumption of the law that when that consent ів 
given, the purpose for which the alienation is made must be proper,” 
, The opiniort which is here only, tentatively expresséd, viz., 
that consent does not give force per 86, but is of evidential 
. value, is corroborated by much subsequent authority. In the 
case of Raj Lukhee Dabea v. Gokool Chunder Chowdhry™ 
Sir James Colvile says :—''There should be such a concurrence 
of the members of the.family, as suffices to raise & presumption 
that the transaction was a fair one, and one justified by Hindoo, 
law.” Lord Davey uses the same form of expressioa in Sham 
Sunder Lal v. Achhan Kunwar®, It was deliberately 
accepted in the case of Debi Prosad and was again affirmed 
by the Privy Council in Bijoy Gopal Mukerji v. Girindra 
Nath Mukerji, where it is said, that the consent of 
reversioners was looked on ‘ав affording evidence that the 
alienation was under circumsiances which rendered it lawful 
and valid.” . . 
/ But further if the mattor be considered on principle, it seems 
‘ clear that this must be the true view. For first if mere consent 
as such of the reversioner could validate alienation, then the 
rule as to total surrender would be an idle rule. And secondly 
mere consent could only validate on the theory that the 
reversioner together with the widow represented the whole 
estate. But that із impossible unless the reversioner has a 
vested interest, whereas it is settled that he has only a spes 
вшбоввв1отуїв. - 


ааа ааа ИНИ 
(1) (1916)1, В, 431. А. 249. 0097 (1814) I, L, В, 41 Cal, 798; 

(2) (1869) 13 M, I. А, 909,228, | 16 Bom, І, Б, 425, Р, с, 
(3) (1898) L, R, v6 I. A, 183, . А 
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The view that consent operates proprio vigore is, apart from 
casual expressions, really based on, the authority of Bajrangi 
Singh’s case. 16 is therefore expedient to examine what was 
really there detided. The only real point at issue (apart from 
the question as to a particular custom of successsion which is 
nihil ad тет), was whether the strict rule which had been laid 
down by the Allahabad High Court should be followed, or 
whether the extension permitted by the. High Court of 
Calcutta was allowable. The Allahabad Court had laid down 
that where necessity was not proved aliwnde then the. consent 
of any number of reversioners would not bind a reversioner 
who possessed that character at the death of the widow, and 
who had not himself" been one of the consenters.. The Calcutta 
Court had decided -that if the consent of the reversioners at 
the time being was of an adequate character then the eventual 
reversioner could not challenge the transaction. 

‚ The Judicial Committee. examined the various cases wish 
had been decided from the beginning. They set forth the cases 
of surrender and those of partial alienation without discrimi- 
nating for the purposes of the.case before them between the 
two principles. They did not in any way throw doubt on the 
former judgment in Behari Lal'a case which settled that a. 
surrender must be total. Having set out the cases the judg- 
ment after quoting the opinion of Ranade J., in Vinayak v., 
Govind “The consent of the reversioners must be of 
such kindred the absence of whose opposition raises a presump- 
tion that the alienation was a fair and proper опе,”. continues 
“The ріпсіръ being thus admitted by the High Courts, in 
India the question of the quantum of consent necessary 
only remains.” And then as the consent in that case had 
been given by the whole of the reversioners then in existence, 
it decided that the Allahabad rule was too strict, and that the 
transaction must stand in a question with two reversioners who 
had not been parties to the transaction but were sons of those 
who had. The judgment affirmed the Calcutta as against the 
Allahabad rule, but it did not particularise on what exact 
ground the alienation was supported, 

: Now it ів to be observed that in the particular case it might 
possibly have been supported on either ground. Although 
there were three successio alienations they in* cumulo 
amounted to an alienation of the whole immovable property, 
and it is. just possible that the fact was overlooked which was 


(1) (1900) I. LR 25 Bom 129; 2 Bom, L, R, 820, 
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noticed by-the learned Chief Justice in this case, that the Р. С. 
widow: was also possessed of movable property., But apart 1913 
from that the alienations were all made for purposes of | 
ostensible necessity. Their Lordships have*examined the еа 
record and find that two оѓ. ће alienations were to meet Nd Sor 
money spent in litigation presumably connected with the Govxpx 
estate; and the third to pay government duty. This would ‚ 1 Dune din 
то the alienation on the principles already stated. It is 
true that the concluding words of the judgment as to the 
sons being bound by the consent of the fathers “through whom 
they claim” could be read as indeed they have been read as 
indicating that consent operated proprio vigore. But two 
remarks'fall to be made. First the idea of an eventual rever- 
sionér claiming through any one who went before him is 
opposed both to principle and -authority. It is opposed to 
principle because, as already stated, there is no vested right 
till the death. It is opposed to authority: Bahadur Singh v. 
-Mohar Singh. Secondly, there is no hint in the judgment 
‘that their Lordships proposed to lay down a new doctrine 
which would render quite immaterial most of the cases quoted. 
It seems therefore much safer to conclude that the judgment 
‘was only meant to settle the point at issue, viz., the compara- 
tive merits of the Allahabad and- the, Calcutta rules, having 
the operation of consent to stand on the perfectly logical 
grounds of the authorities quoted, than to hold that a new 
and illogical extension of -the law was introduced, ‘and to 
find consolation in the fact as stated by Sadasiva Aiyar J. 
that Lord  Halsbury once said that law was not a logical 
science. . 

The result of the consideration of the decided cases may be 
-summarised thus: (1) An alienation by a widow of her 


/! deceased husband's estate held by her may be validated if it 


can be shown to be a surrender of her whole interest in the 
whole estate in favour of the’ nearest reversioner or rever- 
gioners at the time of the alienation. In such circumstances 
the question of necessity does not fall to be considered. But:the 
surrender must be a bona fide surrender, not a device to divide 
the estate with the reversioner. (2) When the alienation of 
the whole or part of the estate is to be supported on the 
ground of necessity, then if sitch necessity is not proved 
‘aliwnde and the alienee does not prove enquiry on his part 
-and honest belief in the necessity, the ‘consent of such rever- 


(1) (1901) L, R 291. A. 1; 4 Bom L, R, 233, 
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P.C. віопөгв as might fairly be expected to be interested to quarrel: 
1918 the transaction will be held to afford a presumptive proof 
7 which if not- rebutted by contrary proof will validate. the 
дк transaction, авга right and propor one. These propositions are 
Bs substantially the same as those laid down by Jenkins С... J. 
prepa and Mookerjee J. in the case of Debi Prosad. It follows 
Lord Dun sdin that their Lordshipa cannot agree with а. good deal. of 
what was said in the gase of. Rangappa Naik v. Kami 
Nail», at 
It now becomes necessary to fix what was the йай: of 
the deed executed hy Merakammal in favour of Ramasami 
Gounden. All the Judges in -the Courts below concuryed in 
holding that it was ‘hot a total conveyance of .Marakammal’s 
property, and that was scarcely contested by learned counsel 
before this Board. This prevents. it receiving effect as 18 
surrender. Counsel however.strenuously argued that it was 
a deed for consideration and. not a'deed of gift. As to this all 
the Judges have decided that it was.a deed of gift exoept 
Kumaraswami Sastri J., who. says that in his: view it is 
unnecessary to decide, but that if he had to do so he would 
hold it,.a-deed for consideration. . Their Lordships see no 
ground for disagreeing with the result arrived at by the 
large majority of, the learned Judges below. It calls itself a 
deed of gift, and it is apparent from the opinion of. ће Chief 
Justice that this point -was abandoned at the trial,and 
is not mentioned in the reasons for appeal to the Appeal 
Court. he 
' Being & Weed of gift i& cannot possibly be held to, is 
evidence of alienation for value for purposes of necessity. 
It follows, therefore, that the deed taken by. itself cannot 
stand., & 
So far. the result at which their КЕЛ have анаа is in N 
consonance with the views of all the, learned Judges іп ће ) 
Courts below except Sadasiva Aiyar J. But the Court of \ 
Appeal differing from the District Judge and from Miller J. 
have held that the appellant cannot be allowed to challenge 
the deed on the ground of estoppel or ratification in respect 
of his conduct in taking the mortgage as above set forth. 
Their Lordships are unable to agree in this view. They think, 
with Miller J., that there is here no room for the doctrine of 
estoppel. Of estoppel by record or by deed obviously there 
is none. The definition of estoppel in the:Indian Evidence 


N 


' (1) (1908)I L. В, 31 Маа, 368. 
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‘Act—a definition which covers both estoppel -by deed-and ` Р: 0. 
an pais—is 8,115. “When a person has, by his declaration, 1918 
act, or omission, intentionally caused or. permitted another pegs 
person to believe a thing.to be true and to aot; on‘ such: belief, Gaukpen 
neither he nor his representative shall be allowed in -any suit N 9. 

а АОНІАРРА 

or proceeding between himself and such person or his repre- Gouspzx 
sentatives to.deny the truth of that thing." ` How can it be zord Dunedin 
said that the plaintiff, by any act of his, led the respondents to — 
think that something was true and then to act. on that belief ? 
The learned Judges of the Appeal Court rest their opinion on the 
case of Bajrangs Singh. Their Lordships have already examined 
that.case, and stated what in their view is the true import of the 
judgment. But apart from that, if Bajrangi Singh’ 8 case had been 
decided on the ground of estoppel, it affords no paralled to the 
present case. .In that case all thereversioners in being had 
consented to the alienations, ` Théy were bound by their own 
consent and the post naii were held to claim through those that 
were bound.. Here the plaintiff never consented to the deed 
nor is his plat traced through Ramasomi even'in the шана 
‚оў descent. Me 

No doubt iss is another view pints is not estoppel, but 
is expressed by one learned Judge, as ratification, ‘It is 
-scarcely that, though. it might be hyper-criticism to object: to 
the use of the word. .What it is based on is this.. An ‘aliena- 
tion by a widow is not a void contract, it is only voidable: 

Bijoy Gopal Mukerji v. Krishna Mahishi Debi, Now in 
all cases of voidable contracts there is a general equitable 
doctrine: common to all systems, that he who has ‘the right to 
complain must do so when the right of action is properly open 
to him and he knows the facts. If, therefore, a reversioner. 
after he became in titulo to reduce the estate to possession and 
knew of the alienation, did something which showed that he 
treated the alienation as good he would lose his right of 
complaint. This may be spoken of, though searcely accurately, 
as ratification. In some cases it has been expressed as an 
election to hold the deed good: Raja Modhw Sudan Singh v. 
Rooke, 

But it is well settled that though he who may be termed a 
presumptive reversionary heir has a title to challenge an 
alienation at its inception, he need not do во, but is entitled to 
wait till the death of the widow has affirmed his character, a 


(1) (1907). L. R.34081.399; 7 (9) (1897)L. R, 24 L A, 104. 
9 Bom. L. R. 609, 
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character which up to that date might be defeated by birth or 
by adoption. The present -plaintiff raised these proosdings 
immediately after his title was confirmed. 

Of course *omething might be done even before that time 
which amounted to an actual election to hold the deed good, 
In that view what was done here; The learned Appeal Judges 


Lord реи dismiss as inadequate the fact of the purchase of the two small 


Pieces of ground. But they attach great weight to the taking 
of the mortgage. Here they have made a slip as to the facts. 
The mortgage did not consist, a8 they think, of only the share 
of the Mitta which had come through the deed of gift. It 
consisted also of two- fourtéenths of the Mitta which had come 
to the mortgagors i in right of their own succession. The value 
of this share was more than the sum secured by it. Now at 
the time of the mortgage the plaintiff did not know whether 
he would:ever be such a reversioner in fact as would give him 
‚8 practical interest to ‘quarrel with the deed of gift. Why 
should he not take all that the mortgagors could give or 
propose to give? To hold that by so doing he barred 
himself from asserting his own title to part of what was 
mortgaged seems to their ш, a quite eee 
proposition. 

-Their ‘Lordships will therefore humbly advise His. Majesty 
to allow the appeal, and to restore the decree of the District 
Judge; the appellant to have his cost in the Courts below. and 
before this, Board. 


A. PPO . Appeal allowed. 


Solicitors for appellant: Barrow, Rogers & Nevill. 
Solicitor for respondent: Douglas Grant. 
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7 [On appeal from the High Court of Judicature at Madras.] | 
ae р Present: 
LORD PHILLIMORE, Siz JogN EDGE, AND 
SIR LAWRENCE JENKINS. 


.'. MAHARAJA OF JEYPORE 
„U. 
RUKMINI PATTAMAHADEVI. 


"E andiord and tenani—Forfeiture—Denial of landlorg’s Ge Refusal to perform 


_service—Breach of ceremonial obseyvance—Transfer of Property Act (IV of 
1882), Sec. 3. 
The repudiation of a landlord’s title by the tenant will in certain circum- 
starfcés work a forfeiture, This isnot the anoieat Indian law, but has 
‘been adopted by the Courts from tho law of England, and is now embodied 
in the Transfer of Property Act, 1889, в, 3 of which merely gives statutory 
-form to a rule already in force. i| 
The denial which operates a forfeiture-must—now—be by matter of 
record before institution of any suit for forfeiture, and must be in clear and 
unmistakable terms, 
Senhe, that the breach of ceremonial observance prescribed in a grant is 
' not now a cause of forfeiture or resumption, at any rate where the. grantor 
ів а subject, and not the Governmont; Я 
А pargana within appellant’s zemindari was held under а patta which 
provided that the holders should pay a rent of Rs, 15,000 and atténd: the 
Zemindar at the Dasara Durbar with 100 paiks for service, ' The holder 
in 1904 refused in writing to pay rent of Ва. 15,000 or to attend at the 
Durbar,and alleged that the pargana was an independent zemindari, 
' subject only to a rent of Ra, 9,200 :— 
Held, that no forfeiture was inourred, as there was no denial of title by 
matter of record before suit instituted and the service. refused was а 
subsidiary consideration and of no substantial benefit to the landlord. 


THE facts of the case are sufficiently stated in their Lord- 
ships’ judgment. The appellant Maharaja sued under a patta 
of lst August 1877, and to prove his right of -forfeiture 

/velied particularly upon a letter of Noveinber 26, 1904 from 

^ defendant's Muktyar. The defendant in his written statement 
pleaded that the pargane was вп independent zemindari, 
subject only to & fixed rent (Kattubadi) of Rs. 2,200 and held 
under a copper plate of 1689. He also submitted that he had 
anyhow made no such disclaimer of plaintiff’s title as to 
operate a forfeiture. 


The Agent to the Governor accepted the copper plate story 


and therefore decreed the suit only at Rs. 2,200 as admitted. ° 


On appeal the High Court (Oldfield and Sankaran Nair JJ.) 


found the copper plate to be spurious and the true terms of 
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Р. О. . the tenure to: be as alleged by plaintiff. They therefore 
1919 awarded plaintiff rent at Rs. 15,000 but they disallowed his 


“~~ claim for resumption, Asto this. Oldfield . J., oath: whose 
МАНАВАЈА 


| оғ Јвтронн Judgment Sankaran Nair. J. agreed) observed : 


v. * His remaining olaim, to resumo defendent's estate, must be dealt with on 
oe a. consideraticn of the service: character ‘of its tenure, · For it is not suggested 
prvi. that defendant would not be entitled to relief against the -forfeiture incurred 
. =—  , in respect of his default in; jpayment of rent ; and his description of his holding 
i as independent and permanent ` as a fred ‘rent in Exhibit B із not syoh a | 
repudiation of his landlord’s title as. would entitle plaintiff to relief ; Kali 
Kishen Tagore v. Golam Ali (L.L. R. 13 Oal 8); Kali Krishna Tagore v. Golam 
Ally a L. R. 13 Cal, 248) and Unhamma Devi v. Vaikunta Hegde (L L. В. 17 
Mad, 918). Detailed reference to the evidence as to service has hitherto been 
postponed for the sake of clearness, and we now, refer shortly to the lave, before 
dealing "with 16 Numefous authorities have been óited. Butit is useless to 
Z refer to’ cases‘such as Rajah Venkatrangayya' v. Appalraza (20 M. L, J. 798) and 
Parthasarathy . Appa Rao v. Secretary of State for’ India (96M. L. J. 39), 
in which the claim to resume was made by Government, not the Zemindar, 
when the material prinoiples really lie in a small compass and,can be gathered 
directly . from bwo , decisions, :опе of them recent, those of the Privy Council in 
Forbes у, Meer Mahomed Tuquee (12 М. I. A. 438) and Venkatanarusimha 
Apparao Y. Sobanadhri Apparao (L. L. В. 26 Mad, 404 and 29 Mad. 52.)- The 
firat condition, ' ‘on ‘which they contemplate resumption as permissible, is that 
the estate ‘shall’ have’ been included in the assets of the 7 emindari, on which 
the Permanent Settlement .was made; our finding ‘of fact already reached 
entails that this condition із complied with, and it is tinnecessary for us to 
found: our conclusion. on the presumption, based on the nature of the service, ` 
regarding: whioh argument waa offered. The next conditionis’ that either the 
grant is for service in, lieu of wages, in which case the'grantor's right to resume 
is absolute, ‚ог. that, if the grant is .of an estate burdened with service, the 
adios even if that service is obsolete, or unnecessary,,is-unwilling or unable 
to perform it, In the present case however it 1s in fact unnecessary to enquire 
which of these descriptions is applicable to the grant, because in his letter, 
Exhibit BB, defendant denied his obligation to render service and impliedly 
refused. to- perform any, and such enquiry would moréover be meaningless, 
because both; ;desoriptions assume that an'enforceable obligation- for servicd is 
in question, ‘and we shall hold in accordance with ,defendant’s contention, that 
tioné is estáblishéd: In the ‘circumstances, we'do nob, conaider аб length how, 
far the tenure of Bissemkatak posséssés tho characteristics of ‘a: grant subject 
' — to,a burden of service, enumerated by this Courtin the portion of its: judgment \ 
in Venkatanarasimba, Apparao у. Bobanedari Apparao which .the. Privy. Council- \ 
‘adopted. ' For’ only the presenoe of the second, fixity of tenure, could, be, 
disoussed. ' As to'it a finding i in the negative would follow from our ошоп, 
that the rent wis‘ enhanoed'on three occasions, '' : 
| “The, lower Court’s findings are that the nature of the service, up to 1803 was 
unoertain and that after that year it was rendered.as matter of-courtesy, 16-444; 
not decide, as wo are asked to do, whether anything, whioh gan ре desoribed, 
ns service, is exigible from defendant ab all His obligation i is described i in 
Exhibit НННІ as attendance (1) with 600" paiks ab Dusserah} thé occasion of 
the annual festival and Durbar and (2) whenever such attendance: is directedj 
when the "Thatraz goes on Sircar business, ` The question is whether гв 
аввогірыой; read 'in' ne lighé of Meer or as, it’ stands, involves anything. 
enforceable as.& Condition of the holdlag.i A ELLE 
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i The second. ue. attendance when on Sircar „business, is во indefinite Р.О, 
as to be unenforosable : апа те refer to ib no further. It is accordingly on the 1919 
character of attendance at Dusserah, as an enforceable condition of thé tenure, = 
‘that plaintiff's case.depends’ We do not think that attendance on ceremonial А 
_ оссавіопв ів such а condition. -No witness’ who. spoke to. éhe course of the oy Јнуровн' 
Durbar, which is held, described anything beyond the compliments usually, v. 

paid by an inferior to a superior as passing ; and we have been referred to no , RURAUNI 
authority dealing with a claim to resumption, in which an obligation merely PATTAMARA- 
to be present, even accompanied by в retinue, was regarded as sufficient, In aris 
every case the service consisted in the doing of some ас for the benefit of the 

grantor ; ; and we have been shown no reasot why less should be required 

to prove the' service character оѓ ће tenure here. · Defendant’s duty is at most 

analogous: to that of English copy-holders ‘to do,suit in, the Court of their 

manor ; and default in ib will not entail termination of the holding i Halsbury' 

Laws of England; Vol. VIII, p. 14." 

“The. learned Judges: proceeded to find that an alleged duty 
of, guarding the idol by the Paiks was not proved: and that 
inere attendance with them Was, not a Bervioe, default i in which 


ae 2% 


would jastify resumption, ПОРТЕ 


‘Sankaran Nair J. added: ifs 


“It was then argued that according to the terms of the patta, ths defendanb 
ів bound to render service and as he haa failed to do во, the plaintiff is entitled 
fo recover possession. Assuming the defendant is bound to render service 
under the agreement of 1877, there is nothing to show. ‘that the. defendant 
forfeited the Raj on default to, render the same.. . The patta docs .nob make it, 
a condition. Considering that the ohief of Bissemkatak was a ruler, and а 
landed proprietor who held lands brought by him under oultivation, very 
strong evidence is requiréd to prove any condition of forfeiture as alleged by 
appellant.: The nature of the so-called service places the matter beyond doubt. 
The alleged service is said to be attendance at the Dusserah festival and for 
certain other ceremonial purposes, ‘Besides being indefinite this is not service, 
Ít is-only a mark of respect which every person, even-an official is expected 
to pay and pays to his superior. Jegree with what my learped brother has 
said on this question." : А 


. Henoe.this appeal. . :.' ' 4 


7 Upjohn К. 0., De Gruyther К. C. and НИБ, Brown, 
for the appéllant. —Under the pdtia-of 1877 the'defendant had 
f got to render these services: he refused to render them, and 
' wilfully repudiated the tenure. — 
[Lorp 'PHILLIMORE,-— You say he deliberately fléw ii the face 
of his feudal superior. 1° 
' ^ Yés: and that all over the world i іва ground for resumption. 
The relation of Jandlord' and tenant all over the world involves 
fealty-fidelity : this the High Court have overlooked. That 
wilful ‘fablure to render such services is in India; as elsewhere, 
a ground of forfeiture has long since been recognised Tas this 
Board: Forbes v. Meer Mahomed Tuquee™,. 


- ^ ' (E) (1870) 13 M, I, A, 438, 466, 


R, $3 
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Secondly, both by his letter of November 26, 1904 and by 
his written statement, defendant denied his landlord's title and. 
set up an independent title: consequently appellant, having 
given due notice of his intention to resume possession, is 
entitled to a decree in ejectment: Doe d. Gray v. Sianion™ ; 


- Vivian v. Moat; Padmanabhaya v. Ranga; Transfer of 


Property Act, s. 111 (g). 


Dunne К. C. and Dube, for the respondent.— The patia 
which governs the rights of the parties was earlier than 1882: 
hence в. 2 (c) of the Transfer of Property Act, 1882, does 
not apply. Even if & 111 (g) applied, no forfeiture arose, 
The matter. must hp decided by “justice, equity and «good 
conscience", i.e, by English law as applicable to India: 
Sutyabhama  Dassee' v. Krishna Chunder Ohatterjee™ ; 
Debiruddi v. Abdur Rahim ; Койу Dass Ahiri v. Montos 
hini Dassee® ; Nizamuddin ' v. Mamiazuddint” s Waghela 
Rajsamji v. Shekh Masludin™, 

Denial of title in English law causes a forfeiture only if 
made before suit by matter of record or in certain cases, not 
now material in pais: Cruse’s Digest, Tit. 8, Ch. 1, s. 38 ; 
Woodfall’s Landlord and Tenant, Ch. VIII, s. 5 (19th Edn., 
p. 963). 3 

[Sm Lawrence JENKINS referred to Platt on Leases, Part 
7, Ch. 1,s.2; Sheik Miadhar v. Rajani Kanta Ray]. 

The rules laid down in Doe d. Gray. v. Stanion and Vivian 
v. Moat do not apply in India: Kali Kishen Tagore v. Golam 
ALO, 

Forfeiture “by ‘denial of title, unless it be by matter of 
reoord, is obsolete even in England. In any case defendant 
never denied he was ,appellant's tenant, for he admitted his, 
liability to pay rent: all he disputed was tho terms of the: 
tenancy. 

The refusal to perform the services was not a ground of E 
forfeiture. The patta has no-re-entry clause.  This.is not 
the case of & purely service tenure: the main consideration was 
the rent, and the services were quite subsidiary and moreover, 
even if not obsolete, were of a ceremonial character. In these 
circumstances no right to resume arose merely because they, 





а анод ын ы Gab ылы fe LA 
(1) (1836) 1 M, & W. 696. { (6) (1897) I. L. Б. 24 Oal.e440, 

(2) *(1881) 16 Ch. D. 780. eU (7) (1900) I. L. R. 28 08,135. . 
(3) (1910) I. L. R. 34 Mad. 161. (8) 41527) L. R. 14 L A. 89, 96. 

(4) (1880) I. L. R, 6 Cal. 55. - (8) (1909) 14 О, W. N. 339, 


(8) (1888) L 1, В. 17 Cal. 196. (10) (1886)L 1, В, 13 Cal, 3, 948, ` 
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were not in faot performed: Forbes v. Meer Mahomed Р. С. 


Tuquee™, 1919 
There is no case in whioh failure to render service of this M bid К 

kind has been held to work a forfeiture. Š d 
Their Lordships' judgment was delivered by Вскмнт 


PATTAMAHA- 
' LORD PHrLLIMORE.— This is an appeal from a decision of the DEVI 


High Court of Judicature at Madras which varied a decree of 77 
the Court of the Agent to the Governor of Madras. 

"The sui& was brought by.the present appellant against the 
husband of the present respondent for possession of ihe pargana 
of Bigsemkatak, and for arrears of rent and mesne profits. 

The case made in the plaint filed on 17th September, 1906, 
was that. Bissemkatak was in the plaintiff’s Zamindari, that 
under, various grants or leases it had been held by the 
ancestors of the defendant paying, rent and rendering services 
to the ancestors of the plaintiff,and that at the present time 
the governing instrument was а patia of the Ist August, 1877, 
under’ which -the then Maharajah continued the father of the 
defendant in possession of the pargana on his payment of an 
annual Kattubadi of Rs. 15,000. · The further contents of the 
райда were stated as follows :— 

“Just as your father used to attend in Dasara for service, зо, now you should 


also present yourself with 500 paiks for service whenever directed to do sa, 
These directions are given imperatively." 


The plaint proceeded to aver that the defendant had been 
directed in 1908 to render services by attending the ensuing 
Dassara Durbar, at Jeypore, that he did yot attend the 
Dassara, or remit the Kattubadi that year or in 1904, but had 
replied to the effect that Bissemkatak pargana was not held on 
service. tenure, but that it was an- independent Zamindari, 
which had only. to pay to the Zamindar of Jeypore a fixed, 

‘unchanging and. unchangeable Kattubadi of Rs. 2,200 
вз .per ‘permanent settlement records, and had remitted 
therewith Rs, 3,300 only; that he had been warned of the 
consequences of his conduct and given an opportunity for 
withdrawing his repudiation, but that he had persisted in repu- 
diating the plaintiff's title to the pargana and in denying his 
liability as service holder under: the plaintiff, und also in 
setting yp a title in himself to the pargana as an independent 
Zamindar subject only to the payment to the plaintiff of’ a 
fixed, unchanging and unchangeable Kattubadi of Rs. 2,200 
annually. 








(1) (1870) 13 M. I. A. 498, 484 


660 


P. б. 


1919: 
——_ 
MAHARAJA 
ov, JEYPORE 
- t. 
RUKNINI 


PATTAMAHA- 


DRVI 
Phillimore 


— 


THE BOMBAY LAW REPORTER, [ VOL XXL 


The plaintiff thereupon contended that the pargana-was 
held either on service tenure by the defendant merely as a 
remuneration for discharging the services annexed to the said 
office, or on а проге subject to the. condition and burden of 
rendering such service to the Zamindar, that in the former 
case it was competent to the plaintiff to dispense with such 
services and to resume the pargana at pleasure, and that in. 
either case the defendant was liable to forfeit the pargana by 
reason of his repudiating the plaintiff's title and his (defend- 
ant's) liability to render such’ services and to pay the 
Kattubadi of Rs, 15,000 and of his refusing to perform such 
services, e 

The defendant by his written statement said that the estate 
of Bissemkatak was an independent estate at first, but became 
subordinate to the Jeypore Zamindari, that the owner ‘of 
Bissemkatak, who he styled Zamindar, did not held his estate 
on condition of rendering any service to the Maharajah, and 
that at any rate, some time before 1689, he agreed to pay a 
fixed rent to the Maharajah and thereupon any duty to render 
service ceased. And he set up a.patia supposed to be engraved 
on & copper plate whereby the Maharajah acknowledged the 
permanent and hereditary freehold right of the Bissemkatak 
Zamindar, fixing the Jamabandi or rent at Rs. 2,200. He 
further said that the Bissemkatak estate had no connection 
with Jeypore, nor was it subordinate to it, except in the manner 
mentioned above. He admitted that he had repudiated the 
claims made by the Maharajah in his letters of summons as to 
the tenure on which his estate .was. held, and he denied the 
various allegations made in the plaint, both i in respect of the 
nature of his tenure, and of the plaintiff’s right to resume. 
He gave reasons why even if the obligation to render services. 
was not put an end to by the fixing of a Jamabandi in lieu \ 


in 1689, the liability to render them had at any rate now \ 


\ 


ceased. Апа finally he submitted that in the circumstances 
of the case he had made,no disclaimer, or denial in law, of the 
plaintiff's title such as to. work a forfeiture of the estate. 

The first question, therefore, to be determined was that of 
the tenure by which the defendant held his estate. . His father 
had unquestionably accepted the patia of .1877; but if tho 
defendant could establish the’copper plate of 1689, he might 
then be able to free himself from the effect of the patta of 
1877. There would still be а good many difficulties in his 
way, but in their Lordships’ opinion 16 is unnecessary to 
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discuss them, At the root of the defendani's · баве lay. the 
queation of.the genuineness of the copper plate.’ " 

. The-Agent.in the Court of first instance: С it as 
genuine; the High Court-took the’ opposite view; 

:. After hearing all that could be, said upon the subject by 
counsel for the respondent; who was‘in- this’ respect a Gross 
appellant .attacking the’ decree of the -High Court, their 
Lordships think that the decision of that Court was right, one 
"they. concur in the reasons given by Oldfield J. 

ү. The ancestors of thé defendant weré no doubt from time to 
ш, ав far back as it can be traced; in occupation ‘of Bissém- 
katake They were excluded by the then Maharajah from 
possession ‘about: 1816 ‘and ‘remained out of ‘possession’ till 
somewhere about the year 1850 or it may ‘be 1853, when a 
lease-was granted at the rent: (sid: to be a reduced: rent) of 
Ев. 1,500, .- a 

‚ In October; 1858, occurs ‘the? first mention P" the alleged 
copper plate, but it was probably -not produced’ to anyone in 
authority. At’ that time and’ since the-rent supposed to be 
reserved’ according ` to ' the - "copper plate was stated to Re Ra; 
2,200; bnt in 1902 to be Rs: 2,500. 

The story told on behalf of. the defendant : was that: some 
representative of the then owner took it ‘to thé Government 

» agent in 1858 or 1854, and then instead of bringing 16 back to 
his master kept it, because he'had a quarrel with his master; 
that'it remained in his houae for many years till there was a 
threat that some’Government official was going, to search the 
house in connection with some charge of" malversation, 
whereupon: the defaulting servant took the copper plate to the 
brother of the widow of the'last owner, who gave it to the 
jwidow, who gaye it'to a Government agent in-the: year: 1891. 


‘The document, therefore, according io: this Bor; was out of - 


E "custody from 1854 to 1891. ^ ` ; ч 
doubt, in 1891, the copper plate which was producéd at 
Ane trial, and which was: relied apon-by the defendant, was 
produced: and ‘handed to the. Government agent, since when 
its. possession is accounted for. i 

' But. the whole story i is а most. improbable one, and against 
it are the unquestioned facts that in: 1845 and 1846, during 
the time ‘when 'the defendant's ancestors were out of possession, 
two: suits were brought against the Maharajah to recover 
possession . and discontinued; «that when the’ defendant's 
ancestor was restored to possession it was on a reduced rent of 
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PO Bs, 1,500, but with fhe condition of. renderitig service ; that i in 
1919 1854 & new lease at Bs. 2,500, and in 1864 a further. еа at. 
PR the increased rent of Rs. 5,000, always with the condition. of 
оғ Jiveoag Service, and firtally, i in 1877 the paita or lease already referred, to 
Еи инг were given and accepted ; а state of things entirely inéonsistent 
Parzimana, With the supposed existence of a permanent tenure at a fixed 
pvt — rent of Ra. 2,200 without any duty to render service. 

In their Lordships’ opinion the genuineness of the copper 
plate of 1689 was not proved, and there is no reason for saying 
that the pafta of 1877 was invalid; and the .relations between 
the parties must Бе kela to be poverdied by the terms of this 

` ад : "ong ers 

The cross appeal M the кырдай; ТО, fails, 

Their Lordships have now to deal with the principal appeal. 

The High Court, while reversing the decision of the Agent 
and mgking a decree in favour of the appellant, has granted. 
him relief to a limited extent only. It ordered and decreed 
that the respondent, . who .had: by that time succeeded to the 
estate of the deceased defendant, should pay with interest ‘the, 
arrears of rent at ‘the rate prescribed by the patta ; but it did 
not give to the appellant possession of the property, holding 
that no forfeiture had been established. 

“Th their Lordships’ opinion it is a consequence of the decision 
of the High Court that the respondent holds a tenure derived, 
from the Zemindari of the Maharajah, and, there isan 
obligation upon the tenant for the time being to pay the rent, 
and 80 far as modern conditions of society and, law permit, to 
rénder the service prescribed by the patta. 

‘So far they accede to the contentions of the appellant. They 
haye now to enquire whether i in these circumstances the acts 
and omissions of the deceased defendant were such as to create 
a forfeiturd of his estate. 

The case for une appellant is put in ‘paragraph 81 of his 

, plaint:— 


‘Whether, the Pargana was held on service tenura by the defendant merely 
as remuneration for discharging the services annexed to the said office or on 
a tenure subject to the condition and burden of rendering such service to ‘the 
Zamindar, ib is competent to the plaintiff in the former case to dispense with 
such services and to resume tho Pargana at pleasure, and in either cage the 
defendant is liable to forfeit the Pargana by repudiating the plaiptiffs title 
and his (dofendant/s) liability to* render such services and to pay the 
Kattubadi of Re, 15,000 and by refusing to perform such services, and ibi is 
competent to the plaintiff Фо enforce such forfeiture as he has done-by his 
notice, dated 24th April 1806 and.resume the possession and management of 

-~ phe Pargang,” ` 


Lord 
Phillimore 


\ 


VOL, XXL ] THE BOMBAY LAW REPORTER. | 

He thus raises two grounds of forfeiture ; the second, which 
their Lordships propose to take first, being that the tenant has 
repudiated his landlord's title; and it must be accepted that it 
is the law of India that there are circumstances in which such 
в repudiation will work а forfeiture. This law is not ancient 
. Indian law, but has been adopted by the Courts from the law 
of England, and is now embodied in a statute. 

By the Transfer of Property Act; 1882— 

“Section 111. A lease of immoveable property determines :—... 

1 tg) By forfeiture ; that is to say (1) in case the lessée' breaks an express 
condition which provides that, on breach thereof, the lessor may re-enter, or 
the lease shall become void; or (2) in oase the lessee renounces his character 
as such, by setting up a title in a third person or by claiming title in himself ; 
and in either сазе the lessor or his transferee does some act showing his 
intention to détermine the lease.” . ` 

This statutory provision not being retrospective (see section 2) 
does not govern the present case. But it is in substance the 
placing in & statutory form of the rule of law whieh had been 
already adopted by the Courts in India, (See Kally Dass 
Akiri v, Monmohini Dassee™), 

They are directed by the several charters to proceed where 
the law is silent, in accordance with justice, equity, and good 
conscience, and the rules of English law as to forfeiture of 
tenancy may be held and have been held to be consonant with 
these principles and to be applicable to India. (See Nizamud- 
din v. Mamiazuddin®). , 

` Now the rule of English law is that & tenant will forfeit his 


holding if he denies his landlord’s title in clear, unmistakable 


terms, whether by matter of record, or by certain matters 
_in pais, | ' 

fhe qualification that the denial mast be in clear and unmis- 
;Akable terms has not unfrequently been applied by the Courts 
ж India, which have held that where а tenant admits that he 
does hold as a tenant of the person who claims to be his land- 
lord, but disputes the terms of the tenancy, and sets up terms 
more favourable to himself; he does not, though he fails in 
establishing & more favourable tenancy, so far deny the 
landlord's title as to work a forfeiture: see Уш v. 
Dhondi®; Venkaj Khrishna Nadkarni v. Lakshman Devji 
Казаа; Unhamma Devi v. Vaikunta Hegde; Chinna 
Narayudt v. Havischendana Deo, _ . Р 
(1) (1897) LL, R. 24 Cal. 440, <- (4) (189) 1, R, 20 Bom, 354, Fb, 
(2) (1900)1, І. Б. 28 Cal, 138, (5) (1893) L L. R.'17 Mad, 218, 
(8) (1890) I, L. В, 15 Bom, 407, (6) (1903) I, L. В, 27 Mad, 23, 
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Counsel for the respondent contended that she was entitled 
to the benefit of these rulings, and that in this case there was 
no such clear and unmistakable denial. 

. Whether this be во or not, their Lordships do not find it 
necessary to decide for the following reasons :—. 

(1) There is here no denial by matter of record раб the 
present suit was instituted. Denial in the suit will not work 


' a forfeiture of which advantage. can be taken in that suit, 


because the forfeiture must have accrued before the suit was 
instituted : see Nizamuddin v. Mamiazuddin already referred 
to, and the previous саве of Pr annath Shaha v. Madhu 
Khulu™ there cited. 

.(2) As to forfeiture by matter in pais, this, according to 
English law, occurred when the tenant purported to make & 
tortious conveyance such as а feoffment with livery of seisin, 
the result of which was to purport to give to the feoffee a 
greater ‘estate than he himself had in the land; “in such case 
the estate thus given, though forfeitable immediately to the 
person claiming by a prior title, was good against everyone 
else. ` The feoffment was then said to operate by tort. 

"When by the Real Property Act (8 & 9 Vio. c. 106,8. 4,) 
it was provided that -no feoffment should have in future 
any tortious Sporation, the reason for imposing a forfeiture 
ceased, . 
It never was apposti d in India, and their Lordships can 
find no authority for saying that an “innocent conveyance,” 
ever operated in England as a cause of forfeiture, or that it 
has ever been- held &0 to operate in India. 

The English law on this subject is conveniently to be found 
in Bacon’s Abridgment, “Leases,” T2, and Platt on Leases, 
Part 7, Ch. І, Sec. 2. . МИ 

Some confusion has arisen from a " misunderstanding of the\ 
reason why a tenant from year to year may, when he has 
denied his landlord’s title, be ejected without notice : nee d. 
Gray v. Sianion?; Vivian v. Moat®, 

The reason is explained i in Doc Фет, Graves v. ‘Wella, and 
in Platt on Leases. 

It is not because the denial or disclaimer works a fop- 
feiture. 





Platt expresses it thus:— , А 
(1) (1886) L L. В, 13 Cal, 96, (8) (1881) 16 Ch. D. 730. 


(2) (1836) LM. & W.695, . (4) (1839) 10 A, & E, 427.. 
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L 
n 


Em liolding.being from year to year Bubjecb to the mutual will of landlord Р.О. 


and tenant'to determine it оп giving the usual 6 months’ notice, evidence of 1919 

a disclaimer.. s evidence of an election “to pnb an end-to the tenancy and = 

supersede tho’ “necessity for such notice,, -Hence verbal or written denials of a MAHARAJA 

tenancy ‘have .rondered a .rotice to -quib unnecessary, buit does nob appear oy Јкүрови 

that they have effected a forfeiture ofthe term.” : B^ 94 R ec 
UEMINI 

‘That a ‘tonant. who disputes his. вара as tenant does not Parramana- 
thereby forfeit a lease for a. бетш certain is shown by Doe d. ркт 
Graves v. "Welle; BUS mw ыңа Lord 

Tho doctrine of Vivian v. Moai den по not apply to Indian Геом 
tenures such as the present. (Soo. Kult Kishen Tagore v. 
Golam Ali and Viihw v. Dhondialteady cited) 

Thig being eo thore was in the present case no such renun- 
ciation by ‘the tenant . of. his character à &s such as to work a 
forfeiture. ` - 

Their Lordships nave gore at some length into this point, 
becausd it was argued with inuch learning and insistence at 
their Lordships” Bar; but it is difficult to find‘any traco in the 
judgment of the High Court of ite having been mane а serious 
matter of discussion there, 

It was-no doubt raised slightly but sufficiently in paras. 62 
63, 64 and 73 of the Memorandum of Appeal to the High 
Court; but the written judgment of the learned Judges: seems 
to deal with the other ground of forfeiture only. 

This -their Lordships must now: approach. It has been 
described’ at their Lordships’ Bar as the contumacious refusal 
of the defendant- to render the setvices prescribed: by the - 
‘patie. C E 

After two or more formal domanda requiring the defendant's 
attendanco at the Darbar and his payment: of the rent due, the 
agent and Muktyar ofthe defendant wrote'to the Maharajah 
gn the.26th Poenis we Hie о бү letter:—~ ` 

J ЧМ АПАВАЈАН,—- 27 P 3 

“Tam in. due receipt of your so: called Hukums.Nos, &18 ond 683. of ibis: 4th 
. October, 1904, oaling on me to attend your Dasara Durbar of this year with 
t00 Paiks and Ев, 15,000 (fifteen thousand) on account of what you call Talapu 
Dewani Kateubadi of Fasli “1313 and Ra. 1500 (seven овал, ave hundred) 
for the ‘first half-year of Fasli 1814, -> $ - 

“2, The Bissemkatak Estate is not held .on . хегуісе! tenure as you seem to * 
imply.. It is an independent, "Zamindari which has only,to pay the Jeypore 
Zamindari a fixed, unchanging and unchangeable Kattubadi of Rs. 2, 200 (bwo 
thousand two hundred) as per Permanent Settlement Records, . ` $ 

«3, I have, ‘therefore, remitted ‚Вз. 2,200 (Rupees two thousand and two 
hundred), on account of kattubadi for Fasli-1813 and Rs, 1,100 (one thousahd 
and one hundred) for the Ist and 2nd instalmente of the present Faslı 1814, 
whigh, I request you will be шем to nace and аго; acknowledge,” 


B 
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Thereafter, though warned. of the consequences of his refusal, 
the defendant persisted in his non-compliance. 


The Judges of the High Court came to the conclusion that ` 


the second condiżion of attendanze, when cn Sircar business, 


‘was so indefinite as to be unenforceable, and that the first . 


condition, now that there was no juges any question of 
military service, was merely one of an attendance on ceremonial 
occasions, which was not service but complimentary only, or a 
mark of respect which every person, even an official, is 
expected to pay to his superiors. And they eaid that there 
was no authority for holding that failure in this respect would 
lead to forfeiture, or to & liability to resumption. 

At their Lordships* Bar the point was made that there "was 
no proviso for re-entry upon breach contained in the patia, and 
reliance was placed upon Forbes v. Meer Mahomed Tuquee™. 
This case, however, was noi one of contumacious refusal to 
render a possible service; it was a case where, owing to altered 
conditions of society, the prescribed services could no longer 


be rendered, and whore the superior landlord sought thereupon , 


to resume the tenancy, and in the opinion of their Lordships 
failed. 
There are, however, expressions in their Lordships’ judgment 


in that caso which are of some, assistance to the respondent, | 


and no, authority of weight was produced for rendering the 


breach of such a ceremonial observance a cause of forfeiture or , 
resumption, at any rate. where -the superior landlord wasa . 


subject, and not the Government, 
It may be said that in this case the rent reserved is the 
ptincipal matter, and that the rest is only subsidiary. 


It may also be observed that under modern conditions it is : 
doubtful whether a strict compliance modo et forma, with the ` 


provisions of the patie, would not be of publie inconvenience 
and perhaps forbidden by superior authority. Modern 
eonditions also make the service suggested highly burdensonie 
and without àny corresponding benefit to the superior. 

Having all these considerations in mind their Lordships 


agree with the judgment of the High Court, that the refusal | 


to render these services did not operate to create а forfeiture 
or give occasion for resumption. 

At the same time their Lordships must not be held to 
approve of the total failure to render ceremonial respect to 
the Maharajah, still less of the language in which the refusal 


(1) (1870) 13 M, 1, A, 438, 
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Was couched; and ‘they: must not be taken as deciding that Р. 0 
there is по method by which an absolute and blank refusal 1919 
might not incur some appropriate penalty, and they hope ~~ 
that these observations will lead the parties to make some роне 
sensible arrangement in future. i M HR 
When both landlord and tenant were minors, а Sum of money PATTAMAHA- 
appears to have been publicly pàid a& the Durbar in lieu of E 


service. Whether this course shoyld be taken, or the attend- Lord 
ance of the tenant with & small retinue at the Durbar should ? плот 
be deemed, appropriate and sufficient, must be left for the 
present to the good sense of the parties. 

Their Lordships, however, think that the appellant is 
entitled to have his position as superior put in a clearer light 
than it was put in the formal decree of the High Court, and 


. that the order and decree that the respondent should pay, 


/ 
( 


/ 


should be prefaced by the words: "This Courb,being of 
opinion that the defendant held, and the respondent holda, a 
tenure under the appellant.” l 

Subject to this variation the appeal fails. But seeing that 
there has been this slight success, and that the cross appeal has 
failed, their Lordships think that justice will be met by leaving 
the decision of the High Court as to costs as it stands, and by 
giving no costs of this appeal. ep 

Their Lordships will, therefore, humbly recommend His 
Majesty that the decree of the High Court Бо, subject to the 
variation above mentioned, affirmed ; and that the cross appeal 
be dismissed, and that the parties should respectively pay their 
own costs of the appeals to His Majesty in Council. 


А, Р. Р. С _ Decree varied. 


‘Solicitors for appellant: T. Г. Wilson & Co. 
Solicitor for respondent: Douglas Grant. 
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APPELLATE CIVIL. г 
Before Mr. Justice Shah, on diference in opinion between Mr, Justice Heaton and 
: EL t Mr. Justice Hayward. . 
‘1918 SHANKARLAL TAPIDAS 
- 9. 
December 18 


ТНЕ SECRETARY OF STATE FOR INDIA.* 


Summary Settlement Aci (Вот. Att VII of 1865)—Land granted to a mosque— 
Continuance of the grant at the Summary Setilement on payment of annual 
quit-rent—Alionation of land to atrangers—Gorernment cannot levy fw 
assessment on land in the hands of strangers—Construction of Sanad. 

Certain land which was granted to a mosque was continued at tho time 
of the Survey Settlement in 1879 on payrnent to Govornmont of an annual 
quit-rent, under а Sanad whioh ran as follows :— 

“...Ву Aot VII of 1863 of the Bombay Legislative Council. is hereby declar 
ed that the said land, subject (in addition of Salami or other payments which 
may have hitherto been levied) to the payment to Government of an annual 
quit-rent of Rs. 17-8-0 seventeen and annas eight only shall be continued 
for ever by the British Government as the endowment property of the 

?umma Musjid at Amod.. without increase of the sai quit-rent, but on 
the condition that the manegers thereof: shall continue loyal and faithful 
subjects of the British Government,” | 

Nearly sixty years before suit, the land was alienated (1t was assumed, 
unlawfully) by the manager of the mosque to a stranger, from whom it was 
purchased by the plaintiff in 1906, Since 1919, the Government levied 
full assessment on the land. The plaintiff having sued to recover baok the 
amount of the extra assessment levied from him ;— 

Held, by Shah and Hayward JJ. (Heaton J. dissenting), that the pro- 
visions of the Summary Settlement Act, 1863, which must be taken to 
govern the Settlement in question, and the terms of the Sanad pointed to 
the conclusion that the condition that the land must continue to be the 
property of the modque in order that the holder for the time being might 
have the benefit of the exemption from assessment allowed by the Sanad 
could not be implied; and that the Government did not get any right: 
under the Banad to levy the full assessment even when the property 
ceased to be the endowment property otherwise than by a lawful aliona- 
tion. d 

SUIT to recover a sum of money. 

Shankarlal (plaintiff) alleged that the amount in dispute 
was recovered from him by the Government of Bombay 
(defendants) in excess of the amount fixed at the time of the 
Summary Settlement in respect of the lands held by him. 

‘The lands in question Were entered in the Government 
records as “Devasthan,” and stood against the name of one 


* First Appeal No. 180 of 1915, khan, District Judge of Broach, in 
from the decision of P. J. Taleyar- Suit No. Б of 1914, 
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. Benamia Kutbuddin as Mutavali of the Jumma Masjid at Amod. 4. 0, J. 
Originally, the lands were granted for the purposes of the mosque 1918 
by the then Mahomedan ruler of the province, In 1879, the boa 
lands were brought under the Summary Settlement by the 
British Government, when they imposed an annual quit-rent Bron 
of Rs. 17-8 upon the lands, The Sanad which was issued at ° PER 
the time ran as follows:— 

«By Act VII of 1883 of the Bombay Legislgtive Council...is hereby declared 
that the ssid land, subject (in addition to Salami or other payments which may 
have hitherto been levied) to the payment to Government of an annual quit- 
renb of Вв, 17-8-0, seventeon and annas eight only shall be continued for ever 
by the British Government as the endowment property of the Jumma Masjid 
at Ampd Taluka Amod Zilla Broach without, increase of the said quit- 
rent, but on tho condition that the managers thereof Shall continue loyal and 
faithful subjects of the British Government.” 

Nearly sixty years before suit, the then Mutavali of the 
mosque sold the lands to the ancestors of Punjabhai, who first 
mortgaged the lands to the plaintiff in 1897, and ulfimately 
sold them to him in 106. All along the lands remained in the 
possession of the plaintiff. At first the plaintiff paid Rs. 8-10-0 
to Government as quit-rent for the lands, 

In 1912, the Government levied the full amount of assess- 
ment (Rs. 2-8-0) upon the lands and recovered it from the 
plaintiff on the 25th March 1912. Similarly, the assessment 
for the next two succeeding years was recovered from the 
plaintiff on the lith а 1913 and in March 1914 
respectively. 

The’ plaintiff averred that the services at the asad were 
being regularly performed, and that as long as they were so 
performed he was entitled to hold the lands on payment 
ofthe annual quit-rent of Rs. 8-10-0. He sued on the 7th 
July 1914 to recover the amounts of assessment recovered 

Sin excess from him for the three years in question. 
/ The defendant contended inter alia that the property in 

suit was devasthan land and that the plaintiff and his predeces- 

sors-in-title had purchased it with full knowledge of the 

‘nature of the land and the consequent liability of the grantee to 

apply the income to religious purposes; that when it was 

brought to the notice of Government that the income of ‘the 

. land in suit was not being applied to religious purposes they 

took’ steps to levy full assessment as the land was in possession 

of the plaintiff; and that the land had, under the circum- 

stances, reverted to the ordinary tenure and as such was 

liable to the ordinary assessment according to law; and the 


PEAKE ARIA 


* 


670 


А. О. J- 


' 1818 
me 
‘AAA 


T 
* op Bram 


THE BOMBAY LAW REPORTER, [von xxt. 


plaintiff was not entitled to tho enjoyment of the land on а 
reduced assessment, 

The trial Judge held that the land was granted under the con- 
dition that its income should be applied to religious purposes; 
‘that consequently Government were entitled to levy full 


assessment on the land in view of the fact that its income was . 


no longer being applied to religious purposes; that the services 
at the mosque were being carried on as before; that the 
income of the land ceased to be applied to the purposes of the 
mosque in 1872; and that the plaintiff had acquired no right 
to hold the land on the reduced assessment by prescription. 
The suit was agcordingly dismissed, оп. the fallowing 


_grounds+— 


The main, if-not the only, ground of relief that was put forth in the plain 
ia that since the officiator of the mosque continues to perform the service of tho 
mosque up to date, Government have no nght to raise: the assessmeut, The 
land was, however, not granted to the officiator ns remuneration for performing 
the-servico of the mosque. It was granted to the mosque itself, and for its 
support and maintenance. This is admitted by the plaintiff in his deposition 
as well as in the petition made by him to the Collector wherein it is stated that 
in the original Sanad (granted by the Mahomedan ruler who endowed the 


mosque) the,land is stated to have been given for the support of the mosque, 


vide Exhs, 30 and 36. Similarly in the Banad, Exh, 38, issued by the British 
Government in 1879, when the land was brought under Summary Settlement, 
it ia stated that the land shall, subject to the payment ot the quit rent, “be 
continued forever by the British Government as the endowment property ot 


. the Juma Masjid.” The contention, therefore, that the Government 1s not 


entitled to raise the assessment because, notwithstanding the alienation of the 
land to a btranger, the officiator continues to perform the service of the mosque 


‘is, in my opinion, ‘untenable, being founded on the misapprehension that the 


land was granted to the officiator as remuneration for performing the service 
of the mosque. It is a fact that the officiator continues to perform the service 
of the mosque but that, in my opinion, is immaterial, What is material is that 
the income of the mosque should not be permanently diverted from the mosque 
as the ‘land was admittedly “granted for the support of the mosque, Ibis 
admitted that the land has long since been alienated and the income thereof 
has been permanently diverted from the mosque and is enjoyed by the plaintif 
since his purohase of the land, 

The plaintiff appealed to the High Court. 

The appeal was heard by a Bench consisting of Heaton and 
Hayward JJ., but their Lordships having differed in opinion, 


the following judgments were delivered on the 14th August 1908. 


Heaton J.—The plaintiff, а Hindu, is the holder of. certain 


' lands which were once the. endowment property of the Jumma 


Masjid at Атой and he claims to hold these lands at а quit- 
rent much less than the full assessment on the lands. Tho 


‘Collector, presumably because he found that the lands had in 


я 


/ 
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fact ceased to be the endowment property.of the mosque, 
levied the full assessment from the plaintiff. The latter being 
aggrieved sued to recover the excess monies levied and for an 
injunction restraining the Collector from levying jn the future 
more than the quit-rent stated in the Sanad conferring the 
lands as endowment property. His suit was dismissed and 
he has appoaled to this Court. 

The question involved is а very easy one to state, a difficult 
one to answer, Is the Collector right in levying the full 
assessment? "The land in question is cultivable assessed 
land. To go back to first principles, the land is liable to pay 
land revenue, for this is provided by в. 45 of the Land Revenue 
Code. "The assessment for land revenue has been fixed and 
having been fixed “it shall be levied”; for that is the law laid 
down by s. 100 of the Land Revenue Code. There are of 
course exceptions to the general propositions comprised in ss. 
45 and 100, but the only exception which has any applióation 
here is that stated in s. 52 of the Land Revenue Codo. It is 
provided by в. 100 that “in fixing the assessment regard shall 
be had to the, requirements of the proviso to в. 52". The 
proviso to s. 52 runs as follows:—* provided that in the case 
of lands partially exempt from land-revenue, or the liability 
of which to payment of land-revenue is subjeot to special 
eonditions or restrictions, respect shall be had in the fixing of 
the assessmont and the levy of tne revenue to all rights legally 
subsisting, according to the nature of the said rights”. 

„Ав. е result of prolonged argument the conclusion reached 
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was this: that the question now is whether the plaintiff hasa , 


legal right to hold the land. subjoct only to the. payment of 
assessment as stated in the Sanad., If he.has.then the case 
falls within. the proviso to s. 52 and that legal right must be 
néspected in levying the assessment. Itis of course for the 
laintiff to show that he has this legal right. Ile seeks to ао 
this in two ways: first, by putting the Sanad before the Court 
and contending that the Sanad gives the legal right in question 
to whomsoever thereafter is owner of the lands. Secondly, hd 
seeks to do it in virtue of the Sanad together with proof that 
he is the lawful owner of the lands and holds them жр 
to the purpose of the Sanad. 
Undoubtedly the plaintiff is the holder of the lands and I 


will assume that he is now the lawful owner for he claimd | 


that he has become the owner and on the evidence adduced we. 
must take it as between the plaintiff and the defendant that 
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the former has ‘acquired а lawful title, at least by adverse 
possession if in no other way. We are not here concerned 
with the question whether a suit could be brought on behalf 
of the mosque о recover the land. 
` I will deal with the second part of the proposition, that 
being the lawful owner of the lands the plaintiff is entitled to 
hold them at the assessment stated in the Sanad, because he 
holds them according to or at least not contrary to the purpose 
of the Sanad. I will not “discuss the evidence, it is fairly set 
out by the District Judge in his judgment. It does not 
suggest in any way that'the plaintiff is the proper and lawful 
alienee of the endowment lands. If he were it may bo that he 
would have an irresistible case. Asa fact the plaintiff in all 
probability holds as a spoliator of the endowment or as the 
successor of such a person. The original alienation must have 
been in all probability a wrongful alienation or in other words 
a breach of trust and the alienee must have been a spoliator; 
for alienations of this kind, as is notorious, are commonly 
improper. This of course is not certain, it is only a probability 
but in my opinion it operates as a certainty against the 
plaintiff in this case for he has to establish the facts he relies 
on and the evidence he himself has adduced suggests an 
improper, not a lawful, alienation of the endowment property 
away from the mosque. The plaintiff therefore fails to show 
that the alienation by which he has ultimately become the 
owner of the lands was in accordance with the purpose of the 
endowment. It is fact therefore in this case that the purpose 
of the endowfnent has been defeated. Аз the plaintiff is а 
lawful holder of the lands but holds them contrary to the 
purpose of the endowment ho cannot claim that he holds 
according to the purpose of the Sanad ; for the purpose of thé 
Sanad is in this matter identical with the purpose of the 
endowment, unless І ат wrong in my opinion as to the first 
lime of plaintiff's argument. As he holds contrary to the 
purpose of the Sanad he cannot conceivably take the benefit 
of the Sanad unless that Sanad irrevocably deprives Govern- 
ment of the right to levy the full assessment from whomsoever 
thereafter may be the owner of the lands, 

Thus we are led to the first part. of the two-headed 
proposition urged by the plaintiff. 

The Sanad runs as follows: 


«By Act vil of 1868 of the Bombay Legislative Council,..is hereby devlared 
that ‘the said land, subject (in addition to Salami or other payments which may 
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have "hitherto beer levied, tó the payment tó Government of an annual quit- 
rent of Re, 17:8;0 seventeen and annas eight only shall be continued for ever 
by the British Government ae the: eridowmenb properby.of the J аша Musjid at 
Amod Taluka Amod. Zilla. Broach without increase of the said quit-rent, bub 
on ‘the’ condition that the managers thereof shallfeontinue loyal and. faithful 
subjects of the British Government.” - 

What 'is ‘atated ` is that the property is tó continue forever 
ai the endowment property’ of the Masjid. ‘But in fact the 
própérty. Ћав ‚бөре - 10 be the endowment property of the 
Masjid This'is а" contingency not expressly provided for. 
là it ‘impliedly provided for? . Thé Sanad was issued under 
Bombay Avot: VII of 1863 and waa, to put it briéfly, ‘the ‘outcome 
of. ай ‘arrangement - between ' the Gqvérnment and the 
Manager of the Mosque. According to this arrangement 
the: lands were Њо be: 'eontinüed forever to the Mosque 
on’ ‘payment annually of' the" stated “assessment and "no 
| further proof of title was to be required from the Manager 
on behalf óf the Mosque. Thé: purpose of the arrangement 
was to secure the lands in perpetuity as the endowment of the 
Mosque. ‘No power to alienate’ is conferred and there is no 
grant io “heirs and’ assigns. " There could ‘not properly be 
either; in“sach a čase as this for eithér- would be in my opinion 
wholly“indppropriate, “I should ‘therefore: imply that as soon 
as the purpose of the arrangement failed the arrangement 
was ‘at an end. "Thé: point is ‘no. doubt one as to which 
difference’ ‘of opinion is almost inévitablé ‘and I find it very 
difficile to’ formulate dy “Feasons pq though my 


Yd au 


to be í a lai ‘document for plait unlearnéd men, it ів not an 
Slaborate legal déctiment. Its purpose,. ав would be thorough- 
y well understood, was ab least this (1) to secure the lands in 
perpetuity as a mosqug endowment ; (2) to fix an assessment 
dm ‘perpetuity ; угала (3) to sécure'the holder of the Sanad from 
any interference: ab the hands’ of Government 80 long as the 
agroód'üssessmént' was paid. “What would a plain unlegal 
шап say was to happen when the lands granted as religious 
endowment oeased' to' be endowment lands. “He would, as І 
think, say without hesitation that as "Boon as the lands ceased 
to bé-endownient lands the right- to hold them at в reduced 
assessment would cease also, He would, I think, imply this 





from“ the “words: of the Sanad anid the circumstances і in which | 


it was given, - 
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A. С. Ј, It is probable that by treating the Sanad asa legal dóeu-- 
1918 ^ ment to be construed (or it may be camouflaged) by ће rules 
—— of English real property. law, the:contrary result would Бе 

SBHANEARLAT V ched.- That however is a probability I feel. ought not, to 

BxousrsRY influence me: we are dealing with, Indian not- ‘with English 

hians © property and with an Indian not an English document. . 

Heaton J. It was ‘argued that the. plaintiff, ‘could succeed -in Vitus of 
a. 7 of Act Vi of 1863 „88 his, predecessor-i -in-title. жав „ће 
rightful owner at the time of the settlement, That however 
is not proved ; and the evidence suggests the extreme i impro- 
bability of such в thing. It seems indeed . obvious to me' that 
the àlienee would not be the rightful, owner at, the.date. Ё the 
settlement for the рйтрове. of that settlement ; for: his, owner: 
ship as he was a Hindu ‘not connected , with the: ‘mosque 
would be incompatible with the purpose of such a settlement, : 

Tt wad also suggested that the Sanad must be; taken to.. bs 
of the kind contemplated by s. 6 of. Bombay. Act VII of. 1868, 
and that therefore it must, be taken, to have contemplated ‘the 
tight to transfer and also the ‘rights, of assigns. But іп. fact 
the Sanad did not do this and it seems to. me thát having 
régard to the general law. as to religious endowments the 
Sanad could not properly contemplate and, imply . unrestricted 
powers of alienation, D 

1t^ was again suggested | that the words, it shall be lawful 
for the, Goyernor-in- Council’ ete.” in-s; 2 of. Bombay Act. VIL | 
of 1863 mean that tlie Governor-i -in- -Council must obe; If that 
. be so, then’ undoubtedly the Sanad must be taken to “guarantee 
the continuanee i in perpetuity ` of ‘the ‘said lands to .the said 
holders, their heirs and assigns upon the said terms” ; and the- 
plaintiff would be’ ‘entitled to succeed, Now as is. well-known. 
the English words "it shall be lawful” naturally imply the 
same thing as the word “шву? and not the same thing as и 
word “must,” Tt is, only in particular. circumstances. that 
those words are > given the "legal. twist” which changes. their 
meaning from the normal to the. . peculiar. I do not think - 

| puch circumstances ` exist here, - 

“Therefore I think we must take the Бапай. ав SL have said. as. 
& plain document intended ` for. . plain . men. So ‘taking. it, I 
gather ‘from 16 an implied | provision that the | privilege. of the 
lesser assessment will, coase when the property ceasbs to be, 
thé endowment ` property of the , mosque: unless of „courge, it - 
бап be. shown that the alionation ” #88 a lawful alienation, . 
This has not been shown. 
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- Therefore I would dismiss the appeal with costs. ` 

As however ‘my learned brother and myself are unfortu- 
nately not agreed, our order in the matter must be held .over 
until the decision of the Fall Bench in Bhuta’ Jayatsing v. 
Lakadw Dhansing™ is made known. We are notin agreement in 
bwo matters. On the pleadings my learned brother thinks that it 
must be presumed that the alienation by which the plaintiff’ 8 
predecessor-in-title became the holder of the lands, wasa lawful 
alienation. I do not think so. Tho plaintiff in para 4 of his 
plaint alleged : | 

“The plaint property is bought by the ancestors of Patel Pujabhai Ramdas 
of Amgd more than 60 years back and since then continued i in their independ- 
ent posseasion and use, Pujabhai Ramdas passed a sanad-deed of the property 
In Samvat 1953, Vaisak Sud 10th, in my favour, and in Samvat 1962 Maha Vad 
12th, the same is sold off to me. Since then the property has continued in my 
independent possession and use,” 

The defendant in ‚рага 3 of his written statement replied : 


“The property i in suit was dewasthan land and the plaintiff and his prede- 
cessors-in-title, have purchased it with knowledge of the nature of the land and 
the - сопа апець liability of the grantee to apply the income to religious 
purpose.” 


I do not read these pleadings as containing an assertion by 


the plaintiff that.he held-under a lawful alienation, still less 
АВ containing an айтан by the defendant that it 
WAS 80, ae 

The-second matter às to which we differ is whether the 
Sanad ів to be read or not as implying a condition. 

Therefore the points of law to be-considered are :— 

(1) Is it to be taken as implied.by the pleadingé in the case 
that the plaintiff’s predecessor-in-title Бара the- holder of 
the lands by a lawful alienation ? 

; (2) If. not, then, as а matter of law, does the Sanad imply 
the following condition: that if the lands cease to be the 
endowment property of the mosque otherwise than by alawful 
alienation, the Government may levy the full assessment ‘on 
the Jands. 


HAYWARD J.—The plaintiff Bania sued to establish his claim 
to hold certain land partially exempt from land revenue as 
endowment property of a mosque. He derived his title froma 
previous purchaser from a previous manager of the mosque. 
He did not join the present manager as a party and his title 
as against the mosque was not disputed by the defendant 


(1) (1918) 21 Bom. L. В. 157, v. в, 
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А. 0. J. Secretary of State. But it was pleaded that as the iadd had 
1918 practically ceased to be the endowment property of the 
TT mosque; it had become liable to full assessment to land revenue 


ВА v `` asdirected by ,the Collector on behalf of the Secretary . of 


SRORETARY 
oF BTATR State. 


It was inter alia argued at the trial that this was “banta- 
Hayward J, 


mount to a resumption of the grant” and was not justified . by 
the terms of the Sanad granted to the manager of the mosque 
by the Collector on behalf of the Secretary of State under 
the Summary Settlement Act VII of 1863. This argument 
was rejected by the District Judge but has been repeated 
before us in first appeal and would appear to raise the real 
issue between the parties for determination by this Court. — 

Now the plaintiff's title has not been disputed. in the 
pleadings as against the mosque. It might indeed be disputed 
in other proceedings between him and the manager but it 
must, in my opinion, be presumed for the purpose of these 
proceedings to be a good title as against the mosque, The 
only issue to be decided would therefore appear to be whether 
the transfer of the land by the previous manager of: the 
mosque has rendered it liable to full assessment to land revenue 
by the Collector on behalf of the Secretary of State. It 
appears to me that the decision of that issue depends on the 
true interpretation of the terms of the Sanad granted to the 
previous manager of the mosque under the Summary Settle- 
ment Act VII of 1863. The relevant terms are: “The said 
land...shall be continued for ever...without increase of the 
annual quit-rent..,as the endowment property:of the mosque." 
The Sanad was granted in 1879 by the Collector on behalf of 
the Secretary of State. The plain meaning of those terma, 
in my opinion, is that the land with its exemption from full 


assessment to land revenue was granted to the manager not: 


ав his private property but as the public property of the mosque, 
The property granted was the land with its exemption and the 
manager was not to deal with it as his private property but 
was to hold it for the benefit oi the public entitled to use the 
mosque. He was to hold it subject to the rules of Mahomedan 
law relating to mosques. It was not intended, in my judg- 
ment, to distinguish between the land and its exemption or to 
render the exemption liable to resumption upon the transfer 
ofthe property. If this had been intended, it would not have 
been left to implication but thers would have been express 
provision. It was not, in fact in.my judgment, intended to 


\ 
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restrict the lawful powers of the manager to transfer’ the A. 0. J. 
property for justifying necessity under the Mahomedan law 1918 


nor to protect the property against unlawful transfers by i 
‘SHANEABLAL 
reserving special powers of resumption, over and above the ~ р 


ordinary remedies available to the public entitled to use the Вксиктавү 
mosque, to the Colleotor on behalf of the Secretary of State. pun 
It appears to me further that this is the true interpretation 897097 J. 
of the terms of the Sanad, not only according to the plain 
meaning of the terms used but also docording to the authority 
for its grant given by the Legislature. It was provided that 
it should, be lawful in respect of lands brought under the 
Summary Settlement to. guarantee by Sanad the continuance 
in perpetuity of the said lands to the saide holders, their heirs 
and assigns” by section 2 (1) and that the said lands should 
be the “ transferable property of the said holders, their heirs 
and - assigns without restriction as  to...transfer...con- 
tinued in perpetuity subject to а fixed annual payment... 
at the rate of two annas per each rupee of the assessment ” by 
section 6 of the Summary Settlement Act VII of 1863. 
There was therefore express prohibition against restriction 
of the rights of transfer and against the imposition of full 
assessment on lands brought under the Summary Settlement 
Act. It was not intended to distinguish lands held on behalf 
of religious institutions because the special provisions of 
s. 88 (2) of Reg. XVII of 1827 were repealed by and those 
of s 8:(8) of the Summary Settlement Act II were.not 
repeated in Act VII of 1863. It would further appear.imma- 
terial whether the transfer was effected after er before tho 
grant of the Sanad. If after, the transferee could claim im- 
mediately under the Sanad. If before, he could claim the 
benefits of it as the rightful owner under the provisions of 
їв. 7 of the Summary Settlement Act VII of 1803. It 
would not be possible to levy full assessment under the general 
law relating to land revenue as rights legally subsisting have 
been specially protected by the proviso to. s. 62 referred 
toin s. 100 of the Land Revenue Code, 1879. It should 
finally ‘be observed that the right of resumption in respect of 
lands granted for religious purposes under the general law 
relating to land revenue has been reserved not merely by im- 
plication but in express words in the form appendix K to rule 
18 of the rules under s. 214 of the Land Revenue Cote, 
1879 and such express reservation has been given legal sanc- 
tion under the Crown Grants Act XV of 1895. It appears to 
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"me therefore both on the plain meaning of the terms of the 
Sanad and on the law relating to its grant that no power of 
resumption has been reserved to the Collector on behalf of the 
Secretary of State. ; : 

If that view should be correct then there ought to have 
been a decree for the: recovery-of Rs. 88-12-0' the excess "as- 
sessment levied for two years ‘by the Collector—the recovery 
of the excess levied: for the third year having been time- 
barred—with costs against the Secretary of State; but as that 


view has the misfortune-to differ from that held by my learn: ' 


ed brother, the matter must'be reserved for decision’ accord- 
ing to the rule shortly to be laid down by the Full Bengh of 
this Court. е | 


OWING to this difference in opinion the case was referred to 
Shah J. The reference was argued on the 9th December 1918. 


S. Y. Abhyankar, for the plaintiffs—It is ‘admitted that 
there is no express condition restricting alienation in the 
Sanad. · Сап, then, such а condition be implied? -We say no: 
for in. view of'the fact that the settlement evidenced by the 
Sanad was arrived’ at as a result of the compromise between 
the Secretary of State and the grantee, no such: implication 
сап. be made. -Further, the Sanad in question, having been 
issued in consequence of a settlement of- dispute, ' the terms of 
the compromise crystallised into the Sanad- must alone be look- 
ed at. The Sanad being in the nature of а contract you cannot’ 
add words to it. The terms of the original grant we do not 
know. If, then, we confine our attention to thé Sanad, there 
are only two conditions of-the continuance of the grant: (1) 
that the grantees shall remain loyal to the British Government’; 
and (2) that they shall every year pay ‘a quit-rent of "Re. 
17-8-0 to Government. So long as these conditions are’observ- 
ed, the lands cannot be resumed-by Government. 

Coming to statutory provisions, first of all; Bombay Regula- 
tion 17 of 1827, в, 38,cl. 2 provides as-follows:— ‘All land 
held exempt from the payment of public revenue, ifsuch exémp- 
tion was granted in consideration of service to be performed, 
or for the support of religious or other establishments, or for 
other special purposes, shall be liable to be assessed if the con- 
ditions of the grant are not fulfilled ". a | 

In 1868, the Bombay Legislature passed two Acts (viz. II 
and VII) for the summary settlement of claims to exemption 
from payment of Government land revenue. The former is 
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applicable to the Southern Maratha Country and the Carnatic, 
whilst the latter applies to Gujarat and the Konkan. In 
Bombay Act II of 1863, there is a provision, in в. 8, which 
says :-'' lands held on behalf of religious or chafitable institu- 
tions, wholly or partially exempt from the payment of land 
revenue, shall not be transferable from such institutions either 
by assignment, sale (whether such sale be judicial, public or 
private ), gift, device, otherwise howsoever”. It is significant 
that this provision has not been .enacted'in the later Act VII 
of 1863. The reason of the omission seems to be that in the 
Districts-of Broach and Surat there was at the time a well- 
recogyised custom that lands granted to an endowment could 
be alienated.; see Abas Alli-v. Ghulam Muhammad” ; Kri- 
shnarav Ganesh v. Rangrav™, 

The preamble to Bombay Act VII of 1868 shows that the 
purpose of the settlement was to preclude all doubt in regard 
to the relative rights of Government and the holders. Section 
2, cl. (1), provides that the Collector shall issue a notice to 
ascertain if a holder desires to accept the settlement described 
їр вв. 6 and 7. Clause’8 of the section shows that if no answer 

„Бе given in six months he shell be deemed to have accepted 
the settlement. Section 2 enacts that where a holder consents 
it shall be lawful for Government to finally authorise and 
guarantee the continuance of the land in perpetuity. 

These provisions show that the object'of settlement is to 
settle a claim or rather the апо of’ the Government with 
the holder. 
| In all .service lands вападв there is an express term pro- 
hibiting alienation. 

, it cannot be said that lands attached to a religious endow: 
inent cannot be transferred at all; They can bé transferred 
‘for a necessary purpose: Parsotam Gir v. Dat Gir®. 

Assuming the alienation in the’ present case to be unlawful, 

“then it is the original grantee alone who can come in and 
assert it ; but it is not open to Government to come in in their 
„executive capacity, and.resume the lands. 

Lastly, a transfer operates to convey all the interest of the 
transferor in the thing transferred; no implication as to the 
right to resume вап be, allowed in оа. of the Crown: see 
In ve Атај Keshav Tambe™. +. 


(1) (1863) l B. H, О, В. 36. ` (8) (1803) I. L. R, 25 AlL 296. - 
(2) (1867) 4 B, H.O, R (A. О, J.) 1. (4) (1893) 1. L.'R, 18 Bom, 670, 
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. S. S. Patkar, Government Pleader, for the respondent -— 
There are two conditions in tbe Sanad in question. First, 
there із an express condition that the grantees shall remain 
lawful and fafthful subjects of the British Government. Se- 
condly, there is an implied condition that the’ lands shall not 
be diverted from the use of the mosque. The second implied 
condition must arise, for the Sanad provides that: the‘land 
“ shall be continued for ever...... a8 the endowment property 
of.the Juma Masjid.” The perpetual annexing of the land 


‚ to the mosque necessarily involves prohibition of alienation. 


* The Act in question provides for four modes in which ex- 
emption under the Асб could be allowed, viz., вв. 6, 19, 20, 21. 

Act VII of 1863 relates to claims of exemption from pay- 
ment of Government revenue and has nothing to do with the 
grant of the land. 

Section 6 would not benefit the other side; for it requires 
that the property should be both transferable and heritable 
property of the holder. The term ‘ holder’ is defined in s. 32, 
cl. (f) of the Act and includes manager of a temple; ‘but 


‘the land in suit cannot be said to be the transferable and herit- 
able property of the manager of the mosque. It is settled: 


that religious endowments in this country, whether they are 
Hindu or Mahomedan, are not alienable: see Narayan v. 
Chintaman™. See also President eto., of the College of St. 
Mary Magdalen, Oxford v. The Attorney-General. The 
Mehomedan law forbids alienation’ of the mosque property : 
Tyabji’s Mahomedan Law, pp. 878, 419, 420, The grant in 
the present case being a Crown grant should be construed in 
fivour of Government and against the grantee: Vaman Ja- 
nardan Joshi v. The Collector of Thana and the Conservator 
of Foresis'? and The Cer of Ratnagiri v. Antaji 
Laaman”. 

There is nothing to show that the settlement here was under 
в, 6 of the Act. Hence в. 7 has no application. 

Rule 18: K. under s. 244 is in favour of the right of resump- 


tion of the partial exemption from payment of assessment, · 


The condition may be express or implied. 

Further the. express condition that the manager shall conti- 
nue to be loyal and faithful subject of the British, Govern- 
ment is in favour of the inference of an implied condition that 
(1) -(1881) I. L, В, 5 Bom, 393, (3) (1869)6 B. H. С. R, (А. С, J.) 
(2) (1857) 6 Н, І, О, 189. | 191, 192, 194, 

* (4) (1888) i, L, R, 14 Bom, 634, 544, 
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the,.land.. ай be- forever -the endowment’ Ере of the А. С. J. 
mosque. I rely on the judgment’ of Heaton J. . >. 1918 

' The question then remains; is the -alienation . here -a lawful =. 
¿one ?. . There is- no allegation thatthe alienation was lawful. PMAN КАРЫДЫ 


„Воб: ће defendant is ‘sought- to be estopped by his written pers 
istatement from.contending--that it-is: not a lawful alienation,  — 
.There.was-no‘allegation that the. alienation was lawful and 
therefore the.point was-not specifically traversed. If neces- 

tgary-an issue may: be sent:down ‘for taking evidence: and 


weoordin g finding thereon. . 


` Abhyankar, in reply.—In the présent ' саве, df there was в 
‘settldment at all; it must have been unders, 6 of Bombay. Act 
VII. of 1863, It is only on such а Settlement that a Sanad ` 
бап be issued. ` 

np Further, a Seanad is not a gran; iti is only в settloment ot 
previously existing rights. 
^ Even if the aliénation were unlawiul Government ha ve, no 
right to step in by au axecutive order and resume the land. 
, As to the’ argument ‘that Crown grants must be construed 
in favour of the Crown the limits of that rule are stated in 
“the ¢ casé ‘of Lord v. The Commissionér for ihe City of Sydney? 
“cited in Vaman Janardan Joshi v. The Collector of Thana 
and the Conservator “of "Forests (2) (in the foot-note ) and 
also i in In re Aniaji K eshav Tambe®, and. it is only when the 
ordinary modes of construction fail that resort is to bo ‘had 
‘to the above doctrine. 


Д d A ed pur. adv. vult. 


/SuAH J, = consequence of the diffaranos of opinion. bet- 
freon “Beaton and Hayward ‘JJ. who, heard this appeal, 
At has ‘been referred to me under, s. 98 of the. Code of 
Ciyil Procedure in, accordance with the conclusion arrived at 
by the Full Bench i in, Bhuta Jayateing. у. Läkadu Dhansing® 
as to the procedure to be followed i in Buch Cases. 

_ The points of law upon which ‘they differ have béen А 
thus: “© (1) Is it to be taken! ав implied . by the pleadings in 

Ње case that the plaintiff's \predecessor-in- title ‘became the 

holder of the lands by a lawful alienation ? (2) If not, then 

аз 8 ` mattor of law does the Sanad imply the following condi- ' 
. tion: that if the lands cease. to, be the endowment _property* of 


(1) (1889) 12 Moor. P. С. 473. ; .(8) (1893) L L. R. 18 Bom, 870, 076. 
(2) UP H. 6. R (A. 0, i» 191. (4) (1918) 21 Bom. І, R, 157, F. B. 
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А. 0. J. the mosque otherwise than by а lawful alienation, the Govern- 
1918 ment may levy the full assessment on the lands ? " 

| анка: As to the first question itis not disputed before me, and 
both the diffeng judgments proceed on the hypothesis that 
Bronmran for the purpose of this suit the plaintiff must be taken to have 
— acquired a lawful title to the land in suit, quite apart from 
Shah the question whether the original alienation in favour of the 
ancestor of the plaintiffs predecessor-in-title was lawful or 
not. Iam not concerned in this litigation with the question 
whether the manager of the mosque has now any right to 
the land in suit against the plaintiff: and I express no opi- 
nion whatever on that question. The plaintiff must ba taken 
in this suit to have’ acquired a lawful title Њо the land. The 
question, whether the original alienation in favour of the an- 
cestor of Punjabhai, who mortgaged the land in 1897 and sub- 
sequently sold it in 1906 to the present plaintiff, was lawful 
or not stands on a different footing. The plaint refers to this 
alienation in favour of Punjabhai’s ancestor more than sixty 
years ago: and іп the written statement it is pleaded that 
the land in suit is Devasthan land and the plaintiff and his 
predecessor-in-title have purchased it with knowledge of the 
nature of the land and the consequent liability of the grantee 
to apply the income to ‘religious purposes. It is difficult to 
say that the defendant questioned the validity of the aliena- 
tion referred toin the plaint; and it is urged for the sp- 
pellant that the defendant did not care to put the plaintiff 
to the proof of the propriety and validity of an alienation, 
which took *place many years ago. It is urged that the 
existence of а local custom in the District of Broach in favour 

of an alienation of wakf property is recognise by Westro 
C. J. in Abas Alli v. Ghulam Muhammad? and that in Nara: 
yan v. Chiniaman,? the learned Chief Justice, while refer- 
ring to the inalienability of religious endowments, whether 
Hindu or Mahomedan, recognises certain exceptions inolud- 
ing the exception based on the local custom referred to. Fur- 
ther it саппоб, Бе said that according to. Mahomedan law 
the wakf property can never be validly alienated. Under 
these circumstances I think that on the pleadings the aliena- 
tion in favour, of Punjabhai’s ancestor may be properly taken 
to bé lawful. This point, however, has no praotichl import- 
ance, having regard to the view, ‘which I take of the second 
question: and I should hesitate to base my decision on such 


а. 
(1) (1863) 1 В.Н. O. R, 86, · (2) (1881) I, L, R, 5 Bom, 398. 
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an implication from the pleadings. Ifthe ultimate decision А. С. J. 
depended in any way on this point, I might have considered 1918 

the suggestion that in the interests of justice it would be pro | 7 
per to send down an issue on the point, to, allow the parties ан 
an opportunity of adducing evidence thereon, and to decide ЗвоветаАҮ 
the question on proper materials instead of basing an inference зва à 
in favour of the plaintiff on the pleadings. Shaig. 

Assuming, however, that the alieration in favour of the ' 
plaintiff’s predecessor-in-title was unlawful, as the second 
question assumes, is the defendant entitled to levy full assess- 
ment on the land? The answer to this.question depends upon 
the construction ‘of the Sanad.. The Sanad.was issued in 1879 
to the manager of the mosque. The land in suit was brought 
under the Summary Settlement authorised by Act VII of 
1868. After reciting that fact the Sanad provides “ that the 
said land subject (in addition to Salami or other payments 
which may have been hitherto levied ) to the payment to Go- 
vernment of an annual quit-rent of Rs. 17-8-0 only shall be 
continued forever by the British Government as the endow- 
ment property of the Jooma Masjid at Amod without increase 
of the said quit-rent, but on the condition that the managers 
thereof shall continue to be loyal and faithful subjects of the 
British Government.” It is not suggested in the present case 

‘that the condition that the managers of the mosque shall 
continue to be faithful and loyal subjects of the British Go- 
vernment is not fulfilled. 

- The right to levy the full assessment, is claimed for the 
ovement on the ground that the land has ceased to be the 
property of the mosque. It is contended that the condition 
that the grant shal! continue only во long asthe land shall 

ontinue to be the property of the mosque is implied by the 

./ terms of the Sanad and that the absence of the words ‘heirs 
and assigns’ is consistent only with that view. The learned 
Government Pleader contended that even if the original ali- 
enation by the manager in favour of Punjabhai’s ancestor 
were lawful the Government would still have the right to 
resume the grant in case the land ceased to be the property of 
the mosque. For the plaintiff it is urged that the Sanad is in 
the usual, form adopted in the саке of а settlement relating to 
any religious endowment, that the absence of the words ‘ heirs 
and assigns’ is not inappropriate in such a case, and that ac- 

. cording to the provisions and the scheme of the Summary 
Settlement Act ( Bombay Act VII of 1868), which applies to 
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the present settlement, and according to the terms of.the 
Sanad no such condition as is suggested by the defendant can 
be implied. It is urged that so long as the quit-rent is paid 
and so long as the managers continue to be faithful and 
loyal subjects, the Government have agreed to continue the 
land in perpetuity as the endowment property, whether it 
continues to be the property of the mosque or is transferred 
validly or invalidly to third parties. 

After a carefal consideration of-the arguments amped on 
both sides, I am of opinion that no such condition as is stated 
in the question is implied by the terms of the Sanad, and 
that the Government have no right to levy the full assessment, 
as they have dove. In the first place the land is expressly 
brought under theSummary Settlement authorised by Bombay 
Aot VII of 1863.. This indicates to my mind that the nature 
of the-settlement is such as is authorised by s. 2 of the 
Act. "The section is general and would apply to all lands, 
including the endowment lands, The Sanad does not in terms 
refer io в. 2; but the expression Summary Settlement 
authorised by Act VII of 1863 can properly refer only to such 
settlement as is authorised by the section. 

It is contended by the Government Pleader that the Sanad 
may be the result of an inquiry and a decision contemplated 
by the Act and ho refers toss. 14, 19, 20, 21 and 22 of 
the Act. In the first place the record of the case does not 
disclose any basis for the suggestion that there was a decision 
and that the Sanad was based upon such a decision. Secondly, 
16 is contrary to the terms of the Sanad, as ordinarily the 
settlement based upon an inquiry and a decision would not ‘be 
the summary settlement authorised by the Act. It would be 
a settlement which would represent the terms of the old grant) 
based upon the proof of such grant. 

Further, the words of grant in the Sanad read in their plain | 
and natural sense show that so far as the Government are con- 
cerned, the property shall forever be continued as the endow- 
ment property of.the mosque. It would not,be reasonable to 
imply such a condition as is now suggested by the Government 
from these words. If the Government wanted to impose such 
х condition it should have been stated, instead of leaving it to 
be implied in this manner. *І do not think that it could be 


| ‘implied without unduly straining the words ок without reading 
words in the Sanad which are not there. The infirmity of . 


this contention is exposed, in. my: opinion, by the fact that it 
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necessarily involyes tho result that the Government could levy A, C. J. 
full assessment, even' if the property be alienated by the mana: 1918 
gers of the mosque for a proper purpose in a proper manner. MEAM 
No doubt the Government Pleader has contended that that is б. | 
the trué view. But I feel sure from the judgment of Mr. ее те 
Justice Heaton that he would disallow such a contention, for 

he observes that if the plaintiff were a proper and lawful 
alienee of the endowment lands he would have an irresistible 
case. Therefore it is that the point of difference has been 
limited to a case where the property ceases to be endowment 
property otherwise than by a lawful alienation. І have no: 
hesitation in disallowing the contention that under the terms 
of the Sanad the Government have the right to resume’ the 
‘grant or to levy full assessment when the property is validly 
and properly alienated by the managers of the mosque. This 
affords a reason for not importing such а condition in the 
Sanad at all even when the property ceases to be the endow- 
ment property otherwise than by a lawful alienation. 

The omission of the words ‘heirs and assigns’ does not pre- . 
sent any ‘insuperable difficulty to my mind. In the case of 
endowment lands these words are probably considered unneces- 
sary or inappropriate, when the nature of the settlement is 
indicated im clear words by reference to Aot VII of 1808. 
But whatever the reason of the omission may be, T do not 
think that the omission can justify the importing of a condi- 
tion, which is not expressed, and which seems бо be inconsistent 
with the provisions of the Act. 

The purpose of the Act is clearly stated in the preamble and 
8.'2 authorises the continuance in perpetuity of the land 
to the holders, their heirs and assigns, upon certain terms and 

(conditions. Section 6. provides that the property shall be 
/ heritable and transferable: it may be that in virtue of the 
/ 


Shah J. 


special limitations of the .particular holder it may not be 
heritable or transferable in the ordinary sense: but so far.as 
the Government are concerned, it would be heritable and 
transferable. Section 7 provides also that any settlement 
made by the Governor-in-Council with the holder of any land 
will be hinding upon the rightful owner, his heirs and assigns 
whoever such rightful owner may be. These provisions apply 
to the Summary Settlement authorised by the Act, and in my 
opinion they apply even when the settlement is in respect of 
the endowment lands. The importing of the condition now 
suggested would be inconsistent with these provisions. This 
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А. О. J. view is also supported by the omission in Act VII of 1863 of 
1918 ihe provisions corresponding to s. 88, cl. 2, of Reg. XVIL 
к —" of 1827,and s. 8 of Bombay Act II of 1863. Act VII of 
HA P 71863 which repealed s. 38 of the Regulation. of 1827, and 
PRENDE Act II of 1863 were passed about the same time. Both the 
— Acts have been framed with similar objects in view and the 
Shah J. absence of any provision in Act VII of 1863 corresponding 
tos. 8 of Act II of 1863 isnot without significance, In 
Krishnarav Ganesh v. Rangrav© Westropp C. J. -observes 
with reference to this omission as follows :—“ That Bombay 
Act VII of 1863 contains no similar provision, may possibly 
be due to the fact that in some few places in the territonies to 
which it applies, e.'g., Broach and Surat, it seems that by 
local custom, contrary to the generallaw, lands held for Mahome- ' 
dan religious purposes have beon treated as alienable". 

The provisions of the Act, which must be taken to govern 
the settlement, in question, and the terms of the Sanad point 
to the conclusion that the condition that the land must 
continue to bethe property of the mosque in order that the 

` holder for the time being may have the benefit of the exemp- 
tion from assessment allowed by the Sanad cannot be implied, 
and that the Government do not geb any right under the 
Sanad to levy the full assessment even when the property 
ceases to be the endowment property otherwise than by a 
lawful alienation. 

The argument that the Government could not have intended 
to continue the grant even when the purpose of the grant is 
defeated has no force in view of the provisions of the Act. In 
every case the purpose of the grant ia defeated in a sense, when 
a trespasser becomes the holder by adverse possession and 
deprives the rightful holder of his property. In the case 
of the endowment property the purpose is more glaringly 
defeated when a stranger comes in otherwise than by a 
lawful alienation. The true view seems to me tobe that ' 
when any land is brought under the Summary Settlement 
&uthorised by Act VII of 1868, the right of the Government 
.to the quit-rent fixed in the Sanad in accordance with the 
provisione of the Act, and the right of the lawful holder for 
the time-being to the exemption allowed under the Summary 
Settlement are fixed in perpetuity subject of course to the con- 
ditions expressly mentioned in the Sanad, without any reference 
to the question whether the land continues to be the property of 


(1) (1867) 4 В, Н, O, R, (А, С. J.) 1. 9, 
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the original grantee or not. It is for the manager of the religi- 
ous institution to take care of the endowment property as 
it is for an individual.to take care of his private property; 
and the negligence, ог the misconduct of the manager, cannot 
benefit the Government under the provisions of the Act and 
the terms of the Sanad. i 

I, therefore, agree with my brother Hayward on the second 
question. 

The result is that the decree of the lower Court is reversed, 
and there will be a decree for the plaintiff for Rs. 33-12-0 
with costs throughout on the defendant. 


e . Decree reversed. 





Before Mr, Justice Shah ; on difference in opinion between Мт. Justice Heaton and 
Mr, Justice Pratt. 


_VASUDEV VISHNU HASABNIS 
А Vv. 
GOPAL PARASHRAM KULKARNI.* 


Limitation Act (IX of 1905), Arts. 181, 188—Mortgage—Desree for redemption— 
Application to extend time for payment of money and to recover possession of 
,morigaqed property— Limitation, 

The plaintiff-mortgagor obtained, on tho 17th January 1907, a redemption 
decree under the provisions of в, 15 B of the Dekkhan Agriculturiste’ Relief 
Aot, 1879. Neither party took any steps to execute the decree. The 
plaintiff having assigned his interest to G,: G applied, on the 27th 
September 1915, to be allowed to pay the money’ which the plaintiff was 
required by the decree to pay and to get possession of the property under 
the decree :— 

Heid, by Shah J., agreeing with Heaton J. (Prat У, dissenting), that 
/ treating the application as one to extend time for the payment of mortgage 

‘debt, it was barred under Article 181 of the Limitation Act, 1908, 

Held, by Shah J. thab even if the application be treated as one not 
merely for the extension of time for the payment of the mortgage debt 
but for the recovery of possession of the property, as in terms 16 purported 
‘to be, it was an application for the execution of the decree and as such it 
was time-barred under Art. 182 of the Aot, : 


PROCEEDING in execution. 
The decree under execution was a redemption decree passed 
under the provisions of s. 15B of the Dekkhan Agriculturists’ 
Relief Act, ordering the mortgagor to pay Rs. 391-18-0 to 
* Second Appeal No. 358 of 1917, ing the order passed by A. R. Gupte, 
from ‘the decision of W. Baker, Subordinate Judge at Islampur, in 


District Judge of Satara, in Miscella- Miscellaneous application No, 83 of 
neous appeal No, 7of 1916, confirm- 1916, 
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Vasudeo (defendant-mortgagee). It was obtained on the 17th 
January 1907 ; and the operative part of it ran as follows :— 

The plaintiff do within six months from this day pay a sum of Вв, 391-18 
namely three humdred and ninoby one rupees and annas thirteen and the 
defendant No.1’s costs of the suit to the defendant No. 1 and recover possession 
of the property in suit, In the event of the plaintiff failing to pay the moneys 
as stated above, the defendant No. 1 may apply for obtaining relief under 
s, 15.B of the Dekkhan Agriculturists’ Relief Act. The defendants Nos, 2 to 
5 should bear their own costs, The defendant No. 1 do take in lieu of interest 
the income of the said land until the mortgaged property in suit is redeemed. 

Nothing was done under the decree. The property remain- 
ed, as before, in the possession of the mortgagee, 

On the 19th July 1915, Bapu the mortgagor-decree-holder 
assigned his equity of redemption to Gopal. Subseqtently, 
Gopal applied to the Court on the 27th September 1915 for 
being allowed {о pay the mortgage money into Court and to 
recover possession of the property from the defendant. He 
prayed'as follows :— 


“As direoted in the said deoree I am ready and willing to pay Rs 391-13 to. 


defendant No. 1. J, therefore, pray that permission be given to me to pay the 
amount into Court in order that ıt might be paid over to defendant No. 1 and 
an order be passed directing that possession of the property mentioned in the 
decree might be awarded to the assignee of the plaintiff,” 

The Court of first instance was of opinion that the applicant 
was not prevented, by limitation from applying for possession, 
and ordered o possession warrant to be issued in his favour. 

On appeal, the District Judge came to the same conclusion 
on the following grounds: — 

Tf it ds an application for execution it is nob in time and if itis a miscella, 
tieous applicatiof it is barred by Art, 181 of the Limitation Act. If it is to 
be regarded as an application under s, 48 of the Civil Procedure Code it 
must be made before the time expires or within three years from the time when 
the right to apply acorues, Moreover that section was not in force when the 
right to apply accrued, Hence it is argued that the applicant's only course 


to sue for redemption, The appellant relies on Dato v. Shankar, (1917) 1 
Bom, L, В, 841 which was а case of an application for making a decree 


‘absolute held barred under Art. 181 of the Limitation Act, This was not an 


application by a mortgegor and does not appear to have been under the 
Dekkhan Agrioulburists Relief Act, For the respondent it is contended that 
as the decree has nob been made absolute the applicant can apply, and that 
this 18 nob an application for execution under Art. 182 of the Limitation Act- 

No cage exactly bearing on the point has been quoted by either party and 
the Subordinate Judge has not given any reasons for his order. The deoree 
directs that the mortgageo shall remain in possession of the mortgaged pro- 
perty until payment, It also gives him power to apply to the*Court under 
a.°15 B of the Dekkhan Agriculturists’ Relief Act, which he has not done, 
There can be no doubt that the Court under я, 16 B of the Dekkhan Agricultu- 
rists’ Relief Act has power to order the payment of the Horse money by 


X 


VOL, Xii, ] THE BOMBAY LAW REPORTER. 


68g ^ 
D 


instalments at any time irrespective of Limitation : of, Balaji v. Datto (0 Bom. A, Q J.. 


І, Б, 1026). 

In Mancherji v. Thakordas, (I. L. R. 31 Bom. 120) instalments ‘were ordered 
even after the decree had been made final and part of the property had been 
sold. ' It is truethat no point of limitation arose in that dso, but ıt might 
be argued that the very wide terms of в. 15B of the Dekkhan Agriculturists’ 
Relief Act support the Subordinate Judge’s order, and in this connection 
I may refer to the remarks of Beaman J. in Mancherji v. Thakordas at р, 1де, 
where it is stated that the object of the Legislature was to afford the debtor 
8 locus poenitentiae up to the very last moment before the property had actually 
and finally passed. 

In the present case the decree not having been made final the property has 
not actually and finally passed. The amount due under the decree is still 
payable and the mortgagee is still in possession under the decree. The Courb 
has undpubbedly power even at this stage to direct payment of the redemption 
amount by instalments irrespective of limitation (of. Balaji v.Datio) and if so, 
why should it not allow payment of the mortgage money by one instalment? 

The payment of the amount into Court by the applicant .who stands in the 
shoes of the mortgagor amounts to payment in опо instalment, ‘Lhe Court 
under s. 15 B (1) has the power in the course of any proceedings pnder the 
decree to direct payment in any manner it likes, and consequently it has power 
to accept the amount from the mortgagor at,any stage of those proceedings. 


: The defendant appealed to the High Court. 

The appeal was heard by Heaton and Pratt JJ. on the 17th. 
December 1918; but their Lordships having differed in opinion 
delivered the following judgments. 


Heaton J.—The application with which we are herd 
concerned comes within the words of Art. 181 of the Schedule 
to the Limitation Act. The right to apply to pay the 
mortgage money accrued at the latest on the last day for 
payment allowed by the decree and this was 17th July 
1907. The present application was presented in 1915 much: 
more than three years later and so is time- barred. That is how 
the matter appears to me. | 

‘It is suggested that this application was mado during the 

endency of a suit and being appropriate to what was in 
progress or ponding is not affected by any bar of limitation. 
The right to apply was in fact a recurring right. As I 
understand the matter there was not a pending suit. No 
doubt the suit might in & sense be regarded as pending so 
long as only а preliminary decree had been passed and a final 
decree was still possible. But even before the end of 1910; 
three years after the date fixed for payment, a final decree had 


become impossible, an ‘application for a final decree having | 


become time-barred to both parties. Therefore, ав it seems to 
me, there was.not а pending suit and the application we have 
here to deal with was time-barred. 

К. 87 ‚ 
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ii 
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"My learned brother is not of this opinion. I concur with 
him that we may fairly treat the application as one for 
extension of time and that if it is not time-barred the order 
should be as hé suggests. | 

We both agree that if the application is time-barred th 
matter should be remanded so that the Court below may 
consider whether the application should be treated as a suit 
under в. 47, clause (2), of.the Civil Procedure Code. 

The point of law we refer to a third Judge (s. 98) is this: 

Is the application or is it not time-barred under Art. 181 
of the Schedule to the Limitation Act, the application 


being regarded as one to extend time for the payment of the 
mortgage debt? | 


Pratt J.—The plaintiff in this suit was the mortgagor and 
obtained a redemption decree against the defendant his 
mortgagee under в. 15В of tho Dekkhan Agriculturists’ Relief 
Act on the 17th January 1907. He failed to pay within the 
time limited by the. deoreo bui as the mortgagee made no 
application for sale of the mortgaged property the equity of 
redemption remained with the plaintiff. In 1915 he assigned 
that equity to the present respondent who paid the decretal 
sum into Court and applied for possession. 

The Subordinate Judge awarded possession but gave no 
reasons for his order. In first appeal the District J udge 
eonfirmed the order mainly on the ground that it had been 
decided in the case of Balaj& v. Datto that the Court had 
power under в, 15B to allow payment of instalments ab'any 
time irrespective of limitation and that thorefore it was 
competent to the Court to allow payment at any time in one ^ 
Jump sum. Ў " 

The reasoning of the District Judge is of course unsoun 
for the dietum of Chandavarkar J. in Balaji v. Datto assumed 
that there was an execution proceeding pending, ` 

In my opinion the application should have been treated.ag 
one made for enlargement of time to be followed, by an order 
for execution of the decree as was done in the case of Ishwar 
Lingo v. Gopal Jivaji™. . 

Mr. Coyaji contends that the application for enlargement 
of time is itself an application for. execution and is "therefore 
barred by Art. 182 and refers to the case of Amlook Chand 
(1) (1807) 9 Bom. L. К. 10.6, . . (à) (903, I L. К. 28 Bom, 109; 

5 Bom. Т. Б, 719, 
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Parrack v. Sarat Chunler Mukerjee. In that case it was А. O.J. 
held that an application for an order absolute under s. 89 of 1019 

_ the Transfer of Property Act was an application to enforce aad 
the decree made under s. 88 and therefore fell within the scope кз 
of Art, 183. But the learned Chief Justice was careful to point Goran 
out that under the present Civil Procedure Code applications Pratt J, 
for a decree absolute. though applications under the Civil ~~ 
Procedure Code are not applications for execution but are 
governed by Art. 181. Of course it may be contended that 
applications for an order absolute under s: 15В are applications 
for execution as the decree under s. 15B of the Dekkhan 
Agrioulturists’ Relief Act is а final decree. In my opinion the 
question turns upon. the form of the decree. The final order 
for realization may be embodied in the preliminary order for 
payment under s. 15B (8) or substituted for it under s. 15B 
(4) and then the decree is final, If not the decree is prelimi- 
nary. Section 15B is supplemental to the generallaw and the 
order for sale in в..15В (2) should now, I think, be construed 
as equivalent to a decree for sale. 

But, however that may be, it seems to me quite clear that 
applications to enlarge the time limited in the decree are not 
applications for execution, for their purpose is not to enforce 
the decree but to modify it. Nor do I think such an 
application is governed by Art. 181 or is subject to the law 
of limitation. The right to apply for enlargement of time 
accrues from day to day so long as the equity of redemption 
remains with the applicant: Nandram v. Babaji®. 

The lower Court was therefore competent to make the order 
appealed against but as it has not considered whether the time 
for payment should be enlarged, this should now be done. 

) The lower appellate Court should consider after taking ог 
directing to be taken by the Subordinate Judge such evidence 
as the parties may adduce whether there is good cause shewn 
for enlarging the time fixed by the decree; and if so whether 
the appellant should be put to terms—and if so whether the 
application may under s. 47 (2), Civil Procedure Code be 
treated ав а suit. . 

I would reverse the decree of the lower appellate Court and 
remand the application for disposal in accordance with this 
judgment. E 


VASUDEV 


" 


Owina to this difference in opinion, the , ease was 
(Ш (91) L L, R. 38 Cal. 912, (2) (1897) I. L, R, 22 Bom, 771. 
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А. C.J. heard by Shah J., under the provisions of в. 98 .of the Civil 
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Procedure Code. ` 


Ooyajee with S. 'Y. Abhyankar, for the appellant.—The 
decree in this базе is passed under s. 15B of the Dekkhan 
‘Agriculturists’ Relief Act. It is complete in itself and capable 
of being executed: see Kashinath v. Rama”. It should, 
therefore, have been executed within three years of its date. 

Even if the decree were outside the Dekkhan Agriculturists’ 
Relief Act, then it would be governed by s. 89 of the Transfer 
of Property Act; and Art. 182 of the Indian Limitation Act 
would apply: Amlook Ohand Parrack v. Sarat Chunder 
Mukerjee®, affirmed in Munna Lal Parruck v. Sarat Ohwnder 
Mukerji; Bhagawan v.: Ganu*? ; Ganu v. Narayan , 
Abdul Majid' у. Jawahir Lal; Batuk Nath v. Munni 
Dei? ; Manoherji v. Thakordas™ ; and Balaji v. Datto™. 


If the present application be regarded as an application 


under the Civil Procedure Code of 1908, Order XXXIV, rule 
8, then it falls under Art. 181 of the Indian Limitation Act: 
see Daito v. Shankar 09, 
: Mr. Justice Pratt refers to two cases. In Ishwar Lingo 
v. Gopal JiwajiO® the application having been within three 
years, the case has no bearing on the present case. The 
second case (бетш v. Sakharam®®) has no bearing on the 
point arising in the present case. { 
It is difficult to realise how the right to apply is a daily: 
accruing right. In that view even an application for 
execution of g decree is а daily &coruing right. The theory of 


‘Continuous accrual derives no support either from the 
Limitation Act or from the decided cases. í \ 


The present case is very similar to Hiyats Рооратат 
Bava v. Matalakat Krishna Menon©®, 


К, Н. Kelkar, for the respondent.—The whole questiou is to 
be answered with reference to the particular terms of the 
(1), (1916) 18 Bom, L. R. 475; (7) (1914) L. R. 41 L A. 104; 


| І L. R. 40 Bom. 492, 16 Bom. L, R. 360. 
(2) (1911) I. L. R. 38 Cal. 913. (8) (1908) I. L. R. 81 Bom. 120; 








(3) (1914) L. R. 42 T. A. 88; 8 Bom. L. R. 978, 
, ]7 Bom. L. В. 408. (8) (1907) 9 Bom. L, В. 1028. 
(4 (1899) I L. R. 23 Bom. 644, 650; (10) (1913) 15 Bom. І, К, 841; 
1 Вот, І, В. 186. : L L. В, 38 Bom. 32 
(5)• (1903) 5 Bom. L. R. £40, Р (11) (1503) І. L. В, 28 Bom, 102 ; 
(6) (1914) L L. R. 36 AIL 350, 353; 5 Bom, L. R. 719, 
16 Bom. І, Б, 395, >. ©. ‚ (12) (1896) I. L. В. 22 Bom. 271,  , 


(13) (1904) L L, R, 28 Mad, 211, . 
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decree. 16 purports to be passed under s. 15 В of the Dekkhan 
Agriculturists’ Relief Act. Under the decree the mortgagor 
was entitled to apply for sale or to remain in ‘possession and 
enjoy the usufruct in lieu of interest. The mortgagee has 
continued in possession and not applied for sale. Therefore 
the relationship of mortgagor and mortgagee subsists between 
the parties and the mortgayor has the right to make payment 
and apply for possession at any time within- sixty years 
either from the date of the decree or the date of the 
mortgage. . i 

_Even if Art. 181 of the Limitation Act applied, the right 
to.apply accrued on the day the payment was made., f 

` Even assuming Art. 182 applied under the peculiar terms of 
the decree the mortgagor was entitled to execute the deeree' on 
payment as long as his right was not extinguished. The 
decree becomes capable of execution only on payment,of the 
mortgage debt. The decree in this case allowed six months’ 
period for payment. 

The present application is therefore in the first instance for 
modification of the decree by extending the time and then to 
execute the decree., ; mee Y 

Such an application is not governed by any period of 
limitation: see Madhabmani Dasi v. Lambert ® and Mu- 
hammad Masihullah Khan v. Jarao Bai®. 

[Sman J.—Is that argument not rejected by Sir Lawrence 
Jenkins in Amlook Chand Parrack’s case and also in 
Datto v. Shankar ? ] ` 

‘Sir Lawrence Jenkins refers simply to. Madhabmani 
Dasi’s case but does not discuss it. 

} (Coyajee refers to Bisseswar Sonamut v. Jasoda Lal 
Chowdhry®.) 

This is a peculiar decree and not an executable decree as it 

is ; а further step is necessary. j 
[Snan J.—If it is not an executable decree then it will 

be governed by Art. 181. When do you say the right to 

apply accrued ? ] a : s 

My right to apply accrued on payment. Even under Art. 
182 the right to execute the decree for possession arose only 
when payment was made. I also contend that the mortgage 
does not come to an end till redemption, sale or dismissgl. 
The Из is pending till then, and any application’ made during 
Q) (1910) L L. R. 37 Cal, 796. (8) (1913) L L R, 40 Cal. 704, 709. 

(2) (1915) L L. R. 37 All, 226. : 
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the pendency of the lis із not governed by any Article of the 
Limitation Act: see Madhabmani Dasi v. Lambert ®, 
Muhammad Masthullah Khan v, Јатао Bai®, and also 
Bhugwan Dae Khetiry v. Nilkanta Ganguli®, 


Ooyajee, in. reply.—An application for enlargement of time 
is an application under the Civil Procedure Code (Order 
XXIV, rule 8), and is therefore governed by Art. 181. The 
саве of Muhammad Mansihullah Khan v. Juvao Bat is not 
applicable because the question therein was under Order 
XXII, rule 10. The ruling in Madhabmani Dasi v. Lambert 
is no longer good law in view of the Privy Council decision 
in Amlook Chand Barrack v. Sarat Chunder Мићетјев. * 


Sman J.—In this appeal in consequence of-the difference of 
opinion between the learned Judges who heard the appeal the 
following question has been referred to me under s. 98 of the 
Code of Civil Procedure:— . 

"Is the application or is it not time-barred under Article 181 of the 


Schedule to the Limitation Act, the application being regarded as one to 


extend time for the payment of the mortgage debt?” 

The few facts connected with this question are these: On 
the 17th of J anuary 1907 the plaintiff obtained a decree in a 
redemption suit in these terms.— "The plaintiff do within six 
months from this day pay а sum of Rs, 391-18-0 and the 
defendant No. 1’s costs of the suit to the defendant No. 1 and 
recover possession of the property in suit. In the event of the 
plaintiff failing to pay the moneys as stated above, the 
defendant No.1 may apply for obtaining relief under s. 15B 
of the Dekkhan Agriculturists’-Relief Art... -The defendant 
No. 1 do take in lieu of interest the income of the said land 
until the mortgaged property in suit is redeemed”. Neithe 
party took ` any steps to execute this decree which was passe 
under в, 15 Bof the Dekkhan Agriculturists' Relief Act. In 
1818 the rights under the decree were assigned to the present 
respondent, who as representing the plaintiff made an 
application on the 27th of September 1915 requesting the 
Court to allow him to pay the money which the plaintiff was 
required to pay воа to get possession of the property undér 
the decree, The trial Court’ allowed this application. The 
lower appellate Court confirmed that order, and in tHe appeal 


` hére in consequence of the difference of opinion, to which I 
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have adverted, the question stated above has been referred to 
me. 

On a consideration of tle arguments urged on either side 
and the reasons set forth in favour of eithér view in the 
differing judgments, I am of opinion that treating the applica- 
tion as one to extend time for the payment of mortgage debt it 
is barred under Art. 181:of the Limitation Act. 

In 1907 when this decree was passed under. the Dekkhan 
Agriculturists’ Relief Act, it was a decree capable of execution. 
It is not necessary for the purposes of this reference to 
express any opinion as to whether it was a decree which 
requixed to be made absolute by апу further application either 
under the provisions of the Transfer of Property Act then in 
force, or after the Civil Procedure Code of 1908 came into 
force under the corresponding provisions of tha Code, 

"Whether it-was a decree nisi which required to be made 
absolute or not, it was a decree capable of execution: and any 
application to execute it would be governed by Art. 182, 
If the application of the 27th September 1915 be treated as am 
application not merely for the extension of time for the 
payment of the mortgage debt but for the recovery of posses- 
sion of the property, as in terms it purports to be, it is an 
application for the execution of the decree and as such it is 
time-barred under Art. 182. But treating it as an application 
for the enlargement of time only, as stated in the question 
formulated for decision, I do not see how it can be held that 
there is no period of limitation applicable to it., Article 181 
refers to applications for which no period of limitation is 
provided elsewhere in the first schedule of the Limitation Act 
or by s. 48 of the Code of Civil Procedure, An application 

or the extension of time for the payment of the mortgage 
debt under a redemption decree, if not treated as an 
application for the execution of the decree wouid clearly fall 
under ‘Art, 181. It is an application for the exercise of 
powers referred to i in the Code, and there is no other period of 
limitation prescribed for such an application on the assump- 
tion that it is not an application for the execution of the decree, 
The application would be time-barred, if it were not made within 
three yegrs from the date on which the right to apply accrued, 


In the present case the right to apply for the extension of time: 


accruéd on the date of the decree or at the latest on the expiry 
of the period of six months fixed fox the payment of the debt 
under the decree. 
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A. О: J. It is urged that the right to apply for the extension of time 
1919 accrues from day to day so long as the right to redeem 
TOT subsists, and that in‘ effect there is no period of limitation 

Улзсовя applicable to “an application for the extension of time. It is 
Goran further urged that such an application is really an application 

shah y, for а modification and not for the execution of the decree., 
== These contentions have been accepted by my brother Pratt. 

With great deference, І am unable to accept them. 

As regards the first contention I do not think that the right 
to apply can be treated as а right accruing from day to day. 
The, Court has the power to enlarge the time fixed under the 
decree for the payment of the mortgage debt; but 16 bas no 
power to enlarge the time prescribed by the Limitation Act. 
By treating the right to apply for the extension of time as a 

. right accruing from day to day, the Court would in offect be 
allowing the plaintiff to do that indirectly, which he could 
not do directly. That is though his application for execution 
is time-barred, he could get over it by applying merely for 
extension of time long after the execution is time-barred. In 
effect the argument involves the result that there is practically 
no period of limitation governing the execution of an 
executable decree, so long as the right to redeem is not 
extinguished. , I am of. opinion that an argument involving 
such a result ought to be negatived. 

As to the second contention that the application i is not to 
execute but to modify the decree, I doubt whether it has any 
practical importance in this case, as the question for decision 

' apparently proceeds on the assumption that it is not an 
application for execution of the decree. If it were an 
application for execution it would. be clearly barred . „under 
Art. 182. But apart. from this consideration, if seems to шо 
to be in substance. a part of the execution proceedings. The 
plaintiff cannot recover possession under the decree without 
paying the amount within the time fixed by the decree or 
within such further time as the Court may allow under the 
provisions of the Code; and an application to extend the time 
is really an application to take a necessary preliminary step 
by way of execution when the payment is not made within the 
time fixed by the decree. For the purposes of limitation it 
may not be “governed by erticle 182; that question’ does not 
directly arise in this case. But it would be and ought to be 
governed, by. Article 181. It seems to me that the provisions 
of the Limitation Act as well as the provisions of the Code, 
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relating to mortgage decrees can be given due effect without 
loading to any anomalous result by holding that an application 
to extend time is governed by Art. 181; 

It will appear from the observations in fmiook Chand 
Pavrack v. Sarat Chunder Mukerjee™ and the decision in 
Dako Aimaram ү. Shanker Datiatraya® thatan application 
for a decree absolute under Order XXXIV is governed by 
Art. 181. The contention that thgre is no period of limi- 
tation for an application by the mortgagor to extend time for 
the payment of the mortgage debt does not appear to me to be 
reconcilable with the view taken in the said cases. 

It ig needless to refer to other cases ‘cited at the bar. І may 
mention that there is nothing, in my opinion, in Nandram v. 
BabajW9 and Ishwar Lingo v. Gopal Jivaji®, which can be 
construed as being in conflict with my conclusion. The point, 
that I have to decide, did not arise in those cases, . 

І, therefore, agree with my brother Heaton that the applica- 
tion is time-barred. 

As to the final order to be made, it appears that both the 
learned Judges agree, as stated in the judgment of Heaton J., 
that if the application is time-barred the matter should be 
remanded go that the Court below may consider whether the 
‘application should be treated as в suit under s. 47, clause (2), 
ofthe Civil Procedure Code. The parties have raised no 
objeotion to the proposed order: and there has been no argu- 
ment before me on the point. Under the.cireumstances that 
must be the final order. I express no opinion as to the 
propriety of such an order. I desire to make it clear that 
I express no opinion as to whether under the circumstances а 
apcond suit for redemption can lie, 

j The result is that the orders of the lower Courts are set 
ЕРА and the matter is remanded so that the Court below may 
consider whether the application should be-treated as a suit 
under s. 47, clause (2), of the Civil Procedure Code. 

The plaintiff should pay the costs throughout up to date, 


Order set aside. 


(i) 91) L. R. 38 Cal. 913, 921999, —. (3) (1807)I L. R 22 Bom. 771. 
(2) (1918) L L. В, 38 Bom, 32; (4) (1903)L L. R. 98 Bum, 102; 
15 Bom, L. R 841, 5 Bom, L В, 719, 
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Before Mr, Justice Shah; on difference in opinion between Мт. Justice Heaton . 
and Мт. Justice Pratt, 


21919 AMBALAL BAPUBHAI GUJARATI 


=- 
mw m. ui: 
January £9 NARAYAN TATYABA BHOSALE.* 


Сей Procedure Code (Act V of 1908), О. XXXIV, rule 144—Money decree— 
Creating charge on certain immoveable property—Hxecttion proceedings— 
Property can be sold in execulion— Separate suit поё necessary. 

A money deoree which imposed a liability on the defendant to pay a sum 
of money to the plaintiffs, also declared that the plaintiffs had a first 
charge and a lien on certain immoveable property of the defendant, , The 
plaintiffs having. applied, in execution proceedings, for sale of the 
property charged :— . 

Held, by Shah J.,agreeing with Heaton J., (Pratt J. dissenting), that 
the plaintiffs had the right to bring the property charged to sale in 
execution proceedings, and that it was not necessary to bring a separate 
suit for the sale of the property. 

Per Shah J. —'"The words ‘where a morigagee has obtained a decree for 
the payment of money in satisfaction of a claim arising under the mort- 
gage,’ in Order XXXIV, rule 14, of the Civil Procedure Code, mean that the 
decree should relate to the payment of money in satisfaction of a claim 
arising under the mortgage, i.e., mortgage independent of the decree, Ib 
сап have no application where the charge or the mortgage is oreated by 
the decree and where the direction ав to payment of money is in no 
„Bense in respect of a claim arising under the charge or the mortgage,” 


AHBALAL and another obtained a money decree by consent 
ugaipat Narayan (defendant) on the 17th March 1914, on the 
original side of the ‘Bombay High Court. The decree was for 
Ев. 35789-6,11, which sum the defendant was ordered to-pay 
to the plaintiffs The decree further declared by consent a 
charge on certain immoveable property of the defendant. The 
material provisions of the decree were as follows: 


This Court by and with such consent doth order that the defendant do pa 
to the plaintiffs the sum of rupees thirty-five thousand seven hundred арф 
eighty nine ‘rupees annas six and pies eleven for debt and interest and the coats 
[plaintiffs’ costs taxed at Кареев 720-6 only] of this suit when taxed and noted 
in the margin hereof and further simple interest at the rate of віх per cent. 
per annum upon the amounb ofthe said judgment from the date hereof until 
payment and this Court with the like consent doth declare that the plaintiffs 
have a first charge and a lien on the land, hereditaments and premises situated 
at Rasta’s Peth in Poona assessed by the Poona Municipality under No. B 70 
admeasuring seven hundred and forty square yards and two-thirds of another 
square yards or there-aboute and particularly described in the schedulo here- 
under written to seoure repayment of the amount of this deoree and interest 


* Kirst Appeal No. 194 of 1917, Poona, in Darkhast No, 494 of 
from the decision of R. T, Kirtane, . 1916, . x: 
First Claes Subordinate Judge at á ' 
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thereon ab six per cent, per annum from the date hereof till payment ‘and that 
the defendant hereby deolares-that the said property is free of'all inoumbranoes 
of what nature or kind-soever exceps the deposit of-title deeds relating to the 
said property with the’ plaintiffs and ‘this ' Court with the like consent doth 


further declare. that as а further security for the amount of this deoree the , 


plaintiffs have a first charge and lien on the sum of ‘Rupees fourteen thousand 
and five hundred or thereabouts due to defendant by the Exeoutive Engineer, 
Public Works Department, Poona, and this deoree do operate a8 an assignmenb 
thereof in favour of the plaintiffs and thab the plaintiffs do have power to 
recover and receive'and give valid discharges fof the said amount and‘do 
appropriate the'same when received in part satisfaction of the amount due to 
the plaintiffs under this decree and this Court with the like consent doth further 
order that the plaintiffa do have a first charge and lien on Rs, one thousand 
four hundred and thirty-two and annas six or thereabouts being the balance 
of amount due to the defendant by one Dr. D. M. Cabrice -for building work 
done by the defendant for the said Dr. D. M. Cabrice and for which a suit has 
been filed by the defendant against the gaid Dr, D. M. Cabrice and is still 
' pending in the District Court at Poona and that this decree do operate in 
favour of the plaintiff as ап assignmónt thereof and this Court with the like 


consent doth lastly order that the plaintiffs be and they are hereby authorised. 


to receive, recover and give valid discharge for the said sum of Rs, one 
thousand four hundred and thirty-two and annas six and to appropriate such 
sum when received in part satisfaction of the amou * due under the decree and 
that any of the parties’ hereto is at liberty to apply to this Court as there may 
be'oocasion, ' ' 


The:decreo'was transferred to the Court of the First Class: 


Subordinate Judge at Poona for execution. ^ ' А 

Та фе execution proceedings, a question was raised whether 
Ње - property ‘could be brought to sale in execution. The 
learned 'Judge found the question in ‘the negative, for the 
following reasons: ^. . Ау h 


+ Tt has been held that no sale of mortgaged property could be made except 
undet.s. 67-of the Transfer of Froperty Aob (L 1. R. 32 Bom. 205) and the 
game principle would apply іп the case of property subject to а charge. А 
mortgagee is not entitled by means of money decree to obtain a sale of the 
equity of redemption separately, because by so doing he would deprive the 
оаа of his right to be allowed а fair allowance of time to discharge the 
Aebts,and recover the property. ' When а consent deorée as ‘in the present 
case orders payment of the decretal amount and creates в charge on the estate 
of the judgment-debtor, the judgment-creditor is precluded from selling the 
properties in execution proceedings and is bound to bring a fresh suit for 
bringing-the property to sale (І. L, В. 22 Cal, 859 followed in I, L. В, 22 Cal. 
908-and І. L. R. 28 All £8} The person subject to the charge has no right to 
redeem but he can relinquish the charge if it be not recurrent or permanent. 
If the decree directs enforcement of the charge in execution no fresh suit is 
' necessary. Bub if it merely declares the charge but says nothing “as to the 
mode of enforcing it(as in the case of the decree in question) a fresh suit for 
sale is necessary (L L. В, 26..Cal. 441) thongh it-has been.held thab under 
Order XXXIII, rule 10, Civil Procedure Code, the Crown having a first charge 
for costs on the subject matter of a suib сап enforce the same in execution 


proceedings no fresh: suit being necessary (see I, 1, В, ISAL 419 (421); Dy Re 


33:Cal, 1040 (1046) ; 29 All, 537), - 
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A. OS," In the deoree in question there is no direction as to enforcement of the: 
1019 charge which it declares and there oan be no sale in the execution proceedinga 
ene of the property over which the charge is declared. 


‘Apnea The plaintiffs appealed to the High Court. 

The appeal was first heard by Heaton and Pratt JJ.; but 
their Lordships having differed in opinion delivered the follow- 
ing judgments. 


v. 
NARAYAN 


" Heaton J.—My learned brother and I are agreed that if 
under the decree the “security property” (as it may be called) 
can be sold in execution then the appeal must succeed and sale 
in execution should -be allowed. If it cannot be sold in. 
execution under this decree then the order of the lower Court 
is correct and the appeal must be dismissed. 

My opinion is that sale of the “security property” can 
lawfully take place in execution proceedings under this deoree. 
and that no further suit is necessary. The cage to my mind 
presents itself in this way: we have first to determine the 
intention of the parties to this consent decree. The intention 
to my mind is plain, to this extent, that on failure of the 
debtor to pay the debt the “security” is to be sold. Is it to 
be sold in execution proceedings or only after a further 
suit? On this particular point the decree is silent. "However 
here also I do not myself feel doubt:as to the intention of the 
parties: I ‘believe they contemplated the simple, cheap and 
speedy device of & sale in execution and not the complicated, 
expensive and dilatory procedure of a second suit.to be 
‘followed later by execution proceedings. The decree is a 
consent decree, not a decree drawn up by or under the 
superintendence of the Court, and so I should take the word 
“decree” to have its ordinary meaning and implication rather 
than the technical meaning which in certain cases the law hag 
impressed on the word. To & non-legal mind the word, 

, “declare” in this decree makes it clear that the property is N 
security for the debt and can be sold for the debt; it does not, 
to the non-legal mind, import anything as to the processes by 
which the sale is to be made, except possibly that they would 
be the ordinary legal processes. | 

I cannot myself see that it is necessary to give to the word . 
“declare” in this case the very technical import which it must 
have if we are to refuse to sell the “security property” until а 
further suit has been brought. 

The decree which was made in a Bombay High Court suit’ 
is, as I read it, analogous to a mortgage with a power of sale. 
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which allows of a sale without:any suit, That I believe 
to be thé idea mes this decree, a very familiar idea in 
Bombay. - 


As we differ on the matter we state the point of Jaw to: bs 


submitted to a third Judge under s. 98, Civil Procedure Code, as 
follows: what is the correct construction of the decree? Does 
it give the:deeree-holder the right to bring the property 
charged to'sale in execution proceedings ? 


? 


Pratr J.—The ‘appellants seek execution of a decree of this 
Court of the 27th January 1914. The decree wag made in. an 
account suit and the first part directs payment by the 
defendant: "respondent to the plaintiffs of a certain sum of 
money. The second part of the decree ів as follows: “The 
Court with the like consent doth declare that the plaintiffs. 
have a first charge and a lien on the land, hereditaments and 
premises situate at, ete." 

The appellants prayed for execution by. pala of the property. 
charged i in the decree, 

The lower Court rightly held that the.second part of the 
decree was declaratory merely. There can be no doubt that 
this is so.. The decree as to the charge is expressed to be 
declaratory nnd there is no, order directing the sale of the 
property charged. 

Mr. Соуајі contends, however, that plaintiffs Rae the right 
to sell the property charged in fulfilment of their personal 
remedy under the first part of the decree. The lower Courts 
have denied this, following the cases of Aubhoyessury Dabee 
у, v/ бошт Sunkur Panday™ ; Matangini Dassee v. Chooney- 
money Dassee® ; and Hem Ban v. Bihari Gir, Ав to this it 

ie contended that these cases were decided under s, 99 of the 

Transfer of Property Act but that Order XXXIV, rule 14. is 

.more restrictive. t is true that while s. 99 prevented the 
mortgagee selling the mortgaged property under a judgment 
unconnected with the mortgage debt Order XXXIV, rule 14 
limits the restriction to a judgment for the mortgage debt, 
But the case is within this limited restriction. The decree 
creates the charge as well as the debt and the decree-holder 
may not therefore sell the property charged in satisfaction 
of the debt which is charged, upon it. I do not think the 
fact that the decree was in а money suit and not ona mortgage 


(1) (1895) I. L. В. 22 Cal. 868. (3) (1905) I. І, Б. 28 All, 58; 
(2) (1885) I, L. Ry 22 Oal, 903, : Е 
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makes: any difference for the original claim is now merged in 
the.deoree. Irrespective of s. 99 of the Transfer of Property 
Act and Order XXXIV, rule 14 the sale of a bare equity of 
* redemption under a judgment on the covenant was ‘never 
allowed : Khiarajmal v. Daim™. 

-I should therefore confirm the decree of the lower ‘appellate 
_ Court and dismiss this appeal with costs. 


OwiNG to this difference in opinion, the case was referred 
to Shah J., under s, 98 of the Civil Procedure Code. . 


: Coyajee with S. Е. Bakhle, for the appellant.—The decree 
in question is a consent decree; it-was passed on an agjust- 
ment of accounts. We say the deores 1 is capable of execution; 
it is not а теге declaratory decree. It expressly directs the 
defendant to pay the amount specified. It also declares that 
the decretal amount is a charge on certain property, that is, it 
is recoverable by attachment and sale of it. The decree., 
empowers us to recover the money from the defendant in the 
first instance. If the decree were to stop here, we could 
execute it and bring the property ‘to sale (see Order XXI, 
rules 11 (j) (ii) and 80). Ifso, does the fact that the decree 
proceeds further and -declares a charge on certain property 
prevent that property from -being liable to the ому 
remedy of sale ? 

‘Order XXXIV, rule 14 cannot apply here, because the 
present ів not the case of a mortgagee who has obtained decree 
on his mortgage: there is no mortgage prior to the decree, 
which creates'a charge for the first time. 

There are some ‘difficulties in following the judgment ы 
Pratt J. He says the sale of the bare equity of redemptio 
under в judgment on the covenant was never allowed bu 
there was no covenant on which the judgment was founded. It 
is difficult to see how Khiarajmal v. Daim™ applies. The cases 
of Aubhoyesswry Dabee v. Gouri Sunkur Pandy; Matan- 
gini Dassee v. Chooneymoney Dassee?; and Hem Ban v. 
Bihari. Gir® are relied on, but they are all cases based on 
B. 99 of the Transfer of Property Act, 1882. 

- [Suan J. refers to Mahadeo Narayan Kulkarni v. Girjabat 
Sadashiv Kulkarni®.] 
(1). (1904) L L. В. 52 Cal. 296, р, о. * E (1918) 8. A. No. 795 оѓ 1917, 


(2) (1904) I'L, R. 32 Oal, 296. А decided by Вһаһ ‘Ј. on 
(3) (1895) I, L. R. 22 Cal, 859, 863. 28th August 1918 (шге; 
(4) (1895) I. L. Б. 22 Cal. 903, 906, ' ported), 


.(5) (1605) L L. В. 28 AIL 58, 59, 
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The analogy of the maintenance decree is ‘useful: see 
Mansa Debi v. Jiwan Lal; Vishnu Shambhog v. Man- 
amma 9 ; and Ashutosh Bannerjee у. Lukhimoni Debya™. 


Patwardhan with B. K. Mehendale, for thé respondent.— 
By consent the parties here obtained a decree for money. 
Had the decree been & simple money decree the plaintiff could 
have executed it by attaching and selling any property of the 
defendant. But the plaintiff does ngot obtain: a simple money 
decree: he fortifies his position by obtaining a charge on 
certain specified property. Thus во far as the specified 
property is concerned the decree becomes a mortgage decree 
and can only be executed as such; although it is open to the 
decree-holder to proceed against any other property of ‘the 
defendant-in execution of the money decree in ‘the ordinary 
way: see Aubhoyessury Dabes v. Gowri Sunkur Panday®; 
Hem Ban v. Bihari Gir: and Gobinda Chandra.Pal v. 
Kailas Ohandra Pal, 

. , The:scheme of the Transfer.of Property Act is that where 
property is made the subject of a charge:the party must 
always be given a reasonable opportunity of finding the 
money. 

· І contend that Order XXXIV, rule 14, does not apply here, 


but thats, 67 of the Transfer of ‘Property Act applies іш 


virtue of Order XXXIV, rule 15, of the Civil Procedure 
Code. 


' Coyajee, in reply.—The effect of the amendment in the 
Transfer of Property Act by the Civil Procedure Code for 
1808 is that the amended s. 100 of the Transfer of Property 
Act becomes a complement of Order XXXIV, rule 16. If you 
want ‘to ascertain what are the restrictions on the rights of 
„the mortgagee, you have to go to rule 15. 


` Our. adv, vuli, 


Suan J.—In -consequence of the difference of e 
between the learned Judges who heard this appeal, - 
following question has been referred to me under, В. 98 of ls 
Code of Civil Procedure :— 


«What is the correob construction of the decree? Does it give the decree 
holder the right to bring. the property’ charged to.sale.in execution pro: 


ceedings ?”* б : Е 

ÓÁÓÁ————MM M — M S 
(1) (1886011 L. R 9 A] 38, — (4) (1805) L L, В, 22 Cal. 859, 

(2). , (1884) I. L, В, 9 Bom. 108, (5) (1905) I, L, R, 28 AIL 58, 


(8) (1891) I. L, E, 19 Cal, 139. (0) (1817) L L, Е. 45 Cal, 530, 
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А. б. J, The decree in question was passed by consent on the 
1919  .Original Side of this Court ina suit in which the plaintiffs 
end claimed to recover a certain sum of money from the defendant 


,» Оп an adjustment. The material terms of the decree are 
JNARAYAN thege:— 
Shah J. “This Court by and with such consent doth order that the defendant do pay 
— to the plaintiffs the sum of Rs. 35,789-6-11 for debt and interest and the costs 
ofthis suit when taxed and noted in the margin hereof and further simple 
interest at the rate of 6 per cept, per annum upon the amount of the said 
judgment from the date hereof until payment and this Court with the like 
consent doth declare that the plaintiffs have a first charge and a lien (on certain 
immoveable property described) to secure repayment of, the amount of this 
decree and interest thereon....Any of the parties hereto is at liberty to apply 
to this Court as there may be occasion.” ' ec 


The learned First Class Subordinate J udge of Poona to 
whose Court the decree was transferred for execution held 
that the property could. not be sold in execution in the absence 
ofa direction in the decree as to the enforeement of the 
charge. This view was contested in the appeal by the 
‘plaintiffs ‘and it is on this question that there has been a 
difference of opinion. On а consideration of the terms of the 
:decree I am of opinion that the decree-holder has the right 
to bring the property charged to sale in execution proceedings. 

The decree contains а distinct direction that the: defendant 
should pay the.sum to the plaintiffs. This gives the plaintiffs 
the right to attach and sell the property of the judgment- 
debtor under the Code of Civil Procedure; and in the exercise 
of this right he can seek to realise the decretal amount or the 
balance thereof by the sale of the property in question: ' The 
declaration in the decree as to the charge on the property in 
favour of the decree-holder in order to secure repayment ‘of 
the amount of the decree has the effect of protecting the 
against any transfer of the property by the judgment-debto 
and not of reducing or modifying the right which the plaintiffs 
have got in virtue of the direction that the- defendant should 
pay the, amount. . The fact that liberty is reserved. to the - 
parties to apply. as occasion may arise does not, in my opinion, 
indicate any other meaning. ; 

It is not uncommon in the mufassil in this Presidency .to 
insert such declarations as to charges particularly in decrees 
awarding future maintenance to Hindu widows : апа no 
instance has been cited at the bar in which the person holding 
a decree for the payment of future maintenance has been 
forced to a separate suit in order to secure the sale of the 


в * 
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property charged for the realisation of the decretal amount. 
I see no reason to think that in a decree passed on the 
Original 5146 of this Court the insertion of such a declaration 
would bé intended or ought to have the effect of forcing the 
plaintiffs to a separate suit or of curtailing their right to bring 
the property to sale in virtue of the direction to the defendant 
to pay the amount, It may be that in the present case, if neces- 
sary, under the clause reserving liberty to the parties to apply, 
an express provision directing the sale of the property charged 
may be ‘added to the decree by an application to the Court 
which passed the decree. On a construction of the decree, 
however, I do not think that any such proyision is necessary. 
‘It is urged' on behalf of the defendant that under rules 14 
and 15 of Order XXXIV a separate suit for the sale of tlie 
property,’as in: the case of a mortgage, under з. 67 of the 
Transfer of Property Act is necessary. Under rule*15 the 
provisions contained in Order XXXIV as to sale of mortgaged 
property would apply to property subject to a charge within 
the meaning of s. 100 of the Transfer of Property Act so far 
ав шау be.’ Treating the charge under the decree as equival- 
ent to a mortgage for the purpose of this argument, the 
question is whether rule 14 would apply to the present case. 
The rule provides that “whero a mortgagee has obtained a 
decree for the payment of money in satiefaction of a claim 
arising under the mortgage, he shall not be entitled to bring 
the mortgaged property to sale otherwise than by instituting 
a suit for sale in'enforcement of the mortgage, and he may 
institute such suit notwithstanding anything contained in 
Order II, rule 2," The words “where a mortgagee has obtain- 
ed a decree for the payment of money in satisfaction of a claim 
arising under the mortgage” mean that the decree should 
relate to the payment of money in satisfaction of a claim 
arising under the mortgage, i. ©., a mortgage independent of 
the decree. It can have no application where the charge or 
the mortgage is created by the decree and where the direction 
as to payment of money is in no sense in respect of a claim 
arising under the charge or the mortgage. In the present 
case there was no charge or mortgage prior to the decree, and 
the claim in the suit did not arise under any charge but was 
an ordinary money claim. The payment of money іп respqot 
of the claim is secured by creating a charge: but the obliga- 
tion io pay ‘exists apart from the charge and is enforceable. 
Thus rule 14 does not apply; and no separate suit for the 
R, 89 


105 


А. О, J. 


1919 
—— 


AMBALAL 
* 
NARAYAN 


Shah J, 


HE BOMBAY LAW REPORTER. [von ххі, 


sule of the property is necessary as provided by that rule. 

Mr. Patwardhan for the defendant has relied : upon 
Aubhoyessury Dabee v. Gowrá Sunkur Panday®, Hem Ban 
v. Bihari Gir@s and Gobinda Chandra Pal v. Kailas Chandra 
Pal®, Ido not think, however, that these decisions can 
help him, The decision in Aubhoyessury Dabee’s oase is based 
upon the terms of s. 99 of the Transfer of Property Act, which 
is now replaced by rule 14, of Order XXXIV. The terms of 
в, 99 differ materially from those of rule 14. Iam not now 
concerned with the question whether a separate suit would be 
necessary to bring the property charged to sale in the present 
case, if s. 99 of the Transfer of Property Act were stjll in. 
force: in that event the said decision would no doubt be an 
authority in favour of the defendant's contention. But it 
canuot be treated as.an authority in support of the view that 
rule 14 is applicable to the present case. The gecond саве is 
distinguishable on the double ground that there was a prior 
security in that case and that the decision turned upon the 
provisions of s. 99. In the last case also there was a mortgage 
prior to the decree. It.is significant that in that case. the 
argument as to rule 14.is met by the fact that the decree-holder 
was & charge-holder at the date of the decree. In the present 
case the fact is otherwise. 

I therefore agree with my brother Heaton in. holding that 
the property charged can be sold in execution. 

The result is that the order of the lower Court is set aside 
and the lower Oourt is direoted to proceed with the Darkhast 
according -to ‘law. The defendant to pay the costs of this 





appeal: other costs to be costs in the Darkhast, x 
Order seé E 
(1) (1805) L L. R. 22 041.809. - (з) 1107 L RO Gal 08. 


(8) (1905)1. І, В, 28 AIL 58. 
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-Before-Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Shah, 
GULAB КАЛ  * 
v. А 
BAI TEJBAL* ` ° 
Bhagdari and Narvadari Act (Bom. Act V of 1848), Seo, 3—Sale of unrecognised 
sub-division of a bhag—Sale valid tf tts effect is io piese together a recognised 
sub-division, 

A recognised sub-division of a bhag consisted of Survey Nos. 34, 77, 118, 
119 and 157, A portion of Survey No, 157 was held by the defendant as 
owner by adverse possession, The remainder of Survey No, 157. and 
Survey Nos. 34, 77, 113 and 119 were sold to the defendant by the two 

‘~owners under two separate sale-deeds passed on the same day. Each of 
$ le-deeds was attacked as void under в. of the Bhagdari Act as 
havińg`been of an unrecognised sub-division of a bag :— 

Held, that there was no alienation such as was prohibited by the terms 
of s, 3 of the Bhagdari Act, inasmuch as the effect of the transactions had 
not been to effect dismemberment of bhags or shares, but to bring together 

' the various severed portions of a recognised sub-division into the hands of 

, one owner, 

Surt to recover possession of isis 
‚ The lands in dispute formed an unrecognised sub-division 
ofa bhag and belonged originally to Bai Hari (plaintiff). 
They were situated in the Bhagdari village of Padaria. In 
that village, there were four Moksha Bhags. one of which 
stood in the name of Rama Bhagwan. The Moksha Bhag of 
Rama Bhagwan had fourteen recognised sub-divisions. One 
of these sub-divisions was No. 8 which consisted of five 
Survey Nos., viz., 84, 77, 113, 119 and 157. 
The defendant Gulab Raiji was in possession ôf a portion of 
urvey No. 157, which possession had ripened into ownership 
bf adverse possession. The remainder of Survey No. 157 and 
Ёт Мов. 84, 77, 118 and 119 were owned by and in 
адвіоп of Bai Hari and Bai Tejbai. 

| gnuary 1810, both Bai Hari and Bai Tejbai 

g by which each of them sold her share 

ndant. 

ate suits in 1918, each claiming that 

pn unrecognised sub-division 

Bhagdari Act, 1862. 
“that as the effect of 
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А, 0. J. в bhag into опе siliole; the sales, did not offend, acis tha 
1918 "spirit of the Bhagdari > ^ Act, 1862.. í. Ho, therefore, dismissed 


e 
ou Rio Bai Hari’s suit. . 

"^ 'e. ' - On appeal, the District: duds: was of a different opinion, 
Bar TEPAT 


—— ., The learned Judge held that the Act was silent on the validity 
- ofa sale like the one in suit ; and that tho Act, attacked all 
alienations alike the object of which was to convey an unrecog- 
nised sub- division of 18: Bag. « Tho suit was, - therefore, 
` decreed: > . s fg 
: The defendant- 'appoaled: to the’ High Court. 


G. N. Thakor, for the appellant. ; 
Dhirajlal K. Thakore with Ratanlal Ranghhoddaa ife the 


zee ponnani: i х š ‘ ea . 
. Scorr C. J. —The suit was fled by the plaintiff-respondent 
to recover possession.of certain Bhagdari lands comprised in а 
sale made by her to the defendant on the 25th January 1910 
on the ground that the sale being of an unrecognised portion 
of a peta bhag was illegal and void under the provisions of 
the Bhagdari Act. The sale by the-plaintiff took place at ‘the 
same time-as thé sale by а woman named Tejbai to the 
‘defendant -of other portions of the péta bhag to which the 
plaintiff's sale related, and they ‘have been ‘held to be one 
alienation. though .evidencud by the two documents: They 
. related, taken together, to the-whole of Survey Nos. 34, 77, 
118, 119 and s portion namely 2 acres and 20- gunthas of 
Survey No. 157, and’ the Survey Numbers: enumerated ' 
comprised the whole of the peta bhag or recognised: sub- 
division of a bhag. The remaining portion of Survey No. h57 
was actually in possession of the defendant, the transfer 
under the- то sale-deeds. It has been held _by ihe learn 
Judge of the lower appellate Court that the possessior 
defendant was as owner acquired by ady 
acres and 2 gunthas comprising the ba 
157. The effect of the two sale-d 
` January 1910, was, provided the 
to: vest in the defendan 
recognised sub-division 


1, 
" 
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Bhagdari Act. For s. 5 of that Act provides that nothing in the 
Act’ contained shall be construed as prohibiting, the alienation 
of any bhag or share, or recognised sub- division, of -any bhag 
or share, if such alienation be in other respect’ warranted by 
law, the object and intention of.the Act ‘being to prevent 
dismemberment of bhags-or shares, or-recognised sub-divisions 
thereof in Bhagdari villages. · It ів obvious that the effedt of 
the transactions’ has not been to effect dismemberment of. 
bhags or shares. It’ has had the effect of bringing. together 
the various severed portions of a recognised sub-division ‘into 
the hands of one owner. The substance of.the transaction is 
what must be looked аё, апа if the substance · is regarded, it 
appears to me clear that there has been no alienation such as 
. is prohibited by the terms of s. 8.of the Act. I. would, 

therefore, reverse: the decree of the lower appellate ‘Court and 
dismiss the suit with costs throughout upon the plaintiff. 


SHAH J.—I am of the same opinion. 


- Decree reversed, 


\ n Е * Uu 








Beforh Bir. Basil Scott, Ki., Ohief Justice, and Mr, Justice Hayward, 
BAI KUVARBAI - ; is 


v. 


JAMSHEDJI RUSTAMJI DARUVALLA. * 


Indian Белеп Act (V of 1388), Sec. 16—Acquisition of casimont— Peace 
pecan пев protests do not interrupt acquisition of casement, ' 


} Whilst the plaintiffs were acquiring a right to light ‘and air through 
/windows and jalis newly opened by them in their wall, the defendants 
served notices on them twice objecting to the maintenance of windows and 
juis:— , 

Held, that the mere giving of notices, did: nob serve to interrupt. ‘tho 
‘peaceable enjoyment of the easement by the plaintiffs, because obstruction 
or opposition to enjoyment т must find expression in something done on. 1. the 
Bervienb tenement or in legal. proceedings, 






Suir for gnjunction, 

Jamshedji and others. (plaintiffs) owned a house in the western 
wall of which they opened two jalis on the. first storey, two 
windows and terrace on the second storey and one тобож оп 
the third, storey. This was done-in about 1894. 








a eee ee ee - = 
* Second Appeal No. 1108 of 1916, - the decree passed by Naginlal*V. 
from the decision of P. J. ,Tale- - , Desai, Bubordinate Judge at Broach, 


yarkhan, District Judge, of Broach, , in; Civil Suit No. 52 of 19185. 
in Appeal No, 37 of 1916, confirming PR 
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"The: defendants, who owned a house to the ‘west of ‘the 
‘plaintiffs’ house, thereupon, gave a notice to the' plaintiffs on 
‘the’ lith February’ 1895, іп the course of which they said :’ 

“You ‘should theréfüre within four days of the receipt of this notice close the 
-Baid lattices and windows...If you fal to do so, I will take steps калы to 
law and you will be held liable for the costs incidental thereto.” 

: The plaintiffs paid no attention. to this notice; and went on 
anoying their new lightg as before 
- On the 12th. July 1911, the defendants sent another nating 
to the plaintiffs stating: > -> 


* Kfter'this notice you will'give a registered document in writing. Ап respeot 
of your windows and lattioes &o. to the effect that whenever I...may build my 
house, the lattices and*windows &c. put into the western side wall on the east 
which has been built by you...will be closed without any objection ; 

"or, if in spite of this notice, you- fail-to pass the (said)-document to me within 
eight days, ‘I will in regard to the same do whatever I may be advised to do 
(and) wjll teke steps according to law for getting the windows and lattices 
closed.” 

The plaintiffs disregarded this second notice also. 

On the 24th February 1915, the defendants erected a struo- 
ture of rafters and iron sheets whereby they blocked up’ the 
western windows and jalis of the plaintiffs’ house. 

The plaintiffs filed the present suit on the 4th’ March 1915 
to obtain an injunction compelling the defendants to remove 
the structure and also for a permanent injunction restraining, 
the defendants from erecting any temporary or permanent 
structure against the windows and jalis во as to interfere with 
their light and air. | 

‘The trial Court found that the plaintiffs had aéquired by 
preseription the right of receiving light and air through the 
-windows .and jalis in dispute; and granted the inj unction 


sought. | , 
On appeal, the District J чада confirmed the decree, observin 
‘as follows :— . 


The question for consideration is whether upon these facts it can be said 
that the plaintiffs’ enjoyment was not ‘peaceable.’ For.the defendanta 
it is argued that ‘peaceable’ means ‘non-contentious,’ ‘apd in support 
of this, reliance is placed upon what is said in Gale on Easement, at 
p. 209 (5th Edition), The passage referred to runsas follows: “It is oertain- 
ly by no means clear what tho precise intention of the Legislature was: but 
it appears hardly possible that it should have been intended: {о confer а right 
by user during the, prescribed period, however contentious, or litigious such 
user may have been.” On the othenhand, according to Halsbury all that is 
néceséary is that the enjoyment must have been “not asthe result of force", 
“not enforced by mere violence”, vide Halsbury’s Laws of England, Vol. II; 
p. 262, This is also the interpretation whioh the Madras High Court has placed 
upon the word “peaceably”, in a recenb case where it was held: thab tho word 
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means that the person claiming to be dominant owner has поб resorted to force A. O, J. 
, in his alleged enjoyment of the right; in other words, that the enjoyment 


1919 
should have been “neo vi,” and that under & 15 of the Easements Aot; mere — 
verbal protests on the part of the servient owner against the enjoyment Вл 


by the dominant owner are insufficient to prevent the aquisition of the — KuvARBAI 
easement: 29 M. L. J. 685. This is the only Indian case on the point so far as е, 
І know. Following it, I hold that that enjoyment in the present case was Jausnpat 
“peaceable” within the meaning of s. 15 of the Basements Aot, =: 


The defendants appealed to the High Court. 


H. V. Divatia, for the appellants, 
G. N. Thakor, for the respondents. 


Scott C. J.—This suit was filed by tho plaintiffs for в 
mandafory injunotion directing the defendants to remove the 
screen erected by them againat certain jalis and windows in the 
western wall of the plaintiffs house and to the west of the 
terrace on the second storey and for a permanent injunction 
restraining thêm from obstructing the passage of light and’ 
air to the 32/58, windows and terrace in future. 

The lower Courts have held that the plaintiffs are entitled 
бо а mandatory injunction for removing the acreen except aa 
to the terrace, and that they are not entitled to a permanent 
injunction restraining the defendants from obstructing the 
passage of light and air to the jalis and windows. 

The appeal has been preferred by the defendants against 
the mandatory injunction, and cross-objections have been 
preferred by the plaintiffs on the ground that a permanent 
injunction should have been granted. The claim for per- 
manent injunction has not been pressed, and is clearly 
untenable in the circumstances as they exist a& present. 

The only question remaining, therefore, is whether the 
defendants rhould succeed in their appeal with regard to the 
nandatory injunction. The soreen was ereoted morethan twenty 

ears after the jalis and windows came into existence, and 

the access of light and air through the jalis and windows has ' 
been uninterrupted, so far as physical interruption goes, for 
upwards of twenty years. The easement, therefore, claimed by 
the plaintifis has prima facie been acquired. But it is argued 
that the access and use of light and air has not been “peaceably 
enjoyed” according to the meaning of those words i in s. 15 of 
the Hasements Aot. 

It is contended that the enjoyment has not been peaceable 
because in 1895, and’ again in ‘1911,’ notices were given 
objecting to the maintenance of the windows and jalis. It is 
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contended by the learned pleader that according tothe English 
authorities it cannot be said that there has been peaceable 
enjoyment if there has been protest, and a passage from the 
judgment of Mr. Justice Bowen in advising the House of Lords 
in Dalion v. Angus? was referred to in which the learned 
Judge threw out some suggestions as to the weight to be- 
attributed to protests while an easement is in the course of 
acquisition. In the many judgments which are to be found 
recorded in that case Lord Justice Bowen's is the only 
judgment which suggests that protests can have any effect, 
and Mr, Justice Lindley in advising the House said that he 
could find no trace of any authority in support of the 
proposition that a protest would ‘bo effective to prevent the 
acquisition of an easement. ` No support for the proposition, 
contended for is to be found in the judgments of their 
Lordships of the House of Lords in that саве. » 

Then Sturges v. 'Bridgman® was referred to in which it 
was said that the enjoyment would not be poaceable if a 
servient owner contested and endeavoured to interrupt the 
enjoyment, It is not merely contesting, but it is contesting 
combined with endeavours to’ interrupt, which the Court 
thought might interfere with the acquisition of an easement. 

In Eaton v. Swansea Waterworks Company®, it was 
held that в conviction before a Magistrate not appealed 
against might be an acknowledgment that the occupation was 
not of right. It is to be observed, however, that the Easements 
Act, s. 15, where it deals with the easement of light and 
air for a building, does not make enjoyment as of right | one 
of the conditions for the successful acquisition of such. 
easement. | 

The learned pleader for the respondents has referred th 
Court to the Tagore Law Lectures delivered by Mr. Peacock, 
(pages 360 and 361) who deduces from the cases that “peaceable 
enjoyment means enjoyment without interruption or opposition 
of the servient owner sufficient to defeat the enjoyment,"— 
and again “that obstruction or opposition to enjoyment must 
find expression in something done on the servient tenement 
or in legal proceedings". The reference to legal proceedings 
is no doubt a reference to the judgment in Katon v. 
Swansea Waterworks Company® to which I have already 
alluded. It does, not appear to me that the true effect of the 


(1) (1881) 6 App. Сав, 740. . (3) (1851) 17 Q. B. 967. 
(2) (1879) 11 Ch, D, 852, (4) (1851) 17 Q. B, 267. 
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authorities can be put more concisely or accurately than-in the 
statement in Peacock’s Lectures. I therefore find that there 
has not been any interruption of the peaceable enjoyment of 
the easement claimed during the twenty years necessary for its 
acquisition. - 

' Then 16 is argued that upon the finding of the Court as to 


the effects of the interference a mandatory injunction oughtnot ` 


to have been granted. But the Couns finds that the defendants 
have completely blocked up the jalis and windows. in the 
western wall, which are the only aperturos in that wall, by 
erecting the screen close to the wall, and have completely out 
off plaintiffs from access of air from the west, and as to the 
jalis on the first floor the light. and air in the rooms are 
insufficient, and that is admitted by one.of the defendants. 
Whether or not the plaintiffs could get on without access of 
light and air through the jalis and windows in the 2nd and 3rd 
storeys is a question which we have not got to decide, but the 
defendants clearly cannot maintain their obstruction against 
the jalis and windows in the first floor. They must, therefore, 
take down the whole screen. For these reasons it appears to 
me that the judgment appealed from was right and this appeal 
should be dismissed with costs. The cross-objections are also 
dismissed with costs. 


HAYWARD J.—I concur. ` Р 
J Appeal dismissed, 





/ Before Sir Basil Scots, Kt., Chief Justics, and Mr, Justice "Hüpsani ` 
A ALI MAHOMED EID 


v. Lo 
FATIMA MAHOMED EBRAHIM.* 


Indian Limitation Act (IX of 1908), Art, 61—Arrears of mainienance— Divorced 
wife—Claim for maintenance of her child, . 
A claim by a divorced Mahomedan wife to recover arrears of mainten- 
ance for her child is governed by Art. 62 of the Indian Limitation Act, 
1908. 


THE plaintiff Fatima and the defendant Ali Mahomed were 
husband and wife. They had в daughter named Badra 
Basin. ° : _ 

The defendant divorced the plaintiff on the 19th Januaty 


* Civil Reference No, 11 of 1918, Beaty, Political Resident at Aden. 
made by Brigadier-General L, N. ; 
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1905; after which the plaintiff rómarried on the 5th October 
1905. 
There were differences between the parties about the care 


Анри and custody of the child Badra Basin. These were settled on 


А arid 


the 19th June 1909 by an agreement in writing, under which 
the defendant’s mother-in-law Saeeda undertook, to bring.up 
the child till she attained the age of majority and the defend- 
ant was absolved from liability to maintain the child. 

. Badra Basin accordingly lived with her grandmother Saeeda. 


“On, the 22nd April 1913, Saeeda died. After Saeeda’s death 


the child was brought’ up and maintained by her mother, the 


' plaintiff. , 


- The defendant filed a suit (No. 228 of 1917) to recover 
custody of the child from the plaintiff. He succeeded in the 
suit, and got-an order awarding custody of the child to him 


‘on the 20th October.1917, and eventually obtained the mer 


on the 80th October 1917. 

‘The plaintiff, thereupon, filed the secant suit to recover 
arrears of maintenance of Badra Basin at the rate of Rs...40 а 
month from the 18 November 1911 to the-31st October 1917..: 

The first Court granted the plaintiff arrears of maintenance 
at the rate of Rs. 20 per month; it held that the claim was 
governed by Article 128 of the Indian Limitation Act, and 
allowed maintenance from the 28rd April 1918 to the 20th Octo- 
ber 1917. - 

-On appeal, the Resident at Aden was of opinion that the claim 
was governed by Article 120, and not by Article 128 of the 
Limitation Act; but otherwise he confirmed the decree appéaled 


from. 
The Resident next referred the case to the Bombay E 
Court under в. 8 of the Aden Courts Act, 1864. | 


Ratanlal Ranchhoddas, for the appellant, 
No appearance for the respondent. | 


8сотт C. J.—This is a claim by а divorced wife of a Maho- 
medan who has married again’ for the maintenance expenses 
of her minor daughter by the first husband. The Courts at 
Aden have awarded the sum of Rs. 20 a month calculated 
according to the cost of living at Aden for maintenance for a 
period from the 20th April 4918 to the 20th October 1917. 
The latter date is the date up to which the plaintiff continued 
to have custody of her daughter. The earlier date is the date 
upon which the defendant’s mother-in-law died who had under 
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an agreement with the defendant undertaken to support the 
daughter. Between the two dates covered by the Court’s 
decree the only custodian of the child was her natural mother. 
It is laid down in Emperor v. Ayshabai™ that*'aecording to 
the Mahomedan Law а mother is entitled to the custody of 
her children even where she has been divorced by. her husband, 
but tbat does not relieve the father from the obligation of 
maintaining the children, The law intends that the mother 
ought to have the custody of the girls until they reach the 
age of puberty because till then they require her nurture and 
care: the law does not impose upon the mother the obligation 
of mgintaining.the children because she , keeps them in her 
eustody as she is entitled to do." 

The only question raised on behalf of the defendant, apart 
from the question of the monthly quantum of maintenance a 
matter upon ,which we cannot differ from the Aden Court, is 
the question whether maintenance is payable for the whole 
time covered by the decree, or whether it must be limited 
according to the provisions of Article 61 of the Limitation 
Act. That Article provides a limitation where the suit is for’ 
money payable to the plaintiff for money paid for the 
defendant. We are of opinion that the payments claimed by 
the' plaintiff fall within the scope of that Article. 1t has been 
held in’ England that where a person paid the funeral 
expenses of' his deceased daughter during her husband’s 
absence, the husband was liable upon a count for money paid 
by the plaintiff for the defendant: see Jenkins ү. Tuoker® ; 
and’Ambrose v. Kerrison®, As the Article provides that the: 
suit must be brought within the three years from the date when 
the money is paid, the plaintiff is not entitled to recover any 
payments made prior to three years before suit. The suit was 
filed on. the 15th November 1917, and the plaintiff is entitled 
to recover Ба, 20 a month for three years prior to the date of 
the suit. Under в. 18 of the Aden Act, the costs will ba costs 
in the suit. 
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(1) (1004) 6 Bom, L. R. 536, 538, (3) (1851) 10 G, В, 776, 
(2) (1788) 1 H. Block, 91, ; : 
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Before Sir Basil Scott, Kt., Ohief Justice, and Mr. Justice Hayward. 
HANMANT APPARAO DESHPANDE 


v. 
RAMABAI HANMANT MEGHASHYAM.* 


Registration Act (X VI of 1908), Sec. 17—Oash allowance payable toa Deshpande 

Jamily is nof immovable property under the Registration | Act — Document 

relating to immovable and movable PM can, if unregistered, be looked at for 
moveable property. 

In 1864, the defendants “passed an agreement to the plaintiff, under 

which the plaintiffs right too share in certain lands was recognised, and 

also his right to а share in a cash allowance, which wos paid by Govern- 


ment to a Deshpande family presumably as remuneration for public 


services, The lower Courts held, in а suit on the agreement, that the 
agreement was inadmissible in evidence for want of registration, On 
appeal, :— 

Held, (1) That the fact that the agreement relating to both immoveable 
and movable:property, had not been registered did not prevent she party 
entitled from suing on that document in respect of the moveable property, 

Thandatan v. Valiiamma (1), followed, 

(2) That the allowance in question need not be regarded as immovable 
property. 

Desai Motilal Mangalji ч. Desai Parashotam Nandlal (2),;: fouet. 

Suit for declaration. 

Hanmant and others (plaintiffs) sued for a declaration that 
they were entitled to receive from the defendants a one-third 
share of а cash allowance of Rs. 68 a-year. 

The allowance in dispute was paid by Government to the 
Deshpande family of the parties presumably as remuneration 
for past serviees. ` 

Опе Tukopant was the original recipient. of the allowance 


in question, He had three sons: Atmaram, Malhar and, 
Meghashyam. ‘The plaintiffs represented the Malhar branch 


the other two branches were represented by defendants. 

In 1864, the plaintiffs’ father filed a suit against the defend- 
ants to.recover his share in the family property. In that 
suit, the parties arrived at a compromise, whereby the 
plaintiffs’ father was held entitled to a one-third share in the 
family lands, and a quarter share in the cash allowance, 
The compromise (Exh. 44) was reduced to и but was not 
registered. Its terms were as follows :— 


* Becond Appeal No. 764 of 1916, , ordinate Judge ab Bap, i in Civil 





fromm the decision of A, C. Wild, Suit No. 208 of 1913. 
District Judge of.Bijapur, in Appeal (1) (1892) L L. В. 15 Mad, 336. 


No. 115 of 19) 4,confirming the decree (2) (1899, I, L, R. 18 Bom, 92, 95. . 
passed by Y, Y. Phadke, Joint Sub- ; 


I 


N 


N 
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1. Lands Nos, 16 of Konmuchnal, 128 of Inchanal, 204 of Jamgiti, which A. O. J. 
are of your share as stated by mein my Kaifiat of 1258-Fasli, 1847 should be 
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enjoyed by you, —— 
2, I shall receive cash allowance, etc.,of our third share from'Government and Haine 
dividing it into four shares, keep one for remuneration for loSking after Vatan m 
business and for charity, according to custom and give you one share from — RAMABAI 
year to year after deduoting the shares of myself and Meghasham Atmaram. таа 


3. Ishallgive you your one-third share in the one-third income of our 
branch in the Choukhandi Inam garden land, ` 

4, I shall give you your share of the miscellaneous income that may be 
received, 

5. There is a debt of Savkar, the Gumasta having previously mortgaged 
the Vatan eto. Out of it, some has been paid till to-day. There is a balance that 
will have to be paid to the Savkar hereafter. You should pay that to me 
acoording to your third share, 


6. You should bear your own coste of the suit filed* by you now in Court 
against me and Meghasham Atmaram, 


According to the compromise, the cash allowance was paid 
to the plaintiffs from 1865 to 1880. But it wae discontinued 
afterwards. `. 

On the 3rd November 1918, the plaintiffs sued for a declara- 
tion that they were entitled to Rs. 21 as their share in the 
cash allowance and also to recover arrears pt three “years 
before suit. 

The lower Courts dismissed the suit on the T that the 
compromise was inadmissible in evidence. 

The plaintiffa appealed to the High Court. 


K. H. Kelkar, for the appellants, 
aa Aimaram, for the respondent. 


C. J.—The question in this appeal is whether the 
appellants are entitled to a fourth share of a cash allowance 
belonging to the descendants of Atmaram, Malhar and 

eghashyam, the sons of Tukopant. The three branches 
of Tukopant's family were entitled each to one- -third share of ` 
the Vatan property, and the plaintiffs ancestor sued in 1864 
to recover his proportionate share of the Vatan. In the course 

) of the suit an agreement, Exhibit 44, was passed by the 
defendant to the plaintiffs in which the plaintiffs’ father’s right 
to'a third share in certain lands was recognised, and also his 
right to a quarter share in the cash allowance of Rs. 68. 

The learned Judge holds that the share in the cash allowance 
was paid«ccording to the agreement from 1865 to 1880, but 
it does not appear to have been paid after that date. The 
question of limitation did not arise in the lower appellate 
Court ав that had been decided in favour of the plaintiffs by 
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the trial Judge who held that ‘Article 181 of the Limitation 
Act applied; and that time only ran from the date of demand 
and refusal in,the case of a periodically recurring right such 
as а share in the cash allowance. ‘The point'of limitation -was 
not pressed i in the lower appellate'Court. The learned Judge, 


, however, held that according to the Registration Act of 1864, 


which was in force when the agreement, Exhibit 44, was 
passed, the document could not be received in evidence as it 
related to immovesble property. He does not consider 
whether the provisions regarding the cash. allowance were 
separable from the provisions regarding the immoveable 
property, and whether the cash allowance would fall within 
the term “immoveable property” in the Registration Act” 
of 1864. But being of opinion that the document was 
compul&órily registrable, he held that it could not be used as 
evidence of the’ plaintiffs’ claim, and accordingly dismissed 
the plaintiffs’ suit. i 

The agreement has been set out by the learned Judge of the 
trial Court in his judgment. It provides that lands which are 
admittedly of the plaintiffs’ father’s share should be enjoyed 
by him, but with regard to the cash allowance one-fourth 
share being kept for remuneration for looking after Vatan 
business and for charity, according to custom, the plaintiffs’ 
father should have one share with Ganesh, -Meghashyam’ and 
Atmaram. The third clause provides that the one-third share 
in the one-third income of. their branch of the Inam garden 
land should be given to the plaintiffs’ father, and thab, the 
plaintiffs’ ‘father should receive his share of any жета шу 
income that might be received. The fifth clause is “there is\a 
debt of a Savkar on account of mortgage of the Vatan effeotec 
previously by the Gumasta. Out of it, some has been paid} 
and there i is a balance that will have to be paid to the Savkar 
hereafter, You should pay that to me according to 
your third share,” The learned Judge of the lower appellate 
Court reads it as meaning that the plaintiffs’ father is to be- 
liable for payment of his share of the balance ` which will have 
to be ‘paid i iù future. The correctness of that interpretation 
is borne out by the opinion of the High Court Translator to 
whom we have referred the document. There was, therefore, 
at the time of the agreement мо claim by the maker Ganesh, 
against the plaintiffs’ father for any debt already matured 
which ‘the plaintiffs’ father was bound to pay by way of 
contribution: The plaintiffs’ AAT liability in that respect 


ү 


\ 


/ 


/ 
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lay in the future. There is, therefore, no reason to hold that А. Q J. 


under the agreement the payment of his share of what might 
have to be paid to the Savkar in the future would be acon- 
dition precedent to the receipt by ‘him of his share of the 
cash allowance, and we have the opinion of the lower appellate 
Court that in fact the share of the cash allowance was received 
from 1865 to 1880. 

Then we have to consider whether, the provision regarding 
cash allowance can fairly be separated from the provisions 
regarding the Vatan land, so that the document may be looked 
at for the purpose of this claim to-the share in respect of the 
cash gllowance. In that connection we must first consider 
whether & cash allowance should be treated as immoveable 
property within the meaning of the Registration Act of 1864, 
Now the allowance is an allowance by Government to a 
Deshpande fgmily, presumably -as remuneration fox * public 


-services, and it appears to` fall within the category referred 


to by Sir Charles Sargent in Desai Motilal Mangalji v. Desat 
Parashotam Ndndlal?? of remuneration for a public office 
not incapable of being held by a person who is not a Hindu, 
and that being so, according to the judgment of Sir Charles 
Sargent, based upon the authority of the. Privy Council 
judgment in Maharana Fatiehsang)t v. Dessai Kallianraijyi™, 
the rule of Hindu law by which remuneration for hereditary 
offices was regarded as immoveable property would not apply. 
We have the authority of the Madras High Court in a case 
which, во far as we can ascertain, has never been questioned, 
namely, Thandavan v. Valliamma®, that the fact that а 
partition document relating to both immoveable and moveable 
roperty had not been registered did not prevent ‘the party 
fact from suing on that document in respect of the 
moveable property. For these reasons we are unable to 
agree with the judgment of the learned Judge that the plaintiffs’ 
case must fail because Exh. 44 has not been registered. The 
defendant cannot rely upon в. 54 оѓ the Contract: Act since there 
wa8 no reciprocal promise which required to be performed before 
the plaintiffs' father could claim payment of the cash allowanoe, 
and shé cannot rely upon the Limitation Act because the point 
. of demand and refusal has not been supported by any evidence 
in the frial Court, and has been abandoned in the lower 
appellate Court, The appeal must, therefore, be allowed and 
(1) (1893) L 1. В, 18 Bom, 92, 95. . (3) (1892) L І.Е. 15 Mad, 836. 

(2) (1873) L, R, 1 I, A. 84, 50. | 
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the decree reversed. There will be a declaration that the 
plaintiffs are entitled to receive Rs. 15-12-0 a year as their 
one-fourth share of the cash allowance, and a decree for 
Rs. 47-4-0 as the allowance for three years bofore suit. ‘Chere 
wil be a decree for the plaintiffs for the costs of guit 
throughout. 
Appeal allowed. 
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Before Mr. Justices Heaton and Mr. Justice Shah. 


DINU YESU DESAI 
v. <, 
SHRIPAD ВАЈІ GARWARE.* 


Alorigage— Redemption of mortgage— Decree for redemption—Decree passed. under 
the Dekkhan Agriculturists Relief Act (XVII of 1879)— Decree not governed 
‚бу Transfer of Property Act (IV af 1888)—Decree capable of execution— 
Second bust to redeem the mortgage not competent — ой Procedure Code (Act 
V af 1908), Sec. 47. 
In 1888, the plaintiff obtained a redemption decree which provided that 
' on plaintiff's default to pay the whole of the decretal amount by the end 
-of March 1893, his right to redeem should be for ever barred. The decree 
Was passed under the provisions of the Dekkhan Agrioulturists’ Relief Act, 
1879. Nothing was done under the decree. The plaintiff filed another 
suit in 1913 to redeem the mortgage :— 

Held, that the second suit could nob lie by reason of & 47 of the Civil 
Procedure ‘Code, 1908, inasmuch as the deoree in the first suit, which was 
passed before the Transfer of Property Act came into force in the Bombay 
“Presidency and did not require any order absolute under that ‘Act 
or any final deoree under the Civil Procedure Code of 1908; was capable 
‘of execution, and its execution was time-barred long before the institution 
of the second suit, x 

Ramji v. Pandharinath (1), аа, N 
Ladu Ohimaji v. Babaji Khanduji (2), followed. \ 


4 


Suit to redeem а mortgage. \ 

The mortgage in dispute was passed in 1863 by the grand- ` 
father of the plaintiff (Dinu) in favour of the predecessor-in- 
title of.defendant No. 1, Maruti, It was for Rs. 125; and 
under its terms the mortgagee was to treat the income of the 
land as interest. 

In 1885 the plaintiff's father sued (suit No. 985 of 1885) to 
redeem.the mortgage from the father of defendant No, 1;. 


* Second Appeal No 1181 of 1916, e nate Judge of Karad, in Suit No. m 
from the decision of, W. Baker, of 1913. 
District Judge of Satara, in Appeal - (1) (1918) 21 Bom, L. В, 56, г.в, 
No; 342 of 1915, reversing the deoree (2) (1883) I. І, В. 7 Bom, 632, 


passed by V. В, Quttikar, Bubordi- 
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and obtained a redemption decree, ‘under the provisions of the А. 0. J. 


Dekkhan Agriculturists’ Relief Act, on the 20th February 
1888, which ran as follows: 


. It is decreed therefore that plaintiff do redeem on. , payment to defendanta 
1 and 2 the sum of Ra. 518-11-6-and coste in both the Courts by six equal instal- 
ménts each of which to be payable at the olose of March i in the years 1888-1893, 


On plaintiff's default to pay the whole sum by the end of March 1893, his right 


to rédeem shall be forever barred, 

Neither party to the decree did ЖОО under the decree, 
The-ptopérty remained as before in the possession of defend- 
ant No. 1. 

` On the 5th of fie 1913, the Маши filed a second suit 
to redeem the mortgage, 

' The Court of first’ instance held ‘that the plaintiff was 
entitled to redeem in spite of thedecree in suit No. 985 of 1885. 

On appeal, the District Judge reversed the: decree and dis- 

missed the guit, on the folowing grounds:— 


I rely: on Ladu Chimaji v. Babaji Khanduji (L L. В, 7 Bom. 532) and 
Ramchandra v. Bahiru (P. J., 1891, page 72), because they are cases under tho 
Dekkhan Agrioulturiste’ Relief Act, passed about the same time as 
the decree obtained by ‘plaintiff's father and prior to the Transfer 
of Property Act. ‘In my opinion they show the principle on which the present 
question should be decided, as the Transfer of Property Act has no application 
to the decree of 1885 as is shown by LL. Б. 20 Bom, 279, quoted above, It will 
thus appear that on the failure of plaintiff's father to pay the money by March 
1893 the foreclosure clause operated and the ownership passed, consequently 
the’ present suit will not lie, I, L. R. 23 Bom. 644 quoted for respondent is 
subsequent њо the Transfer of Property Act and has no application, 

' Manéherji v. T'hakordas (L. L. В, 31 Bom.126) also does not help the respondent, 
The judgment of the lower Court does not notice the:facb that the provisions 
of the Transfer of Property Act do nob apply to the previous suit. 


10 plaintiff appealed to High Court. 


'S. S. Pàtkar and R. A. Randive and W. E. Manker, for 
ө appellant.—I submit that-a second suit, for ` redemption 
could be brought. The decree in the earlier suit was 
not в ‘final decree. See Ramji у. Pandharinath 9. The 
. last. instalment’: was ' payable under the decree in’ March 
1898, -after the ‘Transfer of’ Property Act came into 
operation in this Presidency and consequently the Act applies, 
and:‘an order absolute should have beén applied for. This not 
having been done the relations of mortgagor and mortgagee 
continued. - А | 

[HEATON J. refers to s. 2 of the Transfer of Property Ad. T 

B. G. Rao (for G. `8, Rao), for respondent No. 1, not 
called upon. 







(1) (1918) 21 Bom, L, R. 58; F, B. 
R 91 
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K. N. Koyajee, for respondent No. 2, not called upon. 


SHAH J.—This appeal arisés out of a suit brought by the 
plaintiff to redeem a mortgage of 1863. The defendants 
` pleaded that the present suit was not maintainable in con- 
sequence of the decree in an earlier suit for redemption. In 
1885, the plaintiff’s predecessor-in-title had filed Suit No. 985 
of 1885 for redemption, and obtained a decree on the 20th 
February 1888 in these terms: “It is decreed that the plaintiff 
do redeem on payment to defendants 1 and 2 the sum of 
Rs. 518-11-6 and costs in both the Courts by six equal 
instalments each of which is to be payable at the close of 
March in the yeara 1888—1893. Оп plaintiff's defafilt to 
pay the whole sum by the end of March 1898, his right to 
redeem shall be forever barred." The trial Court disallowed 
the defendants’ contention and passed a decree in favour of 
the plaintiff for redemption. The lower appellate Court 
reversed that decree and dismissed the plaintiff's suit on the 
ground that the decree in the previous suit of 1880 was а bar 
to the present suit. 

In the appeal before usit has been contended on behalf of 
the plaintiff that & second suit is competent, and in support 
thereof the recent decision of the Full Bench in the case 
of Ramji v. Pandharinath © is relied upon. After’ 
& consideration of the arguments urged on behalf of 
the appellant I am of opinion that the ratio deoidendi in 
Ramji’s case has no application to the facts of this саве, VThg 
decree in the, suit of 1885, which was decided under \the 
Dekkhan Agriculturists’ Relief Act, was passed in February 
1888 ; and though the last instalment payable under the decrea 
fell due i in March 1898, i. e, after the Transfer of Property) 
Act came into force in this Presidency, it is clear that the | 
provisions of the Transfer of Property Act could not apply to 
that decree, The provisions of в, 2 of the Act are clear and 
the decision in Chennaya v. Malkapat i is to the same effect. 
Therefore there was no scope for any order absolute in respect 
of this decree as provided by the Transfer of Property Act, . 
nor for any final decree as contemplated by the Code of 1908. . 
The decree of 1888 was capable of execution, and it provided 
in terms that if there was a default in the payment of the sum ` 
duą thereunder, the right to rédeem was to be forever barred, 


(1) (1918) 21 Bom, L, В. 66,7. (2) (1895) I. L. Е, 20 Bom, 278. 
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Admittedly the execution of this decree is'time-barred long A, C. J. 


since, and under the provisions of s. 47 of the Code cor- 
responding to s. 244 of the old Code no fresh suit can lie. 

This case is governed by the decisions of this Court prior 
to the Transfer of Property Act of which Ladu Chimaji v. 
Babaji Khanduji™ is a type. In these cases the subsequent 
suit has been held to be not maintainable. The ratio decidend? 
of these cases would still govern æ case in which the earlier 
decree provided in terms that the right to redeem would be 
barred in case the amount provided by. the decree was not paid 
within the time fixed under the decree. It is not necessary 
to refer to the recent cases which deal either with decrees to 
which the provisions of the Transfer of Property Act or the 
corresponding provisions of the Code of 1908 might he 
applicable. The learned pleader for the appellant has not 
been able to orte a single case in which in spite of the’ earlier 
decree containing such a provision as we have in the decree 
of 1888 in this case, a fresh suit for redemption is held to be 
maintainable. 

І am not sure that even if the Transfer of Property Act 
applied and if the earlier decree contained the provision such 
as wo have in this case, a second suit for redemption would be 
maintainable, But that is a point which need not be 


idered in this case. 
AD therefore confirm the decree of the lower appellate 
Couand dismiss the appeal with costs. 


Hzaton J.—I agree. At the time when the éarlier decree 
in the suit of 1885 was made, the only method known to our 
law in this Presidency by which it could be given effect to was 
by execution proceedings and therefore, as provided by в. 244 
of the old Code, a second suit would not lie, The only 
possible way in which this difficulty could be overcome, would 
be by showing that the declaration in the decree that on 
failure to pay the debt the right to redeem shall be forever 
barred, did not operate of itself, but could only be made 
operative by an order absolute or a final decree. But at the 
time this decree was made, there was no provision.in this 
Presidency either for an order absolute or for a final decree. 
Everythihg was done in execution, proceedings. The Code of 
1908 which provides for a final decree in mortgage suits 
obviously could pot apply to a decree made sometime in the 


(1) (1883) I. L. В, 7 Bom, 582, 
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A. 0,.7.. ‘eighties « of the last century... „The, Transfer оѓ, Property:.Act. 

1919, could not “apply, because it only ‘came into operation i in. this: 
Presidency i in the year. 1893. Therefore it is-impossible, as I. 
think, to got. atvay from the: ‘effect of the pronouncement i in:the 
Saran - decree ‘itself. It follows ‘from this that. ihe; right фо. redeem. 
Heaton J, has id ‘been. barred and, no guit to redeem, therefore сад 
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1. 
Indian "Beidenes 4а (1 af 1878), Beas. 8, £6, 26—-Meidence of ETE 
| ` vation—Statemerite made by accused to’ Police ‘pointing out the house and, 


various places -in the house in „whioh theft was committed, do яй олаш 
corroboration— Beideni! of conduct of acond, ` 


The acoused was convicted of theft: on the evidence et an азоті 
which “was treated as corroborated in material particulars by’ the deposi- 
tions of a Police officer‘and the complainant tó the effeob that’ the accused 
pointed oub the house which he had entered on’ the night of the offegoo 

‘ е and: the various .places,in the, house connected , with the Ша 
^ ] appeal : — : ; RD AT 

Наа, а) that the evidence of the Police officer aud the о complainant, ав 
to the: pointing-out of the various places by the accused was really- evidence 

x 7 of the ,confegsion: of his. guilt made while.he was in the custody: ‘ofthe 

Police officer and was therefore inadmissible, цат æ.. 25 (апа 26 áf T 
Indian Evidence Act 1872 ; iy pr d cum por ! 

(2); that the evidence could nob be treated, ,a8 айана: of oonduot, , араг 

' from the accompanying statements, under 8. 8 ot the Act; 

d @) that the atatoment ‘made by the Police ‘officer to. the complainant in 
the' presence “of the acoused that he (the accnséd) was- going to show the 
‘various ‘placed connected with the theft, was nob admissible under. 'expla: 
nation 9'to ‘a! 18 ‘of’ the Ао}: -firsb, bécause the:conduot apart from 'the 
è '. accompanying statements was’ nob.shown to be. relevant,’ and’ secondly, 


© 


. because: under , the’ circumstances- such a aaa ad could. not be'said to — 


affeot:the.conduob of-the accused. — , pis. Ф 5 


- THE accused with. two- others Was charged: with. the : ‘offence 
of theft::  . tele Bet ЕЕ EASE "hos 
e ‘Oriminal Appeal No. 488 о 486 of ТЫВ," ''' by Chunilal Н, "Betalvad, `Вёсоца 
from conviotion and sentence passed: . | Presidency.Magistrate of Bomhay, 
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The theft was committed in the house of: the: complainant A. Ов. J. 
Dawoodbhoy on the Walkeshwar ‘Road in, Bombay, on the 1919 
night of the 11th February 1918, of property valued at ~~ 
Ев. 22,000 odd. ` . ' = 


A portion of the property stolen was traced to Moti Naro- Hira Goran 
tam, who was alleged to have been engaged by the three Ted 
accused to dispose of the property at Surat, Baroda and else- 
where for which he was to be paid g fixed. remuneration of 
Rs. 100. ©, 

At the trial, the only evidence against the accused was the 
statement made by Moti Narotam on oath to the above effect.. 
The teying Magistrate treated this deposition as the evidence 
of an accomplice, and acquitted Nos. 2 and 8 on the ground 
that so far as they were concerned, the evidence was not 
corroborated in material particulars. The Magistrate was, 
however, of opinion that as against accused No, 1, the evidence 
of Moti Narotam was corroborated in two material particulars. 
He therefore accepted the evidence, convicted the accused of 
offences punishable under ss. 457 and 380 of the Indian Penal 
Code, and sentenced him to suffer rigorous imprisonment for 
two years, 

The first corroborative particular was that оп the morning 
of the 12th February 1918 (that is, the day next after the 
date of the offence) в table in the house of the complainant 
was seen imprinted with a foot-mark, A copy of this foot- 
prinf was submitted to an expert, who compared it with. the 
footprint of the accused No. 1 and came to the, conclusion 
that the foot-print on the table. tallied with that of accused 
Ҹо. 1. aed: : 

/ The second corroborative circumstance came out thus. The 
‘accused No. 1 was taken by the Police-Inspector Copping 
towards the house of the complainant on the 5th June 1918, 
when he identified the house, and showed various places 
connected with the offence, in the presence of the complainant. 
Both Copping and complainant were examined as witnesses at 
the trial; when they deposed as follows :— 7 


CorPrNwG.—Acoused No. 1 made a statement to me on Sth June last and 
took me to complainant’s bungalow where he made a statement to me in 
the presence of the complainant. He pointed out the ventilators or skylights over 
the windéw under which Thad found a table with the foot-mark from lith 
February last, Accused No. 1 also pointed out the table and also the places 
in the compound where the broken trunk was found on llth February. Не 
pointed out also a right-hand main gate. No. 1 also pointed out in the 
compound of the very bungalow and the gutter in which gutter I found a pair 
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А. Св, J, of, black shoes on llth February and which the complainant had identified 
1919 as his, On 11th February last I had also seen foot-marks on а smal) flower-bed 
— near а wall Accused No. 1 mado а statement on Sth June and pointed oub 

Burmion that place to me also, Accused No, 1 also pointed out a wall which is 

"m between the comflainant’s compound and next compound but we found no 
Hina Gopar marks there, Acoused pointed out the skylight over the window under which 
— the table was, І pointed out tohim the bars and the acoused No. 1 mado a 
statement. When I visited the place on llth February these bars were not 

there but they were put in after the theft. 

DawoopBHAL—I remember that on the 5th June accused No 1 was brought 
to my bungalow by Inspector Copping. Accused No. 1 made a ‘certain 
statement and pointed out the-main entrance of the bungalow and he pointed 
out ventilators above my sitting room window. Accused No. 1 pointed out 
the table on which the Police had’ noted the footprint and the impression of 
which was taken by the Commissioner. The foot-print of one of the «eet of 
No, 1, as far as I remember it, was right. Ib was taken by Inspeotor Copping ón 
that table, Aooused No. 1 made a further statement and he pointed out the 
wall between my bungalow and the next bungalow on the left, No. 1 pointed 
eut the next bungalow and the gutter by it, Before this accused pointed out 
a certain.place in the compound of my bungalow from which on the morning 
of the theft I had found the broken box, Before yesterday I had no talk 
with the Police about the incidents of Sth June about which I had spoken. I 
was not told by any body that they forgot to ask me about’ the incident of 6th 
June, On the 5th June acoused accompanied Mr. Oopping. It was 
between 10 and 11 A, м. Iwasathome, I saw them in the compound at 
first olose to the 186 bungalow, I was upsteir and Copping called me. 

Q. What conversation you had with Copping ? 5 

А. Copping told me that No. 1 brought him there to show how he entered 
my bungalow. | - 

' The learned Magistrate treated these two circumstances ав 
sufficient corroboration of the story of the accomplice «Moti 
and convicted accused No. 1, on the following grounds :— 


On behalf of accused No. 1 16 is also urged that the testimony of Kittikar 
as regards the finger prints should not be accepted. The science of comparison 
of foot-prints is not so exact asthe science of the comparison of fing 
prints, I6isaleo contended that the foot-prints Exts. N and О do nc 
tally. it is also urged that the evidence of what acoused No. 1 pointed $n 
to Inspector Copping is nob admissible. X 

I have carefully considered all the evidence and all that has been urged on 
either side and I think upon the materials thab I will not be justified in convicting 
accused Nos. Запа 3: No doubt from the evidence of Mohanlal and Gangabai 
I am quite statisfied that all the accused were in Bombay on the day the 
theft was commitced but that is not enough. The only evidence against 
acoused Nos, 2 and 3 is that of Moti Narottum. Moti Narottum is undoubtedly 

s an accomplice, I do not say that Moti Narottum is telling a falsehood. On 
the contrary I believe he has, substantially told the truth but as regards 
acoused Nos, 2 and 3 there is no corroboration to the evidence of Moti 
Narottum. I do nob consider it safe to convict accused Nos, 2 and «3 on the 
evidence of Moti Narottum alone 804 must give them the benefit of the doubt 
thaf I feel as regards their guilt and acquit them. 

As regards the accused No. 1 I think the case shows that accused No, 1 
took part in disposing of a good portion of the stolen property soon after the 
theft and shared in the proceeds thereof but besides the evidence of Moti 


\ 


VOL, XXI. ] THE BOMBAY LAW REPORTER. х 
Маго шаи and the fact that accused No. 1 was in Bombay at the time of Ње 
theft, there are other circumstances against No. 1 and they аге (1) the 
foot-print that was discovered on the table under the ventilator by the police 
and the tracing of which was taken on the llth February resembles the 
foot-print of accused No, i; and (2)the fact that after his arrest the accused 


No. 1 pointed. oub the complainant’s bungalow, the ventilator, the table on Нва Goan 


which the foot-print was found, and the places in the compound where the 
broken trunks and other articles were found. I am satisfied on Kirtikar’s 
evidence that it was No. 1°в foot-print that was found on the table under the 
ventilator on the llth February by the poliee and the tracing of which was 
taken then by the witness Kirtikar in the presence of the Commissioner of 
Polce. Ib must be remembered that before’ Мо, l's foot-print was taken 
foot-impressions of several other porsons were taken and Kirtikar found that 
none of them tallied with Exh N. As regards accused No. 1 pointing out 
complaigant’s bungalow and the places and things I think that evidence is 
admissible, The two circumstances mentioned above point to the guilt оѓ. 
this acoused and I have no hesitation therefore in accepting Moti Narottum’s 
evidence as regards accused No, 1 is concerned. The two circumstances 
mentioned above lend material corroboration to the story of Moti Narotéum. 


Accused No, 1 appealed to the High Court, : 


Munshi with Thakoredas T. Parekh and J. B. Kapadia, for 
the appellant. — submit that there is no evidence to convict 
the accused except the unsatisfactory evidence of the accom- 
plico. Kirtikar’s testimony as to foot-prints ів not admissible 
under s. 45 of the Indian Evidence Act. A comparison of 
foot-prints is not recognised as a science. Before the amend- 
ing Act V of 1899 no expert evidence was admissible even as 
to finger-impressions as it was not & recognised science then. 
The Eod alone can decide by a comparison of two foot- 
intg:. вөө Queen Empress v. Fakir Mahomed Sheikh O^, 
evidence ав бо the conduct of the accused: in pointing 
ene of the accomplice is inadmissible. Nothing new 
overed by the accused pointing out this scene and 
27 of the Indian Evidence Act would not apply. 
missible under в. 8 because it is not а conduct 
ces or is influenced by any fact in issue or 
In effect it is an attempt on the part of the 
circumvent the provisions of s. 26 of the Indian 
mo nd s. 164 of the Criminal Procedure Code. 

A wm f:plice's evidence does not connect the accused 
М 5 except i in & very remote way. 

1 


te. 















Government Pleader, for the Crown.—1 submit 
sence of the Inspector and the complainant 
he conduct of the accused is admissible under s. 8. 
(et which influences and is influenced by the facts 


{ (1) (1896) 1 О, W N. 33, “ ' 
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the’ tracing ‘of a- -foot-mark which was found on а ta 
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- in issue. The statement - of the” Police: Officer із admissible 
К „Explanation II of s 8. The &ccomiplice's, evidence 
therefore i is substantially corroborated. dure a d oy Е 9 


BHAN "J.—In, ihis ‘case ‘three. persons were . mom with 
йош -breaking at night and. theft of property worth about 
Rs. 22,000 said to have been committed in the bungalow. ‘of 
the complainant on the Walkeshwar Road on the .11th 
February . last, :year. .. The theft and the. house-breaking 
alleged were undoubtedly committed. A. part'of the property 
stolen was later on traced to-one Moti Narottam residing in 
the Palanpur territory, | and ав в result of the investigation 
that., ; followed, upofi: this tracing: of the property the present 
accused who bélong to the Kaira District, were - Beni up Tor 
trial, to'the Second Presidency, Magistrate. ` : M 

‘The property “which has. been traced had bgen identified, 
and there can be no doubt that the property traced to Moti 
and the witness-Shiva in the case formed part of the. ‘property 
stolen from- the house’ of the’ ‘complainant. The principal 


evidence against thése three persons was the evidence of the 


witness: Moti Narotam, ‘The learned trial Magistrate acquitt- 


‘ed’ accused Nos. 2- and 8 on the ground that the evidence of 


Moti’ Narotàm, who was undoubtedly an accomplice, required . 
independent corroboration and that there was no ‘such 
corroboration in any material particulars, 'às regards these 
two accused persons. Аз to the accused No. 1 the trial Magis- 
trate held’ that’ such ‘corroboration was afforded first’ b ‘the’ 
close resémblance ‘between the foot-print of accused No 






hoüse-of the complainant iminediately after Ње, 
Secondly, by" the evidence of the Inspector ` of; e 
effect; that the accused No. 1 pointed out'on the ВЕН Ф е 
house which he had entered on the night of the offene iJ By 
various · places’ іп’ the ‘house connected with 'the offen е g 
accordingly convicted him. The accused No. 1° has ‘ap’ 
to’ this'/Court-and-the points in thé appeal relate ` 
admissibility ‘and’ sufficiency of the’ evidence rélied up 
the learned Magistrate: as corroborating: the’ story” of 
accomplice во far as it affects the appellant. = .. 

„І may. mention’ at’ the outsej that the general оа gi 
by: the accomplice; appears to ..me,a8 it appeared 'to:the-tr 
Magistrate, bo’ be substantially true,- and that under 
circumstances corroboration ag to the connection of the accus: 





















VOL, .xXt. Í THE BOMBAY LAW, REPORTER, 


with the house-breaking and theft is needed. It is proved in 
the case that about this time Shiva occupied a house in Khet- 
wadi, that the three ‘accused used to stay with him or to visit 
him and that probably they were in Bombay atethe time, when 
this theft was committed. But that circumstance does not 


corroborate the story of the prosecution that the three. 


accused. were concerned in the theft on the night of the 11th 
of'Febrüary:. In fact the trial Magistrate has not treated the 
circumstance in that way as to accused Nos. 2 and 3, and it is 
equally ineffective as regards accused No. 1. 

` The argument in the appeal has mainly ranged round the 
two circumstances which the trial Magistrate has relied upon 
a8 sufficiently corroborating the evidente of the accomplice 
as to the connection of accused No. 1 with the theft. The 
evidence, which relates to the resemblance of the two foot- 
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prints is not sufficient to corroborate the accomplice. А. 


careful comparison of the foot-print with the tracing on the 
glass does not yield any better result than that the two foot- 
prints may be of the same man. 16 is impossible to say with 
any degree of confidence on a comparison of these prints that 

. he mark which was oberved on the table in the house of the 
- eomplainané on the night of the 11th was really the mark of 
the right foot of accused No. 1. There was some argument as 
to the admissibility of the evidence of the expert examined on 
. behalf of the prosecution to establish the identity. But it is 
not necessary to go into that question. Assuming his evidence 
to be admissible, it is clear that his opinion cannot be accepted 
éstablishing the identity of the appellant as the foot-marks 
ot coincide with sufficient accuracy. In the course of the 














ould not maintain that the two marks were sufficientiy 
"оп а comparison of these two marks I have 
‘‘game conclusion. The apparent resemblance 
"marks does not carry the case of the prosecu- 
-o-an the evidence of the accomplice. 
e litem of corroboration which consists of the 
^^ Inspector and the complainant, the question 
'idence is admissible. The learned Magistrate 
| it is admissible. I am, however, unable to 
view. In my аріпіоп the evidence taken as а 
iat it is evidence of а confession of the accused 
` лсе of a Police Officer. It is true that in terms it 
establish that accused No. 1 pointed out the house 


ent it was fairly conceded by the Government Pleader . 
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A;C& J. and the various places connected with the offence; and it. is 
1919 contended that it is really evidence of the ‘conduct of ‘the 
| 77  aectsed, and that therefore it is admissible under s. 8 of: the’ 
‚Викивов Indian Evidente Act. It is clear from. the evidence that the 
Hua Goma. real significance of the conduct arises out, of the statements: 
Shah J, made by the accused at the time, and that the conduct apart 
—- тош the statements made either expressly, or impliedly by. 
_gestures by the accused hgs very little value. ‘The meaning 
that was conveyed to the witnesses by what is contended to be 
the conduct of the-accused and not: his statements was’ really 
conveyed ‘by the statements made at the time when he pointed 
out the various places. Such statements would clearly be 
inadmissible under és. 25 and. 26 of the Indian Evidence Act as 
they were made to the Police Officer or to the complainant in 
the presence of the Police Officer. It is common ground that no 
-fact is deposed to as discovered in consequence of, the inform- 
. sation furnished by the accused and that s. 27 of the Indian 
_ "Evidence Act does not-apply. І am unable {о accépt the 
. contention urged by the learned Government Pleader that this 
evidence, which is substantially evidence of the ‘confession’ ‘of 
the accused-in. the presence of a Police Officer, can be admitted 
' ав evidence of conduct, apart from’ the accompanying státe- 
ments, under's.8. It is further urged that in any case the 
‘atatements made.by the Police Officer to the complai mt in 
‘ the presence of the accused that he (the accused) was ein to 
‘show the various places connected with the theft, would be 
admissible under Explanation 2 of s 8 І do ‘not think 
however that ‘Explanation 2 can apply to the statement 
_ ‘by -the Police Officer to the complainant in the presence o 
.. ‘accused, first because the conduct, apart from the accompy 
‘statements, is not shown to be relevant, and second 
under thé circumstances such-a statement cannot } 
Affect the conduct of the-accused. For these reasons 
opinion that -the evidence о? the Police ‘Inspector 
complainant as to the’ pointing-out of the various p 
the-accused No. lis really evidence’-of the “confessio 
: guilt made while he was in the SuSE. of the Polici 
and is therefore inadmissible. i ae 
In the:-result therefore we have the evidence of 
- complice without ‘any material corroboration ` a8 ‘to 
‘connection of the appellant with the theft and houge-break 
‘On that evidence the learned · Magistrate ‘has rightly, ref 
to convict accused. Nos, 2 and 8 and under the cireumstan 
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the accused No,~1-also is entitled to the same, treatment. `I 
am of opinion that the evidence of the accomplice is insufficient 
to justify the conviction of the appellant on the charge of theft 
and house-breaking. The conviction апа sentefice must be set 
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L3 
aside and tho appellant should be acquitted and discharged. Нш бон 


. HEATON J. —I agree. Taking the evidence and: m 
in this case I think it is inevitable that the appellant must be 
acquitted. ‘He is convicted of theft and, apart from the two 
matters to which I will allude later on, the evidence of 
importance’ in the. case is directed to connect him, not with 
the theft, but with the disposal of certain of the stolen 
property. some time afte the theft and at places hundreds of 
miles away ‘from the scone of the offence. The evidence of 
the approver Moti ‘makes much more certain the connection 
of himself and other persons with the stolen property than 
‘the’ connection of the present ‘appellant and those who were 
a as thieves with him. The Magistrate very rightly, 

в I think, found it quite impossible to convict any of these 
a Persons on the strength of Moti’s evidence. As’ regards 
the present appellant, however, he was ‘convicted by reason of 
the two ite g of evidence which my learned brother has fally. 

dealt with. 
Ав. regards the foot-print, all I ‘bed aay is ; that after the 
closest; pmination and after careful comparison of the outline 
glass of the foot-print found on the table. with the 
of the accused No. 1, the present appellant, the 
is. The two may be impressions of е" foot of the 
jon, but it is at least equally possible that they may 
pressions of the feet of different persons.. That ifem 
b is therefore absolutely neutral. 
ards the other item I entirely agree with my learned 
hat in this case- what the appellant was doing was 
was making & confession to a Police Officer. But the 
on comprised not merely words but géstures, and what 
ht, to be done is, while not proving the words, to prove 
bs and further to prove all that.is necessary to give 
pance to those gestures, But I quite agree that gestures 
паь эв much а part of a confession as are the words used. 
ht item of evidence also must,be discarded. 
brefore I think the order 9t acquittal, as I have said, in 
эзе is inevitable, - - 
























"Accused acquitted, 


Shah J. 
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. Before Mre Justice Heaton and Mr. Justice Shah... TEENER 

 EMPERỌR ` | endi 
NA j ` ae Sid de 

“HAMNARAYAN AMARCHAND, ws! an) ай 


Oriminal Procedure Code (Aet 4 of 1898), Bec. 835 Joinder. of афи 
‘Same transaction — Preparation of false balance sheets for two years = Secretaries, 
iveasurers and agenis of the Company cannot be tried at.one třial on two charges 
Jor the two balance-slieets—IRdian Companies 4 Act (VII of 1918), Ses. 888. +. 


. The accused, who .were secretaries, 'breasurers and ‘agents of. 8: Mill 
Company at Poona, were. charged with preparing false balance-sheeta · оѓ 
‘the Company for the years 1912,and' 1913. The charge in relation, to the 
balance-sheet for 1912 was based on the allegation, that in that year the 
Company made no profit and that in taking. the profit ‘declared, the асойвей, 
m committed the offences of cheating and ' criminal misappropriation, * "The 
charge with reference to the balance-sheot of: 1913 was that the accused in 
wilfully making a false statement of profit earned’ by the Company’ -in!' the 
palance-sheet, committed an offence under 'в, 282 of the “indian Companies ` 
Act, 1913, The accused were tried.at one trial on both these ore and, 
convicted and sentenced, On-appeal :— . 

, Hed, that there was a misjoinder of charges, for the pifppaation ! "ot sie 
balanoe-s!. cots for, the years 1912, and °1918 could, nob, be régarded ав 
forming the same ‘transaction, within the meaning of в, 935 of- “the Criminal 

' Proéedure Code; 1898. Uf ig à prts egt 

Per Heaton J.—"I régard the preparation of these twa balan ce-sheets - 
as entirely separated occurrences. The - balance-sheet for che y ‘year ‘1912 
was prepared from the’ accounts of that year. Ib related to airs of 
that year and had for its purpose the presentment, truly or fe cot the 

: condition of the Company as the agents wished it to appear , ir b year. 

„Similarly wjth the balance-sheet of 1913." 6 

Per Shak J.—“The aola attributed to the accused in 

 palance-sheet of 1912 are quite distinct and separate 
attributed to them in respect of the balance-sheet of 1913, ` a 
to no. possible meaning of the word ‘transaction’, oan it be вай 
aote form part of the same transaction. ‘The acts are quite 
point of time; thereis no continuity of action. The enquiry: 

- the question of profite in “the year 1912 would be quite , 
essentially different in its scope ‘from the inquiry which has | 

‘with reference to the aota attributed to ће acoused in resp 
balanoe-sheet of 1918." It cannot be said that there was а 
common to these two sete of acts.” pe a Va cum 






















' THE accused, Ramnarayan and Chaturbhuj, wer 
secretaries, treasurers and agents of the Poona · Сов 
` Silk Manufacturing Company. 


*Oriminal Appeal No, 58 of 1919, passed by à, Wiles, Fir 
from convictions and sentences Magistrate ab Рбопа, ‚ ^ 
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case, , Нөге сіб seems to me that to apply the words ‘thé ваше А Cz. J. 
transaction,’ to these two: separate. proceedings ів to’ confuse 1919 
the meaning of those words with the idea of things that are’ — 77 
donein pursuance; of a conspiracy. From tHe prosecution ENNIUS 
point of view it is perfectly correct to say that both: these RAiNARAYAN 
balance-sheets were prepared in pursuance of a conspiracy. Heaton J. 
One only has to think over. the matter; а little carefully 
however, to вве that. this idea of a canspiracy: covers a very. 
great deal that cannot be included in the idea of ‘the same: 
‘transaction.’ If we were to take those: words .ав covering в 
case of this kind, it would lead us to treat the samo acts of 
misconduct or fraud, however often repeated, as constituting 
the same, transaction, if there was the same general purpose 
underlying ihe. repeated acts. But something far more 
definite.than that is required, before separate proceedings oan: 
be brought :within the meaning of the: words ‘the same 
transaction’. I cannot, I confess, think of апу way of: 
describing the preparation of these two balance-sheets so as to 
bring them within. the.true idea underlying the words ‘the 
same transaction.’ І regard the preparation of these two 
balance-sheets as entirely separated occurrencos.. The balance- 
sheet for the syear 1912 was prepared from the accounts of 
at year} It related to the affairs of that year and had for 
purpose the presentment, truly or falsely, of the condition 
ths Company, ав the Agents wished it to appear in that. 
т. (Similarly with the balance-sheet of 1913. The two 
seem to me to be quite as distinct as where you have a 
of. dacoits co operating with the same goneral purpose of 
der, who commit several dacoities.at different places and 
different times. I never heard it suggested that occur- 
nees of that kind,should be regarded as forming parts of one 
ransaction though three of such cases might be tried together: 
on other grounds. Therefore it seems:to me that the joinder 
of these charges was against the law, that, therefore, there 
has not been a-proper trial and that the appellants must be 
acquitted and discharged. 
We then have to consider what is to follow. For my part 
I think it better that the proceedings should end here: and 
now, and that they should not be revived. I think- ВО, amongst 
others, for, these reasons; It is now an old story. The 
Company, has: been wound. up and has come to an end; The 
appellants have been subjected to a trial of considerable length 
and toa very long period of suspense between the trial and 
Е, 98 
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the heating: of- the appeal, and: they must have been раб to 


г very serious expense.in: connection: with ‘legal charges.: That: 
‘being. во, it вебшв tome. that it would be oppressive: to have: 


thom: tried ver: again unless, this were :а: case of а very 
flagrant type. ERE = oen so atl 

‘As regards. the.. charge’ for. thé: year ‘1912,’ after hearing 
what: has been ‘said on behalf of the defence and giving close: 
attention to the evidence,it seems to me ‘doubtful-whether tlie' 
conviction ‘would be sustained. : When ‘we’ came to ask the 
Advocate General, who appears for the prosecution, whether he 
would elect, if further proceedings were taken, to go on with 
that charge.or withthe one relating to the year 1918, he said that 
he would igo on with:the latter charge, that forthe year’ 1913, 
So what we are concerned with now is the broad: general facts’ 


. relating to.that charge. It is о charge under в, 282 of the new 


Companies’ Aot; which makes the preparation of э false balance- 
sheet, іп itself an "offence. Prior to the''enactment: of! that 
section: the preparation. of a false balance-sheet in itself was 
not:an offence.. .That-is a. matter which. may. ud properly b 
takon.into' consideration. ns, 

Then the evidence, the judgment: of the: Magistrüte - dd. 
as, I. understand it, ‘the theory:of the prosecutioh does not во 


, much: suggest that Weine dealings with fraudulent persons why” 


- appollants—was not ihe enrichment of themselves, but the 


much ‘concealed ‘that ought .to.have been displayed, b 


have cheated-iheir directors or their sbaré-holders; as wi 
persons who have, it may be, presented the balance- sn 






havo done this for the purpose - of. enabling ' the - Compan 
survive;as 8 working Company ; to give it ‘another cham 
‘tiding over yoars of difficulty and eventually reaching. ye 
of scourity. .And' I. think the case as a whole suggests’ th 
this really. was: so and that the object:of the accused—th 


benefit and survival of the Company: Whether that Бе really 
the: truth:.of the. matter: 1 cannot say, but it isa view of the 


.ouse which. presents itself very readily to the‘ mind aid which 


we are cortainly justified in оар aB &' a'working пурын 
for the,time being. 


. Those being tho .conditions, then, I think that -it would 
indeed be, ЖИБЕ oppressive if we:were to diroct that further 
proceedings should: ‘go on.: Бо I think we should express ‘that 
opinion and, that: our order: should ‘be ny that the appel, 


lanta ів bevaequitted and ео 
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„RHAH J.—In view of the importance of the case X -desiro А Cid. 
to.state briefly. the: RUBER aon which ‘I ашы ith my a 
learned brother. , ‚ок 

MPEROR 

. The two-appellants.in . “this case. were tried‘ fointly- on diva 2. 
charges’ by the First Class Magistrate: of Poons; and after ВАМЧАВАТАМ 
в prolonged trial, the learned Magistrate convicted. them’ of all 
the offences charged and: sentenced them to different torms of 
imprisonment. · I. 

‘The appellants ЕМ an m to the Court of Session 
at Poona, and that appeal has been transferred to this Court. 
"Аъ the outset I-desire.to express :my “agreement,-with the 
remasks' of.my learned brother as to the delay that has 
occurred in the hearing of ‘thisappeal, though in a large 
measure it is attributable to the exceptionally. heavy record, 
and to the-circumstance that it is an- appeal from ' tho’ judg- 
ment of a ‘First Class ‘Magistrate. in а warrant case And not 
an appeal from the seme 9 a Sessions Сон as is жау 
the саве, · 

^ After arguing . dios "€ on the merits as p ths set of 
charges connected with the balance-sheet of 1912, the counsel 
for the: appellants urged that the joinder of the chargés- in the 
' presen tengo Was contrary to the provisionsof the Criminal Pro- 

cedure Code, and that the whole trial was illegal. -We have heard 
ed Advocate-General as to the joinder of the char ges 
legality of the trial and as to the order to-be made in 
nt of the trial being found to be illegal. · The first four 






to the balance‘sheet for the year'1912;and the point of 
thy charges is that the profit of Re. 35,179 for the year 1912 is 
shown in.that balance-sheet dishonestly with & view to induce 
ie directors to.recommend and the share-holders to sanc- 
> эп. the. declaration of а dividend, whenin fact there was 
no profit, and ‘further that’ the:two accused. dishonestly 
received their respective: dividends'.in connection with the 
shares held by thom in this Company and the commission 
which,;would be.due .бо them ‘under’ the Articlos: of.’ As- 
sociation on the profits shown :in. that balance-sheet.. That 
is the substance of the.first four:.ehargos.* It is not sùg- 
gested: that the. joint trial of the accusediin respect of. these 
four: charges would. Бе, ‚орёп to’ пу: M d if' there were 
no further independent charge.. . ^ 
. The further. charge. relates ‘to. the making of. DE Hla balanco- 
sheet for ‘the year 1913. which is, an offenec-.punishable under 
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А. бв. 7. g, 282 of the Indian Companies Act, VII of 1918, the balance- 
1919 sheet having been submitted to the Directors and share-holders 
== , after the Ist April 1914 when the Act. came into force. The 

Бишк joint trial of ће ‘two acoused in respect of all these charges can 

BAMNARAYAN be justified only if the-acts-attributed to the appellants can be 

Shah J, ‘reasonably held to form part of the same transaction. Under 

= вв. 235 and 289 of the Code of Criminal Procedure, the charges 
‘that could be jointly tried must arise out of acts committed 
in the same transaction or so- connected together as. to form 
the same transaction, · І do not think that s. 234 of the Code 
has any application to the facts of this case; The trial. Court 
has allowed: «the joinder of charges against the accused im spite 
of the objection raised on their behalf; and the question now 
is whether this joinder is legal. 

In my opinion the acts-attributed to the accused in respect 
of the balance-sheot of 1912 are. quite distincte and separate 
from the acts-attributed to them in respect of the balance- 
sheet of 1913, and'according to no possible meaning of the 
word ‘transaction’; can it be said that these acts form part 
of the same transaction. The acts are quite separated in point 
of time; there is, in-my opinion, no continuity of action. 
The acts attributed to the accused in respect of*the balance- 
sheet of 1912 relate to the declaration of profits for, ihe: year 
in the balance-sheet while tho acts attributed to th 
in respect of the balance-sheet of 1918 relate to varioi 
detailed in the charge, which have practically no con 
with the profits of the year 1912 and the declaration 
dividend and the charging of the commission in respect of that 
year. The inquiry relating to the question of profits in fhe 












its scope from tho inquiry which would have to'be made wit 
reference to the acts attributed to the accused in respec 
of the balance-sheet of 1918. “Lastly,-it cannot be. said that 
there was any object common to thesa two sets of acts. As to 
the. first set of charges the accused are said to have shown: the 
profits during the year.1912 falsely_in order to earn -their 
commission and the dividends.on the shares. As.to- the 
other charge the object is said to be to conceal the true. con- 
dition of the Company, in order to keep it. going. Thus the 
opjects are essentially different. The way in which the charge 
in respect of the balance-sheet of 1913, has been explained. by 
the learned Advocate-General with reference to the items of 
depreciation, reserve fund, and the unpaid dividend accounts 
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llustrátos to my: p inind'olasely that;the:aots said :to-hàáve* ‘boon :А: On J. 
'done: with reference to the charge under . a. ‘282: of. the Indign ‘1919 
Companies ‘Act are entirely distinct’and:have reference éolely rie 
to thé. balance-sheet of 1918. It is-true that'thé: charge under v 
‘g. 282-of the-Indian. Companies Act-as:framed in the lower RAMNARAYAN 
‘Court relates to many more items ;: and- it: may. be that-the Shah J, 
general object-of. concealing the true, condition of the Company 
‘was-common: to -the preparation. qf the- balance-sheets’ for 
variots-years, including the years'1912 and: 1918. That’ in 
fact is:the only ground upon which-it ів suggested:that the 
several acts may be treated as constituting the same transaction. 
A gued-that during all the years of'stress and’ ‘difficulty the 
“оғ this'Company-tried to under-eatimate: the “losses and 
m estimate ‘the: profits -of-the' Company with a-view. to 
. Athe- true state ,of the Company. Assuming.that:to be 
"Penn al purpose underlying the preparation ‘of these 
‚‚ \eets' for: many ‘years -particularly- the balanco- 

ће years'1910 %о 1918; I do not think-that-such 

J purpose ‘can afford any justification for: treating 
irent “acts: attributed. to the accused’ as forming 
e same transaction within the meaning of ss, 235 and 
e'*Code.. ‘Thus ‘the joinder,of the charges is clearly 
to the provisions of the Code: and it follows that 
e trial is illegal. 
uestion then arises as to sisse we dhoii. ed a 
of the accused. I am clearly of opinion that in the 
sts of.justice no retrial is needed’ and that it would be 
er to allow the proceedings to terminate at this stage. 
he prosecution are to'a certain extent: responsible for the 
trial on all these ‘charges: - The original complaint 
ained allegations covering all the charges, and I do not 
anything in the proceedings to show:that the prosecution 
any, time attempted to make it clear to the trial Court; that 
e joinder of charges, could not. well be justified. .On the 
nirary the trial proceeded in spite of the objection raised 
y.the defence. .. Further the trial in this case. has. been-much 
‘prolonged .and,;&s the voluminous, needlessly voluminous, 
record: ofthe-case shows, undoubtedly very expensive:-to both 
.the ‘parties, ' Besides’ the circumstances connected with the 
i charge also.suggest that there should be no further trial. The 
.léarned Advocate-General has-pressed Гог в retrial in-respect of 
he charge under s. 282 of the Indian. Companies, Act - relating 


= -sheet of 1913; and ав ће. explained the charge, 






















^ 


142 


A On. 4. 


1819 
~ 
киин 


THB BOMBAY LAW REPORTER. [ VOL, XXL 


no doubt, the. retrial would be. much 1 more limited in its вворе 
than the trial which, proceeded om the charge as framed in the 
lower Court. The charge under s. 282 of the Indian Companies 
Act as framed in, the. trial Court necessitated an inquiry , into 


Ramranavani the accounts of the Company ranging over a period from 1894 


Shah J, 
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1919 


—— 
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fura Act (VII of 1899), ‘Seo. 15A—Penal Code (Act ALY of 1860), Secs.. 


0,1913, It must be remembered that the acts attributed to 
the accused substantially, relate to the year, prior to . the 
coming into force оѓ ‘the. new Companies Aot, and. that . the 


.balanoe-sheet is to а, certnin extént the result of. the. accumu- 


lated errors of the past years.arising out of a faulty ‘method 
of keeping accounts and not the result of any „dishonesty .on 
the part of the accused: , Treating the charge under s. 282. of 
the Indian, Companies. Aot. as limited in- the manner now 
suggested on behalf of the prosecution, І donot, think that 
the, interests of justice demand that there should be miy 
further trial on that: charge. ` 

As regards the set of charges relating „Бо “the: balanos: sheet 
of 1912.the learned Advocate-Genoral has fairly conceded that 
there need, be no. retrial. I do not think that. any” useful 
purpose could be served by ordering. ‘апу. further pri 
in connection with those charges. 

On these grounds I э with: the order | propos 
learned brother, . 
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' ' CRIMINAL REVISION. 
B Before Mr, Justice Heaton and, Mr. Juetics Shab, Е 
| EMPEROR 


BEHRAMSHA RATANJI* 


> .114—Transporting, © importing апа ETE cad ош а ‘licens 
© Abeiment, oo ss 

:,Acoused No. 1, a trader: in ваканы who had himself no licens 

either for the import, transport or possession of petrol, entered into an 

arrangement with Ouma Brothers(represented by accused Nos, 9 and 3), 

, who were licensed petrol vendors, that thoy were to receive and store, for 

' acouséd No. 1 the petrol that wag sent to him at Ahmedabad, Atcordingly, 

'* accused No, 1 had‘ consigned to bim petrol fron ` several places, which 


*Criminal Application for Revision, ' Bapuji, City Magistrate, | First 
No, 353 of 2818, from conviotions айй ' Class, at Ahmedabad. . P2 
\ 


“sentences passed by -Bulakhidag:- ·; "P. 
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: “patrol was reóelvod.and stored by accused Nos: 9-ánd 8. "The accused 


No. 1 was convicted for this, under в. 15A of the Petroleum. Act, 1899, of, 


transporting, -importing and possessing petrol without а. license; and 
accused Nos, 2 and 3 were conyleted of ,Bbetting Ыш in so doing, 
‘Accused Nos, 2 and 3 having applied to the High Court :— 
наа, that accused Noa. 2 and 3 had committed nò offence, ‘inasmuch as 
it wasa perfectly. legitimate thing- for Cama Brothers ‘or any one else 
` ‘with a proper license to store-petrol' which had baei sent to Ahmedabad in 
~i uthe name of and for accused No, 1, hog Я 
= Тик ‘decused Nos. 2 and З were the manager ‘and servant’ ‘of 
we ў styled Cara Brothers at Ahmedabad, which held & 
license} | for storing fifty drums ‘of dangerous petrolon at 
Ahmedabad. : The accused: Мо. lad no lieense; but he was 
desirous of’ desling іп petroleum. Не, therefore, arranged 
with Cama Brothers that they should receive ‘and’ store’ for 


him pottol "which ' accused ` Nas T Would 'order ant from: "up 


country. \ 

‘Accordingly, accused No.1 spaniel twelve ешш of danger- 
ous p^^ um from Rajkot oii the 7th February 1918 ; he trans- 
port ‘ht drums from Banpür on the 14th idem, Those were 
т {о accused: No. 1 in ‘his name; they wero received 








o^ ums that were similarly’ received, accused 
` his customers at Ahmedabad. 
cused-No. 1 was convicted of importing, 
SseBsing petroleum’ without a license, under 
ешп Act, 1899, and sentenced to pay a 
‘\ch of the three offences; accused Nos. 2 
of having abetted accused No. 1 and 
в of Ев, 50 and 30 respectively for each 
Ës- -v VL OLS, t ў у; ' 
“The ‘accused No. 1, who had an appealable sentence passed 
on him, appealed to the Sessions Court at Ahmedabad. 
,Acoused Nos. 2 and 3, who had non- -áppealable sentences, 
applied to the High: Court under criminal ‘revisional juris- 
diction. | 


ОН. V. Divatia, for accused Nos. 2 and 3. 
8S. Patkar, Gov ernment Pleader, for the Crown, 


“HEATON J.—We, are ‘much obliged’ ‘to the Government 
Pleader i in this case for the pains he has takén to make ‘as 
acquainted’ with the prosecution view of the matter. . He was 
not originally instructed to ‘appear, ‘but: the - Magistrató's 
judgment presented &o- much difficulty to us that: we asked 


148 


А, Cn, J 


1919 
-~ 


EMPBROR' 


v. 
BEHRAMSBHA ` 


t by a Brothers for accused No о. 1. ' Out of these, ' 


744: 


А. Orud.. 


1919 I 
— 


EMPEROR: 
ГА 
BEHRBAMSHA': 


Heaton J, 
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him to look into the:papers of the: mie eno pat Before: us. the. 
case-for the prosecution. 

That case appears’ to be ibis: Жыш No. 1, sho] isa 
trader in Ahinádabad, finding that the price of petrol had 
risen in. February 1918 and being anxious to make a profit 
out, of this rise in price,.took to dealing in petrol., He. had 
himself. по Jlicense- either for the. import -or transport or 
possession of petrol. .So he entered:into'an arrangement with 
Cama Brothers, of whom. accysed: Nox `9 is a representative, 
that they, were, to receive for him and store for.. him .the, patrol, 
that was, sent to. ,Ahmedadad to his name. Thereafter he- sold, 
some petrol ; of. his that was in, the- custody. or. possession., of 
Cama, Brothers. He also imported from Rajkot | eleven! drums, 
which уеге; верь. covered by a railway receipt . іп, the name of 
accused, No..1’s firm which was taken: possession of in Ahmeda-. 
bad and stored by Cama Brothers, He also transported in a 
similar. way. a quantity of petrol from-Ranpur to Ahmedabad. 
It is quite immateria? for the purposes.of the point h we. 
have. to. consider to. trouble. either about the soon Me 
dates.. It suffices for our purpose to assume that the = 
and import by accused No. 1 was contrary to. пе р 
of the Petroleum Aot. .. 

All the three acoused were - tried by: the. Fi 
Magistrate in Ahmedabad, accused, No. 1for the. comm 
the offences of transporting, importing and possessing wi 
license and accused Nos. 2 and 8 for abetting him in so 
They, were all convicted. The. sentence inflicted on аб, Ҹ 
No. 1 was an appealable sentence... He has appealed E 
appeal i is still pending before the Sessions J udge of Ahmedabt 
The sontences inflicted on accused Nos, 2 and 3 were n 
appealable. So they have applied to us in our revisiona 
capacity toset aside the sentences. 

We .assume for the purposes of this case that accused No о. 1 
has been, rightly, convicted, and we further assume that, 
accused .Nos. 2 and 8 have done all the physical things which 
the prosecution allege that they have done. The case turns 
entirely on what was their intention. It would be a perfectly 
legitimate thing for Cama Brothers or any one else with: a 
proper license, to store petrol which had been sent to. Ahmeda- 
bed.in the,name of;and for tle accused , No, 1. Cama, "Brothors 
had а, proper , license, and in storing petrol they. теге not, in 
any way. whatever, breaking the law so long .as.they did, not. 
exceed the. quantity -which they, were licensed „to, store or, 
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‘possess, ı Tt is not alleged against them: that they did -exceed А. Ca. J. 


this’ quantity. "They "were under no “obligation to inquire 
‘whether accuséd-No. J had received the pettol'in a licensed or 
an unlicensed мау. ‘That was no business of-theirs any more 


1918 
—— 


EMPEROR 
v. 


. than it was the'business of the Railway ‘Conipany, ’ when they BsszawssA 
cárried'the petrol, as they did in this-cage, to'inquire whether Heaton Ј. 


the’ person, transporting it:had or had ‘not-the пввеввагу license. 
. On the: facts 'alleged,. moreover, ів: ‘quite clear to my 
pking-that we must:, assume “that "Cama "Brothers wers 
orant- that the law. was being deliberately broken and we 
t -continue.so to assume, unless- definite : ‘circunistandes are 
lished: from whieh. it must be: reaagnably’ inferred that 
в Brothers: were'*in collusion · ‘with Parikh Brothers; 
„the firm of- accused Мо. li or-át least that they 
W: y ibat i in storing-accused No. l's petrol they "were helping 
to!dealiàn petrol which he! had: obtained by illegal 
8, that is; by importing or transporting’ without а license. 
only. particular reason’ which ‘is given "for ‘inferring that 
Brothers ‘were ‘eolluding ` -with Parikh’ Brothers and did 
pt the' petrol: -was obtained: by- ‘mothods” deliberately’ 
p to^ the provisions ‘of the lai; is thàt' they liave not 
entitely frank account of their part'it in the ‘aflair. It 
hat “they: have nòt, though" on the Magistrate! в judg-' 
` nob-suré that: ‘even’ that cán bo-said. ' Unfortunately- 
56661: come''before a- ‘Magistrate, it‘ very commonly 
ве people 'dò'not give a frank ' explanation of -thè 
atanves. although‘the-true circumstances may be, as far 
y'are'concérned; perfectly innocent." So it” ‘seems ‘to me) 
‘there are not- ani СЇР бгр ДЬ do definite- ` 
‘suggest -that.Cama Brothers were acting in’ collusion with' 
cused No. 1 for the purpose of evading the law. Indeed, if’ 
Һай. to conjecture’ one ‘way’ or the other; Т should’ be disposed 
td conjecture "that" they were not ‘conscious thatthe ‘law ‘was ; 
being intentiońaliy evaded.’ E! ‘think’ the "Марі шә" ‘has ‘i in’ 


ПРУСИ 






















| fraudulent inthe саве.: "Now ‘there Was riothiing’ at ell "wiioh | 
мав: früáudülént- im 'the ordinary’ sense ‘of that: ‘word. - “Abctised”’ 
No. I’ may’ havé ‘been guilty of importing and ttanisporting ` 
petroleum, ' "without: à ‘license’ ‘and he. may" have ‘been: мегӯ ' 
properly : convicted. “(As’ to” that we ' do” rot” ‘éxpréss any ` 
' opinio: Whatóvor:) ' But во "far as the evidence discloses the 
oircuin&tantes,'he did’ not act ‘in’ any fraudulent way. He | 
“acted perfeotly openly. Not so much às if trying to evade ` 


R ot 
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"understood to suppose. that because в man has acted ope 
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the law dlandóstinelj but as if openly’. defying: the law. -For 
he -had the petroleum gent by“ railway, covered by:a- railway 
receipt in-his own name, во that everything which 16: was 
necessary to discover as against him was made patent.: If once 
this idea.of fraud, of something clandestine or deceitful, is 
_ eliminated, and І think 16 must be eliminated in this case, there 
really- romains no: reason that I can see for supposing that 
Cama. Brothers were acting in anything but a perfectly straight- 
forward, natural and business-like-way.. 1.00 not-wish 




















and not fraudulently, he may not have acted contrary to 
law. I am assuming that accused. No. 1 did act contra 
the law and that he has been rightly convicted. 

-The case is, if anything, even .weaker' on the- poin 
possession than it is in the matter of transport and im 
It is said that accused No. 1 was for the purposes ‘of’ the 
in possession of the petroleum which was actually o 
premises of and under the control’ of Cama Brothers who ha 
license, „ I ‘will not say anything . as to whether in, 
circumstances. accused . No. 1 could be rightly. con 
possession, because that, is .a point.for the-Sessions 
Ahmedabad to decide. .But:it. seems to me that by. ‘п 
of ingenuity can Cama Brothers be.said to have abet 
No. 1 in being in possession against the law of this 
unless, of course, it. were clearly etabli&lied that the 
conspiracy. between Cama Brothers and accused No. 1 f 
purpose of evading the law.: As.Ihaye already expl 
such в conspiracy is not suggested by the evidence and. cir 
stances of the case. . Even.if it were, І should still be 'v 
doubtful whether Cama Brothers ‘could be said to abet t] 
unlawful: possession by accused No. 1, of petrol, су 

. Y have dealt with the case.at quite:considerable length, 
because it seems to me to be a case of-some importance, : I 
think the Magistrate has 80 used the: law, in this саве, as to 
show, that there is & very real danger’ that perfectly, legiti- 
mate "business operations. may. be: Obstructed and rendered 
difficult . by applying &.law like the Petroleum ‘Act with & 
stringency that was never intended. 1 think that: , When ` 
transactions, that there i isan intention to defeat the law, those 
assumptions need to be. based on something substantial.. If 
too readily .made,: they ‘will have the effect of шеш per- 
fectly legitimate business, 
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` І think, "therefore, that in the case. of these two applicants, 
Behramsha Ratanji accused No. 2 and Vanmali Devchand 
accused No. 3, the convictions must be set aside and the fines, 
if paid, refunded. | * 


SHAH J.—I agree. 


И, ЖО , Convictions ael aside. 





ЕЛ 7 ———J 
t  *Réfore Mr. Justice Heaton and Mr, Justice Shah, + 
i ш EMPEROR 
E | | v. : 
Wn ABU HASAN.* . 


Defence of India Consolidation. Bules, 1915, Rules #14, #8, £9, 80t—Melting of 
í sovereigns — Attempt —Initiation of proceedings— Consent in writing—Consent 


valid though nature о )f offence not stated— Consent mentioning accused’ by name 
only, without reference to offence. ў 


Acoused No, 1, а professional melter of gold and pm was found near 
` the heated furnace in. his workshop with a orucible containing-molten 
silver and 580 sovereigns olóse аб hand, He’ was, on these facts, found 
< guilty of the offence of ‘attempting to melt sovereigns punishable under 
"les 21A and’28 of the Defence of India Consolidation Rules, 1915; and 

“ва МФ 2 who supplied him with the sovereigns was convicted of 
7 the offence. The consent in writing, as required by Rule 30, 
only for initiation of proceedings against accused No. 1 alone; 
it the nature of the offence nor acoused No. 2 was mentioned. The 
pa having applied to the High Court :— 
_— 





in&l Applications ‘for Revi- like manner as if he had himself 
i 390 and 397 of 1918, from committed the act, , 
ons and sentences passed by: > 29. Whoever contravenes any of 
| Dalal, City . Magistrate of these rules shall, where no express 
confirmed on appeal by. W. T. provision is made herein for the 
Sker, Sessions Judge of Burat, punishment of such contravention, 
The rules in question гоп, as be punishable with. imprisonment 
WB8:— С . for а term which may extend to 
la. No person shall melt, break ` three years, or with fine, or with 
i use otherwise than as ourrency, . both. 
burrent gold or silver coin. 3) Save: as otherwise provided 
this ‘rule. *ooin' means coin in rule 25 (2), no Court shall take 
‘is legal tender under the cognizance of any offence punishable 
an Ooinage Act, 1906 (ШІ of . under these rules unless the Local 
). . Government, a Chief Presidency 
6 Any person who attempts to Magistrate, a District: Magistrate, or 
nit, Oreabets, or attempts to abet competent military authority not 
'ommission of any "dct prohibit- ? being below the rank of a Lieutengnt 
y or punishab'e under these Colonel has, by order'in writing; 
[Pat be doomed to have acted , consented to the initiation of the 
ntraveution of these rules in proceedings. 


1919 
-— ž ' 
February 18 
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©- , , Held, (1.that acoused No. 2 was entitled. to an acquittal, the, consent 
1919: „under Rule 30 having been silent about him ; PE р и 
— (2) that the consenb jn queetion was nob inoperative a8 degards acoused 
. Емрнвов: ' No. 1, though the nature of the proceedings ‘to be initiated against him 
мая not specified ; 
(3) that accused No. 1 was guilty of attempt to melt sovereigns, for, the 
. only act that remained unperformed to complete the offence of melting the 
sovereigns was the final acb of putting the sovereigns into the molten 
silver in the crucible, 


a 
Axsu' Hasan: > 


D 


AccusED No. 2 (Ratilal) took 580 sovereigns from ee 
i'ei апа gave them to accused No,.1.(Abu Hasan) who was a 
professional melter of gold and silver at Surat. 

Accused No. 1 Reated; the furnace in his workshop. and 

placed upon it & crucible with silver in it. The silver melted 
and filled nearly three-fourths of the crucible. ` He had ‘also 
ready . at hand the 580 sovereigns covered with paper. Before, 
however, he could put the sovereigns into the ‘molten silver 
for, melting them, his shop was raided and hu was arrested. 
‚ The two accused wore tried by the City Magistrate of Surat, 
the. first. accused for the offence of attempting to melt, ,8Qve- | 
reigns (Rule 21A of the Defence of India Consolidation Rule 
1915) ‘and the second accused for abetment-of the same. 

"The próceedings against the accused were a 2 
a consent in writing obtained under Rule 80 from thé 
Magistrate of Surat. The consent in question motely | 
assent to the initiation of proceedings against Abu: 
(accused No. 1) of Surat in the Court of the Fira 
Magistrate of Surat.: RU did: not refer to accused No. :2 
nor didit mention the' ‘nature of the offence. 

It appeared from the evidence led at the trial ` t 

d uanal. method of melting gold for the purpose of. refini 
was to'add to-it double the: quantity of molten Bilver : 
particular temperatüre, ' ' Thus, if 300 tolas of gold were pli 
in 600 tolas of molten silver, they would melt in 2 S 
minutes. "The -ingot, when,cooled, was to be, put .into Ai 
acid; which » when? heated таш ерли the gold from 
silver.’ : } г 

The trying Magistrate convicted the accused of the off 
Mert on.£he following grounds :— 







z 9. * Tb seems to me that rule 28 has a wider application than в, 11 - of 
P Fenal Code’ which section 18 restricted bythe phrase “and in 
eatiempt does any act towards the commission“of the ‘offence.”’: The foll 
may be quoted from Ratanlal’s Law of Crimes ; H. Stephen says: “Ап atti 
to commit а crime is an act done with intent to commit that crime and. for. 
part of a series of aots which would constitute its actual commission, if it \ 
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iterrupted, ‘Ther point at which such а series. of aots ЕА cannot, be. 
" but % depends upon the ciroumstances of each particular case,” Iti is, 
efined’ авап agb “done in part execution’ ofa criminal’ design; amounting” 
than mere ‘preparation but'falling short ‘of ‘actual Gonéummation ‘and 
ng:except, for failure to consummate alIthe elements; of the substantial. 


judgment ; "In sho H definitions i in such matters are dangerous things, 
only safe 3 Way ‘of "deciding i in any particular сазе whether an “attempt? 


side.in accordance with dictates of common sense.” TP 

‘cused were sentenced to: undergo rigorous imprison- 
four months;.and to pay.each а fine of Rs. 200..." > 
\‘eonvictions “and sentences .were. confirmed . by,. the 
Judge on.appeal;.on the following grounds:—.. :. ' 
f the Rules under,the Defence of India: Ао. requires - that the 
agistrate ehould iby, order in writing ‘consent, to the initiation, of 
, This he has done, ‘Lhe rule does nob require, that the acoused 
aimed though aoonsed No. 1 is mentioned by name in Ex. 13. The 
€ ubór'has' based i an elaborate argument on'the ‘analogy’ of as. 196; 


'97-of the Code'of' Criminal: Procedure! . Without going 'into- that 
pinion that the District Magistrate's’ consent: to, the initiation of 


No. 2 also. At’the most, it ‘would be. an‘ iregalárity covered. by 
eCode ^ e ve 
‘the offences themselves -are nieta it appears .that acoused 


it haa been held in І. L, К. 32 Mad. p. 3 ab p. 87, and L L R, 
; that а sanction for the substantive offence covers ‘ abetment. ^ 
-acoused-No, l'is concerned it: appears that he had done every 
e purpose of melting the sovereigns short of. actually placing them 
cible, The Magistrate has stated the law,on the poinbin para 19 of 


is coristitubes'an abtempb to commit the offence, of. the remarks of 
kburn J. їп т, y..Cheeseman, 31 Lid. (M. C.) 89. "nr 


‘The accused: applied to the -High сеш un its үи 
evisional. jurisdiction. hat "D T ) 
Jinnah; with A. D. Sabnis, for абапаей No. 1 
Binning, with Р. B. Shingne, for accused No. 9. 


"Biraügman: (Advocate: ~General) with 8. S. Patkar, Govern: 
‘mént Pleader, for the’ Crown. 


HEATON,:J:— We are hearing these: ааа in revision, but, 
as wellas.the pointof law, we have liad tho evidence laid.before 
us, It is а prosecution under the Defence of: India Consolidation 
Rules of, 1915. ..Under.Rule 21 A of those. Rules.-it is mage 
an offence to malt any current gold coin. ‚ It'is urged. against 
the accused No. 1 that’ he attempted: toi. melt’ a: number: of 
sovereigns, and ib:is. conceded that if he.did-attempt to melt 


'a orimó hasbeen miade or nob is to ‘consider the facts of that саве . 


gs whioh is all, that rule 80 requires is sufficient to, cover the case . 


the sovereigns to acoused No 1 to. melé and. therefore abetted; the , 


749; 
A, Ов. J. 
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v 
EarPEROR. - 
v. 


In 23 Indian, Cases, page 476 the following is the remark: vat the olose Аво. Hasan. 
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A, Ов: д. 
1919 
-= 

EM? EROR: 
v.. 

Авс ‘Hasan 
Heaton J. 


_ the written consent, but that.was.not done; or pos 
_ will not say certainly), ‘by describing the offence. it the 


_ that accused No. 2 must be acquitted for the reason 


. merely technical matter. We are dealing with an act whic 


initiated against him,’ 16 transpired: that there was 
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ў. 
sovereigns, he is guilty under this rule together with ano 
rule which penalizes: attempts.‘ It'is provided by Rule 80: 
‘no Court shall take -cognizance of any offence punis 
under these’ rules”: unless. certain authorities, amongst 
is the"Distriet Magistrate, have “by order in `жт1їйп ооп 
to the initiation of' the proceedings". We have in thi 
the order in writing which purports to be the consen 
initiation of the’ proceedings, and ‘that document reei 
in: the exercise of the authority vested in him by rul 
District Magistrate of Surat “hereby: consents ‘to: pr 
being: initiated against Memon Abu Hasan of Sur 
Court of.the First Class Magistrate of Surat. . The n 
the proceedings is not stated in the order. Memon "i 
is the‘accused No. 1 in the ease. After proceedings h 





















man, accused No. 2 in the case; who, it is allaged, 8 
offence: by providing. the: sovereigns. It is, claimed 
that there is no consent in writing to any proceedings 
him, That, I think, is во. „He might be got st, it s 
me, ab most in only two ways, either by entering his 


conaent; ‘and thereafter showing that he was concerned 
particular. offence. But this has not been done eithe 
is no offence described in-the consent in writing, and -t 
of accused No. $ is not mentioned, therefore, it seems 


have stated: * that ‘the proceedings against him have not 
consented to in writing. This. is ға great deal more tha 


has been made an offence by certain rules which are temporary 
in their nature and are made to meet a special emergency. ~ It 
is specially provided that there must be consent in writing 
for the initiation of proceedings: This, is intendod as a real 
safe-guard and it must be given full effect to. That has not 
happened in this'case as regards àcoused No. 2. ЖӨ 

. This rule about а сопвепё іп writing is, as I read it, intended 
to be an undertaking by the Government that no one ‘shall be 
prosecuted unless ' his case has been considered by one of 
the authorities named. This has to be shown by а consent 
in'wfiting. There is no guarantee here that the ‘case of 
accused No. 2 received any consideration whatever from the 
District Magistrate. Therefore: to uphold his conviction 
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would cause a breach. of ап undertaking given by the А. Св. Ј. 
Government. To that we cannot possibly consent. 1919 
It is urged also that the consent in writing does not properly — 77 
cover even the case of accused No. 1. We think, however, EHE 
that i& does cover his case, because he is named and from what Аво Hasaw 
happened contemporaneously with the grant of this consent Heaton J, 
there. is no doubt that the nature of the proceedings to be —— 
initiated was known and understogd, so that the omission 
of mention .of them in the document does not-render that 
document inoperative as. regards accused No. 1. But I must 
say. that the document is very carelessly drawn up, and 
further that proper care and attention ought io: be given. to 
these matters by the responsible officers. 
.l will now turn to the facts. It was “proved to the 
satisfaction of the trial Court and of the Court of appeal that 
‘when. the polige raided the shop of accused No. 1, they found 
a furnace ready heated and.on it a crucible containing molten 
silver and near it a large number of sovereigns in an open 
dish or receptacle so placed as to be ready for transfer to the 
crucible. It is contended that these facts are not established 
by the evidence, and in particular that it is not shown that 
there was a.scrucible on the furnace with molten silver in it. 
No doubt,that fact was disputed before the trial Magistrate 
and-evidence was recorded. before him to show that there was 
no crucible. , The Magistrate, however, found that there’ was а 
crucible with molten silver in it, and when the matter came 
up ih appeal before the Sessions Judge, he recorded in his 
judgment, “It is admitted that when the shop of accused 
Nó. 1 was raided, a furnace was found burning. with a 
crucible on it containing molten silver". If that circumstance 
yas admitted before the Court of appeal, I feel no: hesitation. 
‘whatever in accepting it ав a fact, sitting here as a Court 
of Revision, The facts, therefore, are as stated in the judgment 
of the Sessions Judge, and what those facts mean beyond any 
doubt to my mind is this: that the .sovereigns were there 
for the purpose of being melted, and that the crucible with 
the molten silver on it was there for the purpose of having 
those sovereigns or some of them placed in it. 
The only point tbat remains then is to consider whether this 
does amount to an attempt to melt these sovereigns or some 
of them, , It seems to ше that it does, I will take a case that 
has been referred to—Queen Empress v. Luzman®™, it ів 


(1) (1890) 2 Bom. І, R, 286, 296, 


259. 


A. Св. J, 


1919 
= 


EMPEROR 
v. 
ABU HASAN. 
- Heaim J. 
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‘staled thal Sir Lawrence Jenkins described an altempt‘in 


these words:—“‘An attempt .is:an intontional preparatory 


` action which fails in object—which so fails through circum- 


stances independent of the person who seeks its accomplishment.” 
‘We have another view of what an attempt i is'sbated.in the case 


‘of Emperor v. Chandkha Salabaikha™, in which at page 555 


there’is a quotation.of what Mr. Justice Blackburn said, that 
‘if the actual transaction has commenced which. would have 
ended ‘in the crime; if not interrupted, there is clearly: an 
attempt to commit the crime.” The transaction in this case 
comprised the heating of-the furnace,. the placing of the 
silver in the crucible, the placing of the crucible with the 
silver in the furnace, the lapse of time required to melt the 
silver and finally the depositing of the sovereigns ‘in the 


‘crucible containing the molten silver. The whole of this 
somewhat complicated, and by.no means brief, transaction had ` 
-been accomplished-except the final act of? putting the sovereigns 


into the molten.silver in the crucible. That in my judgment 
shows, and clearly shows, that there was an attempt to ‘commit 
this offence: : Тан I think that the poo? No.. 1 -was 
rightly convicted, : à 

But I think. that having regard: to the TUN that 


_the melting of coin was forimerly:not an ‘offence and, we are 


told, formerly not uncommon ‘and that it has been made an 
offence by special rules of a temporary. character to meet в 
special purpose' and. that so far as we know this ів ће; ЁгвЬ 


casé of. the kind in these’ parts—cortainly the first case that 
‘has come before us—we think that the punishment need nob’ ре 





so severe ав that which:has been imposed. 


We therefore change the sentence of imprisonment tà 
imprisonment for that period. which the accused No. 1 has\ 


alréady : undergone, - and: , we шө the арй of fine 
unchanged. ` 


‘Accused No. 2 is ee aid the- Boe if eil, must be 


refunded: 
Suan, J.—I -— 






(d) (1919) L L. R. 37 Bom, 653, 655 ; 18 Bom, L. Б, 564, 





А 


* Order accordingly;: 
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Before Mr, Justice Heaton and Мт. Justice Shah, 


EMPEROR 1919 
= 
ve March 26 


RAMKRISHNA HARIBHAOO VAPKE.* 


Workmen’ в Breach of Contract Act (XIII of 1859), Bec, $— Agreement to serve for 
a fined period’ in consideration Jor an advance— Agreement not falling ae 

ns 7 the Act P 

For an advance of Rs, 280, of which Rs. 186 represented a previous 

advance and Rs, 100 were в cash loan, the applicant agreed to serve as ап 
artisan for,a period of ten years оп a monthly salary of Rs. 40. The 
advance made was фо be worked off at the rate of Rs. 5 to be deducted from 
the monthly salary, The contract contemplated further advances and 
pibvided that if any part of the sum advanced orto be advanced remained 
unpaid at the expiry of ten years, the applicant would serve on the same 
terms till the whole amount was paid off :— | 

Наа, that the contract in question did nob fall within the purview of the 

Workmen’s Breach of Contract Act, 1959, inasmuch as the prirfcipal item 
was the undertaking on the part of the applicant to serve on a salary of 
Ra. 40 per mensem for а period of ten years, and the advance was a sub- 
ordinate thing intended to secure as far-as possible a due fulfilment of the 
contract of service, 

THE facts were that one Vishnu (complainant) was the manu. 
facturer of ailver vessels and other articles and had his factory 
at Ville Parle. The applicant Ramkrishna was a workman in 
silver articles. 

On the 17th January 1917, Ramkrishna passed an agres- 
ment/in favour of Vishnu, under which for an advance of 
“Rs: 286, the former agreed to work as a workman in silver for 
a period of ten years. Of the sum advanced, R$. 186 repre- 
sented a previous loan; and Rs. 100 only were given as a cash 
‘loan at the time of the contract. Ramkrishna was to receive a 
monthly salarly ‘of Rs. 40, out of which a sum of R, 5 was to be 
‘deducted every month and applied towards the payment of the 
advance. The agreoment further provided that if any part of 
‘the original advance or an advance made thereafter remained 
unpaid at the-end of ten years, the workman was to serve on 
the same terms as long as the advance was paid off. 

Under this agreement, Ramkrishna worked up to the 14th . 
of April 1918, after which he absented and refused to work. 

Vishnu, thereupon, took proceedings against Ramkrishna 
under -the Workmen’s Breach of.Contract Act. The trying 
Magistrate ordered the latter to join his work within seven 

*Criminal Application for Revision by V. H. Thakor, Resident Magis- 
„Мо, 1 of 1919, from ап order passed trate, First Class, Bandra, 


R. 95 
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А, Ов. J. days from the date of the order under в. 2 of the Aot. 


1919 Ramkrishna applied to the High Court. 
EHE M. M. Kotagthane, for the applicant. M 
v. Coyajee, with V. C. Kelkar, for the complainant. 
RAMKBISHNA Qu К . 
Нашвнао Нұлтох J.—The main purpose of the contract is that the 


artificer shall work for ten years for his. employer. · One 
of its stated objects, and а most important one,-is to prevent 
the artificer leaving his employer’s service during the period 
of ten years, 1 cannot believe ‘that such contracts as this 
were ever intended to come under Act XIII of 1859. To me 
the words taken with the declared object of the Act definitely 
suggest that they were not. йы d t 
Therefore I think the rule should be made absolute. 


SHAH J.—The question arising in this application is 
whethér the contract between the parties falls within the 
purview of Act XIII of 1859, The applicant entered into а 
contract with his employer on the 17th January 1917, where- 
by he agreed to serve for в period ‘of ten years ona salary of 
Rs. 40 per mensem as an artisan and not to go elsewhere 
leaving his service, The -employer purported: to advance 
Rs. 286 ; but it is found that Rs. 186 represented the previous 
advances and that Rs. 100 only were advanced in cash at the 
date of the contract. The advance is described as. having 
been made in cash for the work to be done under the contract. 
The applicant agreed to repay this sum of Re. 286 by dedugting 
Ra. 5 out of his salary every month. He agreed to. pay, off 
the advance in ten years. The contract contemplates further 
advances, and also provides that if any part of the .вйп 
advanced or to be advanced remains unpaid at the expiry of 
the ten years he will serve on the same terms till the whol 
amount is paid off. 

Taking the terms of the contract as a whole, it.seems 
to me that the principal item is the undertaking on the part 

`of the applicant to serve on a salary of Ra. 40.per mensem 
for ten years, and that the advance is really a subordinate 
thing intended to secure as far as possible a due fulfilment 
of the contract of service. The sum of Ra. 186' advanced from 
time to time prior to the contract cannot be treAted as an 
advance of money on account of the work to be, performed 
under the-contract. The remaining sum of Rs. 100 advanced 
in cash has по -doubt some relation to.the work under.the 







А 
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contract. . But in effect it is nothing more than а loan, which A. Ca J, 
the. workman is bound to pay in any.event, and which the 
contract. provides may be paid off at the rate of Rs. 5 per 
month.. The Act of 1859 relates. to contréots in which 
workmen have received advances of money on account of the ЁАмквІвннА 


1919 


—= 


EMPEROR 
бк, 


RIBHAOO 


work which they have contracted to perform. Ido not think | — 
that the advance in the present case fulfils- that condition. I Ненов J, 
think that the; present. contract is jn the main a contract of 
service for ten years accompanied: with an advance of money 
which may be paid off from the wages which the workman is 
to earn under the.contract, but which cannot be said to have 
been made on account of the work which he has contracted to 
perform. In my opinion the Act does not apply to such & 
contrast. І, therefore, agree that the rule should be made 
absolute and the order of the lower Court set aside. 


Rule made absolute. 


ано сл 


' Before Mr. Justice Heaton and Mr, Justice Shah. 
"TX In re DINBAI JIJIBHOY KHAMBATA.* 


Criminal Procedure Qode (Act V of 1898), Bec. 435—High Court—Powers of April 7 
vevision—Order passed by а Magistrate—Diatriot Municipalities Act (Bombay 


| Act ITE Gf 1901), See. 161 (8t. 


Tho High Court of Bombay has power, under s, 435 of the Criminal 
Procedure Code, to revise an order passed by a Magistrate under s. 161 (2) 
‘of the Bombay District Municipalities Act, 1901. | 
- THE applicant owned a house at Andheri, for which the 
Government had appointed a Notified Area Committee under 
в..188 of the Bombay District Municipalities Act, 1901. 
Оп the 1st.September, 1917, the Committee issued a notice 
pon the applicant calling upon her to do certain drainage 
work and.informing her that failure to comply with it would 
mean “that the Committee will effect these improvements out 
of its funds and recover the cost from her.” 





*Criminal‘Application for Revision 
No. 61, of 1919, against an order 
passed by V, H. Thakor, Resident 
Magistrate, Е. 0., Bandra. 

+ The-seotion ruás thusi— ^ ' 

161 (2). Any prosecution under this 


Act or under any bye-laws_ there- 


under may, save,as thercin otherwise 
provided, be instituted before; any 


Magistrate and every fine or penalty : 
imposed ngder or by virtge of this 


Act or any by-law thereunder, and 
algo all claims to compensation or 
other expenses for the recovery of 
which no special provision is other- 
wise, made in this Act, may be 
recovered on application to such 
"Magistrate, by the distress and sale 
of any moveable property within 
the limits of his jurisdiction belonging 
to the person from whom the money 
is claimable, 
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The Chairman of the Committee: visited the -applicant’s: 


premises on the 13th October 1917, when he suggested: that 
there existed no need for a drain, but that certain other -work 
be done, which was duly performed on the 24th November’ 
1917. 


drain. On the 19th June. 1918, the Committee issued -a тоне 


on the applicant calling upon her to pay Rs. 146. 


The applicant having failed to pay the amount, the- Com- 


After this, іп April 1918, the Committed’ ТАЯТ tho. 


mittee applied to the Magistrate for its recovery. Dog 


The Magistrate ordered, under s. 161 (2) of the Bombay 


District. Municipalitjes Act, 1901, that the amount shoudd ‘be : 


С 


recovered from the applicant by distress. om 


The applicant applied’to the High Court. 


Соуајев, instrusted by Khambaita & Co., for the applicarit, 
S. S. Patkar, Government Pleader, for the Crown. 


SHAH J.—In this case the Notified Area Committee for 
Andheri gave notice to the owner of a certain house to 
construct certain drainage work specified in the notice under 


the rules framed by the Governor in Council under ће Bombay, 
Distiict Municipalities Act. It is'said that the owner. failed to` 


carry out the work, and that it was completed by the {Notified 
Area Committee. An application to the Resident Magistrate 
of Bandra was made under s. 161 (2) of the Bombay District 
` Municipalities Act, for the recovery of the expenses incurred 
by the Commiftee as provided by rule 62, clause (6) of \the 
-rules ‘applicable to the Committee. The owner of the ‘house 


pleaded in ‘effect ihat the Chairman of the Committee had~ 


substantially’ modified the terms of the notice, and that thè 
work as suggested by him having been carried out, she was 
not ‘liable for the expenses incurred by the Committee. The 
Magistrate directed the expenses to be recovered by distress, 
It is this order for distress that is now sought to be revised. ! 

The first question is whether this order is liable to revision 


\ 


\ 
\ 
Н 
\ 


by this Court. І think itis. The first part of sub-s. (2) of- 
s. 161 relates to prosecutions to be instituted before "any ` 


Magistrate ; and if is unquestionable that the power which the 
Magistrate E ini respect of any prosecution is aejudicial 


power and any order made by him would be:the order of an- 


inferior criminal ‘Court liable to revision by this Court. The 


power, which he has to exercise under the latter part of the 
gub-section is ordinarily of а ministerial nature.. But thig 
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part of this sub-seation refers to such Magistrate as has been- A.-On, Jo- 
referred to in the’ first’ part of the sub-section ;.and I.do not, 18919 
see any good reason to hold that ‘such Magistrate’ is nob ап, 77 
inferior criminal. Court, and that his, orders” are-not liable одот. 
to revision.’ It may be that having regard ' to the nature. of ' ee 
' the inquiry. that a Magistrate has to make when an application ^ —— ` 
is made to.him for:the recovery of fines or penalties or sums: 
for compensation or for expenses, there: would not be any ' 
scope for revising his orders ordinarily. For instance, where 
the: fine or penalty or compensation-is otherwise duly de- 
termined, he would not be concerned. with the question of 
determining the amount. But there may be occasions whenhe: 
may have to determine the amount of compensation or expenses, 
where it is disputed: and -the scope’ of the ‘inquiry will: 
necessarily depend upon the nature of the defence put forward: 
by the owner on an application under the latter part..of sub- 
‘section (2). But it is clear that the Magistrate will have to 
make some inquiry in. proper cases; and I see no reason to. 
treat such an inquiry as purely ministeria], when the i inquiry, 
contemplated by the Magisirate i in the former part of the same. 
sub-section is purely judicial. This view is in consonance 
with the dechsions of this Court under s. 84 of the old District 
Municipal Act (Bombay, Act VI of 1873), which corresponded 
in part to the present sub-section (2) of s. 161: see Municipality 
of Ahmedabad v. Jumna Punja®, and Queen-Empress v. 
Nathu®. No doubt the wording of that section. was different, 
But Ido not think that the Legislature ineant to effect any 
change in this respect; and I gather that meaning from the 
circumstance that both these powers are referred to in one 
sub- section, and that one of them is purely judicial. Unless 
the contrary meaning is clearly indicated, I think that it is 
reasonable to hold that no differential treatment is intended 
in respect of orders made by Magistrates under.sub-section (2). 
The decision in Zn re Dalsukhram Hurgovandas™ relating to 
в. 86 of the Bombay District Municipalities Act is an instance 
in point, and is inno way inconsistent with the constr uction 
which I put upon sub-section (2) of s. 161. 

The next quéstion is whether there is апу ground to revise 
the order, If it were clear that the learned Magistrate made x 
his order after making proper inquiry as to the merits of the 
eontention put forward by the owner of the house, I would 


Q) (1891) L L. К. 17 Bom, 731. (3) (1907) 9 Bom. 1, В. 1347. 
(2) (1891) Unrep. Cr. О. 55. 
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Аг Ов. J’ not interfere. But itis alleged in the. petition thàt.the order- 
1919 was made without making any inquiry as to the merits of 
2 NUN the contention raised by the owner, and as it is not denied - 
Jummor. before us, I thihk under the circumstances it.would be proper: 
Bah J, ` to direct the' Magistrate to make a proper inquiry and to 
== determine whether the notice of the Notified Area Committee. 
` was in fact modified by the Chairman as alleged by the. 
petitioner, and whether „he was.competent фо . во modify 16. 
according to the rules, The. learned Magistrate purports to 
find that the notice was neither modified nor cancelled. But. 
it is not clear that it was the result of a proper inquiry on the 
merits, 
I would make the rule spate: set Agila the. Sider fo. 
distress, and direct the Magistrate to dispose of the application 
for the recovery of expenses according to.law. . 


Heaton J.—I agree to the proposed order. 

We have to find out the meaning of clause (2) of s. 161 of tha 
Bombay District Municipalities Aot and it is a difficult task. ` 
If the words “and also all claims...in- this Act” were omitted 
there would not be any great difficulty. The section would then ` 
provide for the trial of certain matters by a Magistrate and 
for the method of enforcing the fines and penalties inflicted 
by the Magistrate. The former would be a judicial, the’ latter 
a ministerial, act: the former gould be юе by this" (ош; 
and, as I think, not the latter. i 

The introduction of the words “and also all claims etc." 
makes the real difficulty. The section in general however ; 
provides for (1) the arriving at a judicial decision; and (2) 
the.carrying out ministerially of that decision. Taking the , 
general meaning you cannot have the second without having 
the first. That meaning must also, I think, apply to the case\ 
of “claims to compensation or other expenses,” unless some 
cogent reason to the contrary is forthcoming, and I cannot 
find such reason. That being so it follows that there must be 
a decision on the claim before the aniount can be recovered 
and that decision must be a judicial decision. 

This may or may not be what was intended sien: the 
section was enacted. I decide that it is what ‘was intended. 
If it is not, the Legislature should make the matter elbar. | 


Rule made absolute. . 
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- Before Mr, Justice Heaton and Mr. Justice Shah 
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Vv. 
.  BYRAMJI PUDUMJI (No. 1).* 


C: entonmient Code, 1918, Rules 107A, 97t—-Butlding in a ruinous condition—Order 
of Magistrate—Non-compliance with the order—Penalty, | 
' Under rulé 107 A of thé Cantonment Code of 1912, it is competent to a 
! Magistrate to sentence a person for having persisted in the failure to carry 
` out his order only as regards the past; but not as regards failure in the 
. ' future. . 

Tax applicant Byramji Pudumji owned a е within 

the lifnits of the Cantonment at Peona. e 


On the 25th May 1918, the Cantonment authority at Poona . 


issued ' a notice against Byramji, under rule 97 of the Canton- 
“ment Code {of 1912 to carry out certain repairs to the bunga- 
low, within| thirty days from the said date. Byramji had 
appointed his agent-under rule 231 of the Cantonment Code of 
1912. - On the 7th August 1918, the agent was fined in a ‘sum 
‘of Ба; 60; йо: failure to: comply iius thé- notice dated 25th 
‘May. 

$ On the 35th September 1918, the ТЕНИ Magistrate 
issued a/summong against Byramji to answer to а charge of 
‘shaving {failed to comply with notice No. 16 dated 25th May 


©1918 (tó carry out the repairs to the bungalow) under rule 97 
of the-Cantonment Code of 1912". The case was transferred to 
the Court’ of ‘the District Magistrate of Poona. The learned 


ху took up the case in the party’s absence, and passed 


an; order, on the 27th October 1918, as follows :— 


/*Oriminal Application for Revision 
No, 39 of 1919, from an order passed 
py A. & A. Westropp, District 


/ Magistrate of Poona. 


/ 


+The rules run as follows : 

97. Where any building, wall or 
structure, or anything affixed there- 
to, or any bank or tree, is, in the 
opinion of the cantonmenb autho- 
rity, in a ruinous state “or in any 
way dangerous either, in the case of 
an occupied building, to the ‘occu- 
pier or to the public,the cantonment 
authority may, by notice in writing, 
require the owner or occupier there- 
ОҒ forthwith either to remove the 
same or to cause such repairs to be 
made as ib may think necessary for 


the safety of the ocoupier or of the 
public, and, if there is, in the орі- 
nion of the cantonment authority, 
imminent danger, it shall forthwith 
take such steps to avert the danger 
as it may think necessary. 

107 A. Whoever fails to comply 
with any notice issued under sub- 
section (3) of в, 92 or under any 
other section of this Chapter, shall 
be punishable with fine which may 
extend to fifty rupees, and in the 
oase of a continuing failure, with an 
"additional fine not exceeding five 
rupees for every day after the first 
in regard to which he is convicted 
of having persisted in the failure, 


` 
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“А daily fine of Rs, 5 per diem is hereby imposed from the, 1st November on 
the owner Mr, Byramji until such timeas the bungalow.. is repaired to the 
satisfaction of the Cantonment authorities.” 


Byramji applied to the High Court. 


Velinkar, instructed by Payne & Co, for the applicant. 
-. S. S. Patkar, Government Pleader, for the Crown. 


Heaton J.—It is urged—and I think correctly urged— 
that the order made by the, District Magistrate. of Poona 
fining the applicant is, in the form it took, illegal. The order 
was made under the provisions of Rule 107A. of the Canton- 
ment Code. It was proved to the satisfaction of the District 
Magistrate on 27th.of October 1918 that the owner of ae house 


‘in the Poona Cantonment had persisted in failure to carry out 


an order made under Rule 97, and taking the words of Rule 
107A, he was punishable with afine not exceeding Rs. 5 for 


‘every day after the first in regard to which he ‘was convicted 


of having persisted.in the failure, He couldiof course be 
convieted with having persisted in the failure only as regards 
the past; he could not be convicted of a failure in regard to 
the future. A fine of Rs, 5 а day therefore mighit have been 
imposed for the material days up to the 27th of October. .But 
that was not done, The District Magistrate, taking, I have 
no~ doubt, a sensible broad view of the affair, cdme to the 
conelusion that it, was. unnecessary to impose a fine forthe past 
failure., But to emphasise the need of obedience to the order 
previously made, he directed that a fine of Rs, 5a day should 
be paid from the st of November. That date was iù the 


` future, and as the words of the rule show, he was pot 


empowered to make an order as to the future. That part\of 
his.order therefore is illegal and must be set aside апа the: 
fine, if paid, should be refunded. 





. Saag J.—I agree, 
Order set aside, 
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`- Before Mr, Justice. Heoton and Mr, Justice Shah. 


EMPEROR . 
v. 
BYRAMJI PUDUMJI (No, 2). 


Cantonment Code, 1978, Rule 97—Building in, а ruinous condition—Cantonment 
authority— Notice of removal, 

It is competent to a Cantonment authority, in issuing a notice under 
rule 97 of the Cantonment Code of 1912, terequire the owner to do one of 
the two things, viz., to romove the building or to cause repairs to be made, 
It ів nob nevessary thab the notice must always be in the alternativo either 
to remove or to repair, the choice lying with the owner. 


Tat accused owned a house within thee Cantonment limits 


of Poona, 
On the 6th July 1918, the Cantonment authority-at Poona 


' served а notice on the accused. , It ran as follows :— 


“м otice is hereby given to you under the provisions of Rule 97 of “the Can- 
tonment Code to remove ‘Bungalow Мо. 4 situated in Victoria Road which is 


in а ruinous and dangerous state within two months of the receipt of this notice . 


failing which the law will be enforced,” 

The accused was unable to carry оць ће requisition of the 
notice, owing to the epidemic of influenza in Poona; but he 
attempted to carry out repairs to the bungalow. 

' On the 25th September 1918, the Cantonment Magistrate 
of Poona/issued а summons against the accused to answer to 
а chargé of not complying with the notice. 

"The/proceedings were transferred to the District Magistrate 
of Poona, who found that the accused had disobeyed the 


. notice, and fined him in a sum of Кв, 25. 


/ 


The accused applied to the High Court. 


/ Velinkar; with Payne & Co., for the: аны 
' Р. Bunter, for the complainant: ~ 
8. S. Patkar, Government Pleader, for the Вока 


HxATON J.—The only point asto which it is necessary 


“for us to express an opinion, is the meaning of Rule 97 of the 


Cantonment Code of 1912. Rule 97 runs as follows :— 
“Where any building, wall or structure, or anything affixed thereto, or any 


bank or tree, is, in the opinion of the Cantonment authority,-in a ruinous 
' state or in any way dangerous either, in the case of an occupied building, to 


the occupies or to the public, the Cantonment authority may, by notice in 


writing, require the owner or occupier thertof forthwith either to remove the 





“Oriminal Application for Revi-  Westropp, District Magistrate of 
sion No. 38 of 1919 against convio- ` Poona, 
tion and sentence passed by A. В, A. ' ` ~ 


R, 96 
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same or to cause such ropairs to be made as it may think necessity for the 
safety of-the ocoapier ог of the publio, etc.” - 


The point arises in this way: The Cantonment authority 
sent a notice tuder this section to the applicant to remove а 
building and the applicant says that the notice was not a 
legal notice, because under the section it had to be a notice 
to him, he argues; either to remove or to cause repairs to be 
made. So we have to choose between two alternative meanings 
of these words. Do the words describe tbe notice and must 
the notice always be in the alternative either to remove,or to 
repair, the choice lying with the owner; .or do the words 
describe a power given to the Cantonment authority: who may 
choose whether the notice shall be to remove or shall be to 
make repairs? I hold that the latter is the true interpretation. 
I do so, because, firstly, I think that the words themselves, 
apart-altogether from any ‘extraneous considerations, mean 
this. And secondly, if we take extraneous matters into 
account, they seem to me to lead to the same conclusion. I 
gather that the meaning of the framers of this Code was to 
give the choice not, to the owner, but to the Cantonment 
authority. If the framers of the Code had in view the 
interests of the publie, the requirements o£ safety and of 
sanitation, it seems to me that it inevitably follows that the 
'intention was to give the power to the Cantonment, authority 
and not to leave the choice to the owner of the property. 

I think, therefore, that the Magistrate's order war correct 
and that the rule should be discharged. Y 


SBAH J. 21 agree. 1 desire to add that at one stage of the 
argument I was impressed with the contention urged by\Mr. 
Velinkar that under ‘the rule an option’ of removing the 
building or of effecting the repairs which ma&y be specified by 


' the Cantonment authority should be given in every notice to 


the owner. Воб on a further consideration І feel satisfied, 
that the argument is more plausible than sound, and that the 
words of the section convey the meaning that the option is 
given to the Cantonment authority of deciding, when any 
building is in & ruinous state or in any way dangerous to the 
ocoupier, whether the owner shall be required - to remove the 
same or whether he shall be required to cause sucherepairs as 
‘may be necessary for the safety of the occupier or tlie public, 


It is also clear that, if due regard is had to the object and the · 


scope of this rule, that is the interpretation which ought.to 


s 


\ 
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be accepted. Iam unable to see any force in the suggestion 
made on behalf of the accused that if it were intended that 
the option was not to be given to the owner in every notice 


given under this rule, the expression “require¢he owner or 


occupier thereof forthwith either to remove the same ог to 
cause such repairs to be made as it may think necessary for 
the safety of the occupier” would not be appropriate I 
think that if the framers of the Code intended to give to the 
Cantonment authority the power of deciding whether under 
certain circumstances the building should be removed or 
whether it should be repaired in a particular manner, the 
expresgion used would be appropriate. \. 


^ ; Rule discharged. 





Before Mr. Justice Heaton and Мт. Justice Shah. 


EMPEROR 
- v. 
МОВАВЈІ RAGHUNATH GUJARATI.* 


Penal Code (Act XLV of 1860), Seo, 415—Cheating—Currency notes—Shop-heeper 
io whom currency notes are tendered in payment retaining a small amount in 
depreciation of notes— Ресей, not practised. . 

The agcused, a shop.keeper, having sold goods worth Rs, 9.12-0 to a 
oustomej, received in payment two currency notes, one of Re, 2-8-0 and the 
other of Re, l. Instead of returning ll annas, ав he ought to have done, 
he paid only 0-93 to the customer, saying that the notes were not worth 
their.face-value, On these facts, the acoused was convicted of cheating. He 
having applied under the criminal revisional jurisdiction :— 

4 Held, that the offence of cheating was.not committed, for there was no 
‘deceit, inasmuch as the oustomer was nob induced to hand over the notes 

| f by any representation on the part of the accused that he would get change 
/ caloulated on the face-value of the notes. but the notes were handed over 

'/ “in the ordinary course of the sale and purchase and what really happened 
was that a’ dispute then arose as to the correct amount of the change due 
to the customer. Н 

THE accused held в grain-shop in the weekly- bazaar held at 

Jalgaon on the 16th ‘November 1918. Не sold six seers of 

jowari to the complainant ‘Wana for Rs. 2-13-0. The com- 

plainant tendered in payment two currency notes, one of 

Ra. 2-8-0, and the other of Re. 1. Instead of returning to the 

complairfant 11 annas, ав he ought to have done, the accused 





* Criminal Application for revision First Class Magistrate, East Khon- 
No, 28 of 1919,against conviction and desh, : 
sentence passed-by Q, B, Naralikar, 
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А. Ов. 1, paid the ыра only 0-9-8, saying that the alae of the 
1919 note was less by 0-1-9. > - 
ne On these facts the accused was tried for the ofende. of 
Ямна cheating. He' was found guilty of the offence and sentenced 
MURARJI фо pay a fine of Rs. 25. 


RAGHUNATH 


= The accused applied to the High Court, 


P. B. Shingne, for the accused. 
S. S. Patkar, Government Pleader, foy the Crown, 


HEATON J. —This is & case whioh is both гөй апа 
important. A customer purchased from a shop-keeper. goods 
the price of. which was Rs. 2-18-0 and he tendergd in 
payment two currency notes, one of ‘Rs. 2-8-0 the other of 
rupee one. The shop-keeper accepted the notes and the change 
which apparently he ought to have given was annas 11, but 
he tendered as change only 9 annas and 3 pies, saying that 
the notes. were not worth their face value aiid that 1 anna 
and 9 pies was charged by the shop-keeper on that account. 
At least that is what in substance happened, though of course 
we cannot’ be sure from the evidence, what were the exact 
words used. What happened exactly next we do not.know 
from the evidence. But we know either that the customer 
complained tu ‘a police officer or that the police officer saw 
what had happoned and intervened, for the two notes paid to 
the shop-keeper were} attached, a Panehanama was made and 
the shop-keeper was sent before а Magistrate who), after 
taking evidence, framed a charge of cheating. The accused 
pleaded guilty to the charge. He was convicted and sentenced 
to pay а fine of Rs, 25 and he has applied ‘to this Court, in 


revision. 
First I will deal with the plea of guilty. I feel ane 
' certain in my own mind that the accused never intended by: 
his plea of guilty to admit more than that the facts ‘alleged | 
against him were true. Whether on those facts he ought to 
be held to have committed the offence of cheating is really a 
question of law, as to which the plea of the accused must be 
considered immaterial, Magistrates sometimes make mistakes 
of this kind. They think that because an,acoused person 
admits the facts, therefore he admits that he has cgmmitted 
the offence with which he “їв charged. ^ This is one of those 
cases in which the admission of the facts does not amount to 
an admission of the offence. Therefore I shall proceed to deal 
with the cass as if there were no ples of guilty, 
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For cheating there must be deceit, In this case obviously 
there was no deceit at all in the earlier part of the transaction. 
There was a sale of goods after the usual inquiry as to price 
and there was a tender of the price by the purehaser. So far 
then there was clearly no deceit. But it is said that the 
shop-keeper deceived when, he stated that the notes were not 
worth their face-value. Whether he said this before or after 
he had taken the notes into his hands does not appear. But 
in substance it is to my mind perfectly clear that there was no 
deceit dt all The customer was not induced to hand over the 
notes by any representation on the part of the shop-keeper 
that he would get ‘change calculated on the face-value of the 
notes, He handed the notes to the shop-keeper in the ordinary 
course of the sale and purchase transaction and what really 
happened was that a dispute then arose ав to the correat 
amount of change due to the customer. He claimed 11 annas 
calculated on the face-value of the notes. The shop-keeper 
said he would give only 9 annas and 3 pies, because the notes 
were not worth their face-value. ‘It is, as I judge it, simply а 
case of a dispute between the shop-keeper and the customer, 
and іп. по way whatever a case of deceipt, and certainly. nof.& 
case of cheating. That is the only matter that we have to 
consider. The case may illustrate the fact that there are 
economic and financial difficulties about these notes. With 
that we have nothing to do, We have merely to decide 
whether the ‘present applicant is guilty of the offence of 
cheating, and in my opinion it is not a matter even of the 
ali htest doubt—I hold that it is perfectly clear—that he 
never committed the offence of cheating in this matter at all. 

I think our order should be that the conviction is set aside 
И nd that the fine, if paid, should be refunded. 


Snan J.—I entirely agree. = 
Order веі aside. 
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Before arr. Jtistice Heaton and. My.’ Justice Shah. i 
In re CHANDULAL RANCHHOD.* 


` Criminal Procedure Qode (4% Vof 1898), Secs, 488, 489—Magistrate—Order of 


maintenance—Sx sequent decree for restitution of conjugal rights— Decree not 
" executed — Payment by the husband of maintenance money кыа ad 
tion by wife for increase in the amount of maintenance. 
A magisterial order awarding maintenance to a wife was passed in 1910. 
The husband obtained in 1919 а decree for restitution of conjugal rights ; 
' but he never executed ib, and went on paying the maintenance amount to 
, .his wife as before. On the application of the wife, under s, 489 of the 
, Criminal ,Procedure Code, .the Magistrate ,inoreased the amount of 
| maintenance i in 1918, The husband having applied :— 


Held, ‘that the wife was not i ina position to make a proper аррбоаноп 
under в. 489, because there was по subsisting order under s. 488 of the 
Oriminal Procedure Code, the same having heen put to an end by iis deoree 
‘of 1919. . 

Ons. Bai Dahi obtained an order, on ‘the 22nd October 1910, 
from the, Court of the City Magistrate at Ahmedabad, against 
her husband Chandulal (applicant), awarding her maintenance 
at the rate of Rs. 5-8-0 per mensem, 

Chandulal filed in the meanwhile a civil guit against his 
wifé Bài Dahi for restitution of conjugal rights; and obtained 
& deoree on the 18th June 1912. The decree, however, remain- 
ed unexecuted. Chandulal continued to pay every month 
Ra. 5-8-0 to his wife as maintenance as before. ' 

In 1918, Bai Dalii applied to the Magistrato under в. 489 of 
the, Criminal Procedure Code, for increase in the amount of 
maintenance. . The Magistrate ordered on the 30th October 
1918 the amount of пацана to be raised to Rs. 10. ® 
month. 

` Chandulal applied to the High Court against the order, \ 


H. V. Divatia, for the applicant. | b 
G. N. Thakor, for the opponent. ; 


Heaton J.—This is in form an application under s. 489 of 
the Criminal Procedure Code by a wife who in the year 1910 
obtained an order under s. 488 for maintenance from her 
husband. She asked for an increased allowance and that is 
granted, and now the husband has applied to us in the exercise 


of our revisional powers. . 





*Criminal Application for Revision Bapuji, City Magistrate, First 
No, 14 of 1919, against conviction and Class, at Ahmedabad, 


“sentence passed by Bulakhidag 
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The facts we have to deal with are these: The order under А, Ca J. 
в. 488 was made in.1910. In 1912 the husband obtained a 1919 
decree against his wife for restitution of conjugal rights. E 
That decree was never executed. The wife has never since OmAwpuran 
1910 lived with her husband and the husband has continued Ваноннор 
to pay without objection the allowance directed by the Heston J. 
Magistrate’s order of 1910. Those, as the case is presented 
to us, are undisputed facts, ` 
It seems to me that the decree of 1912 did as a matter of 
law determine or putan end to the Magistrates order under 
s. 488, and for this simple, but to me convincing, reason. Тһе 
deerge for restitution of conjugal rights is a statement by а 
Court of matrimonial jurisdiction that husband and wife are 
under an obligation to live together and that the wife has no 
right to live apart from her husband. , The Magistrate’s 
order of 1910 was in law a statement that the wife had a 
‘right to live apart from her husband ; but of course, in the 
_.nature of things, ‘any order made by : Magistrate in the 
;of the limited powers conferred on Magistrates by 
‘XXXVI of the Criminal Procedure Code, is subject 
forders of civil Courts exercising matrimonial 
‘om For it is those latter. Courts and they alone, 
@ the power to say finally what are the legal relations 
the husband and the wife.. A Magistrate under 
ar VI of the Criminal Procedure Code is granted a very 
éd power for the sake’ of convenience and that only. 
геѓоге it seems to me that the wife was not in a position 
make 8 proper application under 8. 480, because there was 
o subsisting order under s. 488. However in all the circum- 
бало of the case we have to comé-to the conclusion that the 
Magistrate should treat the application nominally under s. 489 
‚вв an application made by the wife under 8-488. The 
Magistrate should hear any further’ evidence that may be ' 
offered and what arguments are offered and then determine, 
in, the light of the circumstances at or about thé date of the 
application, whether the wife is or is not entitled to an order 
for maintenance under в, 488, and, if she is, what the amount 
of that maintenance should be. The proceedings should be 
returned to the Magistrate for this purpose. 
| ‚ We set aside the order which &he Magistrate has made. 


SHAH J.—I agree. . 
| | Order set aside, 
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‘offence is, therefore, exclusively triable by a Court of Session as menti 
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` Railways Aot special provision has been made for such oases when the offe, 


' THE BOMBAY LAW REPORTER. { VOL XXL 


CRIMINAL REFERENCE. 








Before Mr, Justice Macleod and Mr, Justice Pratt. 
" EMPEROR 


v. 
DHONDYA DUDYA.* 


Railways Act (IX of 1890), Secs, 180, 186 (а)— Митот offender—Triable by 
An offence punishable under в, 130 read with s, 126 (a) of the Indian 
Railways Aot, 1890, is nob exclusively triable by a Court of Session ; but 
can be tried by a competent Magistrate. e 
THE accused, a boy of nine years, put а nail in the joint of 
rails on a failway between Bélgaum and Desur stations of the 
Madras Southern Maratha Railway. He was tried for an offence 
under s. 130, read with s. 126 (a) of the Indian Railways . Act, 


by Lieut. J. P. Davies, Cantonment Magistrate, First, Class, at 
` Belgaum, who convicted him of the offence, and ort 


his guardian Rama should execute а bond of Rs, 50 t 
the boy from committing such offence again. 

The District Magistrate of Belgaum being of op! 
the Magistrate had no jurisdiction to try the case, re 
саве to the High Court, observing as follows :— 

“The punishment provided for the offence under s, 126 (a) is е 
for Ше or imprisonment for a term which may extend to ten en 


у 


is under the age of twelve years : this does not appear to grant jurisdic, 
to a Magistrate to try the offence under s. 126 (a). The Magistrate has tri, 


. this case in a summary way. If the procedure, be wrong, the SN 


will be void under в, 530 (7) of the Criminal Procedure Code." | 
There was no appearance on either side. 


Mactzop J.—This is a report by the District Magistrate 
of Belgaum under в. 488 of the Criminal Procedure Code of 
the case of the accused Dhondya bin Dudya'a boy aged nine 
years wko has been convicted by the Cantonment Magistrate 
of Belgaum: after a summary trial of an offenge under s. 130 
of the Indian Railways Act of 1890. о f 

‘The District Magistrate cônsiders that as the aot which the 
boy committed, viz., putting a nail on a railway line, amounted 
‚ *Qriminal Reference No. 18 of Magistrate of Belgaum, 

1919, made-by E, І, Sale, District | 
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to an offence under s. 126 (a) of the Indian Railways Act, the 
cage was triable only by a Court of Session. 

We think it clear that s. 130 enacts an offence distinct from 
the offences, in ss. 126 to 129. A minor "who is entitled 
to the benefit of s. 82 or s. 83 of the Indian Penal Code does 

^ not commit an offence when he is guilty of any of the acts or 
“missions referred to in ss. 126 to 129. Itis в. 130 which by 
eluding the operation of these exceptions creates the 

"өпсө. 

No doubt if the accused had been charged with offence 

“Ys, 126 (a) the Magistrate should have committed the 
lo the Court of Session and left the accused to establish 
‘ence under в. 83 of the Indian Penal Code. 
>the accused was not prosecuted under s, 126 (a). The 
Ату register shows that he was prosecuted under ss. 180 
"ith 126 (a) of the Indian Railways Act. The prosecution 
ford conceded that though the acċused had committed the 
scribed in в. 126 (d) he had not attained sufficient 
лу of understanding to judge the nature and 


Juencos of the conduel and selected to proceed under 
tt ; 


under & 130 and this offence the Magistrate had 

ion to try: Schedule II, Criminal Procedure Code; and 
jummarily: - s. 260, Criminal Procedure Code. 

те is therefore no occasion for our interference and we 

st the record and proceedings to be returned to the District 

istrate, 


{ш with whioh the ‘accused was charged was 


Order accordingly, 
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Before Sir Basü Scott, Kt., Chief Justice, and alr, Justice Hayward, 
\ BHIKHABHAI пы PATEL 


to 


PANACHAND ODHAVJ I PATEL.* 


Transfer of Property Асі (IV of 1888), Sec. 63—F'raudulent transfer Tranafel 


of whole of one’s property for inadequate considcration—Transaction not bor. 
fide— T ransaciton void in toto. Н 


2 


A person, who was in embarrassed circumstances, mortgaged prae^ H 
the whole of his property worth Ra, 4,000 for Rs. 4, 000, ` It appeare' 
out of the amount of éhe consideration, Rs. 1,000 ‘only was genuin: 
though the mortgage purported to be'a mortgage with possessit, 
-mortgagee never got possession ; and that though the mortgagor e 
rent-notes, he never paid any rent :— И E 

: Hebi, that both the transferor and the transferee had the, intent, 
defeating or delaying the creditors of the transferor ; and that, thet 
the document must at the option of the person defeated or dela; 
treated as void tn toto and not merely as void insofar as there E 


, consideration, 4 


JOITABAM and Magan traded in grain and cloth in par 
ship from 1908. Magan died on the 19th April e 
27th April 1911, Joitaram mortgaged practically the \ 
his property worth Rs. 4000, together with other М 
which he held in mortgage for Rs, 5,500. The co 
tion for the mortgage was stated to be four e 
debts of Joitaram of Rs. 2000, 1200, 1800 and 1000, di 
Bhikhabhai, mortgagee (plaintiff). 

In June 1911, Panachand (defendant) obtained а decree адай, 
Joitaram, in execution of which he attached the properti 
mortgaged to the plaintiff. The plaintiff applied to the Court 
to have the properties sold subject to his mortgage; but eo 
was unsuccessful. 

The plaintiff thereupon filed the present suit to obtain a 
declaration that the defendant could sell the properties only 
subject to the plaintiff's mortgage. 

The lower Courts were of opinion that. out of the total 
consideration of Rs. 5,500, only the amonnt of Rs. 1000 was a 
genuine debt ; that though the mortgage was stated to be with 

* Second Appeal No. 1106 of 1916, e the decree passed by К. V, Desai, 
from the decision of R, S. Broom- Joint Subordinate Judge at Ahmeda- 


field, Joint Judgo of Ahmedabad, in bad, in Civil Suit No, 761 of 1912. 
Appeal No, 215 of 1914, confirming“ 
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possession, the mortgaged properties’ remained with ‘the 

mortgagor and that though the mortgagor had executed rent- 

поёев ће never paid any rent,’ The lower Courts therefore came 

to the conclusion that the mortgages were intended to defeat or 

delay the creditors of Joitaram ; and that the{mortgages were 

_ поё taken by the pem in good faith and for good considera- 

Sion, 

t^ The first Court dismissed the plaintif” 8 ДБ 

\ This ‘decree was, on appeal, conned by the J oink J udge, c on 

^e following grounds :— 

^а that, the lower Court was justified in finding that plaintiff has failed 

e that! he gave good consideration for the mortgages in his favour; It 

а: necessary conclusion from this'that he ‘has failed to prove that he 

ng in good faith. It is not denied that Joitaram did owe something to 

aintiff, apparently about Re. 1000. But it is almost nob denied that the 

ed were worth at least as much as the amount for which they purported 

‘mortgaged. ‘The real consideration would, therefore, have been entirely 

lquate and considering the oiroumstanoes in which the transaction took 


good faith on the plaintiff's part seems out-of question. | 
reover, ib is, to say the least of it, very doubtful, whether the ‘transaction 
ntended to be a genuine mortgage aball It purported to be а ‘mortgage 
possession; but the plaintiff never got possession ; and thongh Joitaram 
red- some rent notes in his favour, he never paid any rent. The expla- 
‘ven of this are very unconvincing. If this was a real mortgage and 
fon cannot understand why the plaintiff took no steps to’ exercise 
nderit and insist on the payment of rent. 

that plaintiff's lien should at.any rate be upheld to the extent 
_Joitaram Was admittedly indebted to him. But it seems that the law 

“allow this : vide Chidambaram v, Srinivasa (16° Bom. L. R. 783). 


ГА plaintiff ee to the High: Court. 


.. N.. Tkakor, for :t he .' appellant:-Th® transaction 
ith the appellant, a 8 Шаш and .not an out- 
nd-out sale. The full consideration is no doubt not 
roved ‘but both the Courts do find the consideration 
.proved to the extent of one thousand rupees. , There can be 
no question of inadequacy of consideration in the case of a 
transaction of mortgage. Section 58 can, therefore, have no 
application. Clause 2-of s. 58 could not be intended to apply 
to mortgages for consideration. There is no definite finding 
that the. transaction was not intended to be operative. It is 
also. impossible to say that & mortgage bond to be for 
consideration - ean · be a sham. ‘The test of good faith is 
whether the transfer. ig a mere eloak for’ retaining a benefit 
to the grantor: see Nathu v. Maganchand ; Ramasamia 


(1) (1903) 5 Вот, L. R.170; I. L, В, 27 Bom, 322, 
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Pillai v. Adinaruyana Pillai® ; Anon v. iene and 
Ex parie Games, 

The: third clause of s. 53 ‘will therefore Кер me, if в. 53 
applies. Section 53 is not intended to. apply to cases., where 
preference may- have been given to one creditor over another. 
This has been Ro ctun y held: see Musahar Sahu v.H akim Lai? 
further intended to cover a suit on behalf of all oreditors. 1 
submit I am entitled to a lien for the amount found due tr 
me. The ease of Chidambaram v. Srinivasa” hag bec 
entirely misapplied. It was а case of an assignment and 
was not in question at all, The judgment of the High | ( 
distinguished the баве of mortgages (see p. 785) ani 
Privy Council do not decide the БЫ of parties bas. 
other grounds and left the question open. The hend- -nà 
misleading: The case of China Pitchiah v. .J'edakotic 
is quite to the point'and helps me. І also rely on Ra 
Kumar Dass v, бошт Kishore Shaha™. Е ^ 


H. V. Divatia, for the respondent, —The facts found by 
lower Courts show that both the transferor and the ty 
feree had the intention of defeating or delayine 
creditors of tbe transferor and that the whole font 
mentioned in the mortgage deed is one and in| 
Therefore the plaintiff cannot be said to bea trant 
good faith and his mortgage deed, is voidable.in to 
cannot be upheld to the extent of actual consideration..Ir 
Hakim Гаї. ғ. Mooshahar Sahw9. Tho case of Rajani Kun. 
Dass v. Gaur Kishore Shaha® is distinguishable from 
present case. There thetransaction was not for a grossly inad. 
quate consideration ав 16 is here and the two parts of the воп 
sideration were separable ; while here the whole consideration i 
indivisible. The casé of Ohina Pitchiah v. Pedakotiah® ig also 
distinguishable from the present case. That was a suit by а 
mortgagee against his mortgagor to enforce his mortgage. 
Besides the remarks at p. 81 in that case are in my favour. 
The present ease can come under the exceptions mentioned there, 





(1) (1897) Т. L. В. 20 Mad. 460. (6) (1914) 16 Bom, І, В. 783. · 
(2) (1869) 4 Oh. App. 622, 626. (7) (1911) L.L. В. 36 Mad, 29, 
(3) (1879) 12 Ch. D. 314, (8) (1908) I. L. Б. 35 Cal, 1051. ., 
(4) (1915) L- R. 43 L A, 101; e  .(89 (1907) I. L. R. 34 Са? 999. 

. 18 Bom. L. В, 378. (10) (£908) L L. R. 35 Cal. 1051. 


(5) (1916) L. R. 44 L A. 79,71; (11) (1911) I, Т, R, 86 Mad, 29, 
19 Bom, l, R, 494, І 
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G. N. Thakor, in reply.—The caso of Hakim Lal v. 
Mooshahar Sahu is not against me, The remarks relied on 
are all obiter. The remarks in other parts of the judgment 


support me, The later case of Rajani, Kumar Dass v.. Gaur: 
Kishore Shama explains the remarks, There is no answer to. 


China Piichiah’s case which is a case of a mortgage. 


Scorr С. J.—J oitaram Chhagan and Magan Joitaram 
traded in' grain and. cloth in partnership from the year 1908 
till April 1911 when Magan diad and the business of the firm 


' eame to an end. Eight days after the death of his partner, 


/ 


namely, on the 27th April 1911, Joitaram executed two 
regiatéred documents by which he purported to mortgage 
practically the whole of his immoveable property to the 
plaintiff for Rs. 5,000 or thereabouts. The property which 
was his by right of ownership was mortgaged for Rs. 4,000, 
and the propefty which he held as mortgagée was ЫЕ ПОЙ 
to the plaintiff as security for Rs. 1,400. In June in the same 
year the defendant, a creditor of Joitaram, brought a suit 
against him and obtained a decree in execution of which the 
properties mortgaged to the’ plaintiff weré attached. The 
plaintiff then, applied that the properties should be sold subject 


‘to his lien, but his application was rejected and the plaintiff 


has brought this suit for a declaration that the defendant is 
not entitled to attach the properties and bring them to ‘sale, 
The defendant's case is that the mortgage to the plaintiff was 
merely intended to defeat and delay the creditors of Joitaram 
who, was an insolvent at the time, and was not .entered into 
in good faith for valuable consideration. On behalf of the 
plaintiff it is alleged that the consideration for the transaction 
was an already existing debt in respect of four loans previ- 
dusly madé by the plaintiff to Joitaram of Rs, 2,000, 1,200, 


Л, 300 and 1,000, amounting in all to Rs. 5,500. 


The findings of the lower Courts establish that this case 
of four existing loans as a consideration for the mortgage 
transaction i$ entirely false, and that the only sum for which 
‘the plaintiff was a creditor of Joitaram at the time was 
possibly Rs. 1,300, but more probably, Rs. 1,000. ‘The value 
of the properties mortgaged, apart from’ those of which 
Joitarane was the mortgagee, was about Rs, 4,000, and in this 
appeal we are only concerned with that mortgage for 
Rs. 4,000. The finding of the lower appellate Court is that 
“it is, to say the least of it, very doubtful, whether the 
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transaction was intended to be a genuine mortgage at all. It 
purported to be a mortgage with possession, but the plaintiff 
never got possession, and though Joitaram executed some 
rent-notes if his favour, he: never paid any rent; The 
explanations given of this are very unconvincing. If this 
was a real mortgage, and not a sham, one cannot understand 
why the plaintiff took no steps to exercise his rights under it 
and insist on the payment of rent.” The learned Judge also 
holds. that considering the circumstances in which. the 
transaction took place good faith on the plaintiff's part is out 
of the question. The inevitable conclusion appears to be that 
the plaintiff and Joitaram were in collusion in framing $ 
mortgage deed upon a false consideration of Rs. 4,000, 
whereáàs the only sum owing did not exceed Rs, 1,800, and 
considering the financial condition of Joitaram one must 
conclude that the parties were in collusion fox the purpose of 
screening Joitaram’s property from his creditors, 

The only question which gives rise to any difficulty is 
whether the plaintiff is entitled to a declaration that he has:a 
lien to the extent of the debt existing at the time of the 
mortgage. The case must be decided according to the provi- 
sions of s. 58 of the Transfer of Property Act,*for although 
there has been no suit to avoid the mortgage, the action of 
the defendant is tantamount to an evoidance if he has the 
right to avoid it-as a creditor defeated or delayed. Section 53, 
so far as material, provides that every transfer of immoveable 
property, made with intent to defeat or delay the creditors of 
the transferor, is voidable at the option of any person 80 
defeated, or delayed, but nothing in the section shall impair 
the rights of any transferee in good fatih for valuable si + 
sideration. There сап be no doubt that the mortgage is 
transfer of immoveable propérby, and that the plaintiff is h 
transferee, and upon the findings of fact there can be no doubt 
that the plaintiff is not a transferee in good faith. Therefore 
the concluding words of tke section do not apply to his. саве. 
The inferences deducible from the established facts show that 
both the transferor and the transferee had the intention of 
defeating or delaying the creditors of the transferor, and 
under those circumstances it appears to us that the document 
must at the option of the petson defeated or delayed be treated 
as void in toto, and not merely as void insofar as there is no 
consideration, 


\ 
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In. May on ‘Fraudulent and Voluntary Dispositions of 
Property,’ 3rd Edition, at p. 63, it is stated, as the result of 
the English authorities, that a fraudulent intention, to which 
the purchaser was a party, will override all inquiry into the 
consideration, and among the cases cited in support, of that 
proposition is Ez parie Chaplin: In re Sinclair™, where 
a transfer. was stated to be for a consideration which was 
entirely false, although there was gome consideration pro- 
ceeding from the transferee, and Lord Justice Fry held that 
the whole deed, was void under the statute of Elizabeth. 

Similarly in Hakim Lal v. Mooshahar Sahu™, Mr. Justice 
Mookeyjee states after an exhaustive discussion ofthe autho- 
rities, that a conveyance or transfer, whether founded on-a 
valuable or adequate consideration or not if entered into by 
the parties thereto with the intent to hinder, delay or аена 
creditors, is void as to them, 

It has been contended on behalf of the appellant that the 
judgment in Hakim Lal v. Mooshahur Sahu is inconsistent 
with that in Rajani Kumar Dass v. Gaur Kishore Shaha®, 
In the later case, however, at p. 1057, we find the following 
passage. | 

“It has not been shown by any evidence, which may be said 
to be cogent, that the transaction of mortgage between the 
plaintiffs“and the Deb defendants was entirely fraudulent, or 
for a grossly inadequate consideration and was intended only 
to defeat or delay the realization of the dues of the Dass 
defendants. If the considerations for the mortgage (we use 
the /plural number, to include the two different sums—Ra. 
4,853 and Rs 3,647—which make up Rs. 8,500) could not be 
separated from each other, there would be good grounds for 
holding that the transfer evidenced by the deed was fraudu- 
ent. In that case the failure of consideration to the extent 
of Rs. 3,647 taken with the other proved facts would lead to 
a reasonable .conclusion that the mortgagees intended to help 
the mortgagors to defeat the realization of the debt covered 
by the hatchiiia in favour of the Dass defendants, Such 
conduct on the part of the mortgagees and mortgagors would 
lead to the infprence that they were acting in collusion”, 

Then fyrther on the Court indicates with regard to the 
Rs. 5,647, as to the reality of which ав.рагі of the considera, 








d) (1884) 26 ОЪ. D. 319, (8) (1807) L L. R, 34 Cal, 909. 
(2) (1907) I, L. R, 34 Cal. 999, 1017. (4) (1908) I, L. В, 35: Cal, 1051, 
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ASC. J.” tión there was somé doubt, “it might.. Ље that the plaintiffs 
1619. lind'a'bona fide intention of advancing the additional sum for 
Я inus M enabling the mortgagors to carry on their business, that they 
5 А put off payment until the money was needed or-until regis- 
Pas‘donaxD tration of the deed, but that as the Dass defendants either 
Biot O. ‘J. commenced their suit, or were about to do’ 80 for & larger sum 
— thah Re. 3,647, the plaintiff withheld payment of the additional 
sum. ‘They might not have had any such intention as would 
invalidate the instrument under s. 58 of the Transfer of 
Property Act. ‘heir moral turpitude in making a ‘false case 
afterwards in the present proceedings would not be sufficient 
to deprive them of their legal rights, though a false case 
might reflect discredit on the original.transaction.” ' It appears 
from’ this that the Judges in that case did not in any way 
dissent from the law as leid dówn in the earlier Volume. 
Being of opinion then that the consideration ‘stated in the 
mortgage deed must in the circumstances of the case be 
treated as'one айа indivisible, we are of opinion that the 
plaintiffs’ case must fail. We, therefore, affirm the decrée and 

dismiss the appeal with costs. 
Tarea affirmed. 


і ] 


—À —!À —à 


po T Sir Basil Scoti, Kt, Ohief Justice, ‘and Mr, Justice Hawi, 


1919 А  RAMCHANDRA ао LE JORAPUR: 
April 8 mer . - MANUBAT RAMDAS GUJAR.* ^ ; 


ded 
Decres—eecution— Application i ‘execute the decree—Application made Й 
adopted son af decree-holder—Deoree- holder having daughter's eon — Rig 
‘apply. 
‘A decree permitted the decreeholder to open a new door in E 
‘ all of his ‘house, The deoree-holder died afterwards leaving him; 
| * surviving а son who was given in adoption in another family and n 
daughter's Son. ‘The decree-holder’s son sppied to execute ‘the : 
ı decree t— . ` | 
4, — Held, dismissing the pom thab the applicant, by virtue of his 
ы ' adoption, must be treated as non-existent in the family of his natural 
father for the purposes of the execution of the decree, and that the nearest 
heir of the deoree-holder was the daughter’ в son. ° 
T Second cond Appeal No. 250 of 1917, passed by V. V. Kamat, Subordinate 
ffom ‘the ‘decision of A. C. Wild, Judge at Bagalkot, in Darkhast 
Distriot Judge of Bijapur, in Appeal, No, 25 of 1014, А А 
No, 60.0 1915, confirming the’ order | А | ; р 
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` EXECUTION proceedings. 

The decree under execution was obtained by one Narsidas 
in Suit No. 262 of 1905 (Appeal No. 121 of 1806), and it entitl- 
ed him’ to open a new door in the southern walf of his house. 

Narsidas died leaving him surviving his widow, Yekam- 
brava, a son named Ramdas (applicant) and а daughter who 
had а воп. Ramdas was given in adoption to one Bhagwandas, 
a first cousin of Narsidas. . 

Yekambrava died next. 


. Ramdas then applied to execute the decree. Tho judgment- 


debtor objected that Ramdas having been given in adoption in 
another family had no interest left i in him to execute the 
decree. ; | 

Both the lower Courts overruled the objection and allowed 
execution to go on. 

The judgment- debtor appealed: to the High Court. 


Nilkanth'Atmaran, for the appelait this case the 
question is whether the decree-holder Ramdas is entitled to 
execute the decree. I submit not. By his adoption he 
lost all rights of inheritance in his natural family as 
if he had pover ‘been born. See Mayne’s Hindu Law, 
в. 172; Gbharpure'& Hindu Law, p. 70, first Edn. This 
opinion of Mayne is based upon the following: Manu, IX, 
142; Dattake Mimansa, VI, ss. 6-8; Stokes’ Hindu Law, 559 ; 
Dattake Chandrika, ii, ss. 18-20, Soles" Hindu Law Books, 
640 ; Mitakshara, i, ii, s 32; Stokes’ Hindu Law Books, 
499 ; “Vyavahara Mayukha, iv, б,в, 21, Stokes'* Hindu Law 
Books, 65. That being the case succession should be traced to 
his natural father Narsidas, and his daughter's: sons who are 


glive are his heirs. These are to be preferred- to Bhagvandas 
or his son who comes in only as a papinda; : 


y 


в. 8. Mulgaokar, for the respondent. —By his adoption 


Ramdas no doubt became civilly dead to his natural family, but. 


that is from the date of his adoption. The texts referred to 
by Mayne absolutely do not admit of the construction sought 
to be placed upon them, viz., that he should be regarded ав not 
having been born at all. For example his blood relationship 
cotitinueg, he cannot marry within the prohibited degrees i in 
his” natural family: See Mayne; s. 164, p. 215, 8th Edn. He 
ean retain the inheritance in his natural family from collater- 
als taken before adoption: Behari Lal’ Laha' v. Kailas 


R. 98 6 ^ 


177 


A OJ, 


1919 
-~ 


AXOHANDRA 
$. 


Mantsut 
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A. С. J. Ohunder Laha® ; Sri Rajah Venkata Narasimha Appa Row 
1918 ү, Sri Rajah Rangayya Appa Row. Ву adoption he merely 
= 

NER vacates his place as а natural son in his own family with all 
w - the adjuncts $n that capacity апа nothing else. So that 
Матв thereafter the property devolves ав his, һе being considered 
civilly dead. By adoption, Ramdas became reborn in the 
adoptive family, but his birth in his natural family did not 

thereby become obliterated. 


Scorr C. J.—This is an application in execution which 
gives rise to a rather original position. It was presented by 
the decree-holder in a suit in which it had been decreed that 
the applicant might open а new door in the southern wall of 
his house. Тһе person against: whom the decree was passed 
opposes the application on the ground that the applicant 
having been given in adoption since the date of the decree has 
no right to take out execution. The decree presumably was 
in respect of his natural father’s house and for the benefit of 
that house. It was passed in 1908. The decree-holder was 

; subsequently adopted, and after his adoption sought to execute 
' the decree. 16 is contended that he by his adoption had lost 
his rights in his natural family, and the only person entitled 
to execute the decree was the person entitled to the house, and 
' that person must be the heir of Narsidas, the natural father ` 
of the applicant. Now the applicant was adopted by his 
natural father’s first cousin Bhagwandas.,  Therefóre his 
relation to his natural father was no higher than that of. 
Bhagwandas.* Narsidas, however, had left a oe 
has & son, and the daughter's son is to be preferred to a first 
cousin in the western India. The only ground on which the 
applicant after his adoption could be entitled to execute the 
decree’ in respect of property inherited from his natural father\, 
would be on the theory that he lived in his natural family \ t 
until his adoption and then died, having acquired. & vested 
interest descendible to his heir. The daugliter'8 son of 
Narsidas would then be the sister's son of tlie applicant, and 
the son of Bhagwandas, i. e., the applicant himself, would be ` 
a preferential heir. Any sah fiction, however, appears to be 
untenable having regard to the definite pronountement of the ` 
Privy Council in Nagindas, Bhagwandas v. Bachoo*Hurkis- 
sondas®, At the close of the judgment is cited a passage from a 
(1) (1896) 1 ©, W. М. 121. (3) (1915) L. R. 43 L A. 56; l 
(2) (190F) I, L. R, 29 Mad, 487. : 18 Bom, L, В, 172, 


\ 
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judgment of Mr. Justice Mitter іп. which it is stated that the A. 0. J. 
theory of adoption involves the principleof а complete severance 1919 
of, the child adopted from the family in which he is born, both in — 77 
respect of the paternal and the maternal line, and his complete ханин 
substitution into the adopter’s family as if he were born in it, Maxvvar 
Then the Privy Council observes that with that statement сог О. J, 
as to the Hindu law of adoption their Lordships agree. The - —~ 
result is that the fiction goes the length of treating the adopt- 

ed son as having been from his birth in the family of his 

adoptive father, and, therefore, he cannot for any purpose. be 

regarded as having existed во as to acquire a vested interest 

in theeproperty of his natural father. Tha consequence is that 

he must be: treated as non-existent for the purpose of the 
execution of the decree, and the nearest heir of Narsidas will 

be the daughter's son. For these reasons the objection to 

the application appears to be a good one. We must 86 aside 

the decree of the District Court and dismiss the Darkhast, 

As it is a yery novel and technical point, we think that each 

party should bear his own costa, 


Decree set aside, 


Before Bir Basil Scott, Ki., Ohief Justice, and Afr, Justice Hayward, 








. B.B.& С. І. RAILWAY | 1919 
n ; Y. | к 
/ RANCHHODLAL CHHOTALAL & CO.* pots 


Indian Evidence Act (I of 1878), Sec. 108—Burden of proof as to` particular fact— 
Railway Administration—Risk Note Form B—Loss of goods—Burden of proof 
f to show how loss occurred, 


» The plaintiffs consigned on the defendant railway certain bales of cotton 
! to be conveyed from Ahmedabad to Caloutta, under a risk-note whereby 
/ the plaintiffs agreed to hold the railway administration harmless for, any 
loss except for loss of a complete consignment or complete package due to 
the wilful neglect of the railway administration or to theft by or wilful 
neglect of its servants, provided that wilful neglect was not to be held to’ 
include robbery from a running train, The bales were loaded .in a closed 
r waggon which was sealed, All was right till the train which carried the . 
waggon reached and left Anklesbwar. When the train reached the next 
station, whioh as Surat, one of the doors of the waggon was found to be 
open amd one of the plaintiffs’ bales was missing. The person found in 
possession of cloth from the missing bale was convicted and sentenced ; 
* Civil Extraordinary Application of Small Causes at Ahmedahad, in 
No, 257 of 1918, against the decision Suit No, 419 of 1917. 
of M, N. Chokai, Judge of the Court 
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А.О, J, |, but at the trial there was no finding that any railway servant. took any- 
1918 E part i in ‘the theft of the oloth, The plaintiffs having sued to-récover the value, 
— of the 1 missing bale from the defendant railway dompany, the trial J üdge' 
BB.&0.L' + held ‘ that as there was no evidence that there was à theft from the train or 
' RAILWAY ‘thatthe bale. was, lost whilst. the -train - was ‘running, the defendant’ 
R i EY : railway company had failed to-prove the theft from the running train ; and 
LAL’ , . passed-a decree. іп. plaintiffs’ favour. The pecu ralliay, oompany 
бано » having applied to the High Court :— = 


—  . Hed, that inasmuch, аз the plaintiffs. wished tho. Court to believe: that 
there was wilful ‘neglect or theft by railway servante, it lay. on the 
‘plaintiffs, under s, 108 of tho Indian Evidence Act, to ‘give. proof af she 
П 3 faot. Wey ^ n © rs > is а 
‘In thé absence of- proof of wilful negleob or theft by the railway servanta 
‚' tthe Administration gs to be' held 4rée from: responsibility. ' ‘If, however, 
. neglect or theft by railway servants is proved the Administration ўш 
. escape liability for loss if proof is given of robbery from а running train: &oc., 


f 


"RANGHHODLAL Chhotalal & Co. (plaintiffs) consigned twolity- 
threé bales of cloth from Ahmedabad to’ Calcutta’ to ‘be 
conveyed by the Bombay; ‘Baroda’ and Central’ Indià Railway 
(defendants). The'consignment was loaded i in & “closed waggon 
which was secured with a lock. Thé waggon was attached to a 
goods-train which left Ahmedabad; ‘and till the train 
reached-Ankleshvar everything was alright. Before the train 

ц 
, left Ankleshvar, the Guard of-the train examined the Waggon, 
as it was his duty todo and found the lock of the waggon 
intact. The train proceeded on its onward j journey and when 
“ ` itarrived at Surat, which was the next stopping station, it waa 
found that one'of the doors of the waggon was open and one 
of the plaintiffs’ bales was missing: es 
The plaintifis had consigned their gooda ‘under ‘a risk. noo 
in the form No. B.; which ran as follows':— T 
Whereas the consignment of,,.tendered,by me (us), as per forwarding. ' Ord 

No....of this date, for despatch by the Bombay, Baroda and Central Indi 
Railway Administration or their transport agents, or carriers to.. tation, and 
for which: I (we) have réceived Railway Keceipt. No.......... of Bame date, is 
| charged at а special reduced rate instead of at’ the ordinary tariff rate charge- 
able for such consignment,’ 1 (wey the ‘undersigned, do, in considera fon of 
such lower charges, agreo and undertake to hold the said Railway Adminis. 
tration and all other Railway Administrations working in connection’ there ith, 
-and alao'all.other transport agents or carriers employed by ‘them -respeotively, 
over whose Railways or by or through whose transport agency or agencies the 
said goods or animals may, be: carried ‘in transit from...8tation to,, station 
harmless and free from all responsibility for any loss, destruction, or deteriora- 
tion of or damage to, the said fonsignment, from any cause whatever 
* except, tur the losa of а complete consignment or of ona or more complete packages 


Jorminy part of a consignment due exther to wil ful neglect of the Railway  Adninss- 
iration, or to theft by or to: the wilful Ia 9 us servants, ` transpòrt agents". er 


Й 
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- carriers employed by them before, during and after transit over the said Rail. A. O, J. 


way or other Railway lines Working i in conneotion therewith or by any other 1019 
transport agenoy or agencies employed by them respeolively, for the carriage — 
of the whole or any part of the said 6onsignment: provided lhe term чов B. & C. T. 
neglect? be not, held to: include fire, robbery from а running train or any other RAILWAY 
ee event or accident, % , 
BRANGHHOD- 


" Some of the cloth ‘from the ide “bale was found in the tan 
possession of a person residing in a village near Ankleshvar. Ы 
He was duly convicted and sentenced, It was ag a at —. 
the trial that any railway servant took part in the theft, 

The plaintiffs sued to recover the value of the missing Yos 
from- the defendant railway company. 

The trial Judge passed a decree in favour of plaintiffs, for 
the following reasons: :— 

.§'In the.present case, the railway company. alleges that there .was a -theft 
from a running train and so there is no liability. Ibis thus clear that the 
railway company has to prove the theft fromthe running train...Ib Js for the 
railway to prové the special clause in the Risk Note under which it is now 


' sought to evade liability. There is absolutely no evidence to prove that there 


9 


was any theft from tho train,,.The judgment Exh. 93 does.not prove that there 
was theft from a goods train, It takes for granted many things which require 
фо be proved, ‘No doubt, the bale was stolen and ‘its goods must have found 


„its way. out, but there is no evidence to prove that the bale was lost whilst the 


t»ain was.running. 1, therefore, hold that the defendant has failed to proyo 
the theft of onesbale from the running train.” 


` The defendant railway company appliéd to the High Court. 


Colimüm, instructed by Crawford, Bayley '& Co., for the 
applicat, —Under the terms of the Risk Note, the Railway 
Company was responsible" only for thefíe committed by their 
servànte or for their wilful neglect; The lowe» Court ought 

to/have thrown the burden of proving it on the plaintiff: 
Pea Indian Railway Company v. Nathmal Behari Lal ana 

ast Indian Railway Co. v. Nilkanta Roy”, 


N. К. Mehta, for the opponent.—Under s. 76 of the Indian 
Railways. Act, if we once show that loss has been caused, it is 


` not for us to show how that loss was caused, Further it is not 


possible for us to show how the loss occurred. We rely on 
в. 106 of the Indian Evidence Act ‘which says that when any 
fact is within the knowledge of ‚апу person, the burden of . 


proving the fact is upon him. 


The principle underlying the said section i is recognised as 
an exception | to the general rule ‘that the burden of proof 
lies on the party who asserts the substantial "affirmative: d 
see. Taylor on Evidence, s. 376 (a). We further rely on the 


(1) (191%) I, L, В. 39 All, 418, . (2) (1918) I L, R, 41 04]. 676. 
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obgeryations tado in Mahony v, W. L à W. ишү 
00%, 


Scorr C.J. The plaintiffs shipped on the Bombay, Baroda & 
Central India Railway some 23 bales of cloth under a Risk Note 
Form B from Ahmedabad to Calcutta, The cloth was loaded 
in a closed waggon which was sealed. It was the duty of the 
Guard to examine the вөңів аі every station. Не went round 
the train at Ankleshwar and gave a certificate that all: was 
right, At Surat, the next station at which the train stopped, 
one of the doors of the waggon was found to be open and one 
of the plaintiffs’ bales was missing. Some of the cloth, from 
the bale were subsequently discovered to have been sold by an 
inhabitant of Mitali four miles on the Surat side of Ankleshwar, 
He was convicted and sentenced but at the trial there was no 
finding ‘that any railway servant took any part in the theft 
of the cloths. Under the Risk Note, in consideration of a ` 
special reduced rate being charged, the consignor agreed to 
hold the Railway Administration harmless for any loss except 
for loss of a complete consignment or complete package due 
to the wilful neglect of the Railway Administration or to 
theft by or wilful neglect of its servants. Provided that 


wilful neglect was. not to be held to include robbery from в 


running train, \ 

The learned J udge after recording evidence observed that 
there was absolutely no evidence to prove that there was any 
theft from the train; but no doubt the bale was stolen and 
the goods must have found their way out but there was no 
evidence to prove that the bale was lost whilst the train was 
running. He therefore held the defendants had failed t 
prove the theft from the running train and passed a decree} 
for the plaintiffs for the amount claimed. 

This judgment shows confusion as to the terms of the Risk 
Note. 

In the absence of proof of wilful neglect or theft by the. 
railway servants the Administration i is to be held free from 
responsibility. If, however, neglect or theft by railway 
servants is proved the Administration will escape liability for: 
loss if proof is given of robbery from a running tgain ete, 
The plaintiffs wish the Court to believe that there was wilful 
neglect or theft by railway servants; it therefore lies on the 
plaintiffs under в. 103 of the Indian Evidence Act to give proof 


(1) [1800]9 Ir. В, 273, абр. 280, ' 
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of the fact. This they have not done and no question is 


reached of robbery from a running train. 
.This conclusion accords with the decision of the Allahabad 


` High Court in East Indian Railway Company v. Nathmal 


Behari Lal, . 
.We set aside the decree and dismiss the suit with all costs 
on the plaintiffs. 


at Decree set aside. 


—— 


ORIGINAL CIVIL. 


— 





Before Alv. Justice Beaman, * 
HUKAMCHAND SARUPCHAND 


v. 


ABRAHAM E. J. ABRAHAM.* 


Coniract, breach of—Pakka Adaiia—Suit by a Pakka' Adatia as principal— 
Interest—Pakka Adatia can claim interest on damages for breach of contract, 

A Pakka’ Adatia, who sues relying upon his character not as agent but 
as principal, can demand interest upon the amount which he claims ay 
ordinary damages for breach of contract from the person who employed 
him, " 

THE plaintiff acted in 1917 as Pakka Adatia of the 
defendant in Bombay and in pursuance of instructions 
given to him by the defendant he'entered into on defendant's 
behalf diverse contracts of sale of 900 bales of New Machine 
ginned good Broach Cotton deliverable between the lst and 
25th! April 1918. The contracts were subject to the Rules and 
Regulations of the Bombay Cotton Exchange Ltd. 

‘The defendant had agreed to pay to the plaintiff the usual 
Pakka Adat commission at the rate of 8 annas per Rs. 100 in 


tespect of the said transactions. 


| 


The plaintiff stated ‘that the defendant failed to deliver 
to him the said bales or any part thereof and he there- 
upon closed the said contracts at. the rate declared by the 
Bombay Gotton Exchange Ltd. as the market rate of 25th 
April 1918; that the defendant became liable to him in 
respect of the said transactions to the extent of Rs. 106,102 
inclusive of commission but he had rofused to pay the same 
or any part thereof to the plaintiff. 

The defendant contended inter alia that the contracts were 
by way of wager and no delivery was intended to be given 





*Q. С, J. Suit No, 637 of 1918. (1) (1917) 1, L, В, 39 All, 418, 
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0. С. J. ог taken by any party concerned ; that the plaintiff was aware 
‘1918 that the defendant only dealt in differences; that the Broach 
= ^ сооп crop for the season was a alate and there was no, 
| ОЕМОЛ Sot ton of that* season of the kind commercially known as 
As&4H4M Broach good cotton and the performance of the said contracts 
~~ became impossible subsequent to the 10th of September 1917; 
and that the rate of Rs. 712 per candy, for good Broach cotton 
fixed by the Board of Directors of the Bombay Cotton 
Exchange Ltd. was illegally. and D dc fixed and wae 8 
мһоПу fictitious rate. 
At the hearing thé sole question to *bs decided was whether 
the plaintiff was entitled to interest on the amount he elpimed 
as Pakka Adatia. 


J. D. Davar, with Desai, for the plaintiffs. 
Strangman, Advocate General, with R. D. N. Wadia for 
the defendants. к 


Beaman J,—The only point in controversy here is whether 
the plaintiff is entitled to interest on the amount claimed. 
The answer. to that depends upon what is claimed. Is this 
damages or is it money paid by an agent on account of his 
principal? Clearly it is damages. A Pakka Adagia as settled 
by tho law of this Court can at will become a principal to 
enforce any contract which has been entrusted to him as agent 
by his original principal against that principal. I have 
frequently commented upon the legal anomalies involved'in this 
entirely, new and unique legal entity. But in this Presidency 
at any rate wé must take it as we find it. When, then, a Pakka 
Adatia sues as in the present case relying upon his character 
not as agent but as principal and thereby deliberatel 
protécts himself against inquiries which ordinarily are madd 
about the amounts he has actually expended as agent on behalf \ 
of his principal, it is, I think, too plain to admit of argument 
that the claim differs in no respect from that upon an 
ordinary contract between two principals. It cannot be said’. 
that thé damages claimed are liquidated damages because by ` 
the assertion of his privileged character as Pakka Adatia the. 
Court ‘cannot go behind the rate fixed by the original contract 
and the rate. prevailing at date of breach. edi in any 
light, therefore, it ceases to be arguable that a Pakka Adatia 
suing in that legal character can demand interest upon the 
amount which is thus claimed as ordinary damages for breach 
ef contract. This, I believe, is the first time that the point 
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has been definitely raised, and that is the only reason why О C.J. 
» I have thought it -riecéssary to state the. simple, almost 1919 
.self-evident, reason for deciding it as I do. UE 
There will, therefore, be, a decree for the plaintiff for 
Rs. 1,06,1 2 and costs and interest on judgment at G per cent.  AnBanAM 
per annum. Beaman J. 
| Suit decreed. 


Solicitors for plaintiff: Malvi, Hiralal, Mody &.Ranchoddas. 
Solicitors for defendant: Ardeshir, Hormasji, Dinshaw & Co. 
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‚ APPEAL FROM ORIGINAL CIVIL. 


ike = 
Before Sir Базу Scott, Kt, Chief Justice, and Mr. Justice Hayward, 
VALLI MAHOMED ABU 1919 


j : i ; — 
2 h 2 
BERTHOLD REIF.* ATER 


Debtor and crcditor--Interest on debt—Creditor, an alien enemy firm— Whether 
ийетен on debt is suspended from the date of the hostilities to the date on which 
the спету firm obtained a license to trade. : 

A debtor indebted to an alien enemy ів not entitled to suspension ot 
interest on his debt from the outbreak of hostilities to the date on which 
the enemy firm obtained a hcense to trade, 

Tl ugly Stevenson and Sons v. ai da UR Fur Рои Industrie (1), 
refer ей to, 





Surt on promissory notes. 

The plaintiffs, an’ enemy Austrian firi, filed two suits 
through their Official Liquidator against the defendant in 
e Court of Small Causes, Bombay, on two promissory notes. 

‘Both the suits were transferred to ihe High Court for 
tial. 

/ The defendant in ‘his written statement contended inter 
alia that he had not given the said promissory notes for any 
moneys lent and advanced to him by the plaintiff: but he had 
given the notes in the course of hi» dealings with the 

. plaintiffs through | whom he usod to indent piece-goods from 
time to time ; that, the defendant had not kept separate 
accounts of ‘the indents but had kept ono general account of 
the dealings with the plaintiffs ; that the account in respect of 
those dealings had not been made up since 1909 and that.ifa 
proper “account was taken a large sum would be found due , 


* O. C, J. Appeal No. 17 of 1918, (1) [1918] 4. С, 239, 
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to the defendant by the plaintiffs. ; 

At the hearing by consent of both the par ties the dla were 
referred to the Commissioner for taking’ accounts between 
parties from 1909 up to the, date of the decretal order of 
reference. 

The Commissioner certified and reported that there was 
due from the defendant to the plaintiffs the sum of Rs. 1983- 
14-8 for principal and interest. 

The defendant took exceptions to the Commissioner's 
report. He contended inier alia that so much of the 
interest ns related to the period between the date of the 
declaration of war and 27th February 1916, the date,of the 
letter from the Controller of the plaintiffs firm to him 
demanding payment, was not chargeable, 

Mr, Justice Beaman held that the defendant was entitled 
to deduct interest paid to the plaintiffs between the 10th’ of 
August 1914, the date of the, outbreak of the war between 
England and Austria, and 9th of February 1915, the date ‘on 
which the enemy firm obtained a license to trade. ' 

The-defendant appealed.. 


Taraporevala with Desai, for the appellant. . 
Coltman with R. D. N. Wadia, for the respondit, 


5сотт C. J.—The Gus question to be decided. on the Gross- 
objection is whether the learned Judge in the lower Court 
was right in holding that the defendant was entitled "in the 
account between the parties toa refund of any interest, paid 
between the ТОЊ of August 1914 and the 9th February 1915. 
The former date is taken as the date of the outbreak of 
hetween England and Austria and the latter is the date whe 
the first license was granted to the plaintiff's representativ 
in Bombay to concludg their indent transactions. These 
transactions were—so far as is indicated by the specimen 
indent put in—indents sent from Bombay to Bradford, for 
goods from the plaintiffs’ firm at that place. One of the 
plaintiffs, Reif, was a naturalised British subject. The partner- 
ship of the plaintiffs , being between an Austrian and a. 
naturalised Englishman was dissolved by the outbreak of war 
but the plaintiff Reif was granted a license under the Pro- ` 
clamation of the 9th Septemher 1914 in England, 

" Whether any of the contracts to which the accounts between 
the parties relate were illegal having regard to the. terms 
of this Proclamation has not been established and the only 
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question for consideration is, a3 above stated, whether the 
obligation to pay interest was between certain dates 
suspended. 

The learned Judge followed to a limited extent a previous 
judgment of Macleod J., who thought the plaintiffs’ Bombay 
firm was a branch of their Hamburg firm, and held there was 
a suspension of the obligation to pay interest ; he was of opinion 
that if the defendant had paid money due to the firm in 
Bombay he would not have been doing anything which involv- 
ed & penalty but was entitled to withhold it until satisfied 
that it would be retained in safe custody till the suspension 
of hostilities. In во holding he applied cerjain American cases 
of which Brown v. Hiatis™, в decision of the Supreme Court 
of United States, is the weightiest. These decisions have 
however been questioned in Hugh Stevenson and Sons v. 
Aktiengesellschaft Fur Cartonnagen-Industrie® by several 
of.the Law Lords: see pp. 255, 259. 

. Moreover in the Supreme Court of the United States it has 
been held that where the debtor ,resides in the same country 
as the ‘creditor. or hie duly authorised agent, provided such 
agent was,appointed before the war, interest on à debt is nob 
suspended by the war: see United States v. Gvossmayer ? 
and Ward v. Smiih/?, In the present case the branch firm 
of the plaintiffs to whose representative the defendant paid 
intereat was established long before the war. 

."Wef think the safest course is in the circumstances to give 
effect to thé opinion indicated by the Lord Chancellor in Hugh 
Stevenson and Sons’ case that it is difficult to see on what 
principle interest (particularly where ‘as here it is stipulated 

t by the contract) is to be forfeited if private property 

is to be respected. | 

In the present case it may be that even according to the 
proposition laid down by Macleod J. the money paid was not 
wrongly paid and therefore could not be recovered back. 
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We allow the cross-objection and’ delote the clause of the . 


decree which varies the Commissionor's report. 
The result is that the appeal is dismissed’ with costs and. the 
cross- objection, i is allowed with costs. ' 
Appeal diamissed, 
‘Solicitor for appellants: M. B.*Chothia. i 
-Solicitors for respondents: Little & Co. 
(4) (1872) 16 Wall, 177. (31 (1969) 9 Wall 79, 
(2) [1918] A. ©, 929, 24 < (4) (1868) 7 Wall, 447, 452, 








788, THE BOMBAY LAW REPORTER. [ VoL. ХХІ, 


$t OX Before Sir Basil Scott, Kt., Chief Justice, and Мт, Justice Hayward, 


1919 ' SHRINIVASDAS LAKSHMINARAYAN 
—— 
v. 
каш: RAMCHANDRA RAMRATTANDAS.* 


e 

NL Indian Contract Act (IX оу 1872), Sec, *$— Contracis against public policy— 

_ Public policy, meaning of—Specti'ative forward dealings in gold ourrenoy— 
Contracts to buy and sell' sovereigns ате not contrary to public policy: | 

| ' The plaintiff entered infb contracts. оп behalf of the defendant, to 

purohase sovereigns for Vaishakh and Jetha vaidas of 1918. The defend- 

ant failed to make payment and the plaintiff sued: the defendant for 

damages occasioned by breach of the contracts. The defendant contended 

inter alia that the contracts were opposed to public policy and therefore 

void, The Court of first instance dismissed the plaintiff's suit holding 

that the contracts were void being contrary to public policy as deducible 

from a Notification issued under the Defence of India Act, subsequent to 

the date of the contracts, which rendered the sales and purchases of 

sovereigns at mere bullion rates unlawful, On appeal;— . 

Heid, reversing the decree of the lower Court, that the contracta were 

x not void as'contrary to public policy within the meaning of s. 23 of the 

` Indian Contract Act and that the plaintiff was entitled to recover 

damages. ' 

Per Hayward J. —“рюш of English Judges on publio policy, Koila. not be 
disregarded by Judges in India. Public policy should nog be interpreted 
under & 93 of the Indian Contract’ Act as comprehending all ‘the political 
policies from time to time of the Govorument of India ” 


THE plaintiff was employed asa commission agent, by the 
defendant for the purchase and sale of sovereigns for Vaishakh 
and Jeth vaidas of 1918, i. e., May and June 1918 settlements, 
He was to be paid commission at the rate of Re. 1 for évery 
Rs. 1000 worth of sovereigns purchased and brokerage at ‘the 
rate of 8 annas for every 100 sovereigns purchased, The plaintiff 
alleged that he had entered into several contracts on behalf o 
the defendant for the sale and purchase of sovereigns for the said 
settlements; that for May settlement a sum of Rs. 3696-6-0 
and for the June settlement a'sum of Rs. 5591-11-06 became 
due and payable to him by the defendant; that the defendant 
had paid him a part of that amount ; and that he sued the 

. defendant to recover the balance of Rs. 6755-18-0 as the 
defendant refused to pay the same. 

The defendant in his written statement odntended inter 
alia that the transactions referred to by the plaintiff. were 

. against law and publie policy and the plaintiff was not 
entitled to sue in respect thereof; that in view of the 


Lon * О. 0. J Appeal №, 38 of 1918, 





VOL, XXL | THE BOMBAY LAW REPORTER. 789 


Notification dated the 29th June 1917, issued under the Defence’ 0. О. J. 
of India Act, current gold coin could not be used as а 189 ` 
mercantile commodity and that the transactions in respect E 
thereof for forward deliveries were. null and void; that the SHRINCHASDAS 
transactions were wagering transactions and: thers was no RAMOHASDRA 
intention either on the part of the plaintiff or the defendant = 
to give or to take delivery of the sovereigns and it was ` 
understood between the plaintiff and the defendant that the 
said contracts were to be settled by payment of differences 
only: 

The suit was heard by Beaman J. Sb held that speculative 
forward dealings in the gold currency of the country at a 
time when they were likely to defeat and embarass the whole 
scheme of the Government finance, were opposed to publie 
policy. The following is the judgment dismissing the suit. 


Braman J.—The single question of importance I have to 
answer in this suit is whether speculative forward dealings 
in the gold currency of the country are opposed to public 
policy. It is a question the answer to which may have very 
far-reaching, evon disturbing, consequences, and if the war is 
likely to’ bg protracted it would be of the first importance 
that it should be decided once and for all at the earliest 
possible moment. Probably other- considerations will come 
into play. after the war which will considerably diminish the 
practical importance of the point now in issue. It has been ' 
pointed out by the Hon'ble and learned Advocate General this 

- morning, admittedly a consideration rather outside the strict 
province of the law, that if I decide this suit against his 
clients it may cause a very wide-spread disturbance of the 
(money. market and entail а great deal of confusion and 
fi inconvenience upon many banks and other money distributing 
agencies, I do not anticipate quite such appalling con- 

/ sequences, but even if I did, I should feel myself still bound 
j to decide according to the law as I understand it. In saying 
that, I am, of course, keenly alive to.the peculiar character of 

the question I have to answer. .That has been very fully and 
very ably argued by the Advocate General in all its strictly 

» legal connections. Every body knows who. has any practical 
acquairftance with this: subject јав “publie policy” is very 
elastic. ‘I should certainly be the last to desire to see it méde 

the play-thing of sentiment or prejudice. And did the matter 
here go no further than that, if the definitions suggested by 
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the Advocate General really exhausted the whole subject, I 


` should have had very little difficulty in disposing of. this 


defence. But I am by no means satisfied that the analogies, 
for they are little better, imported from the English , Courts, 
are strictly in point, while I am quite certain that the 
conditions, under which this branch of the law has grown: up 


- organically so to speak with the growth of the people inva 


country like England, do not exist at all in India. Many of 
the dicta, therefore, of our .greatest English judges, while 
very informing and appropriate in England, have to be 
regarded with some’ caution before they can be adopted in a 
саве of this kind in India, І have felt from the first, gnd. I 
have said. so more than once during the conduct of the trial 


` in order to obtain the utmost assistance I could from: the 


Hon’ble and learned Advocate General on the other side, 
that this trafficking in one branch of the currency while the 


_ great War was in progress was in its very essence opposed 
‘to publie policy and I am still of the same opinion. 


It may not be easy to give a convincing, logical, and 
theoretical reason which will put that conclusion beyond 
dispute. But when we turn to the decisions of the English 
Judges, it is very easy to distinguish the grounds of those 
decisions fram any ground that can'be taken and felt to be 
equally secure in this country. For example, the principle 
is summed up, and no doubt very correctly summed up, by 
Lord Halsbury when he says that while the rule is permanent, 
its application fluctuates and depends upon the principles'from 
time to timè guiding publie opinion; and again theres а 
dictum of Baron Alderson confined to & rather narrower 
aspect, of the point under consideration that contracts against 
public policy do not. mean contracts to do that which may, 
legally be possible to be done but which in the opinion of 
sensible men it is inexpedient to do. A mere consideration 
of these two .diota will, I think, open up many ofthe 
difficulties with which I have been oppressed’ during this 
trial. In the first place in a country, whose history has been 
like that of England in which purty politics have developed 
to such an extent that the whole machinery of the Government 
is practically regulated by the interplay of parties constantly 
changing place with each other and Ошу that for the time 
being in power representing publie opinion, is a history to 
which no parallel whatever ean be found in India.from the 


time of our connection with it, For all practical purposes, 
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and taking fadi as a whole, it is no oxuggeration, I think, 0. С. J. 
to say that there is no public opinion at all in the mass and 190 
most certainly there is no public opinion one way or the other, ЫГА БАН 
about the morality ог expediency of such a “transaction as о, 
that І am considering. Moreover І do not agree that the RAMOHANDBA 
definition of “public policy" is exhausted by saying that only Beaman J. 
tbat can be said in the eye of the law to be against public 
policy which is either penal or ugrecognized by the Statute 
or Common Law. No doubt that would cover the vast majority 
of ordinary contracts. But "public policy” is a much wider 
term and in its turn capable of po extensions under 
abnormal and temporary conditions. I, suppose it will not 
seriously be denied that that which might pass well enough 
as not being contrary or opposed to public policy i in times of 
' peace might be as plainly against public policy in times of 
war. It is very true that exceptional cases of that kind are 
either of во obvious a character as hardly to give rise to 
discussion at all, or if more ambiguous are likely to be 
provided for by special war legislation. Nevertheless a 
consideration of all these nice distinctions has forced me to 
the conclusion that the question I have to answer cannot be 
answered upon the very simple lines to be found in some of 
the English judgments. In almost all those it seems to me 
that the’ learned judges responsible for them had an eye . 
principally to the actual facts of the case before them, and it 
is plain that trafficking in coinage could hardly have come 
* within the purview of the Courts in this connection in 
England. It is doubtful whether such a situation as that 
created by wild gambling on the part of a very small body 
of purely selfish speculators in Bombay could possibly exist 
xcept under a bimetallic system. In India at present ‘it 
арры that we have a silver and a gold currency between 
which the Government has endeavoured to fix a definite ratio. 
But the effect of this gambling in the gold coinage’ admittedly 
/ has been to disturb that ratio and give gold а very much 
higher relative value to silver than merely as one branch of 
the currency it ought to have. Again, it seems to me that 
trafficking in coinage is в question apart from all general 
contracts of the kind. which are usually discussed when they 
are said to be opposed tò public policy. Certainly it would be 
ridiculous to say that а contract was against public policy if 
it was both. legal and possibly moral because in the opinion of 
a sousible man it was inexpedient. For if so absurd and lax 


д 


792 THE BOMBAY LAW REPORTER [ vor. XAL 


О. C. J. а proposition was admitted for a moment it would very soon 
‚1919 come to the sensible man being reduced to а single judge, and 
i any judge, might give rein to his religious or moral fads and 
PERI ua whims in inferfering with the frequent contractual relations 
RAMpHANDRA of the public as a whole. No one, I say, could possibly be 
Bids. more reluctant than I to impose any moral view of my own 
—- under such conditions upon the moral views of the public 
so long.ao they kept within the letter of the law. Nor indeed 
as it seems to me is this a question of morality at all. I have 
already said thatin dealing with contracts voidas being against 
public policy the Courts in England have condemned a large 
majority of them on the goudd that they contravene, public 
sentiments of religion, morality or social property. That can 
hardly apply to à cage where the decisive factor is one relating 
to the maintenance at a very critica] moment of the efficiency’ 
of the. Government, If it be conceded that finance is one of 
the most vitally important factors of an efficient Government in 
this country during this crisis, and this indeed will be conceded, 
I think, by every one, then the conduct of private individuals, 
if again it can be shown that that conduct tends to defeat and 
embarrass the whole scheme of the Government finance, will 
have to be admitted to be fundamentally opposed to publio 
policy. This, again, could hardly be denied as an abstract 
.proposition. The Advocate General, arguing the case for the 
plaintiffs, put it at first upon the most geveral legal grounds, 
pointing out that money was only moveable property, but there 
was nothing either in the Indian .Contract Aot or the Indian 
Coinage Act’ to take it out of that common, category, and 
therefore speculating in money could not possibly be any more 
opposed to public policy than making & corner in the sale wf 
much needed goods. Now, in the first place, I think tha 
argument is defective because it is very clear that money 
‘apart from tho motal of which it is made is never intended for 
the purpose of sale. Ordinarily, then, it ‘ought not to be a 
medium of gambling speculations. I use the word ‘gambling’ 
‘here in the widest possible sense, for all commercial forward \ 
transactions on a large scale have an element of gambling. іп X 
them. In England, we know. money is expressly excluded 
from the category of goods. , The precious metal from which 
coins are made is as much а commodity ав piece-good8 or dyes 
or any other staple commodity. But once it has been con- 
verted into coins and put in, circulation, ‘it has a peculiar 
public function to discharge,.and where there is a double 
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coinage’ of gold and silver with a fixed ratio governing the 0. 0. J. 
relation of one of those coins to the other, that function cannot 1919 
be properly: discharged if speculating in one or the other of "PAG 
the branches of the currency materially alters the ratio which e. 
the financial operations of the Government require to be made Faucuaepna 
and to continue permanent. It was also urged that no one Beaman J. 
could possibly say that there was anything illegal in the — 
sense of being either punishable by ]aw or unrecognized by 
law; in.buying sovereigns before the Government Notification 
of August. 1918. Again, I merely point to the abnormal 
conditions which exist during the progress of & great war. In 
а country. like India particularly, the Government of which 
ig.carried on under:conditions without’ а parallel, as far as 
I. ‘know, in the world’s history, its responsibilities have been 
enormous, and not the least amongst them' has been financing 
great war operations ‘as well as the internal administration 
of the country. In order to do this rightly or wrongly, a 
point. with which I have no concern and upon which I am 
not competent to speak,»a very considerable mass of gold: 
currency was thrown into circulation. What immediately 
happened showed that the insatiable desire of tho people of 
this country sto obtain gold, not for currency purposes at 
all buf for adornment or hoarding, was withdrawing the whole 
of this'gold currency from circulation and so defeating the 
Governmént's object. Now, in ordinary times, possibly іп’ 
view ofwhat was then happening, probably what will always: 
happen in a country like India, habituated to silver currency 
and probably the masses of the whole country regarding that ` 
as'the only real currency, the attempt to maintain a bimetallic 
currency would have been' abandoned. It will probably be 
found, no matter what penalties are imposed,-no matter what 
impediments are thrown in the way of purchasing gold for 
other than currency usee, that this country will absorb any 
amount of gold currency sel in circulation much as a sponge 
absorbs water. But at any rate in periods-of emergency and 
crisis the Government has a right to expect that the mere 
greed and selfishness of gamblers in money shall not be given 
free play: 80 88 to disorganiso its carefully conceived financial 
policy. : Now, it is very clear that keeping our eye upon the 
transactions with which I am dealing there is no real question, 
of public policy in the sense of wide-spread public opinion one 
way. or.the other. Speculators п the gold currency are for 
the most part, І suppose, that small body of extremely-wealthy 
B, 160 
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men:who are gathered together in dur great cities and hive 


по Other than their own selfish interests of ‘making money 


in any and every way they can. It would be absurd to 
suppose that thè millions and millions of :people,. шапу of 


RAMORANDRA whom have never seen в gold coin in their lives, could 
Beaman J, possibly have any opinion one way or the other on the policy 


. or indirectly affected by it must, I suppose, in 


of such: conduct as this and even ifit really affected them 
most injuriously, as doubtless by frustrating pro tanto the 
Government’s intentions and defeating its financial scheme it 
would do, they would stil be quite ignorant of the true 
cause. The plain truth is that in India public policy at any 
rate for the present is defined by and coincides with the 
measures of the Government which we must assume, and 
which I do most cheerfully assume, are conceived in. the 
broadest and most: enlightened spirit and desire to carry ‘on 
the Government as efficiently and beneficially as possible in 
the interest of the entire population. So probably in a very 
peculiar case of this:kind it would be difficult to get в clearer 
indication of what is or what is not opposed to public policy 
than the Government declaration on the subject. Policy 
might of course be mistaken, policy might be unwise, but it 
being common ground that no ascription of improper motives 
is within the scope of the argument, that which is undertaken 
by a responsib!e Government as part of its policy and which 
cannot be criticised by the vast majority of кошо 
al] our 
municipal -Courts, be regarded as for the time being publie 
policy, and acts declared-by the Government as likely, 0 
frustrate the beneficial maintenance or operations of that 
policy would ordinarily be teken to- fall with the gener 
category of acts contrary to public policy. E 5 
. Now, in 1917 we get a very clear indication. of. the dicen | 
which the Government apprehended if the gold currency were 
left wholly unprotected. That Notification prohibited break- 
ing up gold- coin, melting it down or using it for any other 
purposes than currency; but that of course would not extend 
to contracts -for buying or selling gold coins regardless of 
what was going to be done with them after they had been bought 
or sold. Thus between the issue of that Notification at the 
end of June 1917 and the Notification’ of August 1918 there 
was an- enormous amount of ‘speculation forward in gold 
sovereigns, and ihe particular transactions. with which'l am 
dealing ended before the peremptory prohibitions of August 
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1918. . It was frankly conceded that alter that Notification по 0. С. J. 
transactions of this kind could possibly be recognised in any 1919 
municipal Court. But it was said that/that was because they Y 
were made contrary to public policy, made indeed. actually Sees 
penal for the first time in August 1918, І think that this is Ramougnora 
not quite a correct statement. If what the Government finds Beaman J. 
it necessary to penalise because it was contrary to public ^ 
policy in August 1918 was from that moment contrary 

to public policy, it is difficult “to see how it could 

have been other than contrary to public policy a month or 

two earlier. The truth is that such Notifications do. not 

make; а thing to be contrary to public policy. They merely 
declare. what was long felt that it was contrary to public 
policy, and if it was contrary to publie policy in August 

1918 it is difficult to see how it-could help having Poi 

so in June. Nothing had occurred in the meantime .to give 

it an entirely new „character and complexion; and the 
general tenor of the Notification showed clearly that in the 
opinion of the Government: any trafficking in gold coinage, 

any use whatever of gold coin for any other purposes than 
currency, was opposed to the-general interests of the country. 

So that the: speculators in gold in the intervening period may 

very well have known that although they were -within the 

letter ofthe Notification of 1917 they were running counter 

to its spirit. But what is the result of all this? We find a 

small ring of Bombay speculators greedily Bulling and 
Bearing the gold market, some selling and some buying with 

no other object than either to depress or raise'the value of 

thé sovereign relatively to the rupee. The Bulls appear to 

ave had it all their own way with the result that the 
jee rose in value to something over Rs. 19, Some 
three or four million sovereigns at -least appear to have 

been nominally bought and sold between these Bulls and 

Bears. Of course there sre many cases in which buying a 

large quantity of sovereigns may be perfectly legitimate and 

even necessary in the interests of trade, but dealings of the 

kind I have before me certainly had no other object in view 
. than changing the relative values of the rupee and sovereign 

either to the appreciation or depreciation. of the sovereign 
according as the Bulls or the Bears proved successful. 
Obviously, then, gold sovereigns, whose relative value had 

been forced up from Rs. 15 to over Rs. 19, would, to all 
‘intents and purposes, be put out of circulation altogether, 
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0. 0. J. And that is precisely what the financial policy: of the 
1919 ' Government felt to be the danger against which the Govern- 
pd ment had endeavoured to protect itself. How then can. it be 

чарын said that this kind of transaction, a transaction for which 
RAMOHANDI А there is no conceivable need, the- only motive for which: is 

Beaman J, pure greed of selfish speculators, the results of which must 

— inevitably be а complete dislocation of the coinage, ів not 
against publie policy in the only-sense in which that term can 

have practical meaning to-day in this country? > . v.e 

It seems to me that this question сап ouly be answered in 

one way. No one pretends that these buyers wanted these 
sovereigns for currency. No one pretends that if they were 
bought at all they*would be put into ordinary circulation 

at the Mint rate one eovereign for Rs. 15. What then is the 
true underlying meaning of all this reckless speculation and ' 
what have been its consequences? I think the answers are’ 
obvious, во obvious that I need not give them. And it appears: 

to me-that for the reasons I have endeavoured to set forth, no 
sentimental reasons at all involving as far as Iean see no: 
question of morality in the ordinary sense but preferable only 

^, | to one criterion, whethér Government have а right- to insist 
upon its, financial policy being left undisturped thereby 
maintaining that policy for its contemplated purposes at a 

height of efficiency, these transactions do stand self-condemned 

| ав opposed to publie policy. In my opinion they must) clearly. 

do so, and it is:upon that ground alone that I propose to 
dismiss the plaintiffs’ suit. ©. Чы ы М. 

I need, only: add that if my view is wrong and: if these 
transactions were not against public policy, there is no other: 

` substantial defence. The plaintiffs would,-if the first question: 

weye answered in their favour, in my judgment, be entitled aN 
once to a decree for the full ‘amount they claim. - As itis, Y 
however, holding so strongly the opinion I do, I must declare 
the transactions void on the ground of being opposed to publie \ 
policy and so dismiss the plaintiffs’ suit. 

Each party must bear his own costs. 


The plaintiff appealed. | 


Kanga and R. D. N. Wadia, for the appellant. * 
Jayakar and Makanji Mehiq, for the respondents. • 


_Scorr C. J.— This is. an appeal from a judgment of Mr. 
Justice Beaman dismissing the plaintiff's suit. 
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The plaintiff sues for damages occasioned by his up-country 0. C. J. 
constituent failing to perform contracts for the purchase of 1919 
sovereigns entered into for him by the рш for the ~~ 
Vaishakh and Jeth Vaidas of 1918, ae 

The damages claimed were assesssd as of the lst of July Ramoxtxona 


1918 and no objection is taken to this date. Scott О, J. 
On the 22nd of August 1918 a Notification under the Defence =" 
of India Act (IV of 1915 ) was issued as follows:— ` Я 


*No person shall sell or purchase or offer to sell or purchase any coin for an 
amount-exceeding the face value of such ooin or shall accept or offer to accept 
any suoh coin in payment of a debt or otherwise for an amount exceeding ita 
face value.” 

By «һе, same Notification ‘coin’ was defined as coin which 
is legal tender under any Enactment for the time being in 
force in British India. 

Under the Indian Coinage Act, 1906, a sovereign is legal 
tender for Rs, 15, The Explanation to the Notification says that 
for the purposes of the rule the face value of the sovereign 
shall be deemed to be 15 rupees. 

The contract having come to an end by the defendant’ 8 
breach which i is not disputed, the subsequent Notification does 
not: operate so as to make it an illegal contract under the rule 
stated in Brewster v. Kitchell™ “that if Н covenants to do a 
thing which is lawful and an Act of Parliament comes in and 
hinders him from doing it, the covenant is repealed.” 

It is, however, contended that the contracts were illegal in 
theiri inception under & previous Notification of 9th July 1917 in 
the following terma:—“No person shall melt, break up or use 
otherwise than as currency, any current gold or silver coin.” . 
Bas a contract to purchase sovereigns is not in itself a user of the 
coins to be purchased, nor is there any evidence to establish that 
the ultimate buyer would use the sovereigns purchased other- 
jwise than as a store of currency to be available in the event of 
the silver or paper token currency losing its purchasing power. 

There remains, therefore, for the defence the main conten- 

f tiou on which the lower Court held against the plaintiff, viz., 
that the contracts for breach of which damages are claimed 
were contrary to public policy. 

It is no doubt open to the Court to hold that the considera- 
tion or object of an agreement is unlawful on the ground that 
it is opposed to what the Court regards as public pdlicy- 
This is laid down ins. 23 of the Indian Contract Act and 


(1) (1698) 1 Salk, 198, a 


4 
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О. C. J., in India therefore- it: cannot be affirmed ав a matter 
1918 ОЁ law as was affirmed by Lord: Halsbury in Janson. v. 
—~ — Driefonieim Consolidated Mines, Limited® that no -Court 

SHRINIVASPAS ann invent æ new head of publie policy, but the-dictum 
Ramquaxora of Lord Davey іп the same case that "publie policy’ is 

Bee О J.. always an unsafe and treacherous ground for ‘legal decision” 
—- шву be accepted as a/sound cautionary maxim in considering 

the reasons assigned by the learned Judge for his decision. 

The following is, I think, a fair analysis of the reasons 

given by the learned Judges in | the form of numbered proposi- 
tions. - 
1. The definition of “publie policy" is not exhausted by 
saying that only th&t can he said in the eye of the law io be 
against public policy which is either penal or еы а һу 
Statute or Common Law. 

2. Public policy is amuch wider terin and in ifs turn capable’ 
of sudden extensions vada abnotmal and temporary condi- 
tions. 

3. Itis doubtful whether such a situation as that created 
by wild gambling on the part of a very small body of purely 
selfish speculators in Bombay could possibly exist except under 
a bimetallic system. 

4,. In India we havea silver anda gold currency between 
which the Government has ише to fix: a istinita 
ratio, 

5. The effect of gambling in the gold coinage has boon to 
disturb that ratio and give gold a very much higher relative 
value to silvbr than merely as one branch of the eurrenby it 
ought to-chave.  ' - Aor 

6. -It is not &' question of morality as have been the 
majority of cases where in England public policy Tips been th 
ratio decsdendi. | 

7. Morality cannot apply to а case wise the decisive 
factor is the maintenance at a very critical mamen of the 
efficiency of the Government. 

8.. Conduct of private individuals tending to defeat'and 
embarrass the whole-scheme of: Government financo must be 
opposed to publie policy. 

9. Money apart from the metal of which iti is made is 
never intended for purposes of sale. 

°10.- Therefore: it ouglit not to hera meditan of gambling 
speculation. ; { . 





(1) [1902] A. 0, 484, ТТ 
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‚11. Under a bimetallic system its public function cannot be 0. C. J. 
properly discharged if speculating in one or other of the 1919 


branches of the currency materially alters ‘the ratio whieh | eee 
the financial operations of the Government require to be made ^ y Asp4$ 
permanent. ' 4 , RAMCHANDRA 


12. In order to finance great war operations and for Scott C. J. 
internal administration a very considerable mass of gold xxm 
currency was thrown into circulation. 

13. What immediately happened showed that the desire 
for gold not for currency but for adornment or hoarding was 
withdrawing the whole of this gold currency from circulation 
and so defeating the Government’s object. | 

4." In periods of emergency and crtsis Government has 
the right to expect that the greed of gamblers shall not be 
given free play so as to disorganise financial policy. : 

15..In India publie policy is at--present defined by and 
coincidés with the measures of Government. ' 

16. "Therefore in a peculiar case like this it would be difficull 
to get a clearer indication of what is opposed to public policy 
than the Government notification on the subject. 

‘17, Itis not correct to say the transactions in sovereigns 
at a price above the face value was made contrary to public 
policy in August 1918. 

- 18. They must have been contrary to public policy already. 
The Notification merely declares what was long felt, that it 
was contrary to public policy. 

19.. If contrary in August it must have been во in June. 

20: The general tenor, of the Notification of June 1917 
showed that in the opinion of Government any trafficking in 
gold coinage was opposed tothe general interest of the country. 
So the speculators may very well have known that though 
Ávithin the letter of the 1917 Notification they were running 

| бошо to its spiril. 

21. In many cases buying à large quantity: dba sovereigns 
may be legitimate and even necessary but dealings of -the 
kind in suit certainly had no other object in view than chang- 
ing the relative values of rupee or sovereign as the Bulls or 
Bears proved successful. 

Substantially the judgment comes to this: 

А. Cburts іп India gre not to be limited by: English deci- 
sions.in deciding what is and what is not contrary to public 
policy, for public policy is capable of sudden extensions under 
abnormal and temporary conditions. 
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0. OJ. . B. The question of tho maintenance of a bimetallic currency 
1919 system is one which does not arise in. England. . Speculators 
. 7 gre able to disturb the equilibrium of such a system and this is 
San PA contrary to the publio interst here in times of crisis such as the 
FAHOHANUNA recent war. 

sou C, J, ©. In India public policy is defined by and coincides with 
—— Ње measures of Government, The Notification of July 1917 
showed Government. wished to prohibit the use of gold 
coins except for the purpose of currency. The Notification 
of August 1918 shows that trafficking in such. coins had 
for some time theretofore been contrary to publie policy 
and speculators should have known that though not 
tranagressing the letter of the Notification of 1917 they* were 
running contrary to its spirit in offering for sovereigns a price 

higher than the face value as fixed by Indian Enactments, : 

The objection to accepting such a proposition. as A ів 

Fu forcibly stated in the passage from Marshall on Insurance 
`` cited by Lord Halsbury in Janson v. Driefontein мнн 
Mines, Limited™ at p. 491: 

“To avow or insinuate that it might, in any саве, be proper 
for a judge to prevent a party from availing himself of'an 
indisputable principle of law, in a Court of justibe, проп. the 
ground of some notion of fancied policy or expedienoe, i is в, 
new doctrine in Westminster Hall, and’ hasa. direct tendency . 
to render “all law vague and uncertain. . A.rule of law, once 
established, ought to remain the same till it be annulled by 
the Legislature, which alone has the power to decide on, the 
policy or expedience of repealing laws, or suffering them, to 
remain in force. What politicians call. expedience often 
depends on momentary conjunctures, and is frequent]. 
nothing more than the. fine-spun speculations of visionary 
theorists, or the suggestions of party and faction. If expedi- 
ence, therefore, should ever be set up as a foundation for the 
Judgments of Westminster Hall, the necessary consequence 
must be that a judge would ‚Бе at full liberty to depart 
to-morrow from the precedent he has himself established to- -day; 

` ог. to apply the same decisions to different, or different 
decisions to the same circumstances, as his notions of 
expedience might dictate." : 

The remarks which I haye grouped together untler the 
head B are general observations on .a technical and very 
intricate matter which has been considered in 1913/1914. 


(1) [1902] A. O. 484, 491, - 
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by the Royal Commission on Indian Finance and Currency. 0. С. J. 
In their Report dated the 24th of ea! 1914 the Com- 1919 


missioners вау : 8 8 
HRINIVASDA 
г “The system actually in operation has..never been deliberately adopted v. 


as a consistent whole, nor do the authorities themselves appear always to have RAMCHANDRA 
had a clear idea of the final object to be attained. To a great extent this == 
system i is the result of a series of experiments,” боой О, J. 
In paragraphs, 67 dnd 68 the Commissioners express the 
following opinion: . 
67 “With the argument that India should be encouraged to absorb gold 
~for the benefit of the world in general we do not propose to deal, . The extent 
to which India should use gold must, in our opinion, be decided solely in 
accordance with India's own needs and wishes, and it appears to us to be as 
unjust 6o force gold coins into circulation in Indim on the ground that such 
action will benefit the gold using countries of the rest of the world as it would 
be to attempt to refuse to India facilities for obtaining gold in order to prevent 
"мао adherents of the opposite school have'called the drain of gold to India, 
In any case these arguments (which 16 will be noted are mutually destruotivey 
are irrelevant to the inquiry which we were directeg to make and to the terms 
of „гейөгөпсө, which confine us to a report on what 18 ‘conducive to the interests 
of India.’ ‘hey raise vast controversies upon subjects which are beyond our 
scope, whilo giving no reason for the adoption of either policy in India's own 
interest, 
98. “Weconclude therefore that 16 would “ok bo: to India’s NN to 
enoourage an increased use of gold in the internal circulation,” 


So much*for general considerations connecied with the 
currency system. ‘They did not apparentiy demand before 
the outbreak of the war the continuance of sovereigns as part 
of the Andian Currency. 

The: learned Judge refers (para 12 supra) to a very воп- 
siderable mass of gold currency being thrown info circulation 
during the war. І can find no reference to this in the 
regorded evidence, ‘The learned Judge probably refers. to the 

igsue of gold for the financing of wheat stated by the Finance 

inister to have been 


Rs. 
1917—1918 bye m .« 92177040 
1918—1919 m e. 7 a.. 18885740 


(see proceedings of the Legislative Council of the Governor- 
General of the 26th February 1919). It is referred to in the 
narrative of the Finance Minister introducing the Financial 
Statement for 1919—1920 (el 15) in connection with the 
silver crisis of 1918 in these words: “Our thin line of rupees . 
had been’ precariously stipplemented by an issue of sovereigns 
in parts of India where gold is freely taken in payment for 
the crops; but the benefit of this expedient was transient and 


R, 101 
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О. 0. J: {в continuance unjustifiable”; also in ol. 14 it is said: “To 
1919 coin and issue our relatively small stock of gold would have 
UT — been wasteful to a degree ; the premium upon the metal would 

ВнвгктуАврАв . have driven, and did in fact drive, any coined gold out of cir- 
Вавай. culation immediately ; it was an emergency ration rather than 

Scou О, J, & Currency medium” (see Proceedings of the Legislative Council 
== of the Governor-General for 1st March 1919). This narrative in- 

troducing the Financial Statement was reforrcd to in the argu- 

ment of thisappeal and I propose to refer to it again as a public 
document containing an authoritative statement of the finan- 
cial position of the Government in 1918 when the Notification 
of August was issued from which inferences may be drawn 
‘as to the policy of the Government in issuing it. 

In el 211 find that from the beginning of 1916 silver 
rose greatly in value and the rupee slowly followed it: “It was ` 
impossible to face a position in which Government would be 
turning out rupees at a loss and placing a permanent premium 
on the export of its silver currency. It thus became necessary 
to fix a sterling exchange value for the rupee which would 
ensure that our coinage would not be liable to be smuggled 
out of India in indefinite quantities. Accordingly, with 
effect from the 12th April, the rate for Coungil drafts was 
fixed on а basis of 1s. 6d. per rupee for immediate telegraphic 
transfers.. ..There was believed to be a considerable accumu- 
lation of- funds (in India) seeking temporary investment in 
India for various reasons—taxation was heavier in England 
than here: hopes had been entertained of a further rise in 
exchange: money was being kept handy for post bellum. 
developments: and there was always the uncertainty about 
being able to recall spare money from’ Engiand with. the 
same promptitude as in former years.” | | 

I think it is fairly obvious that with’ exchange rising 
substantially above 18. 4d. per rupee it was to one's advantage, 
other things being equal, to buy sovereigns, for the holder 

of sovereigns could still convert each sovereign for 15 rupees, 
which would be worth for foreign remittances much more 
than 18. 4d. each. Other things, however, were not equal, for 
tho prohibition of the import of gold, for which there is 
always а strong demand in India, had driven Каф metal io.a 
premium and drove coined gold out of-circulation imntediate]y. 
One effect of the Notification of August 1018, if it was effective, 
would be to practically prohibit the sale of sovereigns and 
.give their possessors the benefit of the rise of the rupee only 


j: 
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upon exchange of sovereigns for. rupees at the treasuries: 0, C. J. 
thus the gold which disappeared from circulation after the ^ 1919 


wheat purchases of 1917/1918 might be brought back to the ~~~ 


: А P 3 А Surin. 
treasuries, . This seems to me a possible explanation of the re. 


Notification. RAMOHANDRA 
. . а . . = 
The evidence in the case in my judgment throws по light scott C. J. 
on the question of public policy raised for the defence. тт 
There is evidence of a number of contracts for the sale of 
sovereigns held by Banks in China “and Japan in 1916 and 


1917, not of sovereigns in circulation in India. Such 


contracts were anterior to the prohibition of gold imports. 
. The proved eontraets of 1918 were for small amounts which , 
were all closed by cross contracts before the Vaida days. 

“In the judgment of the lower Court itis said: "We find: 
a small ring of Bombay speculators greedily bulling and 
bearing the gold market, some selling and some .buying 
with no other object than either to depress or raise the value 
of the sovereign relatively to the rupee—some three or four 
million sovereigns at least. appear to have been nominally 
bought and sold between these bulls and bears. Of course 
there are many cases in which buying a large quantity of 
sovereigns may be perfectly legitimate and even necessary in 
the interests of trade, but dealings of the kind I have before 
me certainly had no other object in view than changing the 
relative values of the rupee and sovereign according as the 
bulls or bears proved successful.” І do^not find anything to 
support-these conclusions in the recorded evidence. Out of 
four witnesses examined Ramdas the plaintiff in‘answer to the 
question “Instead of buying gold people used to buy sovereigns 
and melt them down into ornaments?’ said “І don’t .know, 
I can’t say. They certainly hoarded sovereigns just like 
gold and other precious stones and metals. ‘The piece goods 
merchants made large 'profits as they bought sovereigns and 
stored them.” 

Chhotalal when asked “What did your master waut all 
these sovereigns for?" (i. е., those imported from China and 
Japan) said: “The people in the bazaar wanted them во we 
` bought and sold to them. How can I say for what the people 
in the bazar wanted them? І have never seen any sovereigns 
broken up and melted." . 

Narandas to the question ‘People buy them, break them up 


‘or melt them ?” said “How can I possibly know that?" 


' P. M, Dalal, while admitting that some savereigns wate 
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О O.J.. broken up and melted said purchased sovereigns were -also 
1919 used for hoarding. They ‘needed gold after the prohibition 
na of import and got it by buying sovereigns, The premium on 

PERI Aerie gold did not affect the purchasing value of the rupee or “any 
Bee ee note, The exchange value of the rupee had in Tiat gone up 

Scott C. J. considerably. 

] The conclusion must, I think, be that no clear general 
head of publie policy can be evolved which. would justify 
the Court in holding the contracts in suit unlawful on that: 
ground. 

This 18 apparently the conclusion to which the learned J udge 
‚ himself is driven when he falls back in the last part pf his 
judgment on the Notifications of June 1917 and August 1918 
ав indicia of what is contrary to public policy in connection 

with the gold currency. 
А . But if the case is to be decided on the, notifications the 
contracts must be shown to be forbidden by law and would 
then fall under the first head of s 23 of the Indian Con- 
tract Act and any reference to. public policy would be 
irrelevant. P udi 

I have already stated why in my opinion the contracts are 
not obnoxious to the Notification of June 1917 and why they 
are untouched by the Notification of August 1918. 

These Notifications were, sò far as I can judge, emergency 
measures: the first aimed at the prevention of melting 
or other ' misuse of ‘current gold .eoins;. the second was 
perhaps devised to _ tempt back пешае ‘gold coins: to, the 
treasuries.  " id 

We set aside the decree and pass a decree for the piini 8 
for Ra. 6,755-18-0. with interest from the 1st July 1018 to thi 
dete. Costs and interest on judgment at six per cent. 


HAYWARD J.—I concur, but desire to add some remarks on 
the general proposition. 
| The Coinage Act, III of 1906, made gold coins legal tender 
at the rate of fifteen rupees to the sovereign. But it did not 
prohibit their use otherwise than, as currency. The Defence 
of India Act Notification of the 29th June 1917 prohibited 
their use otherwise than as’ currency. The perties t» these 
proceedings entered into transactions for the sale and 
purchase of gold sovereigns” not at currency but at bullion 
rates for deliveries in May and June 1918. The Defence of India 
Act Notification of the 22nd August 1918 prohibited sales and 
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purchases of sovereigns at mere bullion rates, The substantial 0. С. 7. 
dispute ‘between the parties was whether their transactions 1918 
were thus void as contrary to law and publie policy within tlie immunis 
meaning of в. 23 of the Indian Contract ‘Act. • 

It was conceded by the learned'Judge at the trial that the Вмондирва 
transactions were not void as contrary to law as the evidence Hayward J. 
did-not establish any intention to use the sovereigns otherwise 
than as currency contrary to the Notification of the 29th Juno 
1917 and as they took place before the Notification of the 22nd- 
August 1918 making the sales and purchases of sovereigns at 
mere ballion rates unlawful. But i6: was held that the 
transactions were void ав contrary to public policy as deduci- 
ble fróm the subsequent Notification of thé 22nd August 1918, 
which, it was held, rendered unlawful "this trafficking in one 
branch of the currency during the great war.” It was con- 
ceded by the, learned Judge that the transactions would not 
have been void as contrary to public policy in the sense of the 
principles guiding public opinion as understood by English 
judges and that it would be аі ець “to give a convincing, 
logical and theoretical reason” for holding them opposed to 
public policy ; but he did nevertheless so hold them and observed, 

“that keeping our eye -on the transactions with which I am 
dealing there is no question of real publie policy in the sense 
of wido-spread public opinion one way or the other...It would 
be absurd to suppose that the millions and millions of people, 
many “of whom have never seen a gold ‘coin in their lives, 
could possibly have any opinion one way or the other as to the 
policy of such conduct...so probably in a very peculiar case 
of this kind it would be difficult to get a clearer indication . 
of what is or what is not opposed to public policy than the - 
Government declaration on the subject. Policy -might of 
/eourse be mistaken, policy might be unwise, but...that which 
y is undertaken by a responsible Government as part of its 
policy and which cannot be criticised by the vast majority 
| of those directly or indirectly affected by it must...be regardod 
as for the time being public policy and acts declared by the 
Government as likely to frustrate the beneficial maintenance 
or operations | of that -policy would ordinarily be taken to 
fall within the general category of acts contrary to publie. 
policy...The plain truth is thatdn India publie policy at any 
rate for the present is defined by and coincides with the 
measures of Government.” ‘It has been urged before us on 
this appeal that the learned Judge ought to have been guided 


vvu Lu азхудіазгь д LHA AWEL N L "Vi AAI, 


О. С. J. by the dicta of the English judges and not.to have extended 
1919 the law of public policy under s. 23 of the Indian Contract, Act 
bas 80,88 to comprehend all the political policies from time to 

тининин time of the Government in India. 
RAMORANDRA Jt behoves us, therefore, to examine in some detail the dicta 
Hayward J, of the English judges. It is true that assertions of the wide 
7 discretion vested in the judiciary to determine public policy 
were made by Pollock ©. В. in the leading case of 
Egerton v. Earl Browhlow 9. But distinctions between 
the public good and political policies were drawn by 
Alderson and Parke BB. who expressed the preference 
for leaying extensions of the law in the matter of publio 
policy to the Legislature. This case has been considered 
in detail by Sir Frederick Pollock at pp. 315 to 318 of the 
seventh edition of his Principles of Contract and he came to 
the conglusion that the final decision of the House of Lords 
depended not upon any extension of the law but upon the 
ground that the particular limitations in the will of the Earl 
of Bridgewater had a manifest tendency to tho prejudice of 
good Government and the administration of public affairs and 
. that this tendency had already been perfectly well recognised 
ав contrary to public policy as understood by tha Courts. 16 
was said by Sir James Colvile in the case of Evanturel v. 
Evanture “that the determination of what is contrary to the 
so-called ‘policy of the law’ necessarily varies from time to 
time,...that the rale remains, but its application varies with the 
principles which for the time being guide public opinion” 
but Jessel’ M. R. observed in the case of Printing ‘\and 
Numerical Registering Company v. Sampson that “уоцаге 
Е not to extend arbitrarily those rules which say that а given 
contract is void as being against public policy, because 
there is one thing which more than another publie polic 
requires it is that contracts when entered into freely and 
voluntarily shall be held sacred and shall be enforced by Courts | 
of justice.” It was also said by Lord Bramwell that “Judges 
are more to be trusted as interpreters of the law than as 
expounders of what is called public policy” in his remarks 
against the extension of this branch of the law in Mogul 
Steamship Company v. McGregor, Gow & 00.9; and “Lord 
Halsbury stated that “it js ineviteble that the particular 
chse must be decided by a Judge; he must find the facta, 


.(1) (1853) 4 H. L. C. 1. ' (3) (1878) L. R. 19 Eq. 462, 465, 
(2) 11874) L R. 6 P, С. 1, 29, (4) [1899] А, C. 95, 45, 
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and he must decide whether the facts so found do or do not % С. J. 
come within -the principles, that is, & principle of publie 1919 
policy recognised by the law" when denying thata new head ~~ 

of public policy could be invented by a Court in the case Suess 
of Janson v. Driefontein Consolidated. Mines, Limited, КлмондхрнА 
There is finally the dictum of Farwell L. J. in the case of Hyams Hayward J. 
v. Siuari Кату) that. “the doctrine of public policy is 
regarded nowadays as one rather for the Legislature than 
the Courts.” It seems to mo that those dicta apply with 
peculiar force here. The present transactions were not 
immoral and were not manifestly opposed to the public good 
or бо good govornment. They were not proscribed by public 
opinión for there was по public'opinibn. They were at 
the time permitted by the Government. It was indeed 
impossible to give any “convincing, logical or theoretical 
reason” for holding them opposed to public policy. . It was 
however felt that they amounted to "trafficking in one branch of 
the currency during the great war" and that they, therefore, 
must have been opposed to the publie financial policy, which 
“might be mistaken or might be unwise” and wherein experts 
notoriously differ, because that trafficking was subsequently 
prohibited by the Government. These were surely strong 
reasons for applying the dicta of the English judges and 
for leaving the exposition and protection of the publio 
financial policy to the Executive Government and the 
Legislature. Theré was, in my opinion, no. substantial 
justification for holding that those dicta should be disregarded 
by Judges in India and that publie policy should be interpreted 
undor. s. 23:of the Indian Contract Act as comprehending 
all the political policies from time to time of the Government - 
f India. . 


Decree set aside. 


/ Solicitor for appellants: JV. C. Dalul. 
m Solicitor for respondents: G. B. Pandya. 


: ree = : __ 
(1) [1909] A. О, 484, 492. (2) [1908]92 К, B, 696, 797. 
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ORIGINAL CIVIL. 


. ‚ Before Mr. Justice Mari n. 
WELD & CO. 


v. 
SHER MAHOMED EKBAL AHMED.*: 


Practice— P rocedure-- Third party notice--High Court Rules, Chap. ҮШІ, rr. 137, 
128, 1£9— Letters Patent, сі. 18— Leave under cl 18 13 necessary when the third 
party is out of jurisdiction of the High Cour:—Uosts, awarding of, in third 
purty proceedings——Successful defendant is entitled to costs of suit and of third 
party proceedings. A е 

16 is necessary to obtain leave of the Court, undor ol. 12 of the Lotters 
Patent, for a third party notice, where part of the cause of action is 
outside the ordinary original jurisdiction of the High Court and the party 
hxes-oub of such jurisdiction. К . 

Third party proceedings fall within the words “suits of every «le- 

, scription’ in cl. 12 of the Letters Patent. n 
' The defendant who has succeeded against the third party is entitled to 
lis costs of the suit as between solicitor and client and to his costs of the 
third party proceedings as between party and party, 
Trafalgar Co, Lid. v. Francis (1), followed, 


THE. plaintiffs entered into numerous contracts with vhe 
defendant for purchase and sale of various kinds of cotton 
in the Liverpool market. The cotton market went, against 
the defendant in June 1916 and the plaintiffs called upon ‘the 
defendant to deposit further margin money, but he failed to 
do so. еа ` Mi 

On 29th June 1916, the defendant gave to the plaintiffs six 
hundis for the sum of Rs. 150,000 payable at maturity ahd 
the plaintiffs agreed to carry the defendant's open contracty 
on terms mentioned in a writing passed by the defendant. 4 

The first of the above-mentioned six hundis was dishonour- ` 
ed at maturity on 25th October 1916, and the plaintiffs closed 
the open contracts of'the defendant subsisting at that date. 

The plaintiff alleged that the defendant was indebted to 
him In a sum of Rs. 55,788-9-4 and claimed that, amount. 

The defendant in-his written statement stated that in respect 
of the said contracta he had acted as agent of his uncle, one 
Karim Elahi; that by a wrijing, dated 2lst May 1916, the 
said‘ Karim Elahi had acknowledged the said contracts to be 
*0, 0. J. Suit No. 1170 of 1016. - (1) Seton, 7th edn,, p. 2072 
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his and had accepted all liability in respect thereof; that 0. ©. J. 
Karim Elahi had agreed to pay to him such sums of money as 1918 
the plaintiffs might from time to time require him to 


deposit in order to carry on the said contracts; that the six Mee a 
hundis were, given to the plaintiffs on the assurance of М 


‘Karim Elahi that Karim Elahi would pay the hundis ^ — 
when they became due; and that he was entitled to be 
indemnified against the claim made by the plaintiffs... 

On 28rd July 1917, the defendant applied for a third party 
notice on Karim Elahi. ` 

On 9th of August 1917, the learned Chamber Judge faded 
an order for the ‘issue of a third party кшш against кмш 
Elahi* 

On 7th September 1917, Chamber summons was issued for , 
an ordér for third party directions, ' | 

_ Karim Elahion whom the third party notice was served,made an 
affidavit in which he stated inter alia that the High Court had no 
jurisdiction to try the question between him and the defendant 
as the contract under which the defendant elaimed to hold him 
liable was entered into at Peshawar and was to be performed 
there; and that ће’ whole of the cause of action between hini 
and the defendant arose in Peshawar. 

On the Bth’ of October 1912, the learned Chamber Judge 
made the usual order on a summons for directions in third 
party proceedings and directed (inter alia) that the third 
party, should. file his .written statement and that the question 
of his'liability to indemnify the defendant should be tried at 
the trial of the action between the pes and defendant 
but. ‘subsequent thereto. 

‘The third party in his written statement antonia] inter а 
dic that the High Court had no jurisdetion to hear and 
‘determine the question between him’ and the defendant as he 

_ resided аб Peshawar and the whole cause of action had arisen 

| outside the jurisdiction of the Court; and. that in the event of 

the High Court holding that a part of the cause of action had 

) arisen within the jurisdiction, then, as no leave.under cl. 12 

of the Letters Patent had been obtained by the defendant, the 

High Court had ло jurisdiction to try the said я 
between him айа the defendant. © >, М 


Kemp, with Campbell; for the plaintiff. E 
С. H. Setalvad with -Bahadwrj?, for the defendants, 
Davar and Kanga, for the'third party. 7 


R; 102 
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0. 0. J. On the 16th June 1919, his Lordship passed a decree against 
1919 the defendant for the balance of the claim for Rs. 55,783-9-4 and 
—~ . interest less Ёз, 28,000 paid on account and interest thereon. 

Мыр би At the hearing of the third:party notice one of the issues 


6 
qum raised was :— 
омар 1. Whether this Court has jurisdiotion to try the suit SA the defendant 


and the third party, 
-His Lordship after hearing counsel on this issue delivered 


the following .judgment:— 


MARTEN J.—This preliminary objection raises-a two-fold 
point of jurisdiction, viz., (1) whether in this case the whole 
cause of ‘action arose out of the jurisdiction and therefore this 
Court has no power'to hear the third party notice at all; (2) 
if part of the cause of action arose within the jurisdiction, then 
whether express leave was not necessary under cl. 12 of 
the Letters Patent before tho third party nptice--could- be 
served, е 

І am now оп the third party notice, and have, as between 
plaintiffs and defendant, already given a decree in favour’ of 
the plaintiffs, The present issue, viz., No. 1, is an issue between 
the defendant and the third party. 

On the first point, the substance ‘of the syit alates to 
certain’ cotton contracts on which as I have said, I-have found 
the defendant is liable to the plaintiffs. As between the 
defendant and the third party the defendant’s case’ depends 
on & right of indemnity and ‘substantially it is based, on an 
express agreement of the 21s& May 1916, Exh. No. -4.; The 

: effect of that agreement was that the third-party was ‘to! tarp 
over the cotton contracts then outstanding "between" ‘the 
€ plaintiffs and the defendant, and that the defendant was to 
carry out certain instructions of the third party in relatio 
thereto, and that the third ‘party thenceforth’ was to be 
responsible pecuniarily on these contracts. The third party 
says that the true relation was not that of principal and 
agent -but that of vendor and purchaser or assignor and 
assignee. Even assuming in his favour without: deciding the X 
point that that is the true view, still it is clear that the 
contract, Ex. 4, contemplated the defendant’ carrying out its 
terms by performing certain acts in Bombay. In other 
words, if he came to sue the third party on this, cohtract as 
hé has now done, he would have to prove :certain acts of: his 
which either took place in Bombay, or which by means. of 
telegrams resulted in acts in Bombay. What I refer to are 


| 
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the cotton transactions which the plaintiffs carried out in о. с. J 
Bombay as the result of instructions given by the defendant. 1919 
It seems to me that on that ground alone, a part of the cause = 
of action has arisen in Bombay, because *to sue on the wao g Co 
contract, it would be necessary for the defendant to prove , Sam 
certain operations carried out in Bombay by his instructions. on 
"Mr. Setalvad for the defendant has taken another point, Marien J. 
and that also seems to me, as at present advised, to be wel ~ 
founded. He says as far as the third party notice is concerned, 
a part of the cause of action is this very suit in, Bombay, 
because the validity of & third party notice depends on two 
things, viz., first, a hostile suit in Court, and secondly, a right 
to indemnity: The hostile suit he relies'on is this very suit 
filed in Bombay. It seems'to me, therefore, that the third 
party’s objection on the ground that the subject-matter of this 
third party notice arose wholly out of jurisdiction, is 
unfounded. - : 
Now, I come to the second point, which has given me 
rather more trouble, and that is, whether assuming that part 
of the cause of action arose out of the jurisdiction, then 
whether leave to,serve this third party notice ought not to 
have been. obtained under cl. 12 of the Letters Patent. In 
considering that, cne may compare three classes of proceedings, ° 
viz, (1) an ordinary suit, where you add a defendant, (2) a 
suit, where there is a counter-claim bringing in в new party, 
‘апі (3) а third party notice. Now, ав regards class No. 1 it 
seems clear that under the Bombay High Court practice you 
must obtain leave under cl. 12 of the Letters Patent to sue 
the new defendant, although you may have obtained leave 
under cl 12 to‘bring the suit against the original defendant. аә 
Authority for that proposition will. be found is Rampartab 
' Samrathrai v. Foolibai™, Similarly, as regards class 2, if 
{0 you bring a counter-claim against the plaintiff and bring in 
as a defendant to that counter-claim & new party, there again 
you must get leave under cl. 12 of the Letters Patent, 
because as has very properly been admitted by Mr. Setalvad, 
under our Bombay Rules (Rule 118), a counter-claim has the 
same effect as a cross suit. Therefore, if leave would be 
necessary for an original suit, so also is it for'a cross-suit. I > 
‘am assuming of course cases where part of the cause of action 
is outside the jurisdiction and where the defendants live out 
of the-jurisdiction. ' 
707 75. (р (1896) I. Ly R, 20 Bom, 767. 
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"Now, I come to the question of the third party notice, 
class 3, "This is in some respects a combination of class 1 and 
class 2 and for this reason. "The usual order provides that the 


` third party shdll be at liberty-to appear at the trial of the 


action and take such part therein as he may be advised, and 
that the third party notice is to be tried at the same time as 
the original suit but after it. Now, what is the effect of- this 
order? The third party gan appear at the trial and subject to 
the Judge’s directions he can dispute the plaintiff’s claim. 
This he could not do if it was merely the case of a -cross-suit, 
because in that event, he would have no locus stand: on the 
hearing of the original suit. Тһе third party thqrefore 
resembles to some degree an added defendant, although the 
plaintiff obtains no decree against him directly. · i 

Then, whenthe third party/noticeis tried, itis in the nature of 
а cross-elaim, namely, aclaim brought by the defendant against 
the third party. Perhaps to be quite accurate, a cross suit should 
involve a claim agaifst the plaintiff as well, -but the analogy 
is near enough for my purpose. Therefore, on principle, one 
would expect to find that it is as necessary to obtain leave for 
a third party notice as it would be if the third party was 
added as a defendant, or if a counter-claim was brought BERE) 
him ав anew party. : 

Counsel have been unable to find any Indian authority on 
the point and they tell me that the third party procedure was 


introduced into this Court by Sir Lawrence Jenkins and that: 


other Indian High Courts have not-yet adopted it. This may: 
account for that lack of Indian authority. 

As far as the English practice is concerned, it i is quite clear 
from the decision of the Court of Appeal'in McCheane ү, 
Gyles that under the English practice the leave of the бош 


is necessary to'serve third party notices out of the jurisdiction, ' 
- Mr. Setalvad says this decision depends on the wording of. 


the English Supreme Court Rules, one.of which requires third 
party notices to be served like writs (as in our Rule 127), and 
another of which requires leave for service of writs out of 
the jurisdiction. ‘The latter rule, he says, is not to be 
found in our’ practice, for cl. 12 of the Letters Patent 
requires leave for certain suits and not for service of writs. I 
dò not, however, propose to discuss tlie differences—tor there 
are differences-—between the English rules as to pleadings 
and service out of the jurisdiction on the one hand and the 


(1) [1902] 1 Oh. 237. ers 
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Indian rules ав to pleadings and leave under cl 12 on the 0. С. J. 
other:hand. Nor do I propose to rely on McCheane v. Gyles, 1919 


as governing our practice. Itis only useful by analogy. But ~~ 
I may just notice that our Bombay Rules have so faithfully iri M 


copied the English Third Party Rules as to retain in Rule 127 | Suse 
< ae -MAHOMED 

a reference to a statement of claim—a pleading unknown in ^ __ 
our Court. In fact in England the writ precedes the statement Marten J. 
of claim. In India the plaint precedes the writ. x 

The real point here is, I think, -whether these. third party 
proceédings come within the description “suits of every 
description” in е]. 12 of the Letters Patent. Now as to that, 
our thjrd party. rules will be found in Chap, VIII, Rules 127 
to.133:, Ib is to be observed that under Rule 198, if the third ' 
party does not. appear on the third party notice, he is to be 
deemed.to admit the validity of the decree -obtained against 
the defendant, апа his own liability to contribute or indemnify 
to*the extent claimed in the third party notice, Then under 
Rule 129, ; 

“Where a third party makes default in' entering an appearance in the РЕТ 
in case the suit is tried and results in favour of the plaintiff, the Judge who tries 


the suit may, ab or after the trial, pass such decree as the nature of tho case 
may requiré, for the defendant giving the notice against the third party.” 


Therefore, Although we do not find in the Third Party Rules 
express words like those in Rule 118 treating counter-claims 
as cross) suits, and although we have not got the sanie express 
‘provision in any of the Indian Statutes, as is contained in the 
English Judicature Act, 1873, s. 24 (iii), which expressly 
provides for third parties, still we have undqr the ‘Bombay 
High Court Rules a form of procedure which is in sub- 
atance a “suit” against the third party within the Letters 

atent. Before the third party notico has been served on ` сы 
him, he is a free man and no Court can pass a decree against 
him. Asa result of that third party notice he is in peril, and 

j may, unless he takes certain steps, have a decree passed 
against him. It seems to me therefore that substantially the 
case falls within cl. 12 of the Letters Patent, just. as the case 
of an added defendant or of a counter-claim against a new 
party does, and that leave under cl. 12 is necessary. 

This brings me to the next question whether leave was іп . 
point of,fact obtained. , Leave in the ordinary way was not 
obtained, that is to say, there is not the usual express 
endorsement : “Leave under ol. 12 of the Letters Patent". But 
the J udge’s order of the 9th August 1917 giving leave to issue 


LLS VU RO дымат алала хаел алала L TY мз, 


the third party notice was in the following form:—"I do 
order that the defendant be and he is hereby authorised to 
issue a third party notice against the said Karim Elahi Sheth 
notwithstanding the time to file his written statement having 
expired and to serve the same upon him by sending it by 
registered post to the address of the said Karim Elahi Sheth 


* at Mohulla Dhalan, Peshawar City”. 


Here you get an express statement in the Judge's own 
order that the defendant is to be at liberty to serve this third 
party notice by sending it by registered post outside the 
jurisdiction. 

It is accordingly argued that thee was implied leave дпйөг 
ol. 12." But as І have already intimated there are differences 
between cl. 12 and the English Rules as to service out of the 
jurisdiction, and to treat the two as the' same may be 
misleading. Further my attention has been -drawn to the 
{йараш ‹ of Mr. Justice Candy in Rampartab Samraihrüi 
v. Foolsbai™, where there had been an order made by Farran 
J. to add в party as a defendant. That party was out of tho 
jurisdiction. Subsequently at the trial, the point that no 
leave had been obtained, was raised, and it was answered by 
saying that as the Judge gave leave to add this party, it must 
be inferred that he gave leave also under cl. 12. Candy J, 
overruled; that answer and said at p. 774 :— 


“Ät cannot be inferred that leave was then allowed or granted. ш. Jam 
Narayan v. Atmaram, Y. L. R. 4 Bom. 482, Mr. Justice West was asked to draw 
a similar inference, because leave had been granted to the plaintiff to sue, as a 
pauper; ‘but such leave’ (he said) ‘does not by any means dier: imply 
that this particular question was judicially considered * ” \ 


I may add that thé order of Mr. Justice Farran will bo found 


` in Foolibai v. Rampartab Samratrai®, and that the point), 


as to jurisdiction does not appear to have been raised before 


him, but that on appeal it was evidently present to the mind 


of Sir Charles Sargent, having regard to what „that learned 
Judge said on p. 468. 

No doubt there is a distinction on the facis of the present 
саве, because Mr. Justice Kajiji’s order expressly mentions 
service out of the jurisdiction. In the view, however, which 
I take, it is unnecessary to decide this point. Ё will leave it 
open for future decision if necessary. .I will only addethat in 
my opinion solicitors should be careful to get leave under 
cl. 12 in express terms. If that had been done here, of course 


(Т) (1896) L L. К. 20 Bom. 767, (2) (1803) I. L, R. 17 Bom, 466, 467. 
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the point would have been unarguable. 

Assuming then for the purposes of this case (but without 
‘deciding: the point) that the Judge's order of 9th August 
1917 did not ‘give the necessary leave undey cl. 12, it still 


remains to be seen what was done on that third party notice. 


The order, as I have said, was made on the 9th of August, and 
on the 7th of September the usual summons for directions 
was taken out. In answer to that summons the third party 
filed an affidavit of the 21st September 1917 and in para 1 of 
that he said :—“I appear on this third party notice under 
protest and submit that this Honourable Court has no juris- 
diction to try the question between the defendant and myself 
as r&ifed by the defendant in his written statement and in his 
aftidavit of 28rd July last” and he went on to say “I submit 
the whole of the cause of action between the defendant and 
myself arose in Peshawar.” ‘That point I have already dealt 
with. It is’ the first objection. This affidavit did not 
raise the second objection, namely, that if part of the. cause 
of action arose in Bombay, leave under cl. 12 of the Letters 
Patent had not been applied for. That affidavit was answered 
by the defendant, and the third party put in а further 
affidavit of the 4th October 1917. Then on the hearing of 
the summons, the Judge made his order of the 5th October 
1917 in which he ordered the summons for directions to be 
made absolute; that the third party do file his written 
statement within four weeks ; and make and file his affidavit of 
documents, and be at liberty to -appear at the trial of this 
. action and take such part therein as he шау be advised and 
be bound by the result of the trial and that the question of 
the liability of the third party to indemnify the defendant 
Ље tried at the trial of this action-but subsequent. thereto, apd 
he ordered the costs to be costs in the- cause. That was ' the 
usual form of order. 

There is-not a: word said there ‘about reserving - the right 
of the third party to raise this point of jurisdiction -at -the 
trial. · І must, I think, on the facts and on this order, assume 
that the learned judge decided the- point of jurisdiction against 


the third-party. There has been no appeal from that order, 


and it was male as long ago as-October 1917. If I was now 
to ‘decide! that this Court has по jurisdiction to hear the third 
party notice, I should in effect be-hearing an ‘appeal, and 
feversing, on appeal, the decision of Mr, Justice Kajiji' which 
of. course I have no jurisdiction to do. Farther when it 
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‘comes to the further ‘point of embarrassment, which also was 


raised before Mr. Justice Kajiji, and to the argument that 
in the exercise of my discretion I should decline to hear this 
' third party notice and leave the defendant to a fresh suit, 
I think there again I really cannot enter into questions of 
that sort, in view of the deliberate decision of the Chamber 


J. Judge made so long ago as October 1917. It will be noticed 


that in McCheane v. Gyles the third party moved to set 
aside the notice and ordef, and when the motion was refused, 
an appeal was presented (see pp. 289, 290). 

I therefore think that in substance this question of 
jurisdiction is res judicata, having regard to the order of the 
Chamber Judge of the 5th October 1917, and that decord- 
ingly the point of jurisdiction which has been raised at.the _ 
trial fails, 

‘I accordingly answer issue No. 1, viz., whether the Court 
has jurisdiction to try this suit between the defendant and 
the third party, in the affirmative, and direct the trial of the 
other issues on the third party notice to proceed. 


THE claim of the defendant against the third party was 
then tried on its merits, and it was found thatthe effect of 
the agreement of 21st May 1916 was that as between the third 
party and the defendant the third party took over the trans- 
actions in question. His Lordship passed a decree against 
the third party. 

The question of costs to be awarded to the defendant was 
then argued. His Lordship deliyered the following judgment 
on this point ón 21st June 1919. x 


-MARTEN Ј. Tho last point argued in this case is whethà 
the costs of the defendant as against the third party ought do 
to” апу: and if so what extent to be paid as between. solicitor 
and olient. 

‚Мт. Setalvad at the outset disclaimed any intention ‚о ask 


` for costs between. solicitor &nd client. In case this judgment, 


comes before any Judge who is unfamiliar "with the Bombay. 
practice as opposed to the practice.in England, I would say 
that: that: observation has reference to what I believe. to be, a 
peculiarity in these Courts of drawing a ‘distinction, between 


' “costs as between solicitor and client” and. “costs .between 


solicitor and client”, the formér being more in the nature of, 


\ 


what in England are costs on a higher scale, and the latter 


à) [1902]1 Ch, 987. f 
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being the fullest possible indemnity and which I rather gather 
in this Court admit of very little, if any, real taxation. I 
need’ not dwell on that, because, as I have said, Mr. Setalvad 
confines his‘case to costs as between solicitor and client. 

As regards the order to be made, Mr. Setalvad asks me to 
follow the form’which was adopted by Mr. Justice Romer, as 
he then was, in Trafalgar Co Ltd. v. Francis which will be 
found in Seton, {6th Edi., Vol III, p. 2142, Form No. 12 
and similarly at p. 2072 in the 7th Edition. It will be 
noticed that at the bottom of that form is a note to this 
effect. “A motion to vary the minutes of this order as 


regards solicitor and client costs given agajnst the third party: 


was refused.” The precise form of the order was “And as to 
the question of indemnity, Declare that the defendant is 
entitled to be indemnified by the said A.B. against all amounts 
payable by him under this judgment; And let the defendant 
recover against the sid A. B. any amounts so paid by him, and 
his own costs of this action and of the third party proceedings 
to be taxed eto; those of the action as between solicitor and 
client, but having regard to the fact that they are payable b 
the third party.” | 
It will be seen there that the defendant's costs of the action 
are directed to be taxed as between solicitor and client and 
his costs of the third party proceedings as between party and 
party. That form of order has been followed іп Ireland by 
Vioe Chancellor Chatterton in Wiley v. Smith. It will also 
` be found that in Hartas v. Scarborough®, Mr, Justice 
Wills made a somewhat similar order, that is to say, he’ gave 
what corresponds to the defendant here, his-costs of the action 
as between solicitor and client. Another instance of solicitor 
Апа client costs being given is a decisión of Mr. Justice 
Farwell in Hooper v Bromei®, which was reversed on 
another ' point in Hooper v. Bromet“; and also in the Great 
Western Railway v. Fisher, a decision of. Mr. Justice 
Buckley; and in Born v. T'urner(?, a decision of Mr. Justice 
Byrne. I do not say that all these cases are cases of third 
А parties, but they are cases where persons who in eftect were 
entitled to an,indemnity were given solicitor and client costs 
‚ by the Court. i . MTM . 
(1) .Seton, 7th Edn., p. 2072. . (5) (904) 90 L. Т. 234, -e 
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Now the decision on the other side is a decision in the 
King’ в Bench Division of Mr. Justice Kennedy, „88 he then 
was, in Машей v. British Thomson Houston Company®, 
That was the case of an indemnity against proceedings for 
negligence and there Mr. Justice Kennedy said :— 

“It seems to me, in the absence of authority to the contrary, that a ‘person 
who is indemnifying another against the costs of an action cannot, unless 
there are some special circumstances, be called upon to pay them as between 
solicitor and client. He must pay themas between party and party; but, I 
do not think that he is bound to pay more." 

"The reporter's note, however, at the foot of his judgment 
refers one to the above form in Seton and adds “The attention 
of the Judge was пф сае to this at the time, but His Lordship 
has since brought it to the notice of the reporter.” 

Now this case of Mr. Justice Kennedy is perhaps on’ the 
facts: rather different to the class of indemnity case ‘one has 
to deal with here. But however -that may Бе; it is to my 
mind most material that the learned Judge’s attention was 
not drawn to Lord Justice Romer's order nor to the Form in 
Seton. Ав to this I must emphasise the fact that Seton is 


' rather more than а mere ordinary text book in the Chancery 


Division in England, Itis & book that is in constant- use 
there by Judges and counsel and also by tht Registrars 
whose duty itis to draw-up the orders of the Court. There- 
fore it is likely that any error will very, soon be: brought to 
the notice of the Court. ‘It seems to me, with great respect to 
Mr. Justice Kennedy, that as far. as the authorities go, the 
balance of aufhority is in favour of giving costs, in а `:саве 
like this, as between solicitor and client. 

. Then if we turn and consider the matter from the point ‘of 
view of discretion, I think that this balance of authority 
agreos.with common fairness. Take the present case, To my 
mind it is clear that the liability on these cotton contracts as ` 
between the defendant and third party as from the 21st May ` 
was on the third party and not on the defendant, and that the 
third party was to find all moneys necessary for financing 
these transactions, Why then if the defendant acting in 
effect under the directions of the third party and in efféct 
as his agent, -incurs personal liability- for- the benefit 
of the third party, why should he be left out qf pocket, 
because the third party omits to carry out what-he had pro- 
mised to do, namely, to keep the defendant in funds, The result 


U) [1904] 2K. B. 342, 344, 
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is that the defendant is sued and has to pay the costs of the 
action brought by the plaintiffs, If I said that the defendant can 
only recover his-party and party costs of that action, it would 
leave him with the difference between party and party costs 
and solicitor and client costs, which he would have to pay to his 


own solicitor. In other words, the third party would gain to` 


this extent, that if he himself had been sued directly, he would 
‘have to pay his own solicitor and client costs, but that as the 
defendant is sued, he can escape with. party and party costs. 
What he is asking me to do is this, that because he used a cat/s 


| paw he should only pay party and party .вовів and be allowed 


to make t the cat’s paw, viz., the defendant, pay the difference. 
I do not see any fairness in that. Te costs of the third 


` party notice itself seem to me to stand on a different footing. 


Treating the notice as a separate suit the costs will follow the 
ordinary rule that a litigant even though successful only 
recovers party and party coste. That no doubt is the 
reason for the distinction drawn in Seton between the costs 
of the original action ‘and the costs of the third party 
notice. . 

The right order in my ‘opinion’ on. this - ашан of costs 
is to follow the above form in Seton, and I accordingly make 
my order in the term of that form. 

As I have already said, the decree must be shown to me 
before it is passed and entered. 


TS Decree uccordingly. 
' Solicitors‘for the plaintiffs: Little & Cos e  . 
Solicitors for the defendant: Payne & Co. 

^ Solicitors for the third party : кид & Seervat. 
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Before Sir Stanley Batchelor, Ki., Acting Chief Justice, and Mr. Justice Kemp. - 
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Inams— Resumption— тїш default— Landlord and tenant— Hoiction of iba by 
| a stranger — Adverse possession of sical against landlord during continuance 
of tenancy. 

Lands granted pro seriis impensis ei impendendis,i e,, en account partly 
of services already rendered and partly of services to be rendered in the 
future may be resumed for wilful default, m Я ' 

Forbes"v, "Meer. Mahomed Tuquee (1) followed. | 

Where, during the continuance of tenanoy, the original tenanta aro 
ejected by a stranger after open conflict and the new tenants pay, rent to 
the stranger, the origina] landlord's title is openly invaded and his title 
openly challenged and jeopardised, so that adverse possession commenges 
to run against him even during che continuance of the origin v tenanoy, . 

Tarubai v. Venkairao (2), applied, 


TRE facts appear set forth in, the following judgments, : . 


` Setalvad, with S. R. Bakhale, for the appellant. 
| Coyaji with S. 5. Paikar, for respondent No. 22, 


BaTOHELOR Астма С. J.— This is an appeal from a 
judgment and decree of the First Class Subordinate Judge of 
Belgaum, Mr. Koppikar. The suit was brought for possession 
of certain lands with mesne profits. The original defendants’ 
Nos. 1 to 24 were tenants in occupation of the lands in suit, 
but the real combatant defendant was defendant No. 25, Xho 
is the Sar Desai of Vantmuri. The history of the litigation 
ig set out in the learned Subordinate Judge's judgment, but: ib 
will be convenient ‘to refer to a few of the more important \ 
facts now, in order to bring them into early prominence. It \ 
is admitted that the original owner of the lands in suit was the \ 
Desai, the predecessor of the present defendant No, 25, to I 
whom I shall in future allude as the defendant. So early as 

1774 A. D. his ancestors made a grant of these.lands to the 
plaintiff's ancestors by the Sanad, Exh. 201. A pedigree, of the 
plaintiff's family, so far as we are concerned with it, will „Бе 

*First Appeal No. 46 of 1915, (1) (1370) 13 М.І. A -438.. 
afainst the decision of B. В, Koppi- (2) (1992) I. L. К. 27 Bom. 48 ;. 


kar, First Class Subordinate Judge ' 1 4 Bom. І, R, 791. 
ab Belgum, in Buit No, 101 of 1913, 
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found in the Subordinate Judge's judgment. "The plaintiff's 
ancestors acted as Chitnis and Store-keeper for the Desai, but 
in 1848 the right of service as Store-keeper was discriminated 
from the service as Chitnis, and went to another branch of the 
family. We are not further concerned with any rights con- 
nected with the service as Store-keeper. The office of Chitnis 
remained with the plaintiff’s family together with the lands 
in suit. In the genealogy appearing in the lower Court's 
judgment, it may be observed that Nilkanth, Gopal and 
Balkrishna were adopted sons, and their adoptions were in 
each case duly recognised by the Desai. Balkrishna left no 
воп, and his widow Sundrabai was unable to serve as Chitnis. 
The Desai, therefore, allocated the lands and the appurtenant 
cash remuneration to other persons whom he temporarily 
employed to discharge the duties of the office. In November 
1879 Sundrabai mortgaged the lands to the Desai for a sum 
of Rs. 2,50) and the Desai was put in possession. In 1881 
Sundrabai adopted Narayan, who attained majority in 1889, 
and died either in 1902, or 1903 according to the plaintiff's 
version. .In August 1889 Narayan after reaching his majority 
` redeemed the mortgage, and the instrument, Exh. 56, bears 
upon it an endorsement of satisfaction! In October 1889 
Narayan purported to let out the lands under Kabulayats to 
six tenants. These Kabulayats which are Exhibits 179 to 184 
are for a term of twelve years, and would therefore expire 
in 1901.. The six tenants, however, proved recalcitrant, and 
‘Narayan жав unable to obtain from them any payment of 
their rents. He, therefore, filed suits against them, and in 
those suits obtained decrees for the rents of the years 1890 
2 1891. The rents of those years were actually recovered 
“from those tenants by Narayan. In 1894 Narayan brought 
other suits for the rents of 1892-98 against the six original 
tenants, and certain other persons who had been put in 
.oconpation as tenants by the Desai. In 1896 Narayan 
obtained from the Court a decree in the suits of 1894, but 
admittedly he never. succeeded in getting that decree executed, 
-and admittedly he never-more recovered any rents in respect 
of these lands. In other words, after this struggle with the 
Desai in 1889 he abandoned the matter and acquiesced in the 
Desai’s position. . 

' The facts which I- have above set out are I believe not*in 
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dispute between the parties. ‘The, learned Judge below ` 


raised two principal issues one of them dealing with the true 
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constriction of thé Sanad Exhibit 201, and "the other ‘raising 
the question whether the Desai had a defence to the plaintiff's 

suit on the ground of: his adverse possession. As to; the 
construétion' of the Sanad the learned Judge found in favour 


ipis of the plaintiff, büt finding that ‘the Desai had proved adverse 
Batchelor possession for a period. exceeding twelve years, he оп this ground 


Ading C. У, 


dismissed ‘the suit. The judgment, aB is invariably the’ case 
with Mr Koppikar's judgments, із в careful document, 'and 
for my own part, I agree with the learned Judge ‘below in all 
that he says as Бо ће questions.of fact in this suit, and those 
questions ‘of fact are, in my opinion, all important. [ differ 
from "Mr. Koppikar | as to the construction of the: Sanad; -but 
none the less I desire to вау that ` my judgment i is largely 
based проп my own view as to the facts of the óase and if I 
am right as to those facts, it seems to me that there’ can bò 
no doubt either of the justice or of the propriety, of the dearée 
ander appoal, No doubt at first it seems а plausible thing*tó 
say that a Court should be loath to defeat the grant’ of 1774 
by reason’ “cf adverso poesession on the part of the grantor' 
successor, but if browd propositions of this kind are tc go for 
anything, the cage may be put even more favourably for the 
defendant. For, whereas as I read this Sagad, the lands 
Were granted in consideration of service, the plaintiff in ‘this 
suit seeks to dispossess the defendant and claims the lands 
absolutely, repudiating any obligation to serve, and denying 
that: the defendant Desai has any interest in’ the property. 
, Upon this point it may, be well to notice ‘аф once Њаё the 
' Degai's position is in my view’ neither celeri un 
oppressive, and he says in his deposition, which appears to 

to be & candid and truthful statement, “If service is redet, 
{еп only the lands in suit are to'be held by the plaintin ^al 
" family’ from generation to generation. "If ‘they refuse: to 
render the service I have the right of resuming the lands. 


‚ "lhave also that right if they deny my title'as owner." Now 


.it is &n'admitted fact that at least for ten’ years the dofendant 
‘Desai has been in exclusive occupation and enjoyment оѓ: these 
lands, and. throughout, that’ timé thé plaintiff's family have 
acquiesced: in that ‘position: Now after- the, lapse of ‘this 
prolonged period. this Hindu lady;-acting through | her agent, 
‘her brother, sues to oust the defendant. 

With these preliminary observations, I gó now to tle first 
question to be answered. What is the true meaning óf th 
Sanad, Egh; 201? ‘That document runs as-follows :— 


в x 


/ 
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“То 

1 Rajeshri Narayan Jivaji Chitnis and Kotnis Belonging’ to Gotra Kashyapa 
Sutra Athvalayan. 
1 Balutations and request of friend Basavaprabhu walad 1 akhamgowda Desai, 
Nadgowda, Pargane Hukkeri, Sar Desai, of, several Makels and Nadgowda 
Mamle Murtujabad. The Soor year Khamas, Sabain, Maya Alaf 1175 (i. e. 


1774 A. D.) Vritti Patra given in writing by me ів ns follows :—Your father ' | 


and you have been serving us faithfully since the time of my father. You 
have ‘been very useful in serving us, You are serving in many ways as 
Chitnis aud as Koti clerk, Thinking that you are a useful person and that ‘you 
are competent to perform both these services and that it is necessary 
to grant to you only (that is, exclusively) the Vritti appertaining to these 
services and to continue it with you from goneration to.generation, I have 
granted’ to you the Vritti appertaining. to the services of Chitnis and 
Kotnis and the Vritti appertaining to service in respect of the management 
of the Roti. ‘The emoluments granted in your favourein respect of these two 
services are ва ‘particulars mentioned below". 

“ Then’ after setting out the particulars, — the document 


con cludes : 


І «rc have granted you in Inam as above, Rupees four hundred as emolu: 
ments in cash and the said Kamat lands in respect of both services. And 
I have settled and granted you the Kaulavani of the aforesaid Pargane and 
Kanu (rights) in respect of Sanads &o. You, your sons, grandsons and 
other descendants from generation to generation are to go on enjoying the 
above property, and you and your descendants from generation to generation 
are to perform both the services and live happily. There is no reason 
for any one to cquse obstruction, May this be known ” 

:-Mr. Setalvad for the plaintiff has urged that upon a true 
redding of this document there is a sharp distinction 
between the cash which is to be the remuneration for future 
services, and the lands which, according to tho learned counsel, 
are granted i in exchange for services already rendered. - But 
upon carefully attending to the language of “the document, 
I-feel sure that the Vernacular words cannot bear the woight 

„ОЁ any such distinction. It is quite true that:the word ‘vetan’ 
2 аач remuneration, cecurs after the word ‘cash’,- but that 
after all is the place where one would expect to £nd it, and 
if the document be read as a whole, it seems to me, impossible 
to deny the force of the constant occurrence together of the 
cash ‘and the lands,and the constant. bracketing and coupling 
of the services already rendered with the services to be 
rendered in’ future as constituting jointly the integral 
consideration for the grant. The thing itself is more than 
once called a Vritti, and that. word is defined in Molesworth's 
Dictionary as. meaning any office, situation or business, senses 
whieh-are familiar to the» Courts in connection with this 
partioulàr word. If reference be made to Exhibits. 202,242 
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203 and 459, it will, I think, be seen that the sense which I 
am attributing to the instrument is the sense which the parties 
to it have always accepted. In Exh. 202, for instance, which 
is a letter froth the Desai to Nilkanth, we have the following 
passages :— © 

- “The decensed Rudropant had no issue, He therefore took you in adoption. 
As to that, you requested that the adoption should be confirmed by (us) the 
Sarkar. On a consideration thereof, it appears to us that the fact of your 
having been adopted by Rudropant is true, Your adoption is therefore. 
confirmed ‘and you are made owner to his Vritti, Therefore, the land, Haks 
and Kanubabs and the Koulavni &o. in the several villages appertaining to the 
said Chitnishi Vritti acquired by and continued from your ancestors...are 
granted, The whole land including the above and Haks, Kanubabs and 
emoluments in respect ofevriting as continued from ancient times, you® should 
enjoy and you should do your own writing work in respect of Chitnishi and by 
enjoying the lands &c., as mentioned above you should faithfully perform ‘the 
service of the Sarkar”. ` 


ln Exh. 242, which is a letter to the Dosai from Nilkanth, 
we find the following language :— 


. “You the Sarkar have now made me the owner of the -Vritti of Rudropant 
and granted a Sanad in my.favour to the effect that I should manage the work 


of writing in respect of Chitnishi and in respect of the Jamabandi of the several 


villages and go on enjoying the property...I shall accordingly enjoy tho said 
‘Vritti and perform the two duties of rae and live honestly and loyally in 
the service of the Sarkar.” ! А 

These documents, if their кайн is needed, seem to me 
to confirm the meaning which I am attributing to Exh, 202, 
that is to say, they scem to support the construction that ‘the 
Jands in question and the cash allowance are granted, to use 
the language of the Privy Council, pro servitis impensis et 
impendendis, that is, on account partly of services already 
rendered and partly of services to be rendered in the future, 
In other words, as I read the Sanad, the continued perfor mancà, 
ofthe services is upon the true construction of the grant the 
condition on which the lands are to ba held, and if that is 80, 
then according to the Privy Council’s decision in Forbes у. 
Meer Mahomed Tuquee™, the lands may unquestionably be 
resumed for wilful default. The decision which I have just 
cited was considered by Sir Lawrence Jenkins in Lakhamgavda 
v. Keshav. Annaji®, but I cannot concede that the judgment 
of the Chief Justice affords any support to the plaintiff’s case 
in our present circumstances.. All that was laid down there 
was that, whére the grant is a grant in consideration of: past 
and future services, as here, and: where, as here, there. is no: 


SRE a A E NS 
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express provision in the grant that the interest in the lands 


should cease when the sorvices are no longer required, the ` 


lands held under the grant are not resumable at will But 
then that’ is not the defendant’s case. He ¢laims to be able 
to resume the lands, not at will, but by reason of the wilful 
default in the service which was a condition precedent to the 
enjoyment of the lands. 

' That there was, 
questioned. The mortgage of 1879 was made by Sundrabai 
to the Desai when the latter was.an infant, and at that time the 
managers of the Sansthan were the Desai's mother assisted, if 
one gliould'say assisted, by a person named Bhau Ramchandra, 
This Bhau Ramchandra is found upon ‘the evidence to have 
been related to the family of Sundrabai, and it is enough to say 
that ultimately he had to be removed for mismanagement of 
the estate. In 1885 the Desai attained majority, and in 1889 
the mortgage money was paid to him. It is important, 


' however, to observe that the endorsement on Exh.: 56 recites 


that the deed is given back. - It does not recite that possession 


- of the lands was delivered to Narayan, and the Desai, whom 
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w wilful default. cannot, I think, be . 


I believe, has sworn ‘that possession of tbe lands was not - 


delivered. 1t ів true that on the day before: the redemption 
Narayan made the statement Exh. 462 upon which Mr. 
Setalvad' has placed reliance. But it cannot; I .think, be 
effectively argued from this statement that Narayan genuinely 
professed'an': honest willingness to continue' the service as 
Chitnis, The statement is very much in the form of a self- 
serving potition thé object being that. his name should bo 
entered in the accounts of the’ Sansthan, and he says that 


‘Nazrana in respect of adoption and the heirship inquiry has 


р. already been given, by Sundrabai according to the custonf of 


/ 
f 


the Sansthan.” ' The statement appears to have been made in 
the Kutsheri of the Sansthan ‘in the presence of some 
representative of the Desai and it would seein that Narayan’s 
attention was‘called to the fact that no record was discoverable 
showing. that Nazrana had been paid in respect of the adoption. 
‘We were.asked”, therefore, he says, “to state whether or not 
we are now, willing 'to рау Naztana in respeet of the 
sanctioning of the adoption. As to this, I beg to state that 
at present my family" is in str&itened circumstances as depts 
&c. ‘have'been inourred.: Iam thorefore willing to act up to 
any order that may graciously be passed and to pay now only 
whatever amount &o. that may be found due this day to the 
R, 104 
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А. C. J. 5. Sansthan and to render service &.” That no doubt, so far 
1918 аз words go, is a profession of willingness to serve, but as it 
C7 ваешв to me, а profession of willingness to serve on terms 

YAMUNAMAT Which were Nawayan’s and were not the Desai’s, Admittedly, 
LaawAmsA howevér, Narayan never served, and though the Desai’s books 
Batchelor Wore put in evidence in the Court below, it is not suggested 
Acting C. J. that any Nazrana, was ever paid by Narayan, nor is it alleged 
7 -- that the adoption of Narayan was ever recognised by the 
Desai. The Desai himself in his statement made on the 21st 
January 1894, Exh. 200, explains what happened in these 
words. ‘The opponent (i. e. Narayan) had been told to 
perform service.. He did not perform it. .He. absconded. 
The order to perfofm service had been made orally. * The 
remuneration for service had been settled previously, that is, 
before. the Vahivat came into my hands, After the 
administration came into my hands, he was told to join 
service. He absconded.” It is indeed clear upon this record 
not only that Narayan failed'to offer himself for service on 
the terms that the Desai could approve, but that he lost, 
no time in putting himself in a position’ of irreconcilable 
hostility against the Desai whose tenants he sought to 
estrange. In his deposition in the present suit the defendant. 
speaks as follows on the present point: “On the satisfaction of 
the mortgage, I told the plaintiff's husband that if he was not. 
able to render the service, that he might appoint somebody. 
to do.it and learn the work under him and promised to deliver 
the lands if he did so. He did not appear b? render, ie 
service and did not depute any one for the purpose.” 
So much as to the position occupied by Narayan, Bir, 
== what concerns us more intimately is the position of thè 
plaintiff herself, and that is disclosed in no uncertain terms | 
in the early paragraphs of the plaint. In the first paragraph; 
after setting out the lands in suit, she goes on: "Тһе said. 
lands have been.continuing as Pot Inam from ancient times 
with the plaintiff's family from the ancestors of the defendant . 
No. 25 the Khatedar and. are of the full ownership, of the 
plaintiff." And in paragraph 8 she says: that the plaintiff ^g. 
husband Narayan Balkrishna recently died, and that she herself, 
the plaintiff, is his only heir." | I conclude, therefore, that in 
this case there has been not only a wilfül default to reder the 
services. which were the condition precedent to the enjoyment 
of the lands, but the present suit is based upon an open, . 
disavowal and repudiation of the defendants’ interest in the 
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property. It appears to me, therefore, that on the terms of 
the Sanad the defendant was, and is, entitled to resume the 
lands, 

Next it remains to deal with the ЫЕ of* possession. In 
the first place, it is essential for the plaintiff not only to prove 
her title, but to show that within twelve years next preceding 
the suit she had possession of the land: see the Privy Council’s 
decision in Dharni Kania v. Gabar' Ali®, Well, if that ів 
the burden lying upon the plaintif, it appears to me, that 
a complete answer to the suit is the fact that certainly during 
the twelve years preceding the suit the possession of this property 
was with the defendant and not with the Plaintiff This fact 
is- clearly proved, andr во far as I have understood the argu- 
ments, is not contested: by the appellant. I need not, therefore, 
labour the point, but will say that to me 16 is plain upon: the 
record: that ‘pt least ever since 1898, the defendant has sole 
possession in his own right, that his tenants have been in 
occupation, and that -through them he has received all the 
rents and profits of the lands and has received them to the 
knowledge of the plaintiff and her predecessor: 

Upon the question whether the ‘defendant’s possession can 
be regarded jhroughout as adverse or not the appellant relies 
upon the twelve year rent notes obtained by Narayan in 1889, 
and the argument has been that the possession of the Desai could 
not be adverse as against Narayan until those leases had 
expired in 1901. Unfortunately for that argument, the learned 


Judge below has found that the Kabulayats and rent notes in 


y. 
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quéstion are' not honest documents, but were obtained by 
Narayan in collusion with the tenants and ‘in fraud of the 
Desai. That finding is fully explained in the last paragraph 
of the Subordinate Judge's judgment, and I need not say mere 
than that I agree with the reasoning there employed. It is 
notorious that Indian peasants are ready enough to pass such 
rent notes to any one, the peasant’s sole desire being to be 
allowed ‘to stay’ on the land“ which he occupies. Аз to 
Mr. Setalvad’s contention that this young man would not have 
been able to collude with the tenants to the detriment of the 
powerful Desai, the answer appears to me to be extremely 
simple, for, I think, that any misrepresentation made’ by 
Narayan would have “produced the desired effect, as for 
instance, if Narayan had told the tenants that his adoption 





had been sanctioned by the Desai. "We are; however, without: 
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any evidence as фо: what precisely happened, so that all this 
is a matter of speculation. I wish only to say that the theory 
that Narayan colluded with the tenants is not in my opinion 
exposed to the slightest difficulty on the ground of actual prac- 
tice. I should add that.I myself feel quite surethat in October 
1889 and in the events that had by then happened, Narayan 
certainly did not suppose that he was honestly. entitled to 
take these rent notes from the tenants, or to obtrude himself 
into the position of the landlord. -I think his object was, ав ' 
is not infrequent in such cases, merely to create documentary 
evidence to assist him in the future. 

But then it was said that the Desai’s own accounts from 
1891 to 1911 indicaté that in his opinion these lands “wero - 
still held by the plaintiffs as remuneration for the Chitnis 
service. We have been carefully taken through all these entries 
by the learned Counsel, and though at first sight they seem 
to raise a difficulty in the defendant's way, that difficulty is, 
I think, dispelled by a little consideration.” In the first place, 
ever since 1889 it is indisputable that the Desai has been in 
open hostility to the plaintiff, openly claiming that the lands 
had been resumed because there had been default in the 
service. It is unlikely, therefore, that he would make himself, 
or ever authorize any agent to make; account entries whioh. 
are flagrantly in contradiction with his own sustained action, 
The explanation, however, is not far to seek. In the frst 
place, it is noteworthy that this point is not referred to in, the 
long, and-elaborate judgment of Mr. Koppikar, so that I must 
infer that at the trial the plaintiff felt that no. importance’ 
could attach to it. It was reserved for the Court of appeal. 
That is the more unfortunate because both the Desai himself 
and his Karbhari were examined at the trial, and if any point 
were to be made by the plaintiff of the Desai’s account books, - 
it was, in my opinion, manifestly essential that that point 
should be put either to the Desai or to his Karbhari or both- 
in order to afford them an opportunity of giving a reply. Ав 
Isay,no such opportunity was afforded, and the point was 
reserved for the Court of appeal after all the evidence had 
been finally closed. Even here, however, it so happens that: 
the matter is not difficult. I fully accept Mr, Coyaji’ 5 
explanation, which. is that as а matter of accounts these 
lands were in the Desai’s office ear-marked or. allocated 
to the Chitnisi office, and have never yet been formally ` 
dissociated from that office. The entries, therefore, would 
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be continued to be made by the clerks in the ordinary 
routine, апа Mr. Coyaji has stated without contradiction that 
even after the Desai’s written statement was filed in this suit, 
the entries continued to be made as before. J seems to me, 
therefore, that no use can be made of these entries in contra- 
diction of the clear attitude which the Desai has preserved 
since 1889. If, then, the learned Judge below ia right, as I 
think he is right, in finding that the rent notes were collusive, 
there also is an end of the plaintiff’s case, for it cannot be 
that the plaintiff’s position is improved by reason of the 
collusion of her predeaessor-in-title. 

Lastly, I will shortly state my opinion upon the assumption 
that Mr. Koppikar and T are wrong in regarding the Kabula- 
yats as collusive. Even so, J do not think that the result 
would be different, There is no need to oast any doubt upon 
the general proposition that ordinarily during the currency of 
& lease no adverse possession, can be obtained by a third party 
against the landlord seeing that the landlord is not usually 
entitled to resume possession until the expiry of the lease. 
But ав Mr. Justice Batty’s elaborate judgment in Tarubai v. 
Venkairao™ shows, this broad proposition is subjeat to 
qualification and reserve. At page 57 of. the Report the 
learned Judge observes: ‘In the case of landlord and tenant, 
the mere ouster of the tenant was shown to be insufficient so 
to affect the landlord as to put him to the necessity of 
vindicating his position. But when the.landlord was entitled 
to rent and the rent was not merely left unpaid (& fact which 
would give the real owner no unmistakeable fotice of his 
rights being infringed), but was actually refused and paid to 
another person, then there would be such virtual dispossession 
of the rightful owner as to put him to his remedy.” Now 
here the facts are exceptionally strong against Narayan and 
ihe plaintiff. To their knowledge, their tenants are ejected 
by the Desai after open conflict with him, and ever since 1893, 
these new tenants of their enemy pay their rents to the Desai. 
It is, I think, upon these facts not possible tó resist the 
. conclusion that Narayan’ 8 alleged rights were openly invaded, 
and his alleged title was openly challenged and jeopardised 
by the Desai.” It follows, therefore, in the words of Mr. 
Justice Batty, that he was put to his remedy against the 
Desai whose acts manifestly assailed his own position and nol 
merely the.position of the tenants. 


(1) (1902) L L. К. 27 Bom, 43 ; 4 Bom, 1., В, 721. 
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I have already observed that after the payment of the 
mortgage money, though the mortgage bond was handed backs 
the lands were not delivered. I may now add that Narayan’s 
successful suits of 1892 and 1894 were brought against the 
tenants only, and that the Desai was no party to them. The 
judgments in Narayan’s favour proceed merely on the execution 
of the Kabulayats by the tenants, and not on any finding that 
Narayan had made over actual possession’ of the lands to the 
tenants. Moreover, the Desai not being a party, the Courts 
neither did, nor could, consider the question of - actual 
possession, as that question arose between Narayan and the 
Desai. But upon this question we have in the present suit 
very notable admissions. The plaintiff’s own brother and 
agent who is conducting this suit on her behalf Keshav 
Sheshgiri, Exh. 194, says in cross-examination: “I am: not 
prepared to swear that the lands were not granted as remunera- 
tion for service. І до not know if plaintiff's ancestors did *or 
did not render service to the family of defendant 25. Defend- 
ant 25 has been im possession of the plaint lands for the last 
10 or 15 years, and enjoying the profits wrongfully. Plaintiff’s 
husband last recovered the rent of the plaint lands in 1891-92; 
but not afterwards. Defendant 25 recovered rents subsequent 
to 1891-92. In 1892-93 defendant set up title as owner and 
claimed to be in possession and refused to parti with it." Then 
Balvant Daso, Exh. 206, а witness for the plaintiff, and а 
person who bears no good will towards the Desai, says in 
cross-examination: “I cannot say from what tenants defendant 
25 has been taking Kabulayats in respect of Subraya's portion 
since the miscellaneous proceedings of 1892.98. Since 1895 
defendant 25 has been recovering the rent of Subraya' 8 portion 
оё the plaint lands.” And the plaintiff's witness p 
Ningappa, Exhibit 219, speaks to much the same effect. “I 
do not remember,” he says, “how long the tenants of defendant 
25 have been occupying the plaint lands. It may be 20 or 22 
years. They have been paying the rent to defendant 25 and 
they told me во 7 or 8 years ago. ' They commenced paying 
rent to defendant 25 about 20 years ago.” In the face of 
reluctant admissions of this ‘sort, it seems to, me that the 
Court is bound to believe the otherwise credible and respectable 
testimony of the Desai, Exh.+199, when he says: “1 did not 
deliver’ possession of the lands after satisfaction of the 
mortgage. I have remained in possession all the time since 
satisfaction of that mortgage in my capacity as owner.” On 
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this evidence I come to the conclusion that ever since 1893 on 
any computation the Desai ha» uxcluded the plaintiff and her 
predecessor from possession and enjoyment to their knowledge 
and in open assertion of his adverse claim. ‘he facts seem 
to me to be go strong that if Mr. Justice Batty and I are right 
in thinking that in special circumstances adverse possession 
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can. run against & landlord during the currency of a lease, pot О. J, 


` cannot doubt that such possession will run against Narayan 


in ,the circumstances of this case even upon the violent 
assumption that the Kabulayats taken by him from: the 
tenants were not taken collusively and in fraud of the 
defendant, . | А $ . 

Upon all. these grounds, I am of opinion that the decree of 
the Court below is right and ought to be affirmed with costs, 
this appeal being dismissed, 


Kemr J.—Piaintiff sues to recover possession as owner of 


the plaint lands together with mesne profits, Defendant 25 


is the Sar Desai of Vantmuri and the plaintiff’s claim is based 
on a Sanad granted by the then Desai to one Narayan Jivaji, 
plaintiff’s ancestor, on 24th September 1774 (Exh, 201). 
Plaintiff’s case is that the lands comprised in the Sanad were 
givon to her f&mily as a sub Inam without any condition or 
power of resumption and that the service of Chitnis or 
secretary rendered by the members of the plaintiff’s family 
was in consideration of a money payment which used to be 
made to the family and that the grant was not in consideration 
of part and future service in that office, Defendant 25 alleges 
that the subject of the grant was the office and not the lands, 


thitt the office used to be remunerated by the income of Ќе land, 


that he has the right of dispensing with ‘the service ang 


j| оне the lands and that he did both about 1890-91. The 


/ 


other defendants are tenants on the lands in question. 

In my opinion, it is of little avail to look at the Sanads in 
decided cases to construe the Sanad in suit. The construction 
of a Sanad in each case depends on its terms, 

The present Sanad acknowledges the services of the grantee 
and his father in the capacities of Secretary and Store-keeper 
and records that the right of both these services shall. be 
allotted te this grantee and continued to him from generation 
to generation. Тһе remuneratior for these services is detailed 
as property consisting of lands at Kamatnur and other places 
and Rs. 200 in cash payable every year with some perquisites 
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for the office of Secretary and ап equal amount end lands in 
different villages for the office of Store-keeper. The Sanad 
then goes on to say: "I have granted you in Inam as above 
Rs 400 as emoluments in cash and the said Kamat lands in : 
respect of both services. And I have settled’ and granted 
you the Kaulavani of the aforesaid Рагсапе and Kanu rights 
in respect of Sanads &: You, your sons, grandsons and other 
descendants from generation to generation are to go on — 
enjoying the above property, and you and your descendants 
from generation to generation are to perform both the services 
and live happily.” 

The proper constuction of this document seems to mq to be 
grant of an office to be remunerated from cash and lands. I 
do not agree with the plaintiff’s contention that the lands 
were'granted apart from the services, nor with the defendant’s 
contention that he has the right of dispensing with the 
services and resuming the lands. So long as the grantee dnd 
his descendants performed the services, they were entitled to 
the remuneration of the cash and the lands. 

In 1843 a dispute arose between the two branches of the 
plaintiff’s family which was settled by the Desai allotting to 
one branch this right of service as Store-keeper with the cash 
and lands pertaining thereto and to the other branch (repre- 
sented in, this case by the plaintiff) the office of Chitnis with 
the cash and lands relating to that office. ^; 

Subsequently, the holder in 1848, of the office of Chitnis, 
died without issue and his adopted son, Nilkanth, on paying: 
the customary Nazrana was recognised by, the Desai who 
invested him with the office and the lands and perquisites of 
his adoptive father and enjoined him to the writing wor. 
connected with the office of Secretary, enjoy the lands, &. 
as aforesaid and render the service with devotion. After 
Nilkanth’s death Gopal ‘was recognised as his adopted son, 
invested with all the rights and powers of his ancestors 


' and. directéd to discharge his'duties with devotion. 


After Gopal, his adopted son Balkrishna was recognized on 
agreeing to pay the а Nazrana and perform the 


` service (Exh. 450). 


-On Balkrishna’s death, as his widow Sundrabei was unable 
tg perform the Service or «depute a fit person to do 80, the 
Desai withheld some of tho perquisites and applied the 
proceeds towards the remuneration for the service which 
apparently he took from others, | In 1881, Sundrabei adopted 
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Narayan, , the plaintiff's deceased husband, ‘Narayan made 
an- application on 13th August 1889 to. have, ‘the perquisites 


restored as he жав willing to serve the Desai. He also prayed : 


that he might be excused the payment. of the „customary 
Nazrang (Exh. 492). It does not appear that; ‘thé Dessi ever 
recognized his adoption or accepted his offer ‘of service. Indeed 
he says that ‘Narayan refused to perform the ser vices which 
would be a sufficient - ground to defeat this suit. for , tHe 
performance’ of services (was "a condition to the enjoyment. of 
the lands, 

On 25th November 1879, Sundrabai mortage the lands 
with the ‘Desai with | possession. for Rs. ‚2, 500` (Exh. 56) The 
Desai” was then a minor and did not attain" his majority. until 
1885.  ." "- 

On A4th ' October 1889, ‘Narayan’ redeemed .the niortgage 
and* received back ‘the deed with satisfaction endorsed 
upon it but the Desai remained in ‘possession of the, lands. ' 
' The plaintiff contends that Narayan: was in possession by 
virttie of Kabulayats passed Бу the tenants'on 8th October 
1889, but: these Kabulayats (Exhs, 179—184). were obtained 
froin’ tenants who had come in throügh | the ‘Desai during the 
currency ‘of the mortgage. ^ | 

| Now, it may be that in a grant of this kind when the last 
holder of the office dies without issue, the services may be 

performed by. somebody deputed by his widow. · In the present 
case, as Sundrabai was unable to perform the service and 
did, mot depute any one to doit for her, the Desai withheld 
some-of the perquisites and applied the proceeds towards the 
remuneration for the service from others, Narayan, , Sundra- 
i para adopted son, did not perform the service nor was ‘his 
‘adoption recognized: by the Desai. ‚е 
T What, however, we are concerned with in the ‘present case 
is that the plaintiff, who is Narayan’s only heir, claims. the 
lands as owner and I am of opinion that having” regard to 
my construction of the terms of the Sanad her Gain as owner 
must fail. Where the office is, alive and involves the con- 


tinuous performance of the duties I think she can only claim’ 


the remuneration from, as distinct’ from the ownership of, the 
landsif she depute somebody acceptable to the Desai to per- 
form the services. But her suit claiming the property absolutely 
must fail, 

- Then it is shown the Desai was in possession in 1902, The 
plaint was filed on 21st December 1912. 


In order to succed 
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А. C. J. the plaintitf here must show not only title against the defend- 
1918 ant but that she was dispossessed within twelve years of suit 

UT (Dharni Kania v. Gabar Ali Khan): this she cannot do. 
her AE Narayan died ip 1902-3. Even if the Kabulayats passed to 
(PASA Narayan in October 1889 by the six tenants: who were put 

В Temp. yg. in by the Desai during the mortgage be considered as bona 

E '— fide it is proved that all these six tenants had been ejected by 

` the Desai who was in possession through his tenants for more 
than twelve years before the suit. 

But I question whether Narayan really ever егей possession 
after the mortgage. The six tenants had passed Kabulayats 
to the Desai during the mortgage: when it was paid off the 
then existing Kabulayats had not expired and before’s their 
expiry Narayan purported to secure these | tenants as his 
tenants. The period of thoge Kabulayats was twelve years 
and it is improbable that the Desai who all along contested 
Narayan’s right would give over possession as alleged. It is 
a matter of common knowledge that itis.an ‘easy matter fo 
secure a Kabulayat from a tenant of this class. Such a 
Kabulayat is not therefore of ‘high probative value. It is 
true Narayan obtained decrees for rent up to 1891 butto those 
suits the Desai wasnot a party and they cannot, therefore, 
be taken as evidence of possession against him; . 

Then, it is contended that the entries in the Desai’s &ccounb 
books show that he admitted the land belonged to Narayan 
and that he did not really set up an adverse title as against 
him. I do not think much value can be attached to the contents 
of these entries because it is shown that the entries continue 
in this form right up to the filing of the accounts and, even 
if the Desai knew of the form of these entries | and that they 

pa would be used as evidence against him, they cannot affect the 
legal rights of the parties 88 established by he elear words 
of the Sanad. If the plaintiff says that the Desai waived the 
right of service the answer to that is that is not the plaintiff's 





guit. 
I, therefore, think the suit fails and the oeil should ,be 
dismissed with costs. . | |. 
; Wa Appeal йы: 
pass . . 
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Before Sir Basil Scott, Kt., Chief Justice, and Мт. Justice Hayward, 
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Civil Procedure Code (Act V of 1908), Sec. 115, Order XXI, rule 89—Sale in 
execution—Deposit in Court of decretal, amount—No application to set aside 
sale—Applicairon could not be spelt out of deposit merely—High Court— 
Revisional jurisdiction. : 

The applicant's property having been sold in execution of a decree 
against him, he deposited in Court, within thirty days of the sale, the 
deoretal:‘amount together with interest on the purchase money; but he 
made at that time no application to set aside the sale The sale was 
coiffirmed later and the Court gave notice to theeapplicant to take away 
the money. The applicant applied that his deposit should be considered 
as an application to set aside the sale bat the lower Court rejected the 
application, The applicant having applied to the High Court under its 
extraordinary, jurisdiction :— ‘ 

* Ней, (1) that no application lay under s. 115 of the Civil Procedure 
D Code ; . 

(2) that oven7assuming that the application could be broughb within the 
terms of в, 115, the Court would be violating the principle under which the 
rules in Order XX] wero framed for obtaining finality at an early date in 
such matters if it acceded to the application. ' 


9 


` 


PROCEEDINGS in execution. 

In execution of a decree passed against the applicant Raoji, 
his lands were sold at a Court-sale. Within thirty days of 
the date of the sale, Raoji deposited in Court, on the 3rd 
September 1915, Rs. 66-12-0, the amount payable to the decree- 
holder and to the auction purchaser under Order.X XI, rule 89, 
ofthe Civil Procedure Code. But he made no application to 
set-aside the sale. All that he did was to put in an application 
to receive the payment and pass a receipt for it. : 

On 8th December 1915 the Court informed Raoji that 
he should take back the deposit made by him on 3rd 
September 1915. : 

Raoji applied to the Court on 2znd December 1915 to 
have his application of 3rd September 1915 restored to the file. 
This application was rejected on 2nd September 1916. 

In the meanwhile, the Court confirmed the sale'in January 

. 1916. * i 

* Озуп Extraordinary Applitation .1917, confirming the order passed by 
No.74 of 1918, against the decision of B. D. Babnis, Subordinate Judgesat 
Е. К. Boyd, District Judge of Nasik, Pimpalgaon, in Miscellaneous Appli- 
in Miscellaneous Appeal No, 2 of cation No.-2 of 1917. 
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On 5th September 1916, Raoji again applied that the 
Court should treat the first application of 3r d September 1915 
as а regular application under Order ХХІ, rule 89, and set 
aside the sale under its inherent powers Bader 8.151 of the 
Civil Procedure Code. 

The Court rejected the application. An 

Raoji appealed ; but the appen was s diemisgod. -He applied 


to the ‘High Court, t 


R. A. Jahagirdar, for the applicant. І Е 
Р. В, Shingne, for opponent No. I; | 
М. В. Bodas-and К. М. Bodas, for opponent Мо. 2. 


Score C, J.—Less than thirty days before the 8rd of Sgptem- 
ber 1915, the property of the applicant was sold i in execution of 
a decree against him, and on the: 3rd September, the applicant 


‚ deposited.in Court the amount of the decree together with 


interest on the purchase money for the property sold. : He 
obtained from the Nazir of the Court who received the monby 


' & receipt which recorded that it was paid on account of the 


Darkhast and on &ecount of interest. But по application was 
made at that time to set aside the sale. ' Presumably the 
intention was to do what was required under. Order XXI, rule 
89. No application having been made to sot side the sale, 
the sale was confirmed in January, 1916, and thereafter the 
Court gave notice to the applicant as depositor to-take away 
his money. He then applied that his déposit should be 
considered as an application to set aside the sale. - That 
application was refused, and ‘the applicant аза not appedl, 
although he “was represented by a pleader! Then late he 
repéated his previous application which was (rejected by | à e 
Subordinate Judge, aŭd after that an appeal'was preferred D 


' the District Court, which was asked to deal Iwith ‘the matter 


under в. 181 of the Code, for’ making such' order as might be 
necessary to prevent abuse of the process of the Court or 
for the ends of justice. The lesrned District Judge having 
rejected the appeal, the applicant now comes here under s: 115 
of the Code for the interference: of the High, Court, ‘It’ is 
difficult to see how this application will lie under e. 115. 
There is no defect whatever in jurisdiction, до irregularity in 
the exercise of jurisdiction. All the irregularities are on the 
side of the applicant, The- Code, with the Limitation Act, 
provides a short period within which applications specifying 
their object should be made to set acide sales, and the shortness 
i 
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of! iius allowed may be taken ‘as indicative of the policy of A С. 7. 


‘the ‘Legislature ‘that ‘titles’ arising ftom judicial ‘sales should 
be settled as soon as | possible. : Now we. have an application, 
"before us, three years after the confirmation of & judicial sale, 
-to set it aside, the reason being.that the applicant , who ought 
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to have applied to the Court did not-apply to the Court-when бон J. 


'he deposited his money. We should be violating the- principle 
under which the rules are framed for obtaining finality at an 
early, date in such matters if we were to aczede tó the present 
application, even if we assume ‘that it could be brought within 
the fermes, of в. 115. . The applicants only. remedy i is to take 
back . his .money. The -concession:, which is allowed to 
_judgment- -debtors is only allowed undey .certain conditions. 
Those' conditions do not:exist in the present case. We must, 
"therefore, discharge thé rule with’ costs. ` One set ‘of costs. 


ыс Rule discharged. 
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, Before, Sir Basil Scott, Ki., Chief Justice and, м. Justice Hayward., 
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Hindu law ReBersioneré— Decree’ against widow when biading on reversioners— 
Rulé' їп Shivagunga's case—Res арои Procedure: б {4 к 
1908), Be. 0,07, 0. xu Mpa «d 


in 1857, a Hindu. widow mortgagéd her husband's" property with а 
Gahan:Lahan.clause that if'the money was not paid’ within a year the 

_ mortgagee should become the: owner. No.’payment..was made The 

' " mortgagee brought, a guit against a tenant,of his in 1889,%іп, the course of 
/ ‘which the widow was examined as а witness and she stated i in her deposi- 
y tion that the mortgagee had become full owner of the mortgageft property 
/ QU the operation of the Gahan Lahan clause. The widow suéd to redeem 
‘ithe mortgage in 1865; but the trial Court dismissed the suit owing to “her 

^ Jgdinissión of 1859; -An appeal was’ filed against the decision, but it was 
not heard, because before ite hearing it was’ recorded“ as ‘adjusted’... "The 
, widow died іп. 1909.:.The plaintiff, à rever&ioner,. having filed the present 
suit in 1911 to.redeem the mortgage:—  .. ., п, ^q 
Held, that the earlier decree againt the widow did not. ‘bind the rever- 
sioner, inasmuch as that decree was given, against the widow, on a ground 
personal to herself and her admission in the, litigation «оша be no more 


s 





КЕ "econd Appel Мо. 1129 of1915, , the " decree, passed "by: Naginlal V. 
from the decision of P, ‘J. Tgloyar-. à “Desai, ‘Joint Subordinate Judge -at 
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binding upon the reversioner than an alienation by her of her equity of 
redemption otherwise than for necessity. 

Per Hayward J.—“If there should be no trial of the righta of the rever- 
sioners, ib woujd be unnecessary to: establish fraud to exolude the trial 
from the rule in the Shivagunga’s case. If there should be a real trial of 
the rights of the reversioners, the effect would of course be nullified by- 
proof of fraud. but there must be a real trial of the rights of the 
reversioners and there must algo be freedom from fraud in order to provoke 
the rule in the Shivagunga’s case, ^ . 

“The rule is a special rule applicable to the peculiar position of limited 
holders under Hindu law and not the general, and strict rule of res judicata 
presoribed by s. 11 of the Civil Procedure Code of 1908 This special rufe- 
has to be applied with due regard to the peculiar precautions necessary 

- in this country to prgvent the exercise of pressure over limited efemale- 
holders to the prejudice of the rights of {the reversioners, he rule has 
therefore not to be-interpreted with reference to the strict rules regarding 
fraud and irregularities required to validate decrees otherwise binding 
under the general law of procedure А 


Surr to redeem a mortgage. 

The mortgage in dispute was effected on the 22nd of 
December 1857, by orte Bai Bonji, for Rs. 2301. The property 
mortgaged was valued at Rs 20,000 and belonged to Bai 
Bonji’s husband, Nagar. The deed of mortgage contained a 
Gahan Lahan clause to the effect that if the morgage money 
was not repaid within one year the property was to be of the 


-ownership of the mortgagee. The money was not so paid. 


In 1859, the mortgagee Bhukhan brought a suit against a. 
tenant of the property, in which Bai Bonji was examined as. 
а witness, on the 21st of October 1859. She stated in her 
deposition that the mortgagee had become. owner of the- 
mortgaged property by operation of the Gahan Lahan clause. \ 

In 1865, Pai Bonji sued to redeem the mortgage. Thà 
Mansiff dismissed the suit on the 318t of October 1865 cn the ^ 
ground that Bai Bonji could not maintain the suit in face 
of her admission in 1859. An appeal was filed against the- 
decision on the 31st of November'1865; but was adjusted on. 
the 28rd of January 1866. 

' Bai Bonji died in 1902. 

Nagji, the daughtér's son of Nagar (Bonji's ' husband), con- 
veyed his rights to the property in dispute to -Lallu Dayal. 
Lallu filed the present suit, on the 20th of July 1911 ‚о redeem 
the mortgage. He having died during’ the pendency” of the 
proceedings was répresented by his ка Bai: Jadav. 

Both lower Courts decreed the suit. 
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The mortgagee’s representatives appealed to. the High 
"Court. 


G. S. Rao, for.the appellant.—I submit (1) that the suit is 
‘barred by res judicata by reason of the decision,in the suit of 
1865 ; and (2) that the claim.is barred by limitation. 

First, the lower appellate Court has found that Bai Bonji 
represented the estate in the suit of 1865 and that the withdrawal 


` of the appeal by her was not the result of fraud. , It allowed 


[ 


the plaintiff’s claim on the ground hat the suit by Bai Bonji 
was on & cause of action personal to herself and any decree 
passed against her did not bind the reversioners. In support 
of- this finding the lower appellate Court relied upon an 
admission of Bai Bonji in the suit of 1889 by the mortgagee 
Фо the effect that the mortgagee had become owner by virtue 
of the Gahan Lahan clausein the mortgage deed. I submit that 
-even apart from an admission’ by Bai Bonji, the mortgagee 
had become owner under the law then .prevailing. In 1858 
-such mortgages by conditional sale were legal. The introduction 
of the equitable doctrine in Ramji Tukaram v. Ohinto Sakha- 
тат was to ignore the terms of the contract. The English 


-doctrine that time was not the essence of the contract was 


not known to the ancient law ОЁ India: Pattabhiramier v. 
Vencatrow Neicken™. We find that up to the decision in Ramji 
v. Chinto, the Sudder Diwani Adalat had given effect to such 
contracts: Thumbasawmy Mudelly v. Mahomed Hossain 
Rowthen™., Mn 

Therefore, no admission was under the law needed from 
Bai Bonji, as the contract executed itself and the mortgagor 
became в completed owner under its terms; and when Bai 

Jonji sued for redemption in the suit of 1865, she was suing 
get only on her own behalf but also’ on behalf of all the 
/ persons interested in the estate ; and, therefore, the reversionéts 
were bound by the decree. 

The case of Braja Lal Sem v. Jiban Krishna Roy, relied 
on by the lower appellate Court, does not apply. ` There the 
widow was ,in possession of her husband’s estate. She did 
not pay rent ‘and for arrears the !andlord obtained a decree 
and put up the property to sale.” A question arose as to 
whether the widow’s interest or tH6 ‘éiitire interest was sold 


‘and it was held that as the widow was only enjoying rent 





(1) (1864) B. H. C. R. 199. |. (3) 0876) L. R, 2 L А. 941, 246, 247. 
42) (1870) 13 М.І. А 560, 567: . (4) (1898) I. L. R. 26 Oal 285, 998. 


m 


889 


A. C. J. 
1919 
— 

Bai EINE 


Bar diis 


o 


THE BOMBAY LAW REPORTER, [ vor. xxr. 


the widow's interest passed. Here it could not be said that 
the widow was suing in respect of personal interest betause- 
' by redemption she sought to recover’ the property not: only 
for: herself but also for ‘reversioners: Jugol Kishore: v. 
Maharajah Jotindro'Mohun Тайотв®, © > DI 

`1 turther submit that the principle laid down ih Katama 
Natchiar'v. The Rajah of Shivagunga® governs the present 
cise. The decree inthe suit of 1865 was fairly and properly 
obtained. A decree based on a compromise ‘fairly obtained, 
binds the: reversioners: see Rama v. Daj49. ` In Chaudhri 
Risal Singh v. Balwant Singh it was contended that as the 
estoppel was personal it ‘did not bind the estate but it was 
found that the estoppel ‘did not make the widow’ less 
representative of the ‘estate. ' Applying that, principle hére,. 
I submit that the admission 'by ‘Bai: 'Bonji ‘estopped 'her- 
personally but it did not.make her Aes кыы; of the 
estate in a redemption suit. ' g 

Secondly, time ‘began to run when the contract executed 
itself, i.e, in 1858., Since then the mortgagee claimed as. 
Owner and in that-capacity had ‘filed а rent suit and also a 
suit for possession. Underthe Limitation^Aet XIV of 1859- 
adverse possession against the widow, if it barred the widow’s 
right, also barred the reversioher's right:: see’ в. 1, ol 12%, 
Nobin Chunder Chuckerbutty v. Issur Chunder Chuckerbutty ® 
and Awmirtolall Bose v. Rajoneekant Mitier®, 


` Coyajee with Н. V. Divatia, for the.respondent.—We submit 
that the suit is not barred by mes judicata. The question is 
whether the decree in the suit of 1865 was fairly and properly 
obtained against the widow, Bai Bonji The lower appellate- 
Court takes the transaction beginning with the mortgage by Bai 
Benji to the withdrawal of the appeal by her as one Кык 
and comes to the conclusion that it cannot be said that Bai 
Bonji protected the ‘estate by having a fair trial. The basis 
of the Munsiff’s judgment in the suit of 1865 was that the- 
mortgage had come to an end by the operation of the Gahan 
Lahan clause and by the admission of Bai Bonji ih the suitof 
1859. In view of this decision it was incumbent upon Bai Bonji 
to have prosecuted the~appeal but instead of doing so she. 
withdrew it on payment, of costs. Moreover, the law laid 
d) üs34)L. R. 111. A.00. “=e — (4) (918) L. R. 45 L A. 168; 177. 


(9) (1863) 9 M. I. A. 639. АЕ (5) (1868) 9 W. В. 505. 
(3) (1918) 20 Bom, L. Е. 947,949, (6) (1875, L. В, 2 L А, 113, 121, 
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down in Ramji v. Chinto® was the same’ when the suit 
of 1859 was brought and as it did prevail the mortgagee could 
-not, become owner by reason of the Gahan Lahan clause: any 
admission by, Bai Bonji was useless; it would nob have the 
.effact of binding the interest of the reversioners: Варијі 


Арајі у. Senavarajs . Marvadi ® and Abdul Rahim vw. 


Madhavrav Ápaj 9. , PNE 

We, therefore, submit. that the decree was not fairly and 
properly obtained and it proceeded only on a claim personal 
‚До the widow and was not thus binding'ón the reversioners : 
Brammoye Dassee у. Kristo Mohwn Mookerjee  ; Втаја Lal 
Sen v. Jiban Krishna Roy®; Jeram v. Veerbai® ; Subbi 
Ganp&tibhaita v. Ramkrishnu Bhatia and Katama Natchiar 
гу. Lhe Rajah of Shivagunga®. In Chaudhri Risal Singh v. 
Balwant Singh, it жав held in a suit by a widow that she 
had по power to adopt; that the authority to adopt was 
proved; and that the adoption was made by a registered deed. 
This decree was held binding on.the reversioners. or 

Secondly, the suit is also barred by limitation. The 
Limitation Act XIV of 1859 did not ‘contain any provision 
for acquisition of title by prescription. It did not repeal 
Regulation V of 1827 which contained the law of prescription 
and under that Regulation, s. 1, thirty years were required 
for the right of possession to ripen by ownership, i. e., the 
mortgagee in this case would have become owner in 1888; but 
by the Limitation Act of 1871, Art. 141, а reversioner 
„was givén a new starting point of limitation and his cause of 
action under that Act arose on the ceath of the widow. Tbe 
suit is also saved by Art. 141 or 148 of the Limitation Act, 
pe Bai Bonji died in 1902 and the suit is brought in 1911. 


iis therefore in time. 
$ 


Scorr C. J.—This is a suit by a reversioner to redeem a 
mortgage created by a Hindu widow Bai Bonji. 

The original mortgage was іш 1854. It was for the debts 
of the husband of Bonji It was renewed in 1857 for the 
existing debts and ‘certain further debts contracted by this 
' widow. The latter mortgage is that in question in this suit. 
Tt contained among other provisions a Gahan Lahan clause 





(1) (1864) 1B. ILU К. 198. (8) (1903) 5 Bom. L, Б. 55б. 
(2) (1879 L L. R. 2 Bom, 231, 237. (1) (1917) 19 Bom. L. В, 919. 
(3) (1889). L. R. 14 bom, 78, 81.. '* (8) (1863) 0 AL L A. 539. Д 
(4) (1876) L L. В, 2 Cal 222, 923. (9) (1918) L. R. 45 I. A. 163. 


-(B) (1898) L'L. R. z6 Cal. 285,293. 
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А. С. d. 


1919 
=~ 
Baz KANKU 


v. 
.BA1 ЈАРАТ 
—— 


A С. J. that if the money was not paid within a year the mortgagee 

1919 should become the owner. 

БЫК In 1865 а suit was filed by the widow Bonji to rodeon the 
вА хаян mortgage. It.swas dismissed by the Munsiff on the ground that 
BAT ADV the plaintiff had admitted in 1859 in a deposition given ‘in a 
Scott C. J, Suit filed by the mortgagee against a tenant that the 

= mortgagee had become owner of the property by the operation 

of the Gahan Lahan clause. For this reason the Munsiff: did 
not apply to the case the decision in Ramji v. Chinto®, 
decided in the previous year by the Bombay High Court to 
the effect that notwithstanding a Gahan Lahan clause the 
doctrine ‘once a mortgage always а mortgage’ Dioses in this 
Presidency. ° gs, rs 

Against the Munsiff’s decision an appeal was filed, but it 
was not heard, as: before the hearing it, was recorded as 
‘adjusted’. Bonji died in the year 1902. The reversioner 
sued within twelve years of her death for redemption. The 
defendant-mortgagee contends 'that the right of redemption 
is gone, and relies on the decree in the suit of 1865 in шы 
of the plea of res judicata. 

That a decree against a widow in relation to her ааах 8 
property may bind reversioners is well established- provided 
certain conditions exist. The leading case is Kdtama Natch- 
iar v. The Rajah of Shivagunga. The doctrine applicable 
to the present suit is іо’ be found at p. 603 of that volume in 
the following passage: - “It seems, however, to be necessary, 
in order-to determine-the mode in which this appeal ought 
to be disposed, of, to consider the question whether the décree 
-of 1847, if it had become final in Anga Mootoo Natchiar’s life 
time, would have bound those claiming the 'Zemindary i in 
succession to her. And their Lordships’ are of opinion that 
unless it could be shown that there had not been a fair tal 
of the right in that suit—or, in other words, unless that decree 
could have been successfully impeached on some special 
ground, it would have been an effectual bar to any new suit in 
the Zillah Court by any person claiming in succession to 
Anga Mootoo Natchiar. For assuming her to be entitled to 
the Zemindary at all, the whole estate would for the time be 
vested in her, absolutely for some purposes, though, in some 
respects, for a qualified interest ; and yntil her death,it could 
not be ascertained who would'be entitled to succeed. The same 

| principle which has prevailed in the’ Courts of this country 


(1) (1864) 1B, Н, С. В, 199. (2) {1863,9 M. L A. 539. | 
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‚ as to tenants in tail representing the inheritance, would seem А. 0. J. 
to apply to the case of a Hindoo widow ; and it is obvious 1918 
that there would be the greatest possible incunvenience in y 
holding that the succeeding heirs were not bound by a decree pc suas 
fairly and properly obtained against the widow”. It would Bar Japav 
appear from these remarks that the onus is on areversioner Scott t. Л. 
challenging the conclusive nature of the decree against the ~~ 
widow .on whose death he claims to prove that there has not 
been a fair trial of the right in suit. The question arises 
owing to the appeal filed by.the widow whether the termina- 
tion of the suit in the manner in which it was disposed of 
can operate to bind the plaintiff. It is argued that the widow 
appealed relying upon the decision of the Bombay High Court 
in the case of Ramji v. Chinto™; and the inconclusive nature 
of her previous admission, and that, then, without apparent 
cause she abandoned the appeal. It is contended, as was 
found by the learned Judge in the trial Court, that Bonji 
cannot reasonably -be said to have fairly and honestly 
contested the right and taken the steps necessary to protect 
the estate of which she was in charge for the time being as a 
Hindu widow. The learned Judge of the lower appellate 
Court has however considered .the effect of the withdrawal 
of the appe&l, and, his finding is expressed in the following 
paragraph :—“There was no allegation in the pleadings that 
the withdrawal of the appeal was due to fraud, collusion, or 
compromise, and there is no legal proof either. It would be 
profitless to speculate as to the cause of the withdrawal. It 
was suggested that the first Court having іп, its judgment 
stated that Bonji had perjured herself, she must have got 
frightened lest the Court of appeal should sanction her 
prosecution, if it came to hear the appeal. But this is mere е 

/ conjecture and conjectare, however well founded, cannot *be 
accepted as legal proof. It was also suggested that as the- 
property: was worth considerably more than the amount raised 
on it, and as the Munsiff’s decision was manifestly wrong, 
Bonjee was unlikely to have withdrawn the appeal unless it 
was made worth her while to doso. But this, again, is mere- 
suspicion which, though it may. be well founded, cannot be 
acted upon. J therefore find that it” is not. shown that the-, 
withdrawal of the appeal was dae to fraud, collusion, or 
compromise.” He therefore held that the withdrawal 
of the appeal had the’effect of making the decree of the first © * 


(1) (1863) 1 b. H. C. К 199. 
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A.Q J. -Court final, and as that decree was fairly and properly . 


1918 obtained іп a' suit contested up to decree it fulfilled the 
. 77 conditions of the rule laid down in the Shivagunga case 
Bát Kanen as. amplified ig the later cases. The later cases material-to 
Bar ЈАРАТ this point are Hurrinath Chatterji v. Mohunt Mothoor Mohun 
Scott arra у, Gosrami™, in which the daughter who represented the estate 
ms in a litigation had been negligent in applying for leave to 
appeal in forma pauperis against a decree which had been 
passed against her, and ft: was held that the dismissal of her 
application, with the result that she was unable to appeal at 
all for want of funds, was binding upon ‘the reversioners. 
The case can only be put on the ground that the negligence of 
the porson representing the estate may be relied upon by the 
opposite party for the purpose of barring the right of a 
reversioner subsequently to agitate the point which it was.in 
the power of the negligent party to have had tried out in 
appeal. Other and later cases are Ghelubhat у." Bat Javer 
very similar to the present case, and Chaudhri Risal Singh 
v. Balwant Singh, ihe passage chiefly in point being at 

, page 179. 

Being bound in second appeal 0 accept the finding of fact 
of the learned Judge of the lower appellate Court, which: has 
been above set forth, I am of opinion that on that basis the 
learned Judge was right in holding that the withdrawal 
of appeal has the effect of making the decree of the first 
Coart final. The learned Judge, however, did not decide the case 

~against the plaintiff, for he held that the decree in the Munsiff’s 
Court was giyen against the widow on a ground personal 
to herself inasmuch as the Munsiff would not have so decided 
but for ber admission, and that-her admission in the litigation 


> could be no more binding upon the reversioner than am, 


alienation by her of her equity of redemption otherwise than 
for necessity. The question is whether the le&rned Judge is 
right in this conelusion. 

In my opinion he is right. The suit was decided by the 
Munsiff on the ground that notwithstanding the decree in 


Ramji v: Chinto, which had established for Gahan, Lahan: 


mortgages the principle of ‘once a mortgage always a 
mortgage’, ‘the widow Bonji was concluded by,an admission 
in a previous deposition to the effect that the mortgagee had 
become the full owner by ` 'éperation "of ‘the Gahan Lahan 


(1) (1893) L. R. 201. A. 183. (3j (1918) L. R. 45 I. A. 168, 
49) (1919) 14 Bom. І, R, 1142." : 
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clause. Such a decision cannot be rested on the doctrine of. 
-estoppel for the mere admission of the widow. in в deposition 
raised no estoppel although the Munsiff seems to-have treated. 
Bonji as estopped from pleading that the equity of redemption 
remained in her. It was not an estoppel binding on Bonji's 
representatives assuming that the reversioners of her husband 
ean in the circumstances be treated as her representatives. The 
suit was dismissed in consequence of an unguarded statement 
by Bonji which could affect no one but herself. ‘The plaintiff's 
case can therefore be put at least as high as that of the 
reversioner in Braja Lal Sen v. Jiban Krishna Roy, where 
a suit by a widow: to set aside a sale had-been dismissed 
mainly on the ground that the sale had been confirmed with 
the consent of the widow given upon receipt of Rs. 2,040 by 
her and the learned Judges Maclean C. J. and Banerjee J. 

said that having regard to the ground of dismissal it would 
not be right’ to hold it a bar to the reversioners’ claim, The 
only remaining question therefore is. whether the suit is: 
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A. С. J. 


1919 
—— 


Bar KANKU 
a 

Bat Javav 
—— 

Scott О, J. 


barred by limitation. Here again I think the learned Judge , 


is right, for if the equity of redemption. was only suspended 
during Bonji's life-time the reversioner being within sixty 
years would, even according to the ышшайоп Act оЁ 1859, 
-el. 15, be within time. 

The decree of the lower Court must be affirmed and the 
appeal dismissed with costs. * 


: HAYWARD J.—The plaintiffs sued defendants to redeem e 
Tpossessory mortgage "dated 22nd December: 1857. It was 


-executed Ьу the widow of the last male holder ‘and contained 


- 


“Gahan Lahan” clause providing that the mortgageg should 
in default of due payment of the loan become owner of the 


/ property. lt was admitted by the widow’ on 218 October 


1859 in proceedings between the mortgagee and the tenants 
that the mortgagee had under the “Gahan Lahan" provision 
become owner of the property. She nevertheless sought some 
years later to. repay the loan Rs. 2,800 and’ redeem the 
property valued at Rs. 18,000 but her suit was on the strength 
of her previous admission ismisged on 31st October 1865. 
16 was however conceded in the judgment that otherwise the 
Gahan, Lahan” provision would, not. | have had the effect of 
making" ‘the mortgaged the owner , of the property in view 
.of the decision in Ват} v. Оһо. The widow appealed 


(1) (1898) I. L. В. 26 Cal. 285, 997. (2) (1864) 1B.H. G R. 199. 
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on the grounds that she was not bound by her-admission in. 
other proceedings and that the decision was directly opposed. 
to the ruling іп’ Ramji v. Chinto. The appeal was filed on 
30th November.1865 but was withdrawn on payment of costs 
on 28rd January 1866. It was endorsed “adjusted” on 8rd. 
February 1866. No further proceedings were taken and the 
widow died in 1902. The representatives of the reversioners 
brought the present proceedings for redemption against 
the representatives of the mortgagee in 1911. There was no 
question ав to the propriety of the mortgage-nor on the other 
side wag it disputed that the debt had leng been liquidated 
out of the profits of the property. The. substantial questions 
were whether the *reversioners were bound by the ecree 
against the widow end ‘whether thoy were barred by 
limitation. 

The Subordinate Judge came to the conclusion that the- 
reversioners were not bound as there had not beén a fair trial 
of the right of the reversioners within the ruling in the 
Shivagunga’s case in that the widow had compromised the 
appeal He thought the widow could not "under the circum- 
stances, be reasonably said to have fairly and honestly contested 
the right and taken the steps’ necessary to protect the estate- 
of which she was in charge for the time being*as a Hindu. 
widow." Тһе District Judge came to the same. conclusion but 
by-a more direct route. He cdnsidered that “the ground on 
which Bonji’s (the widow’s) suit was dismissed was hep 
admission that the breach of the ‘Gahan Lahan’ clause had 
made the mortgagee owner” and that it was thus "dismissed. 
on а ground personal to herself" and did not bar the reversion- 
ers. Нё considered that it was “not shown that the with- 
drawal of the appeal was due to froud, collusion or compro}, 
mise” and that “the case must be dealt with as if no appeal 
had been preferred.” He thought that the ruling in 
Shivagunga’s case did not support the proposition that “where 
the decree appears to be manifestly wrong, it is the widow's. 
duty to appeal from it, and if she fails to do so, or having: 
appealed fails to press the appeal to a decision, she shall be 
considered to have failed in her duty to protect the ostata. and 
the decree in that-case will not bind the reversioners.” It 
would ‘seem therefore that he held that, there had поі been a 
fair trial, of the right of the reversioners quite apart from. 
what happened to the appeal. Both the Subordinate е 


a (1863) 9 M. I. A. 539, 607. 
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and the District Judge held the reversioners were not barred 
‘by limitation. ` , 2 
We have therefore these established facts, The loan of 
Hs. 2,800 on mortgage of property worth „Кз. 18,000 was 
permitted by the, widow on an admission extracted from her 
in other proceedings in direct oppositiqn to the equitable rule 
“once d. mortgage always a mortgage” recognised in Ramji 
v. Chinto to result jn the enlargement of, the mortgagee's 
interest into full ownership witkout dispute in appeal. It 
-seems to me impossible for us to say on bhese established facts 
‘thet there was no justification for the vidw that there had 
been no fair trial of the right of the reversioners within the 
тош in the Shivagunga's case—the viewsheld notwithstanding 
-some difference of opinion ав to what happened to the appeal 
‘by both the lower Courts. It seems to me that this case and 
sindeed every other of this nature must be decided on its 
“awn particular merits. The admission of the widow here was 
apparently withouttconsideration and without legal necessity. 
-It was inconclusive and it would seem to have been insufficient 
even to bind her own limited interest in the equity of redemp- 
‘tion, It was obviously ineffectual to transfer the important 
interest therein of’ the reversioners. The behaviour of the 
-widow and fhe widow’s interest were the subjects mentioned 
in the judgment. There was no reference whatever to the 
important interest of the reversioners. There was in offect 


a trial only of-the right of the widow. There was not a fair. 


trial, indeed there was no trial of the right of the reversioners. 
Tt seems to me that would be sufficient to exclude the trial 
. from the rule in Shivagunga’s case without going further and 
‘establishing fraud in the withdrawal of the appeal?’ It has 
{ somewhat similarly been held. that suits against the widow 
for arrears of rent or maintenance chargeable to the estate 
were personally against the widow and did not’ involve the 
rights of the reversioners. There was no necessity therefore 
in those suits to establish fraud. They were Nugender- 
chunder Ghose v. Sreemutty Kaminee Dossee? and Barjyn 
Doobéy v..Brij Bhookwn Lall. Awusti®. It has also some- 
what similarly been held that suits іп which arbitration 
"awards or cempromises have been accepted. by the widow 
would, equite apart from fraud,{ not bind the: reversioners. 
These have been detailed at pagés 92 to 94 of Khunni Lal v. 
'(1) (1864)1 B. H. С.В. 199." (3) (1876) L. К. 2 L A, 278. 

(23 (1807) 11 M, L А, 241, 201. 
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Gobind Krishna Narain™. ‘These rulings were there held. 
inapplicable (at p. 103) but were not disapproved by their Lord- 
ships of the Privy Council. It would seem, therefore, that if there 
should be no real trial of the rights of the reversioners, it would 
be unnecessary to establish fraud.to exclude the trial from the 
rule in the Shivagunga's case. If there should be a real trial of the- 
rights of the reversioners, the effect would of course be nullified 
by proof of fraud. But there must be g real trial of the rights 
of the revérsioners and tĦere must also be freedom from fraud. 
in order to provoke the rule in the Shivagwnga's case. Such. 


was ‘not the case here, There was no practical trial of the. | 


rights of the reversioners and there was no necessity to 


` establish fraud. This case was therefore distinguishablé from 


Ра 


those of Jugol Kishore v. Maharajah Jotindro Mohun 
Tagore™, Hurrinath Chatterji v. Mothoor Mohun Goswami, 


and Chaudhri Risal Singh v. Balwant Singh. It has. 
- moreover to be remembered that, as pointed ovt in the last. 


- mentioned decision, the rule is а special rule applicable to the 


- irregularities required to invalidate decrees otherwise binding. : 


peculiar position of limited holders under Hindu law, and not 
the general and strict rule of res judicata prescribed by s. 11. 
of the Civil Procedure Code of 1908. ‘This special rule has 
to be applied, with due regard to the peculiar precautions. 


-necessary in this country to prevent the exercis$ of pressure. 


over limited female’ holders to the prejudice of the rights of 
reversioners. The rule has therefore not.to be interpreted 
with reference to the strict rules regarding fraud and. 


under the general Law of Procedure, 

It seems to me that the question of limitation has also been, 
decided ‘rightly by the lower Courts. The suit by the widow 
affected only her own right.to redeem, and did not, in view of 
what has been said, affect the right of the reversioners.. They 
had sixty years to redeem under в, 15 of Act-XIV of 1859, and 
their right would not have become barred in any case either- 


: under that Act or Act IX of 1871 by reason of s. 2 of Act XV 


of 1877. But as a matter of fact tney brought their suit within. 


- tweve years of the death of the widow and within sixty years. 


of the mortgage, and their.right to redeem would not therefore 
be barred either by Article 141. or 148 of the Schedule to the- 


- Limitation Act, doe. (da 


. Ри” Decree “affirmed. 
() (1911)L. Е, 33 L A. 87. (8) (1893).L. R. 201. д, 185,186 167,192. 
(2) (1884)L, R. 1l L A. 68, 73. (4) (1918) L, В, 45 L A. 168, 119." 
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. Before Mr. йе Heaton and Mr. Justice Shah, 
ALIMAHMAD ABDUL-HUSSEIN 


Ve o е 5 
VADILAL DEVCHAND PAREKH.* 


Insolvent—Acquisition of property after adjudication, order but- before final 
, adischarge—Alienation by insolvent’ bond fide amd for value—Intervention of 
, Official Assignee Validity of alienation, ` 

The property, movable or immovable, acquired by an insolvent after the 
adjudication order but before the final discharge, can be transferred by 
him, provided the transaction is bona fide and for value and is completed 

- before the intervention of the Official Assignee. 
i Cohen: у. Mitchel (1), followed, 


` 


Surm to redeem a mortgage. 
The property mortgaged belonged СЕЕ» to one "l'yabaji. 


In 1887, Tyabaji applied to the Court for the Relief of. 


Insolvent Debtors at Bombay to be declared an insolvent. `A 
vósting order was wade on the 18th January 1887. On the 
17th August 1887, Tyabaji was given a personal discharge ; 
and the same day a judgment for all debfs due by the insdlv- 
ent was'entered against him in favour of the Official Assignee 
under в, 86 of the Indian Insolvency ‘Act (11 & 12 Vic. c. 21). 
No final discharge was ever made. 

On the 9th July 1898, Tyabaji purchased a house at 
Kapadwanj and mortgaged it the same day to Vajirabu for 
Rs. 700 (bsbashshi).: He also mortgaged the equity of 
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redemption to one Jamnadas the same day. The nroney so . 


/ raised was applied in paying. off the vendor. 
Tyabaji died in 1904. 
| In 1910, J amnadas filed a suit on his mortgage and ‘obtained 
Л decree.: To this suit, the prior mortgagee was not в party. 


In execution of the decree, the-property was sold subject to 
the prior encumbrance and: purchased by Vadilal (plaintiff ) 
on the-12th September 1912. А 

The plaintiff filed the present suit on the 16th October 1913 
against Vajirabu's heirs to redeem the first mortgage. 

The trial’ Court passed the usual . redemption deoree in 
plaintiff’ в favour on the 30th January 1915. . The defendants 
appealed to the District Court on the 10th-March 1915. They 
applied jo that Court op the 4th February, 1916, stating that 





~ Becond Appeal No, 917 of 1916, the decree passed by Н, В, Mehta, 
from the decision of M. J. Yajnik, Beeond Class Subordinate Judge at 
Assistant Judge at Ahmedabad, in Kapadwanj, in Suit No. 180 of 1913, 
Appeal No, 110 of 1915, confirming (1) (1890) 26 Q. В, D. 262, 


T R 107 Р Pu 
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* they came to know very recently that Tyabaji was adjudicated 
an insolvent in 1887, but that. he -died an undischarged: 
insolvent ; that, therefore, the property in dispute which was 
acquired by him. subsequent. to his. insolvency vested in the 
Official Assignee ; and that the plaintiff had acquired no right 
to the property either from Jamnadas or through him from 
Tyabaji. Neither the plaintiff nor Jamnadas knew of 
Tyabaji’s insolvency. The learned Judge dismissed the appli- 
cation on the ground thaf it was given at а very late stage of 
the proceedings. On merits, he confirmed the- Чешме passed by 


the trial Court. 


The defendants appeale; to the High Court. More thang year 
after the appeal was filed, the defendants purchased the right; 
title and interest of the’ Official Assignee in the. property. 

The appeal was heard by Beaman and Heaton JJ., on the 
23rd January 1918, when their Lordships remanded certain 
issues for. trial to the lower- Court and delivered the following 


Judgment. 


Braman J.—In 1887 the owner and mortgagor of the 
property in suit became an insolvent and obtained „Мв 
‘personal discharge towards the close of that year, Iti is 
alleged, and evidence was offered to' the lower appellate Court: 
to prove the allegation, that he never applied for, and did 
not, therefore, receive ‘his final discharge, In 1898 he appears 


to have mortgaged the property in suit to 


the present 


appellants, and he gave one Jamnadas a second mortgage on . 
this and other property: Jamnadas brought & suit and sold, 
80 far as this property is concerned, the mortgagor's supposed 


equity of redemption to the present respondent, 


The price 


paid was Rs, 125. The respondent thereupon brought & suit 
{0 redeem the present appellants. > The amount of their 


mortgage of 1898.was Rs. 700 Babashahi. ' The 


amount of 


the second morie appears m have been Rs. 500 


Babashahi. 


These are the material facts upon which the partios went 


to trial, ; and the trial Court held that the 


respondent 


was entitled 'to redeem. After filing än appeal, the 
appellants ‘were informed that the mortgagor, who had 
died in 1904, was an undischarged bankrupt. They aceordingly 
applied to the Insolvenéy Court” here for information and 
obtained a certificate from Mr. Patel, “clerk” of the .Insolveney 


"Court, to that effect, They wished to prove these facts before 


4 . 


\ 


^ 
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the lower appellate Court but the learned Judge thought that А. 0. J. 
they ought to have discovered ‘all this in timè, ара he also 1919 
thought apparently that, inasmuch as they like the respondént 7 
derived their title from the undischarged Wankrupt even i 
though he be proved to be so, that fact would make no  Vapuan 
difference in their legal rights and relations, That is-an Beaman J. 
altogether incorrect view, for if it should turn out that the | —— 
mortgagor, who started these transactions in 1898, transactions 
which terminated with the Court-salé at which the respondent - 
purchased in 1912, never had any title whatever to this 
after- acquired property, it is plain in a suit to redeem by the 
present respondent, the present appellants if in. possession 
would *be immediately entitled to a decree dismissing the 
suit. The point, therefore, is one of real importance, and 
doubtless had the learned Judge of first appeal realised this 
he would have exercised his discretion differently in rejecting 
the, evidence: tendered. ‘It is not really so much a question 
of refusing to take additional evidence as of refusing to try 
very material issues. We do not wish to prejudge the 
decision of the interesting law which may arise upon a 
finding of fact that the mortgagor in ‘1898 and thereafter to 
his death in 1904 was an undischarged insolvent, 
One more fact is to: be noted, and that is that since 
the discovery of these alleged facts the appellants have 
purchased from the Official Assignee for а sum of Ra, 500 all 
the right, title and interest of the deceased insolvent in these 
, after-acquired properties. 
/ Now, we think it essential to a proper decision of this case 
that the lower appellate Court should raise and ешршде 
the. following issues :— e 
А (1) .Whether Tyabaji was from the year 1887 until his 
d 


ALIMAHMAD 
v, 


eath in 1904 an undischarged insolvent ? 

(2) If so, what is the effect in law of that fact upon the 
rights and obligations of the parties to this suit arising out 
of the mortgages of 1898 and later transactions terminating 
in the Court-sale of 1912 ? 

(3) What is the effect in law upon all these transactions 
of the purchase, by the appellants from the Official ав 
of the 7th of January 1918 ? m 

And for the trial of” these issues and their determination, 
the learned appellate Court will be at liberty to take all such 
evidence as it deems necessary and ‘proper. 

- In the event of the decision as a whole being that the 
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А. C. J. respondent has taken nothing by his Court-sale purchase 
1919 of 1912 and that all the after-acquired properties of Tyabaji. 
O7 have passed under the sale of January 1918 to the appellants, 

eee they, undertakp to repay in this suit to the respondent Rs. 

Vapirar 125 with interest at six per cent, per annum from the 19th. 

Beaman J. September 1912 to payment. . 
nos The findings upon these issues to be cortifiod to this Court 

within two months from the receipt of this order and the 
costs of the whole suit witl then be finally decided. 


The lower appellate Court recorded the ш: шиа 
on the issues sent down. 

1. The fact of Tyabaji remaining undisoharged until his death in 1904 i is nob 
legally proved. 

2. (a) Even if ib be held as proved, the Official Assignee took the property i in 
suit subject to the mortgage liens and consequently the proceedings terminating 


in the sale in favour of the respondenti in 1912, are binding on him and the 
appellants, 

(b) Apart from the above aspeot of the case, the possession of the insolvent 
and his mortgagees was adverse to the Official Assignee as held in L L. R.8 Cal, 

| : 656, Therefore also the proceedings ending in the ше: of ия bound all 

parties concerned. ` 

: (с) Even apart from this, the Official-Assignee’s right to the ырай in snit 
was limited to the judgment amount mentioned in Exh. 31 and his remedy to 
enforce that judgment was barred under Art. 183, Sch. I, Limitation Act, 

(d) The vesting order under & 7 not having been made ‘in нш из рго- 
perty in виб 414 'поб vest in the Official Assignee. · 

. 9. In these circumstances, the Official  Assigeo had по right or, title remain- 
ing in him which he could legally convey to the appellanta and therefore the 
conveyance, Exh, 34, confers no title on the appellants. 


The appeal was eventually heard by Heaton and Shah JJ. 


Sirangmat and Munshi, with G. S. Rao and T. T. Parekh, 
for the - appellants.—The question in this case is whether 
è Tyabji ` was an undischarged insolvent ; and, if so, whether ` the 
plaintiff , acquired - апу, title- to ‘the house in question noth 
withstanding the subsequent sale by the Official Assignee 
to the appellants, , The vesting order being kept in a separate 
file of all vesting orders could not be produced in the: lower 
Court from the record’ of Tyabaji's insolvency but it is now 
fortheoming after further inquiry. The insolvent has. not 
"obtained his final discharge and the protection order with the 
judgment entered in favour of the Official Assignee is the 
usual interim protection order. Since then the insolvent has 
taken no steps to apply for.a final шиг till fis death 

. which took place i in 1904. 
It is true that the mortgages by the insolvent to the 
predecessors of the plaintiff and of the defendant аге: valid 


1 
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but the equity- of redemption in the 8fter-aequired immovablé 
property continued to vest- in. the: Official- Assignee and that 
. воша not be ` conveyed -by. ‘the Court-sale of 1912 to the 
plaintiff when. the Official, Assignee’ was notea party to the 
suit by the mortgagee: vide Ја ve New’ Land Development | 
Association and Gray. : The rule in Cohen v. Mitchell® 
does notapply to personal estate: see Ойон ‘Receiver ү, 
Cooke® ; Rowlandean v. Champion, : 


Mehta ‘with M. H. Vakil; for the respondent, —The vesting 
. order refers tos. T of the Insolvency, Act and to, ‘the property 
of the insolvent. . There is no reference i in the order to the 
after-acquired property while the wordg of s. 7 make s 
provision in distinct terms in another part. of the section if 
after-acquired property is also to-vest.: The alleged protection 
order does not state under. what section it is passed. It also. 
contains, the provision for entering judgment i in favour of the 
Official Assignee. for.all the. debts of the insolvent, ,, This із 
provided, for by s. 86 prior. to а final discharge. ` ‘The order 
does, not seem to be an interim . protection order. It looks. 
like a conditional. order, of discharge, i.e., 8, final discharge 
subject: to judgment being entered. in favour ‘of the Official. 
Assignee.. The Official Assignee could under & 86 execute this 
judgment through the;Court. His intervention by merely selling 
the property by a publie auction is not warranted by s. 86. Ha. 
might ‘also have ‘applied to be в party to these proceedings.’ . 

The ‘doctrine of Cohen v. Mitchell ought to, be followed in 
India independently of any restriction io personal property,. 
The ‘distinction between real and pergonal : property , does not 
»prevail i in Índisn law. The Official Assignee did not intervene 
ПЫШ after the appellate. decree appealed from. , The plaintiff i ів. 
bona fide purchaser for value without notice of insolventy. 
The ‘trend "of judioial and legislative: opinion ; in England and 
India is in favour of the , rule in. Cohen. y: Mitchell. being 
applied : to all. property : вов Ee parte "Beardmore ; In re 
Kent County Gas Light. and, Coke: Company Limited ; ‚ (1918) 
Stat. 3.& 4 Geo, V, с 34; (1914) Stat. 4 & 5.Geo. Y, e, 59; 
‘and Hill v. Settle™. ` 

The Officia? Assignee's ‘intervention is faired by ийа 
Eristédomeul Mitter v. Suresh Chunder Db ., He is not- a, 





(1). [18927,2 Ob. 138. i - , (5). [1804] 2 Q В. 3. КУЯ 
(2), ‚ (1880) 25 Q. B. D, 209. E -(8). [1909] 2 Oh. 196, ; 
(3), [1906] 2: CH. 661." . "(Dy [1917] 1 Oh. 319. " 


(4) (1899) L L В, 17 Mad, 91 - -— + (8) :(4882)-L. L, R. 8 Gal. 658, 
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necessary party to tho suit by the mortgages who knew. 


nothing of the insolvency. In Fatimabibi v. Fatimabibi® the 
plaintiff was а bona fide purchaser under a sale in execution 
without,notice ef insolvency. His title was, therefore, good 


- ven against the Official Assignee: see Presidency Towns 


у Act (HI of 1909), s. 53, sub-cl, 8. 
‘Our, adv. vult, 


Suan J.—The facts material to the point, arising in this 
second appeal after the remand are briefly these: One, Tyabaji 
Farzüllabliai applied to the Courtfor the Relief of Insolvent 
Debtors, Bombay, and the usual vesting ordér was made on 
the 10th January 1887. Subsequently on the debtor's &ppli- 
cation a personal discharge subject to any further’ orders was 
allowed and in accordance with the practice, that obtained 
then, a judgment for all the debts was entered against the 
insolvent in favour of the Official Assignee under в. 86 of the 
Indian Insolvency Act (11 & 12 Vio. t. 21) on the 17th 
August'1887. The insolvent did not obtain any final discharge 


under the Act and in fact nothing was done in the matter’ of 


the insolvency up to his death in 1904 or up to November 1917 


after his death. Owing to the non-production of the necessary . 


papers the lower appellate Court had some doubt as to the 


existence of the vesting order and as to whether there was a. 


final discharge of the insolvent. In the argument before us 
the facts as stated above have not been disputed, and the 
papers relating to this insolvency, which we have seen with 
the consent ofthe parties in order to avoid delay and further 
remand on points capable of being easily ascertained, support 
the statment. Tyabaji was, therefore, an undischarged 
insglvent from 1887 to the time of his death in 1904, 

In 1898 Tyabaji purchased a house at Kapadvanj and 
mortgaged it with possession on the same day (9th July 1898) 


to one Vajiraboo for Rs. 700 Babashahi and executed a second 


mortgage in favour of one Jamnadas on the same day. It 


а 


is found by the lower appeliate Court and not contested 


before us that. the house was purchased by Tyabaji with ша 
money borrowed from the two mortgageos. 

Jamnadas filed suit No. 93 of 1910 on his mortgage against 
the heirs of: Tyabaji and obtgined а ‘decree, in ex8cution 
whéreof the house was sold through the Court subject to the 
first mortgage and purchased' by the present plaintiff, Vadilal, 


(1) (1892) 1, L. В, 16 Bom, 452, 
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on the. 12th’ September. -1912.° . The plaiatif ав auction- 
purchaser then filed the present suit «against: the defendants, 
the heits of Vajiraboo, -for redemption of the first mortgage. 
The trial: Gourt allowed the plaintiff “s-olaim. ` The lower 
appellate Court ‘confirmed -the decree.. ^ On’ appeal ` to this 
Court certain issues were sent; down-for findings i in connection 
-with the insolvency of Tyabaji. ` Before the: ‘remand "the 
defendants. purchased -thé right, title: and interest of the 
Official Assignee in Novembér 1917." 

'On'thése facts it is urged'on behalf of: the defendants that 
‘the plaintiff'did поё purchase Tyabaji’ s-interest at -tho Court- 
Bale a8 it was vested: in the Official Assignee; and that they 
having purchased that interest from’ the Official’ ‘Aasignee: they 
are entitled and willing to redeem thé mortgage i in favour of 
Jamnadas which is vested in the plaintiff. ‘It is conceded on 
‘behalf of the defendants that this mortgage now vested in the 
plaintiff is binding upon the Official Assignee and that the 
plaintiff is: entitled’ to be redeemed: The plaintiff contends 
that the after-acquired. property of'the issolvent’ cahnot- vest 
in the Official Assignee’ ‘until he intervenes, and that the’ Court- 
sale which - took place long before hisintervention-is binding 
upon him, ang conveys to the plaintiff the’ whole interest’ of 
Tyabaji and the second: mortgagee mune? oF course to the 
Ho mortgage. 

'" Itm&y be mentioned that the patus now made on “behalf 
of'the defendants was not urged in'the trial Court, and that 

аен is described às the intervention ‘of thé. Official Assignee 
really came into existence long after the décision of the' lower 
appellate Court. It involves practically &' reconsideration’ of 
the rights of the parties ‘on 8 new basis. ` "This Court has, 
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‘however; allowed the point to be raised ' at the time of the · 


remand, and it'is clear that the appéllants are entitled to have 
their rights determined on the facts now ‘ascertained, ` І 

7 "Тб must be taken for'thó purpose of this appeal that’ the 
‘transactions ‘of the irisolvent with Jamnadas and Vajitaboo 
werd bona: fide and for value, that Jamnadas sued the heirs” of 
Tyabaji-in “gomplete:i ignorance of the" insolvency proceedings, 
and that the, subsequent ' proceedings : on the ‘suit rebulting i in 
the Court- sale were bona fide- throughout. `. 

"5 Jt is'ùrged, however, that únder 8, 7 of the Indian 'Inso]v- 
ehdy · -Act, the interest of Tyabaji’ was vested in the Official 
Assignee. ` No*doubt that section applies to after- aóqúired 
property of the insolvent. : But ав pointed out іп. Kerakoose 
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v. Brooks™ the right of the Official Assignee is subject to the 
qualification that “if,.the insolvent has acquired . property 
subject to liens and obligations, then any property taken by 
the Assignee .under that state of things is taken subject to 
those .charges and equities which affect the property in the 


. hands, of the insolvent”. It is not necessary to refer to the 


other qualification mentioned by their Lordships of the Privy. 
Council. It is conceded in the present case that the Official 
Assignee would take the property subject to the two 
mortgages effected by Tyabaji in 1898; and in view of the fact 
that Tyabaji purchased the property with the moneys received 
from the two mortgagees, it is indisputable that the insolvent 
acquired the property subject to those charges. Ыы 
It is argued, however, that the equity of redemption. was 


vested in the Official Assignee, and that the suit by 


Jamnadas was not properly: constituted as the Official 


Assignee was not a party to, it. It is urged by way 


of reply, that the‘ suit was properly ‘constituted, that the ` 
sale in execution of the decree is binding upon the Official 
Assignee as a bona fide transaction for value, and -the 
equity of redemption would not vest in the Assignee before 


his intervention according to the rule in Cohen v; Mitchell, . 


If the mortgage in favour of Jamnadas is good as against 
the Official Assignee, I do not see how the suit of 1910 can be 
said to be defective in any way. If Tyabaji or his heirs could 
have sued Jamnadas to redeem the mortgage in his'favour as 
the Official Assignee һай not intervened,’ Jamnadas «could sue 
the heirs of*Tyabaj to enforce his mortgage. It is difficult to 


see what else Jamnadas could have done to enforce .his 


mortgage, as he was ignorant of Tyabaji's insolvency and a 
tke Official Assignee had not intervened. The suit and all the 


subsequent proceedings appear to me to be quite proper on the 


assumption that at the time it was open to Tyabaji or his heirs 
to deal with the equity of redemption. The Court purchaser / 
could not be in any worse position than.& bona fide purohasen 
for value under similar circumstances from the insolvent ог- 
his heirs before the intervention of the Official Assignees and 
the learned counsel for the Bppellants has not suggested that 
he should be in any worse position. . > E 

It is urged, however, that а bona'fide purchaser Tor value 
of the after-acquired immoveable property, cannot get ‘a good 


7 title. against the Official ‘Assignee even though the latter has 
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not intervened as the equity of redemption is vested’ in the 


Official Assignee. The plaintiff seeks to meet this contention 
by relying upon the rule in Cohen v. Mitchell which is stated 


. hy the,,Court of Appeal in these terms: “Until the trustee 


M 


intervenes, all transactions by a bankrupt after his bankruptcy. 


with any person dealing with him bone fide and for value, in 
respect of his after-acquired property, whether with or 
without knowledge of ће bankruptcy, are valid against the 
trustee’... This rule is stated in perfectly general terms and 
there is no suggestion in the rule itself that it applies only to 
personal and not to real property. If this, rule applies ‘to 
after-acquired .immoveable property in India, the appellants’ 
conterftion must fail. The question, therefore, is whether it 
applies to such immoveable property. pu 

It will be convenient, to state. briefly how the.rule has been 
applied in England. It has been held that thé, rule does not 
apply to reni estate: see In re New Land Development 
Association and Gray, * In this case the decision of Chitty J. 
was upheld by the Court of Appeal on a different ground, 
but in the course of argument. the Lords. Justices expressed a 
strong opinion in favour of limiting the application of:.the 
rule to personal estate. In Ew parte-Beardmére®? Davey 
L.: J.. referred to the same rule with approval without any 
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reference to the limitation as to the nature of the after-acquired . 


property. In 1895 Chitty J. refused to attempt to introduce 


. any.limitation in:the rule beyond that stated by. him’ in the 


2) 


case of. In re New Land Development Association: and Gray 
and applied the rule to lease-hold property: see In re Clayton 
and Barclays Oontract®, In Official Receiver у. Cooke, 
5 J. felt himself bound to treat the.rule as applicable 
only to ‘personal estate including lease-holds. Тһе sape 
learned Judge applied it to the after-aequired real estate, 
which: undischarged bankrupts purchased as partners for 
partnership .purposes and sold and conveyed to bona fide 
.purchaser for. value before. the trustee intervened in the 
caso .of In re Kent County Gas Light.and Coke Company 
Limiied®, The rule in Cohen v. Mitchell received a statutory 
recognition in.s, 11 of the Bankruptcy and Deeds of Arrange- 
ment Act, 1913 (8 & 4 Geo. „У, c. 34). and: later in s,-47, 
, 8ub-s, @) of the, Bankruptey Act: of 1914 (4.4.5 Geo. V, 
(1) [1892] 2 Oh. 138; К ' (4) [1906]2ОҺ.661. | 
(2) [1894] 2 Q.B. 393. ' . (5) [1909]2.0h. 195, ' 
(3) [1895] 2 Ch. 212, ` Ао 
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А. 0.7. 0,59) In-the recent case of Hill v. Setile, Lord Cozens- 
1919 Hardy M. R. after referring to Cohen v. Mitchell and the 
=т= Bankruptcy. Act of 1914 has observed that “the Legislature < 

ALIMAUMAD has plainly recognised the validity and effect of that which, is 
. УАршлњ to be found in what is, no doubt, judge-made law as expressed: 
shak J£ in & series of decisions extending over somè 200 years." ' I 
have not thought it necessary to refer to the decisions prior to 

Cohen v. Mitchell. | 
Thus it is clear that the tule has diua ys been recognised 88 
a beneficent rule, that though for some years the view that it 
did not apply to real property prevailed, the tendency was in 
favour of extending its application and that finally -the 

- Legislature has ful'y recognised the rule both as to thè real 

А аба personal property, and has applied it retrospectively to all. 
transactions ‘completed ‘before April 1914, subject to the 
condition that the trustee has intervened before that date. 

In India long before the decision in Cohen v. Mitchell it 
was held in Kristocomul Mitter v. Suhesh Chunder Deb»,. 
that во long as the Official Assignee had not interfered, an 
insolvent who had not obtained his final discharge had power 
with respect io after-acquired property to buy and sell and 
give discharge and do all other acts which he could have done 

-before his insolvency. The property in that suit was immovea- 
. ble property. In Fatimabibt у. Fatimabibi®, it was held by 
Parscns J..that the Official Assignee was not anecessary party 
toa suit-by. the heirs of the deceased undischarged insolvent 
for a share in the after-acquired property,- and .that such: 
property vested in the ‘insolvent subject to the.right of the 
Official’ Assignee to intervene and to claim the property. 
e There is по reference to the rule in Cohen v. Mitchell in ied 
judgment. The Madras High Court declined to apply the rule 
to dealings by the insolvent with immoveable property: see 
Rowlandson v. Champion. It may be noted that Collins 
C. J. had in the first instance applied the rule to immoveable 
property. In appeal, however, the learned Judges reversed 
the order of the Chief Justice and their judgments show that 
their decision was influenced by the case of In ve New. Land, 
Development Association and Gray already referred to. ‘Later . 
оп іп Sriramulu Naidu v. Andalammal, the decision in 
Fatimabibi v. Fatimabibi was approveds and the learned Judges 





. (1) [1917] 1 Ch. 319, 325. (4) (1893) L L. R. 17 Mad. 21, 
(2) (1882) L L. R. 8 Oal, 556, ' (89) (1900) I. L,.R, 30 Mad, 145. 
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were content to distinguish Rowlandson’s case on the ground that 
there was no question of contract or transfer by the insolvent 
relating to his after-acquired immoveable property. The rule 
in Cohen v. Mitchell has been referred to іп two decisions of 
this Court.. In Naoroji N. Thoonthi v. Kazi Sidick Mirza™, 


- it was considered in relation to a special set of facts, and there 


was no occasion to consider it with reference to the point 


arising in this case. At page 654 of the report it is pointed . 


out that the, rule in.Cohem v. Mitchell could not apply to the 
agreement with which the Court had to deal іп. that case. 
In Macleod v. В. B. & C. I. Ry. Company® it was 
urged that the doctrine.of Cohen v. Mitchell was limited to 
those ‘tases where the insolvent’s after-actjuired property had 
been the outcome of subsequent trade. The appeal was 
ultimately decided on a different ground, and the question of 
law was left: undecided. But after referring to certain cases 
Jenkins C. J. observed as follows:—‘In the face of this I 
hesitate to вау the dottrine on which Cohew v. Mitchell resta 
is limited to subsequent acquisitions in trade, though I do not 
вау. it may not be the correct view. In this connection I have 
not overlooked the decision in Kerakoose v. Brooks, but I am 


not clear that their Lordships intended there to: lay down an 


exhaustive afatement of the law as to after-acquired property 
except so far as was necessary for the purposes of the case 
then before them.” I do not think that there can be any 


ALIMAHMAD 


doubt. as to the trend of the learned Chief Justice’s opinion ~ 


with reference to the scope of the doctrine on which Cohen v. 
Miichell is based. At апу rate there is rmbthing in the 
judgment, which is opposed to the view that the rule applies 


_ to all the after-acquired property, moveable ‘and immoveable, 
„OË the insolvent. ; 4 


On a careful consideration of all the decisions above referred 
to, ib seems to me that the rule in Cohen v. Mitchell can be, and 
ought to be applied to all the property,moveable'and immoveable, 
acquired by the bankrupt after the adjudication order, pro- 
vided that the transaction by the bankrupt is bona fide and 
for value and is completed before the intervention of the 
Official Assignee. In other words I do not think that the 
nature of the after-acquired property forms any essential part 
of the rule: what is essential js- that the transactions with 


reference to the property with third parties must be bona fide 


and for value and that they must be entered into before the 
(1) (1896) I. L, R, 20 Bom. 636. (2) (1905)7 Bom. L. Б. 618, 621. 
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А: 0,7. Official Assignee intervenes. ' The reason of the rule does not 
1919 compel the recognition of any restriction as to the nature of 
—7 һе property in its application: and I de not think that-the 

диш distinction between real and personal property made in England: 

Vapuat in applying the rule can be. properly applied to immoveable 

Shah J, and moveable property in India. The statement of the law as 
m to after-acquired property jn Kerakoose v. Brooks has been 

held not to be exhaustive in Indian decisions; and the weight 
of judicial opinion in.Indi& seems to favour the view: that the 
rule.in Cohen y.. Mitchell applies to the after-acquired pro- 
perty, moveable ав. well as-immoveable. With due respect for 
the opinion of the Madras High Court to the contrary in 
Rowlandson’s case,*I think that the rule can be properly 
applied to all after-acquired property, ‘whether moveable or 
immoveable. : 

Thus in the present case the property was effectively dis- 
posed of before the Official Assignee can be said to have 
intervened. ‘The conveyance in favour df the appellants by 
the Official Assignee cannot help them as the Official Assignee 
had nothing to convey at the date. 

For the purpose of this case, I have assumed that the Official 
Assignee intervened when he sold his right, title and interest 

‘ to the appellants in November 1917.’ Iam not sure that that 
amounts to an intervention on the part of the Official Assignee 
ав is required to vest the property in him. ' It is not necessary 

43 ‘for the purpose of this case to examine the point further, as: 
the transaction.was completed long before the alleged. inter- 
vention; and Í express no opinion on the question whether 
the iuissvention such as we have here is effective. 

I also refrain from expressing any opinion as to whether 
ugder: the circumstances the Official Assignee should have 
attempted to enforce the judgment under s. 86 of the Indian 
Insolvency Act or ‘should have himself intervened in these’ 
proceedings, if. he thought that he had any right to the 
property in suit, instead of allowing hie- intervention to е 
pleaded through the appellants. 

The result is that the appeal is dismissed and the decree ot 

. the lower appellate Court confirmed with costs. 


HEATON J. —My learned brother’s judgment shows jhat: the 
only point of interest in the cåse is whether в. 7 of the Indian 

Е Insolvency Act, 11 & 12 Vic. c. 21 is Фо be literally con- * 
strued or not. Jf iti is, the words ‘do yest’ in the Official 
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Assignee" must be given their full ordinary meaning. If that 


be done then the entire interest in property apparently . 


acquired by an undischarged insolvent belongs to the Official 
Assignee.’ Many years’ experience both in Indea and England 


has demonstrated that this would be a most undesirable. 


position, The words have not been literally construed either in 
India or in England. It is therefore established that there is a 
measure of freedom allowed to us in construing this section, 
That being so I agree with the metHod of applying the section 
tothe facts of this case adopted by my learned brother. I agree 
that the appeal should be dismissed with costs. 


e EN" Appeal dismissed, 


1 ' à 


Before Mr. Justice Shah and Mr. Justice Hayward, 


GHOLAPPA GATTINNA SANNA 
Е б , 
RAMCHANDRA ANNA РАТ.* 


Civil Procedure Code (Act V of 1908), Sec. 146— Decree— Execution —Surety— 
Application. for execution- against surety— Limitation Act (IX of 1908), 
Art 18, 

^ The appeliants became sureties for the defendant on an ех parte decree 
being set aside against him. The retrial of the suit ended in a deoree 
against the defendant on 22nd March 1907. The deoree was on appeal con- 
firmed by the District Court on 15th April 1908, and by the High Court 
оп 13th- February 1911. The deoree-holder applied, on 20th December, 
1813, fora transfer of the decree for exeoution against the sureties 
(appellants); but the appellants contended that the execution as against 
them was time-barred ав no application for execution was made within 
three years from the date of the trial Court's deoreo which alone they 
had undertaken to satisfy :— ` | 
Held, negativing the-contention, that the application was within time, 
and that the appellants were hable to be proceeded againsb in execution 
under ol. 2 of Art. 182 of the Indian Limitation Act, 1908. 


` 


PROCEEDINGS in execution, 
Ramchandra (plaintiff) obtained an ex parte deéree against 
Cholappa (opponent No. 1) in Suit No. 342 of 1901, in the 
Court of the Subordinate Judge at Sirsi. On Cholappa’s 
application, the ex parte decree was set aside on the appellants 
standing sureties for him to the effect. that if.a decree were 


"Second Appeal No. 1014 of 1916, passed by В. G. Kadkol, Subordinate 








from the decision of E. Н. Leggatt, Judge of Sirsi, in Miscellaneous 


District Judge of Kanara, in Appeal Application No, 587 of 1913 
No, 192 of 1915, reversing the order ` 
i 
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the sureties would pay the same. : 

The suit was re-tried, with the result that the trial Court 
passed .a dearge against Cholappa on 22nd March 1907. This 
dearee was confirmed, on appeal, by the District Court, on 
15th April 1908, and by the High Court in second appeal 
on 13th February 1911. 

On 20th December 1913, the plaintiff presented ап 
application for transfer df his’ decree to the Bellary Court 
for. execution, and joined the judgment-debtor and also the 
sureties as parties to those proceedings. The sureties contend- 
‘ed that the application was time-barred so far as they were 
concerned, since their liability to pay arose when tht trial 
Court passed its decree, and no application was made against 
them within three years of the passing of that decree. 

The first Court was of opinion that the plaintiff was 
debarred from executing the decree against the sureties, fer 
the following reasons :— i 


passed against him and if he failed to pay the decretal amount, 


' The contending opponents incurred their liability at the date of the original 
decree alone and their liability could not be affected by their "principals pre- 
ferring appeals from the said decree. The appeals could, at the most, determine 
the extent of their liability alone. Under the circumstances of the present 
ease and in view of the, wording in the surety bond, it is obvious that they 
could not have preferred any appeals from the original decrees, Under the 
provisions of & 145 of the Code of Civil Procedure of 1908 the decree-holder 
can, immediately after the passing of the decree, take out execution against 
them. This the decree-holders and the applicant have failed to do. "They 
have not kept the decree alive against the contending opponents and under 
the provisions of Art. 182, cl (1) of Schedule 11 to the Limitation Act 
execution against these persons is clearly barred. Explanation 1 to the said , 
Article refers to the decree which is passed jointly against more persons than 
one and does not refer to a decree where a joint liability can be deduced by 
combining the surety bond and the provisions of в, 145, Civil Procedure Code, 
with the decree in dispute. Vide 8 Bom. L. В, 807. The case is sought to 
be distinguished from the present one on the ground thab,the decree of the 
Original Court which inflicted upon the sureties the liability and which 
proceeded on the ground common to the principal debtor and the sureties was 
appealed against and that the liability continues to be the same at the date of 


. the final appeal. I quite fail to see the force of this reasoning. It is obvious 


that the liability of the contending opponents was not revived in the course of 
the appeals preferred against the original decree and that the terms of the. 
surety-bond clearly indicate that the liability incurred by them could nob be 
extended any further. А 

On appeal, the District Judge reversed this order „оп the 
following grounds :— к : 5 

A surety’s liability continues in spite of the faob that an appeal haa been 
preferred from the original decree and that the original degree has beeemg 


* 
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merged in the decree.of the appellate Court: Narayan Dev v. Gajanan Dikshit 
(10 В.Н. С. R. 1) and Shekh Suleman v. Shivram Bhikaji (I. L. В. 12 Bom. 71). 
Jn the present case the sureties entered intd a contract binding themselves to 
pay a certain sum if defendant failed to ў pay the amount awarded against him 
by’s.decree‘of the Birsi Court. ‘The Sirei Court did pass s» decree ‘and that 
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deoree has.'been confirmed op eppeal. If therefore the defendants fail to Raiconayona 


pay the sureties will be liable, and apart ‘from any special ‘provision for ; the, 


enforcement of that liability the decree-Holder would bring а suit against the 

` sureties. But в. 145, Civil, Procedure Code, provides a special method of 
enforcing the liability of the anreties, viz, by executing the decree against 
him. „And this although he is.not actually a party to the deoree, for he is only 
to be deemed, a party for purposes of appeal. 


Bo far as the liability of the sureties is, concerned, it is ilis decree of the 


Sirsi Court of which execution is coticerned, ‘and in considering the question 
of limitation we may leave out of consideration the application to execute the 
decree against the judgment-debtor and may assume that the judgment-debtor 
has made default and that therefore the decree is now capable, of exboution 
against the sureties. In order to discover whether the application to execute 
against the sureties the decree of the Birsi Court’ paesed on 22nd March 1907 
is in time. we have to refer to Art. 182 of the. Indian Limitation. Aot, That 
‚ Article provides tbat the period of limitation for-an application for execution 
of & "decree shall be three ygara from the date of the decree, or, where there has 
been an appeal, from tho date of the final deóree of the appellate Оопгь. But 
the present application dated the 20th December 1913 is within three years 


` of the deoree of the High Court (in. second appeal) dated the 13th February. 


1911 and it is therefore i in time, ed 
‘The sureties appealed to the High Gout pe 


Coyajee with A. G. Desai, for the appellants. —We say that 
the execution of the decree is barred by time ав against us. 
For, under the surety bond we were bound to pay the amount 
that ‘was decreed by thó'Sirsi Court when the suit was retried 

> ahd our liability arose on 22nd March 1907 when tho decree by 
| that Court was passed. We could not have appealed against 
that decree. ‘The decree-holder need not have waited till the 
decision of the High Court. It was competent to, him to give 
his Darkhast as against the sureties on the day polowing the 
decree: see в. 145, Civil Procedure Code. 

"The case falls under Art. 182, el. 1. Neither the judgment- 
creditor nor the judgment-debtor can extend the time to my pre- 
7judice. No doubt, the decree of the Sirsi Court became merged, 
in the decree, of the appeal Court. . But though it became so 
; merged their liability did not cease which arose after the decree 
| of the ‘Sirsi Court: Shek Suleman v. Shivrám Bhikaje™. 
The principle of the case laid done in Narayan v. Timmaya® ' 
applies though the case tiself is distinguishable. . Bye 

(1) (1887) L L, В. 12 Bom, 71. , | (2) (1906) L L. R. 31 Bom. 50; i 
СЕ i ' 8 Bom, L, R, 807. G 
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Nilkanih Atmaram, for the respondent-decree-holder.—Tho 
period of limitation, viz., of three years should be computed 
from the date of 2 final decree in appeal and the case falls 
under Art. 182, 2 and not cl 1. For cl. 1 would a ру 
only. whore x is no appeal. But if there is an appeal, 
cl. 1 has no application a all, and the case would fall under 
cl. 2. Whether the surety was a party to the suit, or whether 
he could have appealed from the original decree or not are 
foreign to the consideratien as to which is the starting point 
for computing limitation. Directly the appeal decree ів 
passed he has no right to execute the decree of the trial Court. 
It becomes merged “in the appeal decree which is the only 
executable decree Sakhalchand Rikhawdas v. Vebchand 
бијат, І say ће “Court” used in the surety bond is 
intended to include “first appeal Court" and also, ‘second 
appeal Court.” For an appeal is by way of rehearing of a 


. suit: Atiorney-General v. Birmingham, Tame and Rgd 


District Drainage Board®. Suit, appeal, «nd sécond appeal,are 
really but steps іш, а series of proceedings connected by an 
intrinsic unity: per WestJ. in Chinto Joshi v. Krishnaji 
Narayan™ cited in Gopal v. Rajaram. 

The appeal to the District Court and the second appeal to 
the High Court were nothing but steps in the action or 
proceeding already instituted. The case of Narayan v. 
Timmaya® is distinguishable. It was not а case under cl. 1 
or cl. 2 of Art.182 of the Indian Limitation Act, but under . 
ol. 5 which is controlled by explanation 1 of the Article. 


. Therefore the case has no аррїанен here. 


SHAR J.—In this case an ex ратів decree was originally 
passed against defendant No. lin Suit No. 342 of 1901; but | 
that ex parte decree was set aside and the suit was ordered | i 
to be retried on the defendant No. 1 furnishing security. 
Two persons, who are now represented by the present 
appellants, stood sureties for the amount that the Court, in 
which the suit was filed, i. e. the Sirsi Court, might find the 
defendant liable for. Ultimately a decree was passed by the 
Sirsi Court against the defendant No, 1 on the 22nd March 


‚ 1907 for a certain amount. The defendant appealed to the 


District Court, which, subject to some 9 variation, with "which 


(1) (1893) L L. R, 18 Bom, 208,  * (4) (1011) 14 Bom, L, R 14, 17. 
(2) [1919] A. C. 788, S01. (5) (1900) I. L. В, 31 Bom. 50; 
(3) (1879) L L. R. 3 Bom, 214, 8 Bom, І, В, 807. 
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wá, &re, udis now concerned, confirmed the, decree of the trial A. O. J. 
Court i on the 15th April 1908. In second appeal this Court 1910 
confirmed the decree of the District Court on the 18th al 
February. 1911. The decree-holder applied for;a transfer. of 8 Бе, 
the- decree for “execution, against the sureties, on the 20th Ёлионанрва 
Décember 1913. The sureties contended that the execution Shah. Ji 
hs against, them was time- barred as no application for execution ^ "77 
уда ‘made within three years from, the date of the trial Court’s 
dere which alone they had undertaken. to satisfy. The first 
Cotirt allowed. this contention: but in appeal the District, Court 
Нар ‘disallowed it and has ordered the Court of first instance to 
ficoeed with the application against the sureties according to law. 
ip tho appeal before us the same, contention hasbeen raised on 
a of the sureties: I аш of opinion that the view taken 
y the District Court is right. It is clear from s. 145 of tho 
Codo of Civil Procedure that the decree-holder has а right: to 
6x9üute the décrée-against a surety to the extent to which 
ug has: rendered himself personally liable in ‘the manner 
piotided': for the execution of decrees, ‘The Article which 
BUverns the applications for execution is Article 182. of tho 
fitst Schedule -of the Indien Limitation Act. The Article 
bresoribes three years’ limitation from the date of the decree 
‘ok where--thére ‘has been an appeal-from the date of the final 
diee of the ‘appellate Court. The execution .of-the decree 
ië - ‘clearly not time-barred, if the period’ of limitation -begins 
to tin from the final decree of-the High Court in Second 
Àj m ‘Under this Article the decree-holder has clearly a 
i t to proceed against the'sureties within b «ime allowed 
Lid clause 2 in the third column. 
Ii ii: ‘contended; however, that'the suretiés:undeftook to 
вайну the decree of the Sirsi Court; that they have nothin 
td do: "with the appeal preferred by the defendant, to which 
diy Were not parties and that the application is governed by 
ciatti 1 and поб clause 2. Ido not think that this’ contention 
385: sQünd." For instahce, if ihe defendant's appeal o brad 
вібоввава, ‘the sureties’ would Have taken the benefit df: ‘thé 
pal lato ' Court’s decree in favour: of the ‘defendant. ^ ft 
cannot bé said that when they stood stireties for the defendant 
in thé trial Court- they could not have contemplated thé 
possibility of an appeal which would be “an ‘ordinary: indidént : 
of the ‘litigation which was re- ‘opened: with their- assistance; 
üt. the instance of defendant No. 1, and which would have the 
effedt, of extending the time, from which weer шшр, EOM 
Б, 109 „i А 
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A. 0. J. begin to run according to the Indian Limitation Act. The 
‘Igi9 fact that the sureties would not be parties to the appeal could 
— поб make any difference. 

iraq Mr. Coyaj» has relied upon the decision in Narayan v. 
Baliga Timmaya™ ; but that decision is based upon the considera- ' 
‘Shah Л, tion of the explanation applicable to clause b in the third 
— column. It has nothing to do with the point arising in this 
case, "Ido not think that that case lends any support to the 
contention that in deternfining the date from which the pre- 
scribed period of limitation under Art. 182 should run in 
the present case,’ clause No. 1 only should be considered and 
that ‘clause 2 can have no application, as the sureties were not 
partis to the appellhte Court’s decree. I would dismiss thé appeal 
and confirm the deoree of the lower appellate Court with costs. 


auct 


; HAXWARD J.—l conour. Tho. applicants became sureties 
for; the execution against defendants of the decree of the 
original Court. Their liability would be enforceable to the 
extent to which they have rendered themselves personally 
liable in the manner provided for the execution of decrees . 
under в. 145 of the Civil Procedure, Code. They were 
therefore liable to be proceeded . against within the ordinary 
period prescribed, by limitation for the execution of such 
decrees, ‘That period has been „prescribed by Art. 182 оѓ 
the. first schedule to the Limitation Act. They have claimed 
to,be governed by the first clause of that Article and they have 
contended .that execution has become time-barred against 
them as moe than three years . have elapsed since the date 
.of the decree of the original Court. They have contended that 
the secend clause applies only to parties wbo have appealed, 
ч and that it is only in the case of parties who have appealed 
that execution can be brought within three years of the date . 
of the final decree of the appellate Court. It seems to me that · 
their contention is unsound and contrary to the plain and 
wide words of the clause, and that view was held in the 
similar: case of defendants who had not appealed in Shivram 
ү; Sakharam®, 16 seems,to me, therefore, that the execution 
was not time-barred and. that the appellants were liable to be 
proceeded against in execution under clause 2 of Article 182 of 
the first schedule of the Indian Limitation Aot. ¿I ‘am of 
' opinion,therefore, that thé'&ppeal must be dismissed with costs, 


"NN ә ' Appeal dismissed. 


RR EP ECCE PU UU qp —- ERR 
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: Present: 
, А А e б 
Viscount HALDANE, Viscount Олук, LORD PHILL!MORE, 
SIR JOHN EDGE, AND Мв. AMEER ALI. 


Mns, ANNIE BESANT | 
s. 
THE ADVOCATE GENERAL OF MADRAS. 


Indian Press Act (I of 1910), Beo, 3, sub-sec. 1, Sec. 4, sub-a, 1, Seos. 17, $f—Liberly 


- as distinguished from attack upon а class—Practice of Privy Council iw 


of the Press—Oontrol of printing presses—Declaration by possessor of printing 
pres— Deposit of security—Magistrate’s power to dispense with security ar to 


-canfel ‘or vary order relating to security—Whether judicial or: atlmini- 


strative—Need the person affected be heard—Order forfeiting deposit Beui- 


867 


sion—Oertiorari—Bringing into hatred or contempt—Attack upon a System LU 


criminal cases-—Criminal Procedure Code ( Act V of 1898 ), Sec. 455— Indian 
Penal Oode (Act XLV of 1860), Secs, 194 A, 163 A—Printing Presses dnd 
Newspapers Act, 1867 (Act XXV of 1867), Sees. 4, 5. 

The Indian Press Act' (І. of 1910) contemplates that in ordinary oases 
security shall be deposited by the owner of а printing press used for 


printing a newspaper, and the only duty of the Magistrate is to fix the 


amount and to reteivo it, The proviso to в, 3, вир-В, 1, rives him the power 
for special reasons to dispense with any deposit, but the same proviso 
also gives him the power to cancel any such order of dispensation, and 
the necessary consequence of such cancellation will be that security will 
have to be deposited according to the amount thereupon fixed by him with- 
in the limits presoribed by the Act, as would be done in normal course on 
the first making of the declaration required from every person who keepa 
in his possession a printing press, . 

The action of the Magistrate in requiring or “dispensing with a deposib 
or in cancelling an order dispensing witha deposit is odministtative and 
not judicial: nor is he bound, strictly speaking, to hear the person айо 
ed by his order, though it may be more discreet to do so, 


The powers of the High Courte which have inherited the ordinary or 


extraordinary jurisdiction of the Supreme Courts to issue write of certi- 


orari have not been taken away by the provisions of a, 485 of the Criminal 
Procedure Code and s 115 of the Civil Procedure Code of 1908, But, 
semble, that assuming tho order of the Magistrate to be'a judicial order, 


' the powér to issue a writ of certiorari against any such'oider would be 


taken away by в. 22 of the Indian Press Aot( I of 1910 c 


“+l + The provisions of the Indian Press ‘Act, в, 4, as to the forfeiture of 


deposife are closely analogous to those of;&ections 124A and 103A of tho 
Indian Penal Code. Both sets of provisions, attempt to balance two, jm- 
portant public considerations, the undesirability of anything tending to 
excite sedition or to excite strife between classes and the undesirability of 


- preventing any bona fide argument for reform, 
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In substance the question under clause (c) of seobion 4, aub-sec, (1) of the 
Indian Press Act comes to this; are the words used: such asin fact to 
excite, or do they disclose an attempt (which implies intention) to excite 
hatred, contempt or disaffection towards the Government or of any clas 
or seotion of His Majesty’s subjects in India ; and in judging the question 
of intent, the publisher must be deemed to intend.thab which is the natural 
result of the words used having regard, among other things, to the oharao- 
ter and desoription of that parb of Hie publio who are to be expeoted to 
read the words, 

An attack upon a school of opinion does nob necessarily involve an in: 
putation upon the class who hold or give effect to that opinion. Ви опе 
ів apt to lead to the other, and in judging whether the second exists re- 
gard must bs had to the fact that the words .in clause (c) which refer to 
the hatred ог contenwpb of a class or section are not limited by Pxplana- 
tion 2, In this respect the Press Act differs from the Penal Code. . 

‹ ' The Board in this case observed, that as they found that the Statute 

.: applicable had been properly construed by the local tribunal, they would 
not in any event, having regard to the constitutional ' limitations on their 
functions in criminal cases, have considered themselves justified in. infer- 
fering: but that if they had thought it proper to look into the matter in 
detail, they would have held that on tho marits the Court appealed, from 
„was right in 1 supporting the declaration of forfeiture. 


CONSOLIDATED appeal by special leave from two judgments 
‘of the Madras High Court, both dated Ootobor 18, 1916. 

The facts of the case and the main provisions of the Statutes 
‘concerned, are, веб out in their Lordships’ judgment. , Full re- 
-ports of the earlier proceedings are contained in Mrs. Beeant v. 
Empevor™ and In re Mrs.. Besant™, The appellant’s appli- 
cation to the Madras High Court for leave to appeal from 
their judgmefts was refused, Abdul Rahim‘ Officiating C. J. 
and Seshagiri Aiyar J. holding that the Court had no power to 
grant leave to appeal; though Ayling J. considered that leave 
could and should be given under ' clause ‘89 of ‘the Letters { 
Patent. , ‘Appellant thereupon ‘obtained from the Privy Couneil 
special leave to prefer, the present appeals, 


Upjohn К. C., J. Robertson Christie К. C. and W. И, 
for the appellant.—The Supreme Court of Madras had the same 
right to issue writs of certiorari as the King’s Bench have in 
England. That jurisdiction ‘was given them by the Letters 
:Patent of 1800 ocónstitütihg. the Supreme Coyrt., The right 
formerly vested in the Supreme Court was preseryed to the 
High Court by the Charters of 1861 and 1865, by clause 17 
of the Letters Patent of 1865, and by the Government of India 
Act, 1916, s. 106. 


pons bene a ats О ee ie REMO IS RE i a 
(4) (1916) L, L В, 39 Mad. 1085, (3) (91611, L R. 39 Mad. 1161. 
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. It is true that the Madras High Court has never before is- 


sued certiorari: “but this does not affect its power to ‘issue that. 


writ Such power has in fact been exercised by other High 
Courts which are on precisely the sanie footing : Nundo Lal 
Bose v. The Corporation for the Town of G Qalcuita o. 

The right to a writ of certiorari | can be taken away by statu- 
tory provision only by express words, and in clear terms: 
Rez v. Moreley®; Res v. Jukes®; Rés v. Cashiobury Jus- 
tices; Colonial Bank оў Australasia v. Willan. Section 22 
of the Indian Press Act, 1910, which is said to’ take away the 
right Чо the writ, is not sufficiently precise in its terms: iri 

_addition to which the Madras High Cour had jurisdiction to 
interfere under s. 485 of the Code of Criminal Procedure. 

Nor is this a case where a certiorari was а matter of discre- 
tion only, as in Reg. ү. ‘Nicholson. 

Here the appellant was not complaining of a publie grievance, 
but of one peculiar jo herself: she was entitled to the writ ex- 
debito, justitiae: Queen v. J ustices of Surrey. 

Section" 22 itself in terms excepts an application to the High 
Court under в, 17: upon an application under в.17 the appli- 
cant can raise any objection to, the forfeiture, either in law or 
in faci: thie includes an ‘objection to the order to make the 
deposit. 

‘The High Court erred in holding that the making of the 
order of May 22nd 1916 (cancelling thé order of dispensation 
and requiring appellant to make the deposit) was an adminis- 
trative act upon the part of the ‘Magistrate, and as such not 
open to review. The powers of a Magistrate under s. 3 of the 


Indian Presa Act, 1910, no doubt include some which gre mere- , 


ly ministerial : but the power to. cancel or vary an order of 
‘dispensation’ is not one of them. Such à power is something 
to be done according to the rules of reason and justice, not ac- 
. cording to private opinion: Sharp v. ‘Wakefield ©. Itis“ the 
exercise of в right or duty to decide": Res v. Woddhouse ®, 
The Act differs from Act XXV of 1867 as to the class of 
Magistrate by whom the order is to be made: this shows & 





judicial act was intended. hay ^ 

Assuming that the High Court had, as we contend, jurisdic- 
( (188%) I. L. R. 11 Cal. 27% —. '^ (8) [1899] 2 Q. В. 455, 471. 
(2) (1760) 2 Barr. 1041. : + 'o s *O(7y (1870) L. R 5 Q. B. 406, 
(3) _ (1800) 8 T. К. 542), . (8) '[1801] A. C. 173, 179. 
(4) (1823) 8 Dowl, & В, 35. ' (8) [19082 К, В, 501, 68. 


(6) (1874) L. R. 6 P. C. 417, 
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` tion to review the order of May 22, 1916, either by certiorari 


or under B. 485 of the. Criminal Procedure Code, the order 
should have been set aside as invalid, and this for two reasons:—~ 

(1). Upon the true construction of s. 8 (1) of the Indian 
Press Act, 1910, once the Magistrate has made an order dispens- 
ing with a deposit,. ‘he has no power to order a deposit to. be 


‘made, "The power given by the proviso to cancel or vary an 


order is in qualification of the power given in the earlier part 
of the section; it is not n qualification of the power to dis- 
pense with a deposit, . which is given by the proviso itself. If 
the section is ‘ambiguous: it should: be construed i in, favour of 
the subject. | ` 

(2). The appellant’ was given no opportunity | of being Reard. 
It is a duty. lying ` upon every ‘one who decides anything to 
listen to both sides (Loreburn L. C. in' Board of Education 
v. Rice ™), Irregularity of procesdinga is expressly men- 
tioned as a ground of review in 8. 485 of the Code of Criminal 


.Proeedure. ` * 


‚ Assuming that the order of May 22, 1916, requiring security, 
was not open to review, or ‘if open to’ review, was valid, we 


"submit that the order of forfeiture’ of August 25, 1916 i is bad. 


The Indian’ Press ‘Act i is such a soverely restrictive Act ‘that it 
should be construed ‘as favourably {0 the subject as possible, 
On à fair and reasonable interpretation, none of the’ artiglea 
complained of falls Within. в. 4, sub-s, 1. 

. The High, Court did not give effect to Explanation II, which 
provides that “comments expressing disapproval of Govern- 
ment measures without exciting | or attempting to exoite hatred, 
contempt or'disaffeotion do not come within the scope of clause 
(c)”. The Government admit that. to advocato Home Rale for 
India i is not in itself . a ground for forfeiture: “yet this i is s all 
that the ‘appellant did. 

"Further, we submit that the Indian Press Act, 1910, and 
especially в, 22 thereof, is ultra vires of the Indian Legislature, i 
It contravenės the proviso to's. 65 of the Government of India 
Act, 1858 (21 & 22 Vie. с. 108) which was in force when it Was 
enacted. ` So far as it interferes with constitutional rights it 
is not validated by the Government of India (Amendment) Act, 
1916, (6 & 7 Ово, V. е. 37). 8, E The object of s. 65 ofthe 
Government of India Act, ‘1888, was to‘prevent the gubbrdináte 
legislation from tampering’ with ‘those fundamental rights on 


(1) [1911] A. С, 179, 182, em 
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which the allegiance of the subject depends: In the matter 
of Ameer Khan. 

There are certain constitutional rights which bind the sub- 
ject and the Crown one to another. The Irtdian Press Act 
violates those rights in so far as it interferes with the liberty 
of the Press, gives the executive government arbitrary powers 
over the subject’ 8 property, and in other respects. 


Sir Erle Richards K. 0., De Gru yther K. C., and Kenworthy 
Brown, for respondent. —The order of May 22, 1916, was 
valid. An order dispensing with security is an order under sub- 
в. 1 tos, З of the Indian Press Act, and may, therefore, under 
that yery sub-section be varied or cance]led. If it does not 
apply to an order for dispensing with security, the’ word 
* cancel" is meaningless: the only other case is when the press 
is no longer kept, and that is specially dealt’ with by s. 24. 
The words “or may” in the proviso to s. 3 (1) show that the 
power to cancel or ,vary is a substantive power, applying to 
all orders under the sub-section, including , an order dispensing 
with security. The Act nowhere requires the Magistrate to 
hear the party affected before making an order: such a require- 
ment would often involve inconvenient delay, and that may 
have prevented the requirement. Under sub-s. 2 the local 
Government can ass purely administrative act require such 
deposit as they please in the case of amexisting press: it would 
be strange if the position under sub-section 1 were different. 
It was in the .appellant's power to apply to the Magistrate to 
cancel or vary his order under the proviso. An ex parte order 
is not necessarily contrary to natural justice: it is a common 
practice to make ew parte injunctions: all such orders are sub- 
` јео во. the implied right to apply for their discharge, 

. The making of the order of May 22, 1916 was a purely adti- 
nistrative or ministerial act. The mere fact that the person 
making it was a Magistrate does not render it liable to appeal 
or revision, whether by certiorari or otherwise: Minakshi 
Naidu v. Subramanya ‘Sasiri®; Vijiaraghavalu Pillai v. 
Theagaroya Ohetti®, — | 
` The statutory powers of revision given by the Code of Cri- 
‘minal Procedure, 1898 ( ss. 435, 439 ) 'and the Code of Civil 
Procedure, 1908 ( в. 115 ), so fár à as "they apply,. supersede pro- 
ceedings by certiorari, The rulé that the right to certiorari 
can only be taken away by express words does not apply to 


(1) (1870) 6 B. L, К. 392, 450, 452, (3) (1914) L L, R, 38 Mad, 681, 
(2) (1887) L L, R, J1 Mad, 26, 
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these statutory provisions. The power to revise is discretion- 
ary, and this is nota case where it should be exercised if it 
existed: not. only has, there,been delay , but at the time of the 
‘application thg deposit had been forfeited : the order, was 


Арүослтн merged in the order of forfeiture. 
ENERAL 


а 
oF MADRAS. 


5 


The High Court's right of review under s. 495 of the Code 
of Criminal Procedure is excluded by s. 22 of the Indian Press 
Aot. The appellant isin this dilemma: if the making of the 
order was & proceeding under the Act, the High Court ћав by 


'в. 22 no power except under & 17: if it was поё a proceeding ` 


‘under the Act, it was a mere administrative order and las 
-High Court cannot interfere with it at all. 

"Upon the - merits she articles fall within s. 4, Sub-s. 1, eof the 
Act; “The. question greatly depends upon local sonditions 
with which the Judges of the .High Court would be well 
acquainted. ‘But the matter is not really one for the Board's 
‘decision, as the question comes before them on ah appeal under 
‘the prerogative in а criminal matter, amd in the absence of 
special circumstances which are not shown to ‘exist here,’ the 
Board will not interfere, upon such an appeal, with the deci- 
sion оѓ. ће local tribunal:. Arnold v. The King-Eimperor®; 
Dal Singh v. The King-Emperor™. 

Upjohn К. C., replied. : у 


Their Lordships’ judgment, was delivered by | 


LORD. PHILLIMNORE.~—These are two appeals for vid the 
appellant, Mrs, Besant, obtained special leave from His Majesty 
in Council against two decisions of the High Court of J udica- 
ture at Madras. | al. + 

They-arise in the following bcd de :—There -are in 
India two legislative Acts of the Governor-General of India in 

-Council relating to printing, one being The Printing Presses and 
Newspapers Act No. XXV of 1867, and the' other being Act 
No, Iof 1910 ‘entitled “ Ап Act-to ‘provide for the, better 
control of the-Press," and shortly “ The Indian Press ‘Act, 
1910." Under the first: Act, в. 4, the person wbo keeps 
in his possession a printing press must make and subscribe a 
declaration before a Magistrate, stating that he. has в press for 


printings and where it ‘is situated. . And by в б no printed 


"périodieal work containing public news, or comnfents qn public 
news, shall be-published without the printer and publisher 
making a declaration ‘stating that he is the- printer or publish- 
a Rt MÀ— 
(1) (1914)-L. R 411. A, 149, (3) (1917) L R 4e A, 137, ^. ! 
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er; the name of the periodieal and the place whére the printing 
or publishing is conducted. 

Under the second Act, s. 3, sub-section 1, the person making 
the declaration is required to deposit before a Magistrate in 
, money, ог in certain securities, a sum not being less than Rs. 
500, or more than Rs. 2,000, as the Magistrate may think fit 
to require,’ 

' But the Magistrate may, for special reasons which he is to 
record, dispense with’ the deposit, afid he has certain powers 

. of' cancelling or varying any order made under this sub- 
section. 


„Ву s. 4 of the Act the local ЕЕ when it appears 


to it tllat any printing press in respect of Which any sequrity 
has been deposited, is used for the purpose of printing any 
‚ newspaper which contains words, signs or visible representa- 
tions of a nature deemed to be objectionable under tho detailed 
previsions of the section-which will be hereinafter specifically 
set forth, may by notice in writing addressed to the keeper 
of the press, declare the sedurity ‘and all copies of the news- 
paper wherever found forfeited to Ilis Majesty, and after the 
expiry of ten days from the date of the issue of the notice of 
forfeiture, the declaration required of ever y 'kBeper of & press 
is to be deemed to be annulled. 
By в. 17 :— 
“Any person having an interesb in any pipes in RT of whioh an 


order of forfeiture has been made'under section 4" . , . .[or under certain ` 


other sections not material to the present, Appeal] "may, within two months 
from the date of such order, apply to the High Court’ to sot aside such order on 
tho ground that the newspaper . . . . in respect of which th order was made 
did not contain any words, signs, or visible representations of the nature de- 
soribed in seotion 4, sub-section 1,” ` ; . 

Audbys.18:— > o ў j 

. "Every suoh application shall be T and determined by a Bessie Bendh 
.of the High-Court composed of three Judges ... . ." 


} By в. 23, anyone who keops i in his possession a press without 

making a deposit under в. 8 when requirod so to do, shall bo 
liable to the same penalty as if be had failed to make the 
declaration required by the first Act, 

On the 2nd December, 1914, the , Appellant being tho owner 
and keeper of a printing press, ant “printer and publisher of a 
newspaper oalléd at that time, and" thoreafter, “New India,” 
made the*leolaration reqnired of her, ünder the Act of 1867, 
and the Magistrate before whom it’ was made using the power 
‘of. dispensation given to him Љу.в. 3. of thé Act of 1910, 


ROC 
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P.G thought fit to dispense with the deposit of the security which 

1919 under the provisions of the same section she would otherwise 

M have had to give. The document in which the dispensation 

кзы; was embodied «is not contained in the record of these appeals, 
-Awyooarn and their Lordships have not before them the reasons which 
ee the Magistrate recorded as the grounds for granting this 

— dispensation. 

TAL NE On the 28th May, 1916, the appellant received a notice from 

/ o" the Magistrate dated the’ 22nd May, in which it was stated 
that he, under sub-section 1 of section 8, cancelled the order _ 
dispensing with the ‘security and required her within fourteen 
days to deposit Rs. 2,000 as security. 

In,accordance with this order the appellant, under Protest, 
as she says in one of her affidavits, deposited the security. 

On the 28th August, 1916, sho was served with an order 
dated the 25th August and made by the Governor in Council 
reciting that twenty passages’ published in the newspaper and 
identified in the order were of tho nature described in sub-sec- 
tion 1 of s. 4 of the Act of 1910, and declaring that the security 
which the appellant had deposited and all copies of “New 
India” wherever found were to be forfeited tosthe Crown. 

The appellant thereupon purporting to avail herself of the 
provisions of section 17 of the Act presented her petition to a 
Special Bench of the High Court of Judicature at Madras, 
praying that both the order of the Magistrate requiring secu- 
rity and the order of the Governor in Gouncil should be revised 
and set aside. It being, however, obvious that the procedure 
under s. 17° was not available for questioning any act of the 
Magistrate, the appellant the next day presented what is called 
а a Criminal Revision Petition under sections 106 and 107 of the 

Government of India Act (5 & 6 Geo. V. с. 61) and sectiong. 
435 of the Code of Criminal Procedure. Thisapplication, Г 
described in the course of the proceedings as an application V 
for a certiorari, was also heard by the Special Bencb. 

After argument, both applications were refused; all the 
Judges agreéing that they should be refused, but not being in 
agreement as to the grounds on which íhe revision petition 
failed, and not being wholly in agreement as to all the articles 
in the newspaper which might merit condemnation. 

The petitioner thereupon, applied to the High Coutt for leave 
"to appeal in both cases, and on this leave being refused by the 
High Conrt applied to His Majesty in Council for special leave 
to appeal, and this leave having been given (as already stated) 


\ 
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in. rospact of both orders, both matters are now-before their Р. ©. 
Lordships, 1919 
"It will be convenient to consider first the application tex ШС 
quash the order of the Magistrate. This questioh’ divides itself pene 
into two ` parts $. was the procedure adopted a competent and 2Артооьтн 
suitable method of reviewing the order, and if it be open to or MADRAS 
review -is i$ to be deemed -an illegal and unwarranted order ? Lord. 
It is convenient to cofsider first the nature of the order, or Phillimore 
supposed: order.’ The Statute contemplates that in ordinary ~~ 
‘eases security shall be deposited, and.the only duty of the 
"Magistrate is to fix the amount, having regard to the two 
limits, and to receive it, К 


Then’ follows the proviso-:— s . 
d t‘ Provided that the Magistrate may, if he thinks fit, for special reasons ta 
be recorded by him, dispense with the deposit of any soourity or may from time 
to time cancel or vary any order under thia sub-section.” 


lt was conténded before their Lordships that to read this 
' proviso as onabling ће, Magistrate to cancol or vary an order 
of dispensation would be to make a proviso upon a proviso, 
and to collect. a positive enactment out of that which was only 
a qualifying provision. But it is well ‘sottled that there is no 
magic.in, words of proviso, anc Lhat the plain meaning must be 
given to the Words of the legislature, and those words enable 
the Magistrate to cancel or vary any order made under the 
sub-section, which should mean among other orders of dispen- 
‘sation. ` . 
If the. Magistrate having fixed the minimum security may 
vary his order by imposing. the maximum, there is no reason 
why he should not, as.time goes on, think fit to require secu- 
rity when at first he thought fit to. require none. Under the ` 
second sub-section a power of requiring а deposit, where none 
ү пр to that moment had been required, is given in certain cases 
to the local Government, and 16 is natural to suppose that what 
the local Government may do їп а proper case under sub-section 
“2, may be done in а proper case by the Magistrate under sub- 
‘section 1. It is somewhat difficult to find any case, other than — ' 
this one, to which the word cancel would be properly applica- 
»ble. . If the normal course is adopted, and a deposit is required, 
and if the Magistrate thereafter thinks it too much or too little, 
the apprepriate word fos the new ‘order i is that it is one varying 
the old, Butif he were to cancel simpliciter an order fixing the 
. deposit at a particular sum, it is difficult to see what would hap- 
Jen. There must bo a deposit unless’ there is a positive order of 
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dispensation; the cancelling of an order fixing the deposit Hm 
say Rs. 2,000, would leave the keeper of the printing press in 
the position of having to apply to the Magistrate to make some 
further order, $ither fixing a new sum or dispensing with any; 
and till such new order had been made and complied with, the 
keeping of the printing press would apparently be an unlawfal 
act, co that the cancellation of the order fixing tho deposit at 
Rs. 2,000 would be injurious instead of beneficent to the keeper 
of the press. But if the Magistrate had originally thought fit 
to dispense with sécurity and afterwards changed his mind, 
the right phrase to use would be that he had cancelled his 
order of dispenaatiop. 

Their Lordships are, therefore, of opinion that tlie Magistrate 
has power under the section to cancel an order of dispensation, 
the necessary consequence of which will bo that security will 
have to be deposited according to the amount thereupon fixed 
by him within the limits prescribed, as would be done in nor- 
mal coursé on the first making of a declaration. 

Their Lordships art in agreement in this respect with the 
opinion of Ayling J., and in disagreement with the view of 
Seshagiri Aiyar J. The Officiating Chief Justice, Abdur 
Rahim J. agreed in principle with Seshagiri Aiyar J. and so 
expressed himself in his judgment upon the other application. 

It is next contended on behalf of the appellant that the act 
of the Magietrate in cancelling the dispensation was a judicial 
order,-and was bad, because she was given no opportunity of 
being heard before an adverse order was made against her, 

To this argument several answers have been given ; that the 
order mjght be treated as an ex parte order which it would 
have beon open to her to move to discharge instead of com- 
ptying with it as she did under protest; that as а judicial 
order 16 was still one made by the Magistrate within the 


, exercise of his jurisdiction, and that the omission to hear her 


was only on irregularity which could not be reviewed, or at 
any rate could not be reviewed by process of certiorari; and 
lastly, that the act was not a judicial act but one done in the 
cxezeise of administrative functions. 

It was on this last ground that all three, Judgos i in the High 
Court decided the point -against the appellant; and without 
pyonouncing any opinion on the other grounds their Lordships 
agree that this one furnishes a sufficient answer. 

The Magistrates to whom this power is entrusted by the Act 
are the District Magistrates and the Chief Presidency Magis- 


VOL, XXL ] THE BOMBAY LAW. REPORTER. 


trates. Those to whom power was entrusted by the Act of 
1867 were “any person exercising the full powers of a Magis- 
trate,” and were to include “Magistrates of Police and Justices 
of the Peace.” At that time there were no Ghief Presidency 
Magistrates. | 

It was argued before their Lordships that the change in the 
second Act, ihat is in especial the substitution of the Chief 
Presidency Magistrate- for territory within his jurisdiction, 
showed an intention on the part of fhe Legislatureto make the 
action of the Magistrate judicial and not administrative. But 
their Lordships do not think that this change alters the nature 
or character of the action of the Magistrate. It is true that 
the duties of the Chief Presidency Magistrate are primarily 
judicial; but the Magistrates outside the Presidency town exer- 
cise both judicial and administrative functions, and the District 
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Magistrate is principally an administrative officer. These two ` 


considerations appear to balance one another, The action of 
the Magistrate undef sub-section 1 of s. 8 is (like the action of 
the Magistrate under sub-section 1 of.s. 8) analogous to the 
action of the local Government under the second sub-section in 
the same clauses, and the action of the local Government is 
. clearly administrative. ; 

It being once established that the normal course is to have 
a deposit, the action of the Magistrate-in increasing or dimini- 
shing, withdrawing or imposing, is a pure matter of adminis- 
trative discretion. It is only in one case that he is to record 
his reasons and that is when there is a departure from the nor- 
mal, and the object of recording them ie, asthe Ofliciating 
Chiof Justice rightly said, for the information of his superiors 
in the Government. : А ° 

Further, in this connection the provisions of section 32, 
upon which comment will shortly be made, must not be left 
out of sight. Ifa declardtion of forfeiture by the local Go- 


vernment can only be questioned'in one respect and by one . 


method--it is not unreasonable to suppose that the legislature 
did not intend to open the Courts of Law to enquiries as to 
the exercise of so comparatively, unimportant an official act, 
discretionary and in some respect ‘facultative as it is. 

The act of the Magistrate is after all only the withdrawal of 
a privilège which need'never have. been granted. It ia not 
like a condemnation in which case justice requires that the 
person to be condemned should first-be heard. It would have 
heen in their Lordships’ opinion more disereet, and it would 
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P. C. have removed an occasion for comment and complaint, if the 
1919: Magistrate had given the appellant some opportunity for 
Е making her observations before the privilege was withdrawn ;. 
* it might have béen a wiser discharge of his duty авап officer. 

ees But having said this, their Lordships are unable to go лу 
оғ Mapmas further. 
Tord It results, therefore, that’if the order of the Маде was 
Pli-more open to’ examination, either upon . process of certiorari or by a ~ 
U7 way of revision, the consequence of an examination would be: 
to leave the order asit stands; and this consequence is not 
without its bearing upon the MATEN which is prior in order 
of reasoning, whether it was competent to the Court to enter 
upon any such examination. The appellant based her demand 
partly upon the Code of Criminal Procedure and partly upon 
the supposed: common law power to grant a writ of certiorari.. 
She did not rely upon the power of revision given ur the Code 
of Civil Procedure. 
Tt is not easy to see how these Бева could bs deemed 
eriminal proceedings within the Codo of Criminal Procedure. 
They are not proceedings against the appellant as charged with 
an offence. · They are at the utmost proceedings which rendered 
the appellant if she should thereafter commit a,criminal or - 
forbidden act, open toe partioular form of procedure a а 
v penalty. ' 
In any view, аз their Lordships have intimated their opi-: 
nion that the Magistrate in withdrawing the order of dispensa- 
tion was not acting judicially, it follows that this is not a case 
for revision under the Code of Criminal Procedure. 
As to цегіїогагі 16 was contended on behalf of the respondent 
e inthe High Court, that there is no power in the High Court 
to ¢ssue a writ of certiorari, or alternatively that the provi- 
sions of section 22 forbid recourse to this writ in cases which 
come under the Press Act. 
As to the first point it would seem that at any rate the three 
High Courts of Calcutta, Madras and Bombay, possessed the 
power of issuing this writ; see In re the Justices of the Supreme 
Court of Judicature at Bombay 9; and. Nundo Lal Bose v. 
The Corporation for the Town of Calcutta ®. Whether any 
of the other Courts which’are: by definition High Courts for 
purposes of this Act have the power to issue writs of certiorari 
is another question. ; 
Supposing that this power once existed, has it been iion 


(4) 0828) L'Enapp. 1, 49, 51, 55. (?) (1885) L L,R 11 Qal 975. 
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away by the two codes of procedure? No doubt these codes 
provide for most cases a much more convenient remedy. But 
their. Lordships are not disposed to think that the provisions of 
8. 435 of the Criminal Procedure Code and s, 115 of the Civil 
Procedure Ccde of 1908 are exhaustive, Their Lordships can 
imagine cases, though rare ones, which may . not fall under 
either of these sections. For such cases their Lordships do 
. not think that the powers of the High Courts which have in- 
herited the ordinary or extraordinary jurisdiction of the 
Supreme Court, to issue writs of certiorari can be said to have 
been taken away. . * ‘ 

But assuming that the power to issue the writ remains, and 
that‘“t might be oxercised notwithstanding the existence of 
procedure by way of revision, s. 22 has во, be considered. 

92, Every declaration of forfeiture purporting to be made under this Ac 
shall, аз against all persons, be conclusive evidence that the forfeiture therein 
referred to has taken place, and no proceeding purport.nz to be taken urder 
this Act shall be called in question by any Court, except the High Court on 
such apphoation’ as aforésaid, and по civil or criminal proceeding, except as 


provided by this Act, shall be instituted’ against any person for anything done 
or in good faith intended to be done under this Act. ` | 


As to this section it was contended on behalf of the appellant 
that.as the writ of certiorari was not in terms said to be taken 
away the right to it remained, notwithstanding the very ex- 
press but still general words of this section. 

However that might be according to English Law where 
there is по such revision procedure as in India, their Lordships 
see no reason for narrowing the express: words of the Indian 
Act. Certiorari according to the English rule is only to be 
granted where no other suitable remedy exisfs. If the order 
of the Magistrate were a judicial order, it would have been 
made in the exercise either of his civil or of his criminal juris- 
diction, and procedure by way of revision would have been 
open. 

, Even were it to be said that the order was of that quasi- 
judicial kind to which certiorari has sometimes been applied 

. in England or in India, the Press Act may quite reasonably 
have intended to take it away, and there is no reason why 
full effect should not be given to its language. 

It was contended in the High Court and before this Board 
that it was beyond the competency. of the Indian Legislature 
„фо enact s. 22 and possibly even to enact the Press Act. This 
argument which was mainly founded upon the language of 
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Norman J. in the case of In the matter of Ameer Khan® 
received some encouragement from the Officiating Chief Justice. 
But their Lordships find themselves unable to appreciate it. 

The order of éhe High Court dismissing this application was 
therefore right, and the appeal from it. must be dismissed. 

If their Lordships thought that the appellant had made any 
way, they would have had to consider whether she was not, 
according to the practice prevailing, in cases of certiorari, too 
late in making her applic&tion. Indeed, what advantage the 
appellant would have gained if she had succeeded upon this 
application is not very apparent. The power of the local 
Government to make a forfeiture under section 4 no doubt 


‘depends upon there being a deposit toforfeit. But at thé time 


the order was made, 25th August, 1916, there bad been in fact 


“a deposit since 5th June; and the appellant had taken no steps 


to pet herself relieved ою the order made оп the 22nd May 


‘directing the deposit, or to get it back. 


Even were it contended that the deposit’ought to be ЕЕН 
ав having been во unwarrantably exacted that it ought to count 
as non-existent, there was nothing to show that the local 
Government was or ought to have been awareof this. Further, 
section 22 makes the declaration of the local Govornment con- 
clusive as to there being a forfeiture. 

Lastly, the appellant made no application bs way of aertio- 
rari or otherwise toquash the declaration of forfeiture; ond 
the only way in which it was attacked was by using the proce: 
dure under section 17, which as pointed out in tho High Court 
is available only forone purposo, that is of showing on the 
merits that the published articles wore not desorving of for- 
feiture. 

Their Lordships have now to deal with the ollier appeal. 
Section 4, sub-section 1, of the Indian Press Act is in so far as 
it is material in the following terms :— 

*(1) Whenever it appears to the Local Government that any printing- 
press in respect of which any gecurity has been depgsited as required by 
section 3 is used for the purpose of printing or publishing any nowspaper, book, 
or other document containing any words, signs, or vimble representations 
which are likely ог may havea tendency, direotly or indirectly, whether by 
inference, suggestion, allusion, metaphor, implication or otherwise— ............ 

) to biing into hatred or contempt His Majesty or the Government estab- 
lished by law 1n British India or the administration of justice in British India 
or any Native Prince or Chief under the suzerainty of His Majesty, of any olasa 
or section of His Majesty’s subjects in British India, or to excite disaffection 
towards His Majesty or the said Government or any such Prince or Chief ; or.., 


(1) (1870)0 B. L.R, 392, 461, 
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* (e) to encourage or incite any person to interfere with the administration 
of the law or, with the maintenance of law and order, . . . 
the Local Government may, by notice in writing to the keeper of such printing- 
press, stating or dosoribing the words, signs or visible representations which in 
ite opinion are of the nature described above, deolare the Security deposited in 
respect of auch press and all copies of such newspaper, book or other document 
"Wherever found. to be forfeited to His Majesty. 


t EXPLANATION L—In’ clause (c) the orpresion ‘disaffection’ includes dis- 
loyalty and all feelings of' enmity. 


* EXPLANATION II.—Commenbts expressing disapproval of the measures of 
the Government or of any such Native Prinoè or Chief ns aforesaid with а view 
to obtain their alteration by lawful means, or of the administrative or other 
action of the Government or of any such Native Prince or Chief or of the admini- 
stration of justice in British India without exciting or attempting to excite 
hatred, contempt or disaffection do not come within the scope of clause (с).” 

/Th$ notice of forfeiture issued on thè 25th August, 1916, 
stated that in the opinion of the Governor in Council twenty 
‘passages published in the appellant’s newspaper on various dates 
from the 7th June to the 17th August were of the nature de- 
seribed in s. 4; sub-section 1,and'declared the security deposited 
by the appellant to be forfeited. The articles in question were 
numbered consecutively from 1 to 14, seven articles being 
numbered 4 and marked with consecutive letters of the alpha- 
bet. Thereupon the appellant availed herself of the remedy 
given to her by ss. 18 and 18 and applied to a Special 
Bench of thé High Court to set aside the order on the ground 
that the newspaper did not contain “any words, signs or 
visible representations" of she nature described in s 4, sub- 
section `1, 

This application ав already stated was heard by the same 
Judges as those who sat upon the application for a certiorari. 
In the unanimous opinion of the Bench, the. articles numbered 
9, 11 and 18 were within the terms of s. 4, sub-section 1, clause 
(с). Seshagiri Aiyar J. thought that article 11 was also obpo- 
xious to clause (6). The majority of the Bench, that is to say, 
the Officiating Chief Justice and Ayling J. thought articles 1, 
6, 10 and 12 obnoxious to clause (c). Ayling J. thought article 
1 obnoxious to clause (e), and articles 9 and 14 obnoxious to 
clause (c). Seshagiri Aiyar J. thought article 8 obnoxious to 
'elause'(c); In accordance with these conclusions the Court 
dismissed the application made by the appellant, 

The balancing of important political considerations which is 
effected by adding explanation, No. 2 to the enacting words 
which are found in'the earlier part of the section has its analogy 
in ss. 124A and 153A of the Indian Penal Code. . The 
language is not precisely the same, but there is the same deli- 
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cate balancing of two imporiant publie considerations, the 
undesirability of anything tending to excite sedition or to 
excite strife between classes and the undesirability of prevent- 
ing any bona fide argument for reform. 

It is perhaps not easy to see how explanation 2 with its 
qualineations, adds to, or detracts from the direct language of 
clause (c). A similar observation might be made upon s. 124A 
of the Penal Gode. The utmost that can be said is that 
the addition of the explafiation with its apparent repetition of 
the. positive enactment in the guise of a qualification of the 
explanation shows an almost meticulous care by the Legislature 
to balance the two considerations, prominence being given to 
the first considerati6én in the first part of the section, and*to the 
second in the explanation. 

' In applying these balancing principles it is inevitable that 
different minds may come to different results, one mind attach- 
ing more weight to the consideration of freedom of argu- 


“ment, and the other to the. preservation’ of law and order or 


of harmony. n 

The section 124A of the Indian Penal Code has been the 
subject of careful consideration in the cases of the Queen- 
Empress v. Bal Gangadhar Tilak™ (in which oase this Board 
refused leave to appeal. See Gangadhar Tilak ¥. Queen-Em- 
press ?; the Queen- Empress v. Ramohandra Narayan,™ and 
the Queen- Empress v. Amba Prasad, and though as already 
stated the language of this section is not precisely the same. 
as the language in the Press Act these judgments are of consi- 
derable assistance towards the construction of a. 4. 

In substance the question under clause (c) of section 4, sub- 
section 1, comes to this; are the passages such as in fact, to 
excite, or do they disclose an attempt ( which. implies inten- 
tion ) to excite hatred, contempt or disaffection towards the 
Government or of any class or section of His Majesty’s subjects 
in India; and in judging the question of intent the publi- 
sher must be deemed to intend that which is the natural 
result of the words used having regard, among other things, 
to the character and description of that part of the publie who 
are to be expected to read the articles, 

As regards the question of hatred or contempt of a class of 
section, it was argued thatthe object of the article was to 
attack the system, not & class or section. It may be assumed, 





1) (1897) L L. В, 22 Bom, 112,628,- (8) (1897)1. L R. 22 Bom. 168. 


(2) (1887) І. В. 25 I, A. 1, (4) (1897) I, L, R, 20 All, 55, F, в 


VOL, XXL ] THE BOMBAY LAW REPORTER. 


for the purposes of this'ease, that there may be reference to 
a class or section of His Majesty’s subjects so couched as to 
show that the attack is merely upon a school of opinion, and 
that unless the language is such as to excite hatred or con- 
tempt of persons, it may escape condemnation. But assuming 
this, the appellant remains face to face with the difficulty that 
there is language used in certain of the articles which may 


legitimately: be construed as tending by inference or suggestion 


to excite hatred or contempt in such ‘a fashion that it may be- 
come personal. 

It may well be that the primary object was a legitimate 
attack upon a system, but unless care is taken it becomes diff- 
cult 0 make a fierce attack upon a systenf-without conveying 
some imputation upon the class which the system makes or 
which carries the system into practice. And it must be re- 
membered that those words in clause (с) which refer to the 
hatred or contempt ofa class or section аге not limited by 
explanation 2, and that there has been in this respect some 
departure from the policy of the Penal Code, which superadded 
a qualifying explanation which has not found place in the 
Press Act. 

As to clause (o) the aoai of tho J тїн in the High Court 
were brought ‘to the conclusion that the attacks on Anglo- 
India or Anglo-Indians or the bureaucracy as the case may be, 
were calculated, whatever might have been the primary object 
of the writer, fo bring into hatred or contempt persons forming 
a class or section of His Majesty’s subjects, namely, English 
Civil Servants in India, in some cases Englishmen ‘іп India 
generally. 

All the Judges thought that several passages were КОТО 
` to bring the Government into hatred and contempt, and this 
after giving due weight to explanation 2. There were also as 
already stated findings by Ayling and Seshagiri Aiyar JJ. 
bringing some of the articles under clause (e), a clause which 
it should be noted is not qualified by any explanation. 

Upon careful perusal of the several judgments their Lord- 
ships find that weight has been properly given to the several 
portions of the section. They do not find that the section has 
been misconstried. There remains only the question of appli- 
cation in*detail of the principles af the Law to the language of 
the various articles. 

When their Lordships have progressed so far, the question 
becomes one which partakes во much of the nature of а question 
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of fact, that it would be difficult for their Lordships, even if 
they were inclined to construe the natural tendency of the 
words differently, фо interfere with the conclusions arrived 
at by. the Court in India. For the Judicial Committee when 
it sits to advise His Majesty in the exercise of his prerogative 
in criminal cases, does so under constitutional limitations which, 
as has often been explained, and notably in the case of Dal 
Singh v, The King-Emperor™, (and in Tilak’s case already 
quoted) preclude it from *exercising the. full fungus of a 
Court of Criminal Appeal. 

lt.should be added that for the purpose of considering, 
not the intention to excite, but the fact whether the articles З 
are such as to extite, the Judges in India with а far*closer 
knowledge of the character of the people likely to read the 
articles, have better means of judging than.their Lordships 
in England, E 

Here the matter might rest. But in the particular circum- 
stances of this case, and after the elaborate argument at the 
Bar, their Lordships think it well to go further, and to вау 
that if they considered it proper to look into the matter їп 
detail, they would hold that the articles which were the 
subject of unanimous condemnation, and at least some of those 
which came under the censure of Judges in the High Court, 
were obnoxious to the provisions of clause (c), and possibly in 
some .cases to those of clause (e), and that the Court was right 
in supporting the declaration of forfeiture, Their Lordships 
will therefore humbly recommend His Majesty that both these 
appeals should be dismissed with costs. 
А. Р. P. Appeals dismissed. 


Solicitor for appellant: D. Graham Pole. 
e Solicitor for respondents: The Solicitor, India Office. 
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[On appeal from the High Couri of Judicature at Madras, ] 


Present: 


Lorp PHILLIMORE, SIR JOHN EDGE, AND 
SIR LAWRENCE JENKINS. ° 


RAJA OF RAMNAD 
v. A 
V. SUNDARA PANDIYASAMI TOVAR.* 

Hindu law—Widow—Aceretion {о corpus—Asfsuity to a widow—Arvears—Civil 
Procedure Code (Act V of 1908), О. XXII, r. 6—Practice—Allegation in 
memorandum of appeal cn a point not raised in Courts below. 

A Hindu widow may so deal with the income of her husband’s estate as 
‘to pake it an acoretion to the corpus, Itis a question of fact, if there is 
any dispute, whether a widow has or has nob so dealt with her property, 
Tf she has во dealt with it the assignee of the next reversioner may he 
her legal represen tative. 

An objection under Order XXII, r. 5 should be taken at once. 

° Plaintiff claimed as assignee of next reversioner of widow to recover 
arrears of annuity dfe to-widow who had made them accretion to corpus, 
and the annuity in futuro as а charge on the property of the appellant. 
defendant:— | 

Held, affirming the decision of the High Court, that it was a charge on 
the property, and the plaintiff was entitled to recover. . 

A general allegation in the memorandum of appeal cannot raise а point 
which was not raised in the Courts below. 


The main question for determination in this appeal was 
whether the appellant was liable to pay to the respondent and 
his heirs and assignees an annuity of Rs. 700 a month. 

The material facts were as follows. In ,the years 1853 
Ranee Purvatavardini Nachiar was the Zemindar of Ramnad. 
A suit was instituted against her by one Sivaswami-Tovar to 
recover possession of the said estate in the civil Court of 
Madura.’ The plaintiff claimed to succeed as the surviving 
member of a joint family in preference to the widow of the 
last Zemindar. The suit was dismissed by the Civil Judge 
and by the Court of Sudder Adalat on appeal. Pending an 
appeal to Her Majesty in Council a compromise was effected, 
the terms of which were recorded in two petitions lodged in 
the Court of Sudder Adalat, in January, 1861. On the Ist 
of July, 1861, the plaintiff died, leaving him suviving two 
widows, Kulandi Nachjar and Ramamani Ammal, and a son 
by the latter named MuthudoraSwami Tovar. The first-named 
widow denied that the second-named lady was the lawful wife 
of the deceased, and as sole heir of: her deceased husband 
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P.C.  gued Ranee Purvatavardini Nachiar and her adopted son, 
1918 — Mootoo Ramalinga Setupati, for the allowance payable under 
Wis the said compromise. The Civil Judge decreed her claim 
Riana against the adopted son who had succeeded to the state, 
Sinai which decree was affirmed by the High Court on appeal. In 
PawpivásAui ће meantime Muthudoraswami Tovar had instituted a suit 
77 against Kulandi Nachiar to establish his legitimacy. His 
claim was finally decreed in 1871 by the Judicial Committee of 
the Privy Council:Ramamani Ammal v.Kulanthai Natchear.Y 
He then sued the Raja of Ramnad to recover the said monthly 
allowance for himself, and in 1884 obtained а final decree in 
his favour from the High Court at Madras. He was in 
receipt of the allowance till the date of his death in 
November 1905. In July 1895 the Raja of Ramnad executed a 
deed of trust by which he assigned the whole of the estate to 
trustees for the benefit of his eldest son, the present appellant, 
and inter alia provided for the ‘‘payment to Müthudoraisami 
Tovar and his heirs of the monthly sum of Rs. 700 payable 
under decree in origingl suit No. 16 of 1881 on the file of the 
District Court of Trichinopoly.” In November 1908 Ramamani 
Ammal broughta suit in the District Court of Madura 
claiming to recover arrears of the allowance as heir to hor 
son, After all the evidence had been recorded Ramamani 
Ammal died (1910). Тһе next reversioner to the estate of 
Muthudoraisami Tovar was one Poolar Tovar. After the 
death of Ramamani Ammal, Poolar Tovar executed a deed by 
which he assigned all rights in the allowance to the respondent 
who thereupor applied to be substituted on the record as 
the representative of Ramamani Ammal. The District Judge 
made an’ order directing this to be done. The District Judge 
deljvered judgment on the 28th March, 1911, in which he 
held that the respondent was entitled to recover the allowance 
claimed but that the allowance had not been and could not be 
charged on the estate. Against the said decree the appellant 
appealed to the High Court of Madras (Wallis C. J. and 
Iyer J.) which amended the District Judge’s decree by 
declaring that the annuity was a charge on the estate. 
Defendant No. 2 appealed. 


De Gruyther К. C. and E. B. Raikes, for the , 8ppel- 
lant.—It is merely an agreement in personal covenant and 
does not create a charge upon the Zemindari. The grant 


(1) (1871) 14 M. I. A. 346. 


VOL, ki. ] THE BOMBAY LAW REPORTER. 


limits the annuity to lineal heirs. The words “ришта 
poutrads” are not words ‘of, inheritance: AEkradeshwar 
Singh v. Janeshwari Bahuasin®. Again, the grant offends 
against ‘Hindu law as it creates an estatee in perpetuity. 
In any case on the death of the widow the only 
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persons who could carry on the suit would be the persons Soy 


entitled on the death of Ramamani Ammal, and not the 
plaintiff who bought the widow’s rights from the reversioner : 
Mayne's Hindu Law, paragraph 639*referred to. In Akkanna 
v. Venkayya® it was held that the presumption was that the 
widow had not put income into husband’s estate. Being her 
own money the only person entitled to sue ‘is the next heir of 
the widow. The suit cannot be revived by the reversiongr. 
[Lord PHILLIMORE referred to Order XXII, г. 10 and Bala- 
bai v. Ganesh), - E 
Sir Erle Richards K. C. ( with Kenworthy Brown), for 
the respondent, not called upon. 
, The judgment. of* their Lordships was delivered by 


LORD PHILLIMORE.—This is an appeal from the decree of 
the High Court of Judicature at Madras, affirming, with а 
modification, the decree of the District Judge of Madura, who 
ordered that éhe second defendant, that is the present appellant, 
should pay out of the income of the Ramnad Zemindari to 
the third plaintiff, the present respondent, the sum of 


Rs. 24,126 10a. 8p. with interest, and should also pay future’ 


instalments from the date of the plaint at the rate of Rs. 700 
a month, and gave that plaintiff the costs of the suit. 

The first question which the Board has to decide is upon 
the construction of a deed of compromise, which is the root of 
the title of the third plaintiff. That compromise passed 
between the ancestor of the appellant and the ancestér, 
though not the lineal ancestor, of the respondent, and 
by that compromise between two parties claiming the 
impartible Zemindari, the ancestor of the present appell- 
ant retained the Zemindari subject to his giving up one 
village and paying an annual sum of Rs. 700-per month to the 
ancestor of the present respondent. It has been contended 
that the effect.of that compromise was to limit the payment of 
the Rs. 700 to the lineal heirs of the grantee and that, as the 
present respondent i8 only a collateral heir and only ropresenjs, 


() 4914 L В, 41 L A. 275, (2) (1901) L L. R. 26 Mad. 361, 357.- 
17 Bom.L, В, 18. (8) (1902)I. L. В, 27 Bom, 162, 
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by virtue of the assignmont under which he claimed, a nearer 
collateral heir of the grantee, he is not within the terms of 
the deed. Both Courts below have taken the opposite view 
and their . Lordships see no reason to differ from that view. 
The ground may be,put quite shortly: It was a compromise 
dividing the estate—not dividing tho estate equally by any 
means, but giving a share to the grantee of this annuity, 
and a larger share to the other party. The less successful 
party got a village anf an annuity, the more successful 
party got ‘all the rest of the property. There is every 
reason to suppose that the intention of the parties was 
that, just as one side was to keep the majority of the property 
for himself and his “heirs, lineal or collateral as the case might 
be, so the other side was to have the village, and, in the same 


. way, the annuity, for himself and his heirs lineal or collateral 


as the.case might be. If the-question of construction be deter- 
mined with reference to the village, the sense of this view 
ів even more marked. Therefore one of the grounds forthe 
appeal fails. . 

A second contention was that this was a creation of a kind 
of perpetuity, which the law did not allow, or ап attempt to 
create 8 permanent relation which was impossible of creation. 
Whateyer might be said about that, if this agreement lay in 
covenant, seeing that it lies in charge, there is no difficulty in 
making it perpetual as long as there are lineal or collateral 


‘heirs of the grantee, and in our view the District Judge and 


Mr. Justice Seshagiri Aiyar, in the High Court, were right in 


holding that this is a charge. In that respect, and in that respect 


only, we differ from the view taken by the learned Officiating 


Chief Justice. If it isa charge the modification which the 


High Court made in the decree of the District Judge is, by the 
allowance of counsel for the appellant, ‘not injurious to his 
client. The decree of the District Judge may well be read 
as making the annuity a charge on the whole Raj, and it is 
very much more convenient, and indeed in the interest of the 
appellant, that itshould be limited in the way proposed by 
the decree of the High Court, that is to say, that it is to be 
referred back to the District Judge so that he shall settle on 
what part of the Ramnad Zemindari the charge shall be 
allowed. That ‘being so, there is 10 objection to the decree 


.80 far. 


A point was taken that the third plaintiff, claiming under 
an assignment from a nearer reversioner, had not made out 
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his title. to the, assignment; that it was void: for want of . 
consideration ; that it was obtained, by fraud, or ‘some similar. 


objection. It is enough to say that their. Lordships agree 
with the Courts below in saying b that there'is nothing in say 
of these points, . - 


889 


Р, 0.’ 


15:5 

—— 
БАЈА oF 
RaAxNAD 


V 
Sunpara 


The one ,matter, which requires a little more. УКК PANDIYASAMI 


is as, to the title of the third plaintiff to maintain his decree: 
for the arrears: of the-annuity., Now the suit in the first. 
instance was brought by. the firet plaintiff, who: claimed to be 
the adopted son of the previous grantee, and the: widow of the 


previous grantee as second plaintiff, and she sued for herself ' 


and for, her heirs:: “Plaintiffs therefore. pray”—that is the 
adopfed, son and the widow—'for.a decree in favour of the 
first plaintiff and hia heirs, or the-second plaintiff and heirs as 


may. be found entitled." No doubt the prayer goes on to ‘pray · 


that the declaration may be in favour of the first plaintiff: and 


tris heirs or the second plaintiff and reversioners, and that the. 
arrears may be paid to the first plaintiff or the second plaintiff . 


' ag the case may be. The first plaintiff sued as an adopted son, 
and his claim was found to be unfounded, and he.was dismissed.. 
and has not appealed. ` The second plaintiff, the widow, died 
in- March, 1910, and. shortly afterwards the next reversioner 
sold his rights to the third plaintiff for a small consideration 


andin, order to effect a family settlement.. -Among the rights . 


which he professed to, pass were -the widow’s, claim to ће! 
allowances, ‘Thereupon the present third plaintiff petitioned . 
to be substituted іп ће suit in:place of the second. plaintiff, 
so that he might carry it on, and he set out; by reference the 
. deed of assignment as part of ‚his title and. prayed that he, 
might be brought; ‚оп record as legal representative i in placé: 


of the, deceased second. plaintiff.”,- : The; present: appellant » 


resisted _ this application on the, ground that the assignment. 


was fraudulent, and perhaps for other reasons; but, he took. 


no. objection based: on, the,.fact -that the third plaintiff was 
claiming to be brought. on the record as- thedegal representative 

of the deceased second plaintiff; he did not say that, -while he. 
| might go on the record as the assignee of the next reversioner, 
and to that extent fulfil part of the position of the deceased 
second plaintiff, - he was not the, legal, representative of the 
decease’ second plainttff, and ‘gould “not , exhaust the. whole 
claim by being substituted for her; and, he not ‘taking that 


` point, the learned Judge made an order which declared the 


' third “plaintiff to “pexthe legal representative of the deceased 
DEO 
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second plaintiff, and that the suit do proceed. It may be 
observed in passing that if the third plaintiff was only & 
partial legal representative of the second plaintiff the suit 
which was profeeding as to the arrears would have been 
defective. It ів now said, and very elaborately argued on 
‘behalf of the appellant, that the present’ respondent is not 
and cannot,be the legal representative of the widow so as to 
be in & position to claim for or give a pood discharge for the 
arrears, which were very considerable, of the annuity, and that 
therefore the suit fails as regards all that claim, and must be 

limited to a declaration de futuro. Their Lordships think the 

answer to this is that a widow may so deal with the ingome 
of her. husband's estate, as to make it an accretion to the 
corpus, It may be that the presumption is the other way. A 

ease has been cited to their Lordships which seems so to say: 

Akkanne v. Venkayya™. But at the outside it is a presump- 
tion and it is a question of fact to be determined, if theré 
is any dispute, whether а widow has or has not so dealt 
with her property. The third plaintiff when he petitioned 

to be substituted in her place relied upon a title which 
purported to assign to him the widow's arrears of the annuity 
as well as the right to the annuity de futuro, and if there was 

an accretion to the estate that title would be a good one, the 
next reversioner could pass it to him and he properly 

fopresents the estate in respect of the whole. As no objection 
was taken, as no issue was raised, as the matter was not even 
raised on appeal from the District Judge (because we cannot 
take a general allegation in the memorandum of appeal aa 
pointing to this question), it was too late to raise it after the 
High Court had decided the matter, and it is therefore not 
opem to their Lordships to consider whether or not a good саве 
could have been made requiring the addition of some other 
representative of the widow. 

Upon the whole, the case for the appellant fails, and their 
Lordships will humbly advise His Majesty that the decree of 
the Court below should be affirmed, and that this appeal 
should be dismissed with costs. 


J. Е, В, Appeal dismissed.. 
Solicitors for appellant: Douglas Grant. i 
Solicitors for respondent; CAapman, Walker & Shephard. 
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[On appeal from the Ohief Court of the Punjab.] 
Present : 


ViscouNT HALDANE, LORD DUNEDIN, SIR JOHN EDGE, 
AND Мв, AMEER ALI. ° 


MUSAMMAT AFZAL-UN-NISSA 
V. 
ABDUL KARIM 


Land tenure of the Punjab—Permanent tenfkes—Facts raising presumption of 
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permanent tenure— Whether such presumption arises бп temporarily «еей ` 


districts, 

Although the origin of a tenancy may not be known, yet if there is 
pwved the'faot of long possession of the tenure by the tenants and their 
ancestors, the fact of the landlord having permitted them to* build a 
pucca house upon it, the fact of the house having been there fora very 
considerable time, of ib having been added to by successive tenante, and 
of the tenure having from time to time been transferred by succession 

. and purchase, in which the landlord acquiesced or of which he had 
knowledge, & Court is justified in аа that the fenure is of а 
permanent nature. 

Caspers: v. Kader Nath Sarbadhikari(1), approved, 

Semble, that there may bea permanent tenancy as between subjects 
even in parte of India where there is no permanent settlement. 


The appellants, the landlords, served the defendants, their. 


tenants, with notices to pay enhanced rent or in the alterna- 
tive to quit. The notices not being complied with, appellants 
sued in ejectment, alleging defendants were tenante-at-will. 
In the alternative, they claimed enhancement. of the rent paid. 

Defendants pleaded that they were permanent tenants at a 
fixed rent. 

The trial judge found facts from which he presumed the 
tenancy to be permanent, and therefore (except that he de- 
creed certain arrears of rent) dismissed the suits. 

On appeal the Divisional Judge concurred with the Sub- 
Judge that defendants were permanent tenants and not liable 
to ejectment, but he held that plaintiffs were entitled to en- 
hance the rent, that Re. 1 per 100 square yards,-double the 
present rate-would be a fair rate, and decreed accordingly. 

There were appeals and cross appeals to the Chief Court, 
which held the rents could not be enhanced, restored the Sub- 
Judge’s decrees and diamissed the suits with costs throughout. 
In the course of their judgment the learned Judges ( Beadon 
and Shah Din JJ.) observed: 

(1) (1901) I. L, В 28 Cal, 738. 
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*"The defendants do not contend that a holding-at-will has been convert- 
ed into а permanent tenanoy merely by the ereotion of buildings or merely 
hy long possession at а uniform rent. The contention is that the land was 


Mus let originally on & permanent tenure for building purposes, and long posses- 
AxzAr-UN- SÌON ab в uniform r&nb, erection of expensive buildings without interference, 


Annur Kann think, beyond d 


1 


Ape 


and transfers by sale, gifb and mortgage, and by succession, are pub forward 
as indications that from the first the tenure was permanent, It is, we 
oubt that, in making his vacant land into the settlement of 
Kishan Ganj, Ladli Das intended that the settlers should build their own 
houses and вее permanently, 

The present oases, if nob of all laica: id L L К, 98, Cal, 738, are 
very similar to it, and we agree with the lower Courts in finding that the 
defendants are permanent tenants. 

The next point for decision has reference to the claim for enhance- 
ment of rent, and in this connection we have been referred to section 22 
of the Punjab Tenanoy Act. 

The case of occapancy tenants of agricultural land does not appear to 
be analogous to that of owners of houses ina town who are permanent 
tenants of the sites of théir houses, Agricultural land is subject to the pay- 
ment of land-revenue of which the amount is altered from time to time 
‘and the rent payable by the occupancy tenant is теве by the amouat 
of the land-revenue. 

It is of course possible that houses in a Municipality may ba subject 
to house-tax, but presumably such а tax would be paid by the owner of the 
house on the estimated rental of the house and not by the ground landlord. 
At all events it has not been shewn in the present cases either that the houses 
in dispute are subject toa tax or that there has been any variation in the 
rate of rent dependent on a variation in the amount of tazese Moreover the 
' plaintiffs have not claimed enhancement of renton the ground of enhance- 
ment of taxation, 

No doubt the rent ofa tenant from year to year, or for a fixed term, 
can be enhanced at the end of the year, or term, but when the tenancy ів 
for a specified term the rent cannot be enhanced during that term. 

In the present oases there was a permanent tenancy at a fixed rate of 
rent and it за diffidult to see how that rate can be enhanced, 2 

No doubt the land has increased in value, but, in securing permanent 
tenants, the ground landlord fixed the rent for better or worse and, if the 
land had decreased in value, there is no reason to suppose that he would 
hawe accepted a lower rate of rent. 

Ifthe ground landlord could enhance the rent at will he might enhance 
it to an extent which would force the tenant to vacate and hence the enhance- 
ment of rent із inconsistent with the permanent nature of the tenancy. 

We find, therefore, that the rent cannob be enhanced and as it has 
been also held that the defendants are not liable to ejectanont it is unnecessary 
to consider whether the notices were duly served or not,” 


Hence this appeal. 


Dunne К. C. and O'Gorman, for appellants, submitted that 
the Courts below erred in holding that the respondents were 
permanent tenants. Those Gourts have concurrently found 
certain facta: that the origin of the'tenure is unknown, that 
the tenants have held possession for over fifty years at a uni- 
form rate of rent, and that they have constructed on the land, 
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with the landlords’ acquiescence, permanent buildings. These Р. С. 
facts might justify a presumption in respondents’ favourin 1919 
Bengal or any other permanently settled province. But in the ae 
Punjab the case is different, and the decision*in Caspersz v. 
Kader Nath Sarbadhikari™ relied on by the Chief Court does Nesa 
not apply. 

Courts in the Punjab are not justified on such facts in draw- 7 
ing the inference that the tenancy is at a fixed rent as well as 
of permanent duration. In the Punjab there is no permanent 
settlement and permanent tenures are unknown: а landlord in 
the Punjab cannot grant a permanent lease, 

[VISCOUNT HALDANE.-Have you any authority for that?) 

There is no direct authority but there 1s no instance of any 
such lease having been granted. 

[Viscount Haldane referred to Ramsden v. Dyson.“ We have 
to take notice, of equities. Why should not the same princi- 
ples apply? It is found here that the tenants built on the land 
with the landlord’s acquiescence. ] 

That is so. 

Majid, for responderts, was not called on. 

` Their Lordships’ judgment was delivered by 


Lorp DUNtDIN.—The predecessors-in-title of the appellant 
in these consolidated appeals raised as plaintiffs three suits of 
ejectment in respect of three parcels of land held by there- 
spondents, respectively. Questions as to sufficiency of notice 
were raised, but need not be alluded to. The real question at 
issue is. raised by the defence of each of the respendents, which 
has been upheld by the Courts below, viz., that they are per- 
manent tenants at а fixed rent which has admittedly been paid 
since the beginning of the tenancy, and as such cannot be evict- ' 
ed on the allegation that they are tenants-at-will. i 

The parcels of land in question are situated in a suburb of 
Delhi and are covered by buildings of masonry occupied by 
the respondents. It is admitted that the respondents’ predeces- 
gors-in-title were invited to occupy the land for building pur- 





(1) (1901) L L. R. 28 Cal. 738. 
(2) (1865' L. R. 1 И. L, 199. 
Киғровтев8 Nqrm.—TThe other 
valid ground of judgment appears 
based on mistake of fact. A num- 
ber of sale deeds of superstructure 
houses were produced ; one only of 
these, of one house, by the pre- 
decessor of one plaintiff, did set ont 


` that the land was held “at per- 


manent rate of В. О. 8, О, per 109 
yards per month, in accordance 
with the conditions fixed at the 


„Мше of commencement of the Abadi 


of Kishen Ganj.”  Estoppel may 
have been a valid ground of judg- 
ment in one only of these appeals. 
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poses by the predecessors of the appellant in about the year 
1859. No dooument showing the terms of occupancy is extant, 
nor is there any reliable oral evidence of what passed at that 
time. But the, facts found, and as to which, indeed, there is 
no dispute, are that from that time onwerds а uniform and 


Азоо. Kanne fixed rent has been paid, that in some of the receipts given by 
Lord Dunedin Т landlord the term “permanent” as applied to the rents is 


used, that the respondents and their predecessors-in-title have 
erected substantial buildings without objection on the part of 
the landlord, that they have dealt with their properties by 
way of sale and mortgage, and that the properties have passed 
by succession. In these circumstances the learned judges of 
the Courts below have held that the case is in substaftially 
the same position as the case of Caspersz v. Kader Nath 
Sarbadhikari™, The head-note of that case, which accurately 
represents what is decided, is in these terms :— 

“Although the origin of a tenancy may nob be known, yet if there 18 
proved the fact of long possession of the tenure „Бу the tenants and their 
ancestors, the fact of the landlord having permitted them to build a pusca 
house upon it, the faot of the house having been there for a very considerable 
time, of it having been added to by successive tenants, and of the tenure 
having from time to time been transferred by succession and purchase, 
in which the landlord acquiesced or of which he had knowledge, a Court 
is justified in presuming that the tenure is of a permanené nature," 


The learned counsel for the appellant was constrained to 
admit that, if this case had been in Bengal, he could not con- 
tend that the judgment was not right, but argued that, though 
the inference was properly drawn in Bengal, it could not be 
properly drawn in the Punjab, on the ground that in Bengal 
there was a permanent settlement, whereas in the Punjab there 
was not, Now 16 is clear that an inference as toa fact to be 
drawn from facts depends on a mental process which is the 
seme all the world over. The argument could, therefore, only 
be good if it воша be shown that a permanent tenancy was 
в legal impossibility in the Punjab, Counsel candidly admitt- 
ed that he had no direct authority for the proposition, but 
argued that it followed from the difference of position as to 
the permanent settlement. Itis not clear to their Lordships 
why the position in a question with the government should 
alter the possibility of a bargain as between landlord and 
tenant, but it is not necessary to give any opinion on the 
paint, and it would be inexpedient to do во in face of the fact 
that the point was never taken in the pleadings and was 


(1) (1901)I L. R. 28 Os], 788. 
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consequently not urged before nor noticed by the learned 
judges in the Courts below ; it is, therefore, out of the question 
to raise it before this Board. . 

Their Lordships may also add that, quite apart from the 
ground on which the case was decided by the learned judges 
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below, there is another valid ground of judgment. There were Ampon Kakik 
produced several sale deeds of superstructure houses on tho Lord Dunedin 


ground by the plaintiffs" predecessorg in which there wasa 
distinct acknowledgment that the houses themselves were held 
by the tenant in virtue of a permanent tenancy. This would 
be an estoppel as against the plaintiffs. 

One pther point must be noticed. The plaintiffs put forward 
an alternative demand for enhancement of rent. This was 
refused by the Subordinate Judge, but was allowed by the 
Divisional Judge, to whom appeal was taken. The original 
judgment was restored by the learned judges of the Chief 
Court. It is not clear to their Lordships upon what view as 
to jurisdiction the Divisional Judge pronounced the decree he 
did, but in any case the view of the Chief Court is clearly 
right, that once it is settled that the original bargain was for 
а permanent tenancy at a fixed rent all question of enhance- 
ment is necessarily gone unless such a proceeding is autho- 
rised by statute, 

Their Lordships will, therefore, humbly advise His Majesty 
to dismiss all the appeals. In terms of the condition on which 
special leave to appeal was granted, the appellant will pay the 
costs of the respondents before this Board as between solicitor 
and client. 

Ar P. P. Appeal dismissed: 

Solicitors for appellants: 7" L. Wilson & Co. 

Solicitors for respondents: Truefit & Francis. 





——— 


[On appeal from the High Court of Judicature at Calcutta, | 
Present : 
Viscount HALDANE, Viscount CAVE, Lord PHILLIMORE, 
SIR JOHN EDGE, AND MR. AMEER ALI. 


RAGHUNATH ROY MARWARI 
. . v. 


RAJA OF JHERIA. 


Land Law of India—Permanent setilement— Right to minerals—Grant by Zemindar 
аў tenure in lands within Zemindari does not pass right to minerals by 
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implicaiton— Express words necessary—Same principle applicable to rent.— 
Fres tenures, 

Where a Zemindar grants a tenure in lands within his Zemindari, and 
ib does nob clearly appear by the terms of the grant that a right to the 
minerals is included, the minerals do not pass to the grantee, 

Sashi Bhushun Misra у, Jyoti Prashad Singh Deo (1), followed. 


, The same rule applies where the tenure granted by the Zemindar is a 
rent-free tenure, 


Tue plaintiffs-appellants sued for a declaration that under 
a potta of May 15, 1908, they were entitled to work and get 
coal underlying certain land in Mouzah Chandkuia, and to use 
certain waste lands of the Mouzáh for the purpose, They 
alleged dispossession by the Raja of Jheria ( defendant-re- 
spondent'No. 1) from whom they claimed possession and 
mesne profits, The plaintiffs further impleaded certain per- 
sons known as the Bhuttacharji defendants, who had granted 
plaintiffs the potta relied on: against these they claimed gn 
order for demarcation of the coal bearing land, and if it be 
found by the Court that they had no right to that land, can- 
collation of the potta of May 15, 1908 and of plaintiffs’ liabi- 
lity to pay rent and royalty thereunder. There were also 
impleaded as defendants certain other persons known as the 
Ohakravartis: the Bhuttacharji defendants derived their 
rights from an earlier potta granted to them on April 21, 1908 
by these latter, and the Chakravartis in turn claimed under a 
still earlier grant of 1791 of “ rent-free Brahmottar” land 
in Mouze’ Chandkuia by the ancestor of defendant No.1. The 
substantial issue in'the suit was whether this grant of 1791 
passed the minerals, Further facts are stated in their Lord- 
ships’ judgment, where the material parts of the potta of 1791 
are set out. | 
"Before the present suit was instituted, the Bhattacharjis 
had filed suits against the plaintiffs to recover the ‘amount of 
two promissory notes given in part payment of premium for 
the potta and for royalties payable thereunder, and had ob- 
tained decrees which were confirmed on appeal. А second 
appeal to the High Court was pending when the present suit 
was filed. 

All the defendants denied: the ouster alleged-by the plaint- 
iff. The Rajah claimed that the mineral rights were vested 
it him. The remaining defendants alleged that they passed 
under the various pottas with which they were respectively 


(1) (1916) L, R. 44,1. A, 46; 19 Bom, L. В. 416, 
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concerned. » The, Bhuttacharjis pleaded in addition that as P.C. 


regards any relief claimed against them the suit was barred 1919 
by res judicata by the decision in their own suits against the A 
NE RAGRUNATIL 
plaintiffs, f , ы Rox MARWARI 
The following (among other) issues were fixed (1) whether p 
' RAJA ОР 


the Rajah haa interfered with the possession cf the plaintiffs; Jarru 
(2) to,what damages, or. mesne profits are plaintiffs entitled; T 
(3) if there was any interference by the Rajah, whether it was 

lawful and under any title; and (4f whether the previous doci- 

sions will operate as.res judicata between the plaintiffs and 

the Bhuttacharji defendants. 

The Subordinate Judge found on all issues for the plaintiffs 
as aghinst the Rajah, As between plaintiffs and the Hhutta- 
charjis, however, he held that res judicata applied. He 
declared plaintiffs’ title and gave them a decree for possession 
and mesne profits: he refused their prayer for demarcation 
af the 450 bighas on the ground that another person entitled 
to а remaining 100 Bighas had not been impleaded. 

The Rajah appealed to.the High Court, which heard the 
appeal along with the second appeals filed by plaintiffs in the 
earlier suits brought by the Bhuttacharjis The learned 
Judges (Fletcher and Richardson JJ.) dismissed the second ap- 
peal. In thô Rajah’s appeal they did not go into the ques- 
tion of title, but found no ouster , had been, proved, On this 
finding they allowed the appeal and dismissed the plaintiffs’ 
suit. 

Hence this appeal. 


De Gruyther, with him Kenworthy Brown, for appellants, 
submitted that the Subordinate Judge had rightly found on the 
evidence that the Rajah had interfered with plaintiffs’ posses- ө 
sion and forcibly prevented them from working the mine. Bhe 
plaintiffs were entitled to recover damages from the Rajah. (Ав 
to the measure of damages reference was made to Mayne on 
Damages, 8th edn., p. 524 and to Order XX, rule 12, 
Civil Procedure Code of 1908). Even assuming the High Court 
was right in finding there was no ouster, the plaintiffs were 
anyhow entitled to a declaration of their title. The High 
Court had not decided that the title was in plaintiffs and their 
lessor’, but had assumed such was the case: the Subordinate 
Judge’s*findings stand.” The reagent decisions of the Board,on 
the question whether or not minerals pass under grants do 
not apply. The appeal against the Bhuttacharjis only arises 
if that against the Rajah fails, 
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Upjohn К. С, with him Dunne К. C. and Sir William Garth, 
for the Ist respondent, the Rajah.—It has been established 
by four decisions of this Board that when land within a Zemin- 
dari, the jama of which has been settled, is granted, whether 
the tenure is in perpetuity or not, the presumption is that the 
minerals do not pass: Hari Narayan Singh v. Sriram 
Chakravart«; Durga Prasad Singh v. Braja Nath Bose®; 
Kashi Bhushan Misra v. Jyoti Prashad Singh  Deo(?; Giri- 
dhari Singh v. Megh Lal Pandey. 

(De Gruyther.—I deny that the Zemindar pays any revenue 


‚ in respect of this village). 


The grant is rent-free, but the village is included in the 
Zemindari and in the area on which the jama is assesse 

‘In this case 16 is not really -necessary to rely on the deoi- 
sions ав to presumption, for the grant itself sets out that it 
was for cultivation and rent-free: in 1791 the existence of 
coal was unknown. . 

The grant in Kumar Hari Narayan v. Sri Ram was after 
the permanent settlement; so the grantor in that case un- 
doubtedly had the minerals to grant, yet it was held they did 
not pass under it. 

[Viscount HALDANE referred to рр. 144, 145 of the report. 
It was found in that.case there was a tenure. The grantee 
was а cultivator or “ britti-holder" and had a lien for religi- 
ous purposes like debottar. The smallness of the jama was an 
element. ] 

Hart Narayan Singh v. Sriram : Chakravarti was explain- 
ed in the пехё case, Durga Prasad Singh v. Braja Nath Bose. 
That was а grant toa digwar. 

[Viscount Cavz.—A grantee liable to dismissal. ] 

eOnly by Government: the tenure was permanent for the 
support of the office. 

The only distinction between Sashi Bhushan Misra v. Jyoti 
Pershad Singh Deo and the present саве is that in the former 
Lord Buckmaster pointed out that “at a fixed rent” was 
not given in the earlier cases: if anything the distinction is 
in our favour. 

There ів no question of a separate tenure here: para. 1 of 
(1) Q910)L.R. 37 L A. 130; 12 (3) (1916) L. R 44 L A. 46; 10 

Bom. L. R. 496. Bôm, І, В, 416, n 


(2) (1911) I. В, 38 І A, 188; м’ , (4) (1917) L, R. 44 I, A, 246. 
Bom, L, R, 445. 
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the plaint sets out that the entire mouzah “ is included inthe P. ©. 


ancestral zemindary of the defendant No. 1.” us 


De Gruyther Е. 0., in reply.—The four cases cited deal only RagnuxatH 
with grants in the nature of leases: this is not such a grant. portaem 
The Regulation excludes lakhraj grants from the permanent Rava or 
settlement, The onus is on the respondents to show that the PNE 
lands are included in their sanad. 
[Sra Jonw Epaz.—But you say in your plaint the land was 
included in the Zemindari.] 
Soit was ; but in 1791 it was granted as lakhraj, i. e., reve- 
nue-free. The question is what had the zemindar in 1791 f 
Two years later he was recognized as absolute proprietor, bu 
he did not become proprietor of this land then, because it was 
already lakhraj. What he claimed before the permanent 
settlement was revenue, not rent: it was the revenue which 
he gave up in,1791. This land is not mal ог revenue paying 
land: the Zemindar, has no rights in it at all: all the rights 
he ever had he gave away in 1791. (Reference was made to 
Bengal Regulation VIII of 1793, в, 36, and to Bengal Regu- 
lation XVII of 1798. Upjohn referred to Bengal Regulation 
XIX of 1793, s. 10). 
Their Lordships intimated they did not desire to hear 
counsel for the Rajah further. De Gruyther then submitted 
that plaintiffs had claimed an alternative relief against the 
Bhuttacharji defendants, and were entitled to that relief if 
their appeal against the Rajah failed. 


` Dube, for the Bhuttacharji respondents, submitted that the 
plaintiffs had pleaded ouster in the former suits brought 
against them by the Bhuttacharjis: an issue had been raised 
and decided against them. That judgment stood. The princi- ° 
ple of res judicata precluded the plaintiffs from now alleging 
ouster: as against the Bhuttacharjis they must be taken to 
be in possession of the mine. | | 

[Viscount HALDANE.—The Courts below have not dealt 
with this alternative claim, The Board will express no 
opinion on it.] 

Their Lordships’ judgment was delivered by 


Sır Joan Ерак. —Тһів in an appeal by the plaintiffs from a 
decree, dated the 26th March, 1914, of the High Court at 
Calcutta, which set aside a decree, dated the 24th June, 1912, 
of the Additional.Subordinate Judge of Purulia, and dismissed 
the suit. : 


900 


P. О. 

1919 

— 
RaAGHUNATH 


RoY MARWARI 


v 
Rast oF 
JHHRIA 


Bir John Edge 


ee 


THE- BOMBAY LAW REPORTER. [ vor. XXI. 


The suit in which this appeal has arisen was brought оп the 
25th April, 1911, by the plaintiffs for a declaration that they 
were, under a pottah of the 15th May, 1908, entitled to work 
and get the coale underlying 450 bighas of land in Mouzah 
Chandkuia, and to use and occupy certain waste danga lands 
of the Mouzah as they might require them for the purposes of 
the colliery. They alleged that they had been dispossessed 
by the Raja of Jheria, the defendant No. 1, and as against him 
they further claimed a decr&e for mesne profite. The defendants 
Nos. 2 and 3 had granted the pottah under which the 
plaintiffs claimed title, and as against them the plaintiffs 
sought certain other. reliefs to which they alleged that they 
were entitled. ‚Опе bf these other reliefs which the plaintiffs 
claimed .as against the defendants Nos. 2 and 3 was an order 
that the defendants Nos. 2and 8 should demarcate the 450 
bighas of land, the coal underlying which had been leased to 

the plaintiffs by the potiah. The Subordinate Judge who 


tried the suit refused to make an order fot.demarcation on the 


ground that other persons interested had not, been made parties 
to the suit. The other reliefs claimed by the plaintiffs were 
not investigated by either of the Courts below. The Raja of 
Jheria’s answer to the suit, so far as he was concerned, Was & 
denial of the title of the plaintiffs to the coal, ‚ал " assertion, of 
title in himself to all the coal in Mouzah Chandkuia, and a 
denial that he had dispossessed the plaintiffs and of their right 
to a decree for mesne profits. . f 

The Subòrdinate Judge found the issue as to title i in n favour 
of the plaintiffs, declared their title, and gave them a decree 
for Rs. 11,834-8-0 “as mesne profits as against the Raja of 
Jheria. “From that decree the Raja of Jheria appealed to the 
High Court at Caleuita. One of his grounds in his memoran- 
dum of appeal to the High Court distinctly alleged that the 
minerals were vested in him alone. The learned Judges who 
heard the appeal in the High Court did not express any opinion 
on the question of the title to the coal, but having come to the 
conclusion that the plaintiffs had failed to prove a dispos- 
session by the Raja of Jheria or his servants, set aside the 
decree of the Subordinate Judge, and by their deeree dismissed 
the suit. What these.learned judges apparently considered 
was that the plaintiffs had, failed to prove any facts which 
would make the Raja of Jheria liable to have .a decree for 
mesne profits made ‘against: him. as the expression “mesne 
profits" is defined in s. 2 (12) of the Code of Civil Procedure, 
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1908 (Act V of 1908). As the claim for mesne profits тав. поь Р. O. 
dismissed on the ground that the plaintiffs had failed to prove 1918 
that the-title to the coal was vested in them, the claim, of ЕЕ 
the plaintiffs for а declaration of title should have been consi- RorManwant 
dered and disposed of by the High Court. From that decree Rane 

А HP . М . . . . А OF 
dismissing the suit this appeal to His Majesty in Council has Jamu 
been brought. 

It is alleged in the plaint that this Mouzah Chandkuia 
is included in the aucestral zamindaty of the Raja of Jheria, 
and there is nothing on the record to suggest that that 
statement is not correct. In 1791 the Raja of Jheria’s ancestor, 
Sri Sri Mohan Lal, who was then the Zemindar of Mouzah 
Chandkuia, granted to Sri Lakshan Chhkravarti “rent-free 
Brehmottar land" in Mouzah Chandkuia by a ройал which, 
so far as is material, is as translated in the following 
terms :— 

<The 8th J anuary— 

“pottah of agreement granted by the High in dignity, Maharaja Bri Šri 
Mohan Singh. 

“Respeots to Sri Lakshan Chakravarti. E ‘ 

"I hereby grant you rent-free Brahmottar land in mouzah Chandkuia du 
pergunnah Jheria, You should enjoy it comfortably by. cultivating and getting, 
the same cultivated by others and should bless’ me. ' Hence, this pottah is 
granted to you. e 

“Dated at Garh Cutchery, 

“The 29th Chait Akhiri of the year 1197.” 


Their. Lordships will presently. consider the effect of that 
pottah, as upon.the .construction of it the question of the title 
to the coal underlying Mouzah Chandkuia at the time when 
the acts complained of by the Raja and his servants are alleged 
to have occurred depends. On the 2186 April, 1908, the suc- 
cessors-in-title of the grantee of the pottah of 1791, who may 
be for brevity described as the Chakravarti defendants, granted 
to persons, who may for brevity be described. ав the Bhutta- 
oharji defendants, a coal-mining ройаћ of the coal underlying 
Mouzah Chandkuia, with liberty to use such danga lands and 
tanks then in the grantor’s khas possession as would be required 
for working the colliery. On the 18th May, 1908, the Bhutta- 
charji defendants granted to the plaintiffs a coal-mining potiah 
of the coal underlying 450.bighas of the said Mouzah, with 
certain surfact rights necessary for working the colliery. 
After the plaintifis had ebtained their pottah of the 18th May, 
1908, they commenced to open up the colliery. The Raja of 
Jheria thereupon, through his servants, gave to the plaintiffs 
notice that the coal underlying Mouzah Chandkuia was vested 


Sir John Edge 
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P..0, іп him,and insisted that the plaintiffs should not proceed with 
1919 their workings. Ultimately the plaintiffs ceased to work, and 
—~ brought this suit to have their rights declared and to obtain 
кдна such relief as they might be entitled to as against the Raja of 

m s Jheria and their lessors respectively. Their Lordships will 

Тика confine their advice to His Majesty to the question of the title 
to the coal underlying Mouzah Chandkuia, as that title was 
when the acts complained ofby the Raja of Jheria and his servants 
are alleged to have occurred, and as it was when this suit was 
instituted, and will not express any opinion as to, the rights, if 
any, which the plaintiffs may have against the defendanta 
other than the Raja of Jheria. 

The question of the title to the coal in question here must, 
as their Lordships have said, depend upon the construction of 
the ройаћ of 1791. On behalf of the plaintiffs, the appellants 
here, it has been contended that the pottah of 1791 was an 
absolute grant by the then Raja of all his rights and interest 
in Mouzah Chandkuia, including the minerals, to Sri Lakshan 
Chakravarti. On behalf of the Raja of Jheria, & respondent 
to this appeal, it has been contended that the minerals did not 
‘pass under that potiah, and remained vested in the grantor, 
of whom the present Raja of Jheria is the rspresentative-in- 
title. The construction of the potteh of 1791 contended for on 

` behalf of the plaintiffs would doubtless be the construction to 
be placed upon it if the ройа had been a grant of freehold 
lands in England by an owner in fee, but the potiah in question 
here was a grant by a Zamindar in India of a holding creating 
a tenure within his Zamindari, and must be construed as 
such grants by Zamindars have been construed by the 

e Board. 

eIn Hari Narayan Singh v. Sriram Chakravarti™, in 
which’ the Mouzah there in question was held of the Zamindar 
by Goshains on a permanent debottar tenure, subject to a 
rent of about Rs, 25 paid to the Zamindar, Lord Collins, in 


delivering the judgment of the Board, said :— 

‘On the whole it seems to their Lordships that the title of the Zamindar 
Rajah to the village Patena as part of his Zamindari before the arrival of 
the Goswamis on the scene being established as it has been, he must be 
presumed to be the owner of the underground righta thgreto appertaining 
in the absence of evidence that he ever parted Тин them, and no such evidence 
has been produced.” a 

e "In that judgment the view was referred to with approval 


(1) (1910) L R. 37 I. А, 130, 146; 12 Bom, L. R, 495, 
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that was expressed by Mr. Field in his Introduction to the Р.О. 
* Bengal Regulations," (p. 46) that :— 1919 

“The Zemindar can grant leases either for a term or in perpetuity. He YT 
is entitled to rent for all land lying within the limits of his Zamindari, and the RAGHUNATH 
tights of mining, fishing, and other incorporeal rights are included in his RoyManwant 
proprietorship,” Rash or 

An explanation as to leases in perpetuity in India, given by Jumma 
Jenkins J. in Kally Dass Ahiri v. Mommohini Dassee™ ів Sir John Edge 
instructive. It was that :— = 

"Because ab the present day a conveyance in fee simple leaves nothing in 
the grantor, it does not follow that a lease in perpetuity -here has any such 
resulb,..The law of this country does undoubtedly allow of a lease in 
perpetuity,...A man who being owner of land grants a lease in perpetuity 
carves 4 subordinate interest out of his own and does. not annihilate his own 
interest, This result is to be inferred by the use of the word ‘lease,’ which 
implies an interest atill remaining in the lessor.” | 

The statement was quoted with approval by the Board.in 
Abhiram Goswami v. Shyama Charan Nando. 

In Durga’ Prasad Singh v. Braja Nath Bose® the 

present defendant-rdspondent in this appeal, asthe Zamin- 
dar of Pergannah Jheria, sued the defendants in that suit for 
a declaration of his rights to the minerals lying under two 
Mouzahs situate within his Zamindari, and for a permanent 
injunction restraining the defendants from working for coal. 
The first defendant in that suit was the Digwar of Tasra, and 
he had worked the coal in the Mouzahs, and had paid cesses 
-in respect thereof to the Government under the Cess Act. The 
second defendant in that suit was the assignee of a lease granted 
by the Digwar of Tasra, which included a right to mine for 
coal in the Mouzahs. In the judgment of the Board it was 
stated that the two Mouzahs were held by the Digwar of Tasra 
on Digwari tenure at a fixed rent of Rs. 64 per annum; payable 
to the Zamindar, and that the tenure was hereditary. The 
Board held that the two Mouzahs there in question were with- 
in the plaintiffs’ Zamindari, and that :— 

“No attempt was made to provo that the mineral rights now in question 
were vested in the Digwar before or at the time of the permanent settlement 
if the lands were then held on Digwari tenure, Nor is there the slightest 
evidence tending to show or to suggest that the Zamindar ever parted with 
his mineral rights to the Digwar.” i 
And the Board advised His Majesty that the decree of the 
Subordinate Judge which had decreed the plaintiffs’ claim 
should he restored. That decree of the Subordinate Judge 





(1) (1897) L L. R. 24 Cal, 440, 447. (8) (1911) І, В, 39 L A. 138, f41, . 
(2) (1969) L. R. 30 L A, 148, 167; 14 Bom, L, В, 445, 


11 Bom, L, В, 1234. 
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Р, С. had been set aside by the High ‘Court аі Calcutta on appeal. 
1919 In that suit it was either admitted or proved that the perma- 
and neni settlement was made with the Zamindar of Jheria, and 
шыл. that no separate settlement was made with the Digwar of 
nito Tasra. In tho present suit no evidence was produced as to 

Jngr'a What was done at the permanent settlement in respect of 

ec Mouzah Chandkuia, but the absence of such evidence does not 
lead to а presumption that the Zamindar had not then vested 
in him the mineral rights’in Mouzah Chandkuia. 

In Sashi Bhushan Misra v. Jyoti Prashad Singh Deo,” 
the Raja of Pachete, who was the plaintiff, claimed a declara- 
tion that he was entitled to the mineral rights in the village 
in that suit. The defendants alleged in their written® state- 
ment that the Mouzah was held by them and their predeces- 
sors under Talabi Brahmottar rights froma date before the 
permanent settlement, and they claimed that their rights 
were those of proprietors, subject to the payment of a fixed 
‘rent, and that they had full rights in thé subsoil. The grant 

relied upon by the defendants was not produced, nor was any 
evidence as to its terms given at the trial, but there was evi- 
dence that'in 1790 the predecessor of the planti had referred 
Чо the Mouzah as Talabi Brahmottar with а, jamma of. sicca 
‘Rs, 95. In the judgment in that appeal, which was delivered 
‘by Lord Buckmaster L. C., the decisions of the Board in 
Hari Narayan Singh v. Sriram Ohakravarti and Raja Durga 
Prasad Singh v.-Braja Nath Bose were considered, and their 
‘Lordships said — 

“These decisions, therefore, have laid down a principle whioh appliance 
. and.conoludes the present dispute. They estabhshed that when a grant is 

made byea Zamindar of a tenure at a fixed rent, although the tenure may be 


e permanent, heritable, and transferable, minerals will not be held to have formed 
part of the grant in the absence of express evidence to that effect.” ' 


-It bas been contended on behalf of the appellants in the 

present appeal that in the judgment which Lord Buckmaster 

‘delivered the Board intended to limit the principle to be derivod 

from the decisions which had been referred to to grants made 

by a Zamindar of tenures at fixed rents, and that the principle 

. did not apply here, where the tenure was granted rent-free. 
It so happened that in that particular case the tenure was at 

в fixed rent, but it appears clear to their Lordships that tha 

principle must equally apply when the tenure grantéd by the 

2d Zamindar is a rent-free tenure. Their Lordships do not know 


(1) (1916) L. R. 44 L A. 40, 19 Bom. І. В, 416, 


Sir John Hdge 
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what’ was the vernacular term in the ройаћ of 1791 which has Р. ©. 
been translated as “ rent-free, " but ір the plaint itis alleged 1919 
1 ec x м —— 
that tho right granted was a“ rent-free Brahmottar right, ae cast 
and the trial Judge, who was в native and preshmably under- poyManwaxt 


stood the vernacular states in his judgment that :— oer 


“The plaintiffs ‚сазе is that the whole Mouzah Chandkuia described in Tums 
Schedule Tof the plaint belongs to the defendants Мов, 3 to £5 as their 
rent-free Brahmottar property under a sanad dated 295h Chaitra 1197, from Raja Sir John Edge 
Mohan Singh, the ancestor of the defendagt Мо, 1, granted to Lakshan mE 
Chakravarta.” 


If the holding had been described, as on behalf of the 
plaintiffs 16 has been contended it was described, in the verna- 
cular potu. of 1791 as ' revenue-free Brahmotíar, ” it could 
make no difference, as the. holding was one oreated or 
ratified by the Zamindar of land within his Zamindari, and no 
mineral rights were mentioned in the pottah. 

In Giridhari Singh v Megh Lal Pandey,® in which a 
Mokarari lease of lands by a Zamindar contained the words 
mai hak hakuk ( with all rights ), the Board applied the prin- | 
ciples which had been stated in Lord Buckmaster’s judgment 
in Sashi Bhushan Misra v. Jyoti Prashad Singh Deo. 

The regult at which their Lordships have arrived after a 
consideration of the decisions of the Board is that where a 
Zamindar grants & tenure in lands within his Zamindari, and 
it does not clearly appear by the terms of the grant that a 
right to the minerals is included, the minerals do not pass to 
the grantee, and their Lordships hold that the coal underlying 
Mouzah Chandkuia when the interferences complained ‘of 
occurred, and on the 25th April, 1911, when this suit was in- 
stituted, was vested in the Raja of Jheria alone, and,on that - 
ground the suit against him should have. been dismissed with ө 
coste in the Courts below, and that this appeal as against the ` 
Raja should be dismissed, and they will so humbly advise His 
-Majesty. The appellants must pay the costs of the Raja of 
Jheria in this appeal. 

Their Lordships will also humbly advise His Majesty that 
the suit as against the defendants other than the Raja of Jheria 
should be remanded to the Court of the Subordinate Judge, to 
be disposed of. according to law. ‘There wili be'no order as to 

| (17 (1917)1, В, 44 L A 248. m 
Rife | ^ . 
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P. G. the costs of this appeal as between the appellants and the 
. 1919 defendants other than the Raja of Jheria. 


KM S Appeal allowed. 
RaGHUNATH en e T 
RoyMarwart . Solicitors for the appellants: 7. L. Wilson & Oo. 
gs dé Solicitors for the Rajah : E. Pugh & Co. 


JHERIA Solicitors for the Buhttacharjis: W. W. Bow & Co. 
Sir John Edge SS ! 
p - — [On appeal from the Ohief Court of Lower Burma.) 
Present: 


Viscount HALDANE, Viscount CAVE, SIR JOHN EDON, 


AND Мв. AMEER ALI. м. 5 
1919 | NALLURI KRISTNAMMA 
MÀ Li Ф. | 
February 19 KAMEPALLI VENKATASUBBAYYA. 


Hindu law— Adopiion—Illatom adoption based upon сизот Whether such 
adoption is valid when there is a son or brother alive, 

The oustom of taking, an illatom son-in-law ів Ње same in the Кашта 
caste and in the Reddi caste, 

There isno analogy between adoption proper, the object of which is 
primarily religious, and illatom affiliation, the object of which is secular 
only: and the rules of Hindu law do not apply to thelatter, which is 
regulated solely by custom, 

llatom affiliation ів valid even though the affiliator has a son or an 
undivided brother living. 

Sakhamuru v. Pedapoody(1), approved, 


THE sole question in this appeal was whether the illatom 
affiliation of Ramakristnamma, the ancestor of the respondents, 
by his father-in-law Lingappa Naidu, the ancestor of thé 

e appellants, was valid in law. The facts are sufficiently stated 
' iw their Lordships’ judgment, which also sets out the material 
portions of the judgments of the lower Courts, 

Tho question whether a person who already has s natural 
born son can introduce an illatom son-in-law into the family 
had already been before the Madras High Court in Sakhamuru 
v. Pedapoody (Second Appeal No. 45 of 1905, unreported). 


The judgment then under appeal was as follows :— 
* The main question argued before me in this appeal is whether a person 
can introduce an illatom son-in-law into the family wheft he has already a 
natural born воп. So far as I am aware, there ід ав уеб no case-law practly on 
the point. No doubt such a restri&tion prevails in the case of adoption, but 
d there is a difference between these two kinds of affiliationa ‘Illatom consiste 


(1) 8, A. No. 45 of 1905 (Unreported), 
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in the affiliation of a son-in-law in consideration of assistance in the manage- Р, C. 
ment of the family property’. On the other hand the object of adoption is to 1919 
meet the want of a male offspring for religious purposes and for the perpetua- yee 
tion of the line of ancestors, Manu states that ‘a son of any description must  NALLURI 
be anxiously adopted by one who has none, for the sake’ of the funeral саке, KRISTNAMMA 
water, and solemn rites, and for the celebrity of his name’. There is, therefore, Ф. 7 
no analogy between an adoption and ап illatom, and an illatom son is nota Анан 
co-parcener of the natural born воп or adopted son though they can live to- SUBRAYYA 
gether like an undivided family. Special ouston obtaining in each caste or es 
family oan alone sanction the status of an illatom воп and it must be afirma- 
tively proved as any other disputed fact (L LPR. 4 Mad. 279). 

© In the case before us, there is evidently a large mass of evidence which 
abundantly proves the existence of the custom in the Kamma families to which 
these parties belong and no less than 15 instances were cited in support of it, 
in the majority of which illatom took place when there were sons existing, 
Defendants were not able to adduce evidence wortl the name to disprove the 
custom or to rebut the evidence adduced by the plaintiff, although further 
opportunity was specially afforded to them for that purpose, As the motives 
for adoption and illatomship are quite different, it cannot be contended with 
any show of reasqn that because an adoption cannot be made when a natural 
barn gon exista an illatom son also should not be introduced into the family 
where there is а son living: Шабоп sons are introduced more for the manage- 
ment of the family estate than for anything else. In the present case, Bhushay- 
ya had a lame and sickly daughter who lost her rhother at a very tender age. 
‘Lhe Ist defendant is her younger brother and not her step-brother as the 
District Munsiff thinks. The lst plaintiff was originally a field servant under 
Bhushayya who ultimately gave his lame daughter to him іп marriageac cep 
ing him as his idatom son-in-law and promising to give him a share in the 
family estate. That this marriage union was brought about upon some special 
agreement, is not disputed. The lst defendant states that the agreement was 
that the lst plaintiff and his wife should be kept іп the family and should be 
fed at the family expense. This sort of agreement is neither probable nor has 
been satisfactorily proved by any tangible evidence. The District Munsiff's 
finding that Bhushayya promised a share in the family to the lst plaintiff taking 
him as an illatom son, is borne out by the evidence on record ‘and I fully concur 
with him, The lst defendant was only eleven days old when his mother died and 
was a little boy at the time of the illatom, Bhushayya was an olf man and 
wanted help in the cultivation of his lands and in the management of his affairs. ө 
He had also to find а suitable husband for his lame daughter апа consequently 
introduced the 1st plaintiff as his illatom son-in-law. 

“Bhushayya died only віх or seven years before suit, His daughter (lsb plaint- 
iff's wife) also died some years back. It seems that with the object of defraud- 
ing the Ist-plaintiff, the 1st defendant alone renewed the bonds executed by 
Bhushayya and got the family lands transferred to his name alone. These 
must have been fraudulently done behind the back of the lst plaintiff and can- 
not have the effeob of demolishing altogether, or damaging to any extent the Ist 
plaintfff’s existing rights founded upon the solemn agrement of illatomship, 

“Опе other contention put forward by the appellant is that the illatom 
- son-in-law must be а sister’s son ог some close relation, but no authority has 
been cited Жог this proposition* and it capnot be accepted. There can be no 
better relationship than the illatom son-in-law becoming his own danghtét’s 
husband,” 


The High Court (Boddam and Miller JJ.) in affirming the 
Subordinate Judge delivered the following judgment :— 


908 
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* It ів found that there isa custom among the oaste to which the parties 
belong which supports the plaintiff's case. Though there was no specific issue 
raising the question of custom’ an opportunity was to the defendants to call 
evidence to contradiat the evidence of custom set up by the plaintiff's witnesses 
and there is therefore no: necessity co send the оазе back for the specific issue 

to be raised and tried now as each party has had ample opportunity of.calling 
evidence ‘in respect of it, We are not able tosay that there is no evidence 
sufficient to support ‘the finding and we must therefore dismiss the second 
appeal wibh costs.” ' . м 
' In the present case the [ожег Courts dismissed the plaintiffs’ 
suit mainly on the ‘authority of” Sakhamurw v. Pedapooily. 


Hence this appeal. 


De Gruyther К. О. and- Parikh, for the АНА —The 
‘parties are Sudras of the Kamina cáste, and are governed: by the 
Mitakshara. Illatom, affiliation is the creation of custom. In 
the preseat case no family custom has been established permitt- 
ing illatom adoption at all. There is no proof that the custom, 
supposing it exists, extends to persons who have a natural son’ 
living, or that it is binding on the joint family. There is:no 
proof what the’ rights of the adoptee are. Reliance is placed 
‘on an agreement, but there is no proof of any agreement which 
would bind the joint, family. - 

The onus to. prove not merely the existence but the extent 
of the custom іѕ on the defendants. ` The- generat law prevails 
except so far as ousted ‘by custom: Ram Nundun Singh v. 
Maharani Janki Koer™, E 

-There is no presumption in favour 6E custom: Abd 
Hussein Khan v. Bibi Sona Dero®, 

The réspondent’s üncéstor "Ramakristnamma only had, а 
right to succeed to any self- -acquired property of. Lingappa 
Naidu. *'The illatom-does not become a coparcener:: ` Lingappa 
was joint up to’the day of his death, so nothing e»uld pass to 
M&makristnamma : the other ‘members of the joint family had 
inchoate rights. which illatom could not take away. d not. 
proved heré that the illatom becomes а ooparcener. - ^: 

The decided cases are mostly cases in which tho adopter- had 
no воп living; and in which there was an cxecuted agreement, 
for sharing of the property: Taywmana Reda v. Perumal 
Riddi® ;. Hanumantamma v. Rami Redli®: Balarami v.. 
Pera™ ; ‘Chenchamina v. Subbaya®; Ramuknisina v. Sub- 


+ 


(1) (1902) L. R. 29 L A. 178, 194; (4). (1881 I. L. X. 1 Mad €72, > 

. > 14 Bom, L, R, 664. (5). (1885,1, L. R. G. Mad 907. - ^. 
(9) Q917)L R. 451 A. 10. (6) (1893) IL, R. Y Mad, 114, . * » 
(2), (1802) 1 М.Н. C. R 51. : 
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bakka®; Malla Reddi v. Padmamma ? ; Narasimha Баги v. Р. 0. 
 Veorabladsa Raw ; ала Chinna Obayya v. Sura Reddi™. 1919 
' There is no decision which covers the present case. The ~~ 
‘decision in-Sakhumuru у. Pedapoody dependéd on the special, сас 
facts of that. case: the District Munsiff found ‘there was an ие A 
‘express agreement’ which was binding. The Sub-Judge found . узмхклтл- 
the same, The case only came to the High Court on second SumBarva 
appeal, and the finding of fact was accepted. .In any case, one 
- judgment is not sufficient: to establish а custom so much. at 
variance with Hindu law. 

‘It is not enough to find, as the lower Courts have done, | 
that the illætom adoption is valid: they. should have found 
further what rights the illatom acquires under the custom, 
and in particular whether he becomes a coparcener and can 
demand partition. The fatherin a Hindu joint family cannot, 
except by law, or special usage, introduce а new member into 
the coparcenary. Under the Mitakshara an agreement made 
by a father is not ordinarily binding on the sons: Sahu Ram 
Ohandra v. Bhup Singh; reference was also made to 
Mayne’s Hindu Law, para, 207 (8th Edn., р. 271). 

The respondents did not appear. 

Their Lordships’ judgment was delivered by - 


SIR Jonn Ерак. —Тһів is ар appeal. by. the plaintiffs from a 
decree, dated the 11th September, 1914 ofthe High Court at 
Madras, which affirmed a decree, dated the 19th December, 1910, 
of the Subordinate Judge of Guntur, which dismissed the suit. 
The suit in which this appeal has arisen was instituted on the 
27th April, 1906 in the Court of the District Judge of Guntur, 
and was subsequently transferred to the Court of the Subordinate 
Judge in which it was entered as Original Suit No. 1 of 1910. 
The plaintiffs in thissuit (No. 1 of 1910) were Nalluri Krish- 
пашша and his brother, Nalluri Adinarayuda. The original 
defendants in this suit were Kamepalli Ramalingam, who'is now 
dead,-and his sons, Kamepalli Venkatasubbayya and Kamepalli 
Seshu. Nalluri Lingayy&, who is а natural’ brother of these ` 
plaintiffs, was added as & defendant to the süit on the'l7th 
September, 1908, and isa nominal respondent to ‘this appeal. 
He has not appeared, and it has been stated by counsel for the 
appellant that Nalluri -Lingayya hi has been adopted, according 





(1) (1889) I. L. R. 12 Mad, 449, 4 (1897) L L. R, 21 Mad. 226. |. * | 
(2)' (1893) I. L К. 17 Mad. 48. (0). (1917) L. В. 44 I. A. 126; 19 Bom. 
(3) (1893) LL. В 17 Mad. 287. · L. В, 498, 

e . 


910 THE BOMBAY LAW REPORTER. [ VOL XXI. 
[Д 


Р.О. to Hindu law, into another family, ang is not interested in 
1919 е suit or in this appeal. 
oe In 1907 Kamepalli Ramalingam and his sons, Kamepalli 
eo Venkatasubbayya and Kamepalli Seshu, instituted a suit in 
РС ту the Court of the District Judge of Guntur against Nalluri 
Vusxam. Kristnamma, Nalluri Adinarayudu, and others, which was 
AUBERT XA subsequently transferred to the Court of the Subordinate 
Bir John Hage Judge, in which it was entered as Original Suit No. 2 of 1910. 
— Tho two suits ( No. 1 of 1910 and No. 2 of 1910 ) were tried- 
together by the Subordinate Judge, and the evidence in each 
stit was used in the other. The Subordinate Judge made а 
separate decree in each suit. Those decrees were appealed to 
the High Court at Madras which dismissed the appeat from 
the decree in Suit No. 2 of 1910, and from that decree of the 
High Court there has been no appeal. 
The relationship of the parties to the suit will be seen from 


the following pedigree:— | . 
Nalluri Таквата ао ee | 
EE ш КОВ Naidu— "eme 





mahakshnamms X, Bamakristnumma їй xoc dne 
Daughter Died m August | 
кли ANLE 3 TN а a 
Wie eus n n 
Defendant and Dead Ploantiff Plaimtitt Added 
e Defendant 
е 

А | | 

Катера Venkatasubbayyn Катера! Seshu 
Defendant Defendant. 


The main question in this appeal relates to an alleged illatom 

E adoption of Ramakristnamma as his ?llatom son-in-law by Linga- 
' ppa Naidu. If that illatom adoption is established as valid in 
law the suit of the plaintiffs fails and must be dismissed. The 
factum of that adoption cannot now be disputed and is not 
disputed in this appeal, but it is contended on „behalf of the 
appellants that Lingappa Naidu could not legally take Rama- 
krjstnamma as his illatom son-in-law because at the’ time of 
the adoption he hada natural son, Venkatachalam, living, 
and also because at that time Lingappa. Naidu was joint with 
his brothers, Kristnamma Naidu and Kodandarama, and no 
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custom authorising an wWatom adoption under such ciroum- 
stances has been proved. The parties are Hindus of the Sudra 
caste and sub-caste Kamma, and are governed by the law of 
the Mitakshara except in so far as that law has been altered 
by custom, The law of the Mitakshara would not allow a Hindu 
to adopt а воп when he had а natural born son living. But 
if a custom was proved allowing а Camma :о take an wWatom 
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son-in-law when he had-a natural born son living, both grounds Sir John ohn Edge 


of objection to the illatom adoption in this case would fail, 

The three sons of Nalluri Lakshminarasu with their families 
lived together as & joint Hindu family in the village of Manga- 
moor, and as a joint family possessed a large ancestral estate 
and sóme movable property. Mangamoor is a village of Guntur 
in Nellore, Lingappa Naidu was twice married. He had by his 
first wife a daughter, Ramalakshnamma, who over sixty years 
ago married Kamepalli Ramakristnamma and bore to hima 
son, Kamepalli Ramalingam, who was the father of the defend- 
ants-respondents, Kamepalli Venkatasubbayya and Kame- 
palli Seshu. By his second wife Lingappa Naidu had a son, 
Venkatachalam, who was the father of the plaintifis and of 
the added defendant. Kamepalli Ramakristnamma was в near 
relation of Lingappa Naidu, and lived in his house as one of 
his family, &nd assisted in the management of the property. 
Lingapp Naidu took Kamepalli Ramakristnamma as his illatom 
son-in-law after Venkatachalam was born, and when Venka- 
tachalam was three or four years of' age promising to give 
him a share of his property. Lingappa Naidu died before 1896. 
In 1896 his two surviving brothers, Kristnamrma Naidu and 
Kodandarama, and their nephew, Venkatachalam, separated and 
partly partitioned the family estate. Venkatachalam died on the 
23rd August, 1904. The Subordinate Judge found as a faet 
that Ramakristnamma lived in the family with his wife and 
children, and that after his death Kamepalli Ramalingam, 
Kamepalli Venkatusubbayya, and Kamepalli Seshu continued 
to livein the family, and lived with Venkatachalam after the divi- 
sion of 1896 until about six months before Venkatachalam’s death; 
that finding was not dissented from by the High Court. The 
Subordinate Judge considered that those facts corroborated 
the evidence,“ which he believed, that there had been an 
illatom adoption. . А 

In 1904 it was arranged between Kamepalli Ramalingam, as 
representing himself and his sons, and Venkatachalam, as re- 
presenting himself and his sons, in the presence of mediators 


- 
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es : В ка : 
P.C." that their joint family properties should be divided into three 
18105 вһагёв, and that Kamepalli Ramalingam and his sons should 
*'. take one share, and should leave the кошип two shares 
KxisrwAxwA tO Venkatachalim and his sons. 
> “Ой the 5th September, 1905, the plaintiff, Nalluri Kristna- 
KAMEPALLI ' 

VHNEATA mma, signed and presented to the Tahsildar the following 

Bupa YA statement:— 
Sir John Edge The ‘deceased Nalluri Venkatachalam, who was Pathndar Nos 2312, £813, 
227 in Mangamoor, is my father. ln fhe said pottahs, which stand in my father’s: 
: name, the following -13 names should be included :— 
“ |l Myself, Nalluri Kristnamma, 
. ‚9  Nalluri Andinatayadu. 
3. Nalluri Lingayya : 2 
--4, Kamepalli Ramalifigam, НЕ Р * 
All these arè shares in the family." E 

The evidence shows that a “joint potta was accordingly 
issued. ' І . f 

‘In this suit the Subordinate Judge framed the following 
issues amongst others :— 

(i) Whether Ramkristhamma, father of the. 1st defendant, was taken as 
illatom son-in-law by Lingappa Naidu, and, if so, whether such taking is valid 
in law ? ; Р 

(11) Whether there was ап agreement ог arrangement that а one-third 
share of the family properties should be given to the lst defendant as alleged 
in his: written statement, and, if so, this agreement or arrangement is valid or 
binding on plaintiffs? 

(iv) Whether, as alleged by the defendants, there was a partition i in 
November, 1904, and, if so, what properties were divided and allotted to what 
shares and what properties were reserved for fature division or joint enjoyment. 

'(v) ‘Whether defendants have joint right with the plaintiffs to the suit 
properties, items Nos. 8, 15 to 65, and 59 in the Plaint-Sohedule A; if so, is the 
suit for declaration in respect of these items maintginable ? 

For the reasons recorded in his judgment in Original Suit 

* Мо. 2 of 1910 the Subordinate Judge found the issues (ii) to (v) 
against the plaintiffs. 

On the question whether Lingappa Naidu having at the time 
of the illatom adoption a natural born son and two undivided 
brothers living could lawfully have taken Ramakristnamma , 
as an illatom son-in-law the Subordinate Judge stated — 

' * The parties in the present case belong to the Kamma caste, and in this 

» respect (the right to make iHatom adoptions) there is no difference between 
them and'the Reddis, The practice of atom affiliation is very common in 
both castes.” 

There is evidence in this record that the custom of faking 
an*ilatom son-in-law ів the same in the Kamma caste and in 
the Reddi caste. Тһе Subordinate Judge then referred in 
general terms to ‘the witnesses who had yiven evidence on be- 
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half of Kamepalli Ramalingam and his sons ав to the custom Р. © 

of diatom adoptions, and particularly observed that one of 1919 
their witnesses, & Kamma, had given two instances in which 

where brothers were living jointly one cf them had taken an ae 


illatom son-in-law. The Subordinate Judge then stated :— i 
* Defendants’ witnesses (that is witnesses on behalf of the defendante in VENKATA 

Suit No 2 of 1910, who are the plaintiffs in this’ suit) 5, €, 8, 9 and 11 say that Suppayya 
a Kamma takes an tatom son-in-law only when he has по son or undivided — 
brother. This is‘a matter of opinion. The evidence in this сазе is insufficient 9!" John Edge 
to establish а special custom, But І think th&t as the eustom of шот affilia- xe 
tion bas been judicially recognised, ıb is for the defendants (the plaintiffs in 
this Suit No, 1 of 1910), to show that a father living with a son and an undivided 
brother cannot exercise that right. In the present case the first plaintiff's * 
(Kamepalli Ramalingam’s) father was, I think, treated by all members of the 
family з an illatom son-in- law, and after his death the plaintiffs (griginal 
defendants i in Suit No. 1 of 1910) continued to live as members of joint family 
till six months before Venkatachalam's death, I therefore find the first issue 
in the affirmative.” 

The first іввце which the Subordinate Judge so found in the 
affirmative was : "Whether the plaintiffs’ brother (Bamakrist- 
пашша) was taken as illafom son-in-law by Lingappa N aidu, 
and, if so, whether such taking is valid ih law." 

In the judgment, on the appeal the learned Judges, Sanka- 


ran Nair and Spencer JJ., say :— 

' "The adoption took place more than fifty years ago, when lingayya was 
living with his two brothers asymembers of an undivided family. Ever since 
the adoption or marriage, Ramakristnamma was living with the other members 
of the family.. An itatom son is adopted when assistance is needed by the 
adopter in the oultivation of the family estate or for its management ; and, in 
this oase, there is no doubt that Ramakristnamma participated in the manage- 
ment of the etate.. When a partition was effected between Lingayya and his 
brothers, Ramakristnamms was treated as a member of Lingayga’s (Lingappa’s), 
branch and remained with them, Shortly before Venkatachalam’s death in 
August, 1904, there was an agreement for partition between him and Rgmakrist- 
пашта. ° 

This, no doubt, is denied by the appellants. But Ramekrishnamma’g 
descendants are admittedly in exclusive possession of certain properties which 
were in the possession of Venkatachalam, and the appellants’ plea that such 
possession was obtained by trespass ів поб proved. Their complaint was dis- 
missed by the Magistrate; and the Judge rightly points out that possession 
by trespass ів inconsistent with the fact that the respondents are ın possession 
of portions of properties. After Venkatachalam’s death, his son, one of the 
appellants before us, called Ramakrishnamma’s son a co-sharer (Exhibit B 9.. 
This conduct of the family for about fifty, years and the agreement for partition 
ın particular is very strong evidence against the appellants. 

Tt is contended before us that an illatom adoption made when there is a 
son living is invalid. It is true, that an adoption is invalid under Hindu law 
when the adoptive father has а son. But, alatom adoption itself is opposed to 
Hindu law, and no presumption of invalidity, therefore, arises on the ground * 
suggested. 


The evidence of appellants’ witnesses is not that the existence of a son 
R 118 
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Р. C. alone precludes an adoption, but no adoption can be legally made when there 
is a Bon or brother alive. This finds no support in Hindu law, and is in favour 


1919 Я 
Наз of Ње view that we should not look to the principle ої the Hindu law to 
СИЕ determine the incidents of the custom. The respondents have proved only 
КцаткАммд to instances of adbption where there was a son, and the Judge rightly observes 


ot that the evidence is insufficient to prove a custom But we find that it has 
KAMEPALLI been judicially recogmeed, In the suit out of which S. А. No. 46 of 1906 arose, 
A epi many instances of slatom adoption by persons who had sons were proved, and 
pate this Court held that the evidence was sufficient to prove the custom. 
Sir John Edge We are, therefore, of opinion that Ramakishoamma’s adoption is valid 
=> and dismiss this appeal-with cost.” 

Their Lordships have had the opportunity of reading the 
judgments of the Subordinate Judge and of the learned Judges 
of-the High Court at Madras in appeal in the case, which in 
the High Court was Second appeal No, 45 of 1905; that case 
has not been reported. In that case, which depended upon 
the existence of a custom in the Kamma families to which the 
parties belonged, “fifteen instances were cited in sapport of it 
(the custom), in the majority of which illatom tbok place when 
there were sons existing.” Before the decision in Second 
Appeal No. 45 of 1905, it seems never to have been expressly 
decided that & Kamma or a Reddi could not or could lawfully 
take a son-in-law in illatom adoption when hehad a son living, 
but having regard to the decision in that case and to the fact 
that the two Courts in the present suit,agree tha? the adoption 
was valid in law, and as the family for very many years treated 
the illatom adoption as valid, their Lordships think that this 
appeal should be dismissed, and they will humbly advise His 
Majesty accordingly. The respondents, who did not appear 
at the hearing, will have such costs as they may be entitled to. 
A. P. P. Appeal dismissed. 


e Solicitor for appellants: Edward Dalgado. 
e Solicitors for respondents: Chapman, Walker & Shephard. 


[On appeal from the High Oourt of Judicature at Madras.) 
Present: 


Viscount HALDANE, Viscount CAVE, LORD DUNEDIN, 


Sir Јонм EDGE, AND Мв. AMEER ALI. 
1919 SRI RAJAH SATRUCHERLA • 
— 
v. . . 
rg MAHARAJA OF JEYPORE. 


Jurisdiction—Objection as to want of jurisdiction may be taken at any stage—Not 
an objection as to place of euing—Oourt ins 17 ofthe Code of Civil Procedure 
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means only a Court to which tha Coda applies Coda of Civi Procédure (Ас 
V of 1908), Seca, 17, £1. 


A suit for sale under a mortgage was instituted in the Vizagapatam 


915 


Р. О. 


District Court. The mortgaged properties comprised npt merely lands in ae КАЛАН 
Vizagapatam but lands in the Agency Districte to whioh the Code of TRUOHEBLA 


Civil Procedure does not apply. No objection on this score was raised by МАНА 


defendants and a decree was passed as prayed for sale of the whole of the ОЁ етн 


mortgaged properties, The objection was taken in first appeal, but over- 

ruled, the Madras High.Ceurt holding that the defendante were debarred 

from raising it at that stage by s. 21 of thé Oode:—- 

Held, that the objection was not an objection to the place of suing, bub 
an objection going to the nullity of the order on the ground of want of 
jurisdiction and could betaken at any time: and that the decree, во fa 
as ig applied to land within the agency districts, gust be set aside, 

The word “ Courts” ins J7 of the Code of Civil Procedure, 1908, must 
.be held ав meaning Courts to' which the Code applies. 

THE facts of the case are sufficiently stated in their Lord- 
ships’ judgment. The present appeal raised two ques- 
tións: (1) whether the suit was premature, (2) whether 
the objection ав to the Court's jurisdiction to order 
sale of properties within the Agency Districts, not having 
been taken in the first Court, was still open. On their 
Lordships’ construction of the mortgage deeds the first point 
did not агівр. · On the second point the judgment of the 
Madras High Court Аш Rahim and Srinivasa Aiyangar JJ.) 
was ав follows :— 

** The other point taken by the appellants is this:—that the Subordinate 
Judge’s Court, Vizagapatam, had no jurisdiction to grant any relief respecting 
ands situate in the Agency tractsas under Aob XXIV of 1839, the operation 
of the ordinary rules for the administration of civil justige ceased to have 
effect in those tracte, and a special machinery with special rules for the 
administration of justice was created, в, 17 of the Ооде whioh gives jurisdic- 
tion toa Court to give relief іп suita for lands part of which is within its 
jurisdiction and part within the jurisdiction of another Court does not apply. 
It is contended that that section applies only to cases where both the Courts are 
governed by the Civil Procedure Code, This objection was however not taken 
in the first Court, nor even in appeal at the time when ib was filled, but was 
taken long after asa supplemental ground of appeal. Mr. Sarma for the 
respondent contends that this is an objection to the ‘place of suing’ within the 
meaning of в. 21 of the Code and we are not therefore ab liberty to give 
effect to this contention even ifitis sound, We agree with Mr. Sarma that 
we are precluded from allowing this objection. Mr. Ramesam contends that 
в. 21 does not apply to this case, because his objection is not to the ‘place of 
suing’, as his’ contention is nob that the Vizagapatam Court was not the proper 
Court to entertain the suit, but only that it cannot give relief respecting im- 
movable pfoperties in the Agenoy tracts. «Section 21 follows вв, I6 to 20 woigh 
regulate the place of suing; and an examination of those sections shows that 
a contest might arise as to the place of suing, with reference to the cause of 
action, the residence of the defendant or defendants, or the situation of pro- 
perty both movable and immovable. In all these oases .where objection is 
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Р.О. taken that the Court taking cognizance of the suit, is not entitled to adjudicate 
1919 upon the olaim, whether in whole orin partfor want of jurisdiction, ib is an 
M objection to the place of suing. We are therefore of opinion that this conten- 
du ВАНАН tion is not now open to the appellant We have come to this conclusion the 
SaTuvoHERLa More readily, as ibis conceded by the learned pleader for;the appellant that 
є his clients had no more defence to ап action instituted in the Agenoy's Court 
! MAHARAJA than they had to the present suit. The appeal must therefore be dismissed 
or Jzyrons with costs. Time for redemption six months from this date.” 


dm Hence this appeal. 


Sir William Garth, fof appellants: submitted that on the 
true construction of the mortgages the suitin so far as it 
asked for sale of the mortgaged properties, was premature, 
The High Court had rightly held that at its institution it 
was premature in réspect of principal, and they were ‘wrong 
in affirming the decree on the strength of eventa which 
had happened after the issue of the writ. Plaintiffs were 
only entitled to relief which had accrued at the date of suit: 
Evans v. Bagshaw”, and Ruys v. Royal Buohange Assurances 
Oorporation™, 

The ease of Ram Ratan Sahu v. Mohant Sahu, cited by the 
High Court, is wholly different from the present one. 

[Viscount HALDANE —The rule that а Court should not 
regard what happens after issue of writ is primarily a rule for 
contentious matters only, not for matters of administra tion. ] 

The appellants’ objection as regards the sale of property 
within the Agency Tracts should have been allowed. The 
suit is filed under the Code of Civil Procedure, which does not 
apply to the Agency Districts—vide the Code itself, s. 1 (8) 
and Act XXTV of 1889. The High Court was wrong in 
holding, that the objection was to the “place of suing”, It 

e was an objection to the jurisdiction of the Court, and could 
be taken at any stage. Section 21 of the Code does not 
apply. 

De Gruyther K. C. and Kenworthy Brown, for ЗЕРНЕ РИТ — 
The suit was not premature. Ona proper construction of the 
mortgages the principal was due at date of suit. The objection 
as to the lands within the Agency Tracts was rightly rejected 
as having been taken too late, in substance it was an objection 
as to the place of suing Reference was made to вв: 15 and 19 
of the Civil Procedure Code, 1898, and ss. 16 and 17 of the 
Code of Civil Procedure, 1908. 

Their Lordships’ judgment was delivered by 


(1) (1870) 5 Oh. App. 340. (3) (1907) 6 O. L. J. 74, 
(2) [1897] 2 Q. B. 185, , 


' 
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Говр DuNEDIN.—On the 4th January, 1906, the appellants, 
who are zemindars, borrowed from the respondent, the 
Maharajah of Jaipur, five lacs of rupees, and in security thereof 
mortgaged certain lands. The mortgage is in ordinary form 
providing for payment of interest and compound interest, but 
contains the following special clause :— 

“ These properties are mortgaged and retained in our possession. But in 
case at any time any amount remains due out of the amount of interest payable 
on the due dates of any two years consecutiVely; or in case, within seven years 
from this date, the entire amount of principal and interest then remaining due 
be nob paid, though the interest is paid according to instalments, we shall 
raise no sort of objections to your entering on and taking possession of the 
above-mentioned mortgaged properties, irrespeotive of the said mortgage 
term,"* * AO 

The term of payment was, therefore, on the 4th January, 
1918. By the 4th January, 1911, the borrowers were two 
years in arrear in payment of interest, and were in need of 
fprther moniés. Accordingly, a second mortgage was granted 
in July, 1911, for the said two years of interest and compound 
interest and further monies, amounting in all to Rs. 120,000. 


The deed, after reciting the various sums, which amount to the 
Rs. 120,000, continues as follows :— 

“ We shall pay the above principal sum of Rs. 1,20,000 and the interest 
accruing according to the terms of the deed, in full, on the 4th January, 1916. 
Further, though the 4th January, 1913, 18 the due date for the mortgage deed 
or Rs. 5,00,000.0 0 executed on the 4th January, 1902, in your favour by Nos. 
1, 2, 3, 4, band 7 among us and by late Sri Somasekhararaju Bahadur Garu 
and registered as No. 22 of 1906 п the Sub-Registrar’s office at Parvatipur, 
you and we have settled now that the due date for the said deed should also 
be the 4th January, 1916, along with this deed. Therefore, by this change, 
the entire terms of the registered deed, dated the 4th January, 1806, are deemed 
to have been included in this deed, and we shall agree to the said terms even 
regarding the discharge of the principal ‘and interest of this deéd‘also and be 
bound by them. If, according to the terms of this deed, the interest of each 
year be not paid on the respective due date, these terms will not prevent you 
from recovering the said amount then and there, if you should so desire, with- 
out waiting for the due date, namely the 4th January, 1916.” 


The appellants paid no interest whatever after the date of 
the second deed, and accordingly, in July, 1918, there being 
two years’ interest in arrear, the respondent brought the 
present suit for decree for the whole sum due and for an order 
of sale of the mortgaged properties. To this action the 
appellants plead in defence, first, that the mortgage was a 
usufrua@t mortgage and did not authorise sale; and secondly, 
that the action was premature, the term of the 4th Janusry, 
1916, not having yet arrived. The learned Sabordinate Judge 
held that the mortgages were simple mortgages, with merely 
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P.C. an alternative power of entry into possession, and granted 

pis decree and order for sale in ordinary form. 
Ват EN Appeal being taken to the High Court of Madras, that Court 
SATRUOHERLA affirmed the view that the mortgages were simple mortgages. 
Mantaas, They further held that the sale of the lands for principal was 
оғ dJuvrork premature at the date of the decree of the Subordinate Judge, 
Lora Dunedin but in respect that by the time the case was before them the 
—- term of the 4th January, 1916, had been ‘passed and no payment 
had been made, they allowed the decree of the Subordinate 

Judge to stand. 

Appeal being taken to this Board, the appellants urged that, 
inasmuch as the Appeal Court had held that the sale was 
premature in respect of the principal and only good for the 
interest, it was not permissible for them to enlarge the suit as 
laid because at the time they came to deal with the appeal a 
deeree for the principal on a new suit would have been 
competent, to which the respondent replied that, as the 
proceeding was entirely executory, it was proper for the 
Appellate Court to pronounce в decree which would regulate 
the true rights of parties as they stood at the time when the 
final judgment came to be pronounced. 

The first question, however, which arises, apd which if 
settled one way renders any further discussion unnecessary, is 
whether, in view of the terms of the second mortgage, the suit 
raised in July, 1913, for, ithe whole sums due was or was not pre- 


mature. This question depends on the meaning of the clause :— 

* If according to the terms of this deed, the interest of each year be not 
paid on the respeofive due date, these terms will nob prevent you from recover- 
ing the said amount then and there, if you should so desire, without waiting 
for the due*date, namely, the 4th January, 1916.” 


M It is settled that, apart from special stipulation, there is no 
right to demand a sale of mortgaged lands for payment of 
interest in arrear. The learned Judges of the High Court 
thought that “the said amount” meant interest alone, and that 
the clause received mesning as giving the right of sale for in- 
terest. Their Lordships do not think that that is the meaning 
of the clause. It was & most natural thing that, as nothing had 
been ever paid by the borrowers, the lender, on being asked to 
allow the surplus interest to become principal in a new fnortgage, 
and to postpone the term of the old mortgage, should gtipulate 
that, if this non-payment of aitything should continue, he might 
be done with the whole matter and call everything up. Besides, 
а power to enter into possession if interest was not paid had 
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already been given, for all the terms of the first mortgageare Р. O 
incorporated in the second. 16 seems, therefore, antecedently 1919 
much more probable that the meaning of the clause, if ~~ 

Bau БАЈАН 
ambiguously expressed, should be to give the power of re- BATROORERLA 
calling the prolongation of the term than to give a mere power е. 
of sale for interest, which would avail little. This view or» Јвуровиы 
would lead to an affirmance of the decree, though on different ү 5 Dunedin 
grounds. . => 

There is, however, another poiħt. Some of the lands of 
which sale had been decreed are situate in what are known as 
the agency districts. Now the suit is raised in terms of the 
Code of Civil Procedure, 1908. By s. 1 (3) the Code is, with 
the e$ception of certain sections not here in point, excluded 
from the scheduled districts, and by Act 24 of 1889 the district 
in which the lands above referred to are situate was scheduled. 
The learned judges of the Court of Appeal thought that the 
matter was met by s. 21 of the Code, which provides that no 
objection as to the place of suing shall be allowed by any 
Appellate Court unless the objection was taken in the Court 
of First Instance, which in this case had admittedly not been 
done. Their Lordships cannot agree with this view. This is 
not an objection as to the place of suing; itis an objection going 
to the nullit$ of the order on the ground of want of jurisdic- 
tion. : The order for sale is made under sections of the Code 
of Civil Procedure which the Code itself says are not to apply 
to the scheduled district. 

The learned counsel for the respondent sought to justify 
the decree in respeot of the Um of s. 17, which provides 
that :— 

** Where a suit ів to obtain relief respecting, or compensation fór wrong to 
immovable property situate within the jurisdiction of different Courts the suit 
may be instituted in any Court within the local limits.of whose juriediotfon 
any portion of the property is situate.”’ 

Their Lordships think that ‘“ Courts ” here must be held as 
meaning Courts to which the Code applies, and that therefore 
no help is to be claimed from this section, 

Their Lordships think, therefore, that the decree pronounced 
by the High Court must be varied by deleting the order for X 
sale so fay as applicable to the lands situate within the agency 
districts. This will be, of course, without prejudice to the 
. respondént’s right to apply in the Agency Court for an order 
for sale of those lands. . 

This variation is insufficient in their Lordships’ opinion to 
deprive the respondent of any portion of his costs here or in 
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the Courts below.. Their Lordships will humbly advise His 
Majesty accordingly. 
A. Р, Р. Decree varied. 


Solicitor for appellants: Douglas Grant. 
Solicitors for respondent: T. L. Wilson & Co. 


[ On appeal from the Court of the Judicial Commissioner, Centrul Provinces. | 





Preseni : 
4 


Viscount HALDANE, Viscount Cave, Lorp DUNEDIN, 
SIR Тону EDGE, AND Mr. AMEER ALI. 
DAMUSA 

. р, ө 
ABDUL SAMAD. 

Second uppeal— Appropriate issue. not framed іп (rial. Court cr first appeal. may 
be decided in second appeal if evidence sufficient —Code of Civil Procedure 
(Act V of 1908), Sec. 100. . 

A Court of Second Appeal is within its гов, in cases where the ap- 
propriate issue has not been framed, but in which there is sufficient evı- 
dence on the record for deciding that issue, in raising and deciding such 
issue itself, 

Tus facts of the case are sufficiently stated in their Lord- 
ships’ judgment. The defendants by а deed ewhich they 
alleged to be а mortgage by conditional sale, but which plaint- 
ifs alleged to be а sale-deed, transferred to plaintitis for 
Rs. 3,000 certain fields which were worth more. It was agreed 
that plaintiffs should re-sell to defendants if defendants repaid 
the Rs 3,0000n June 27,1909. That day fell ona Sunday. On 
the preceding Saturday plaintifl8 attended at the Registrar's 
office and presented for registration а deed retransferring the 
fields to defendants for Rs. 3,000. The deed was not 


registered as the money was not paid: first defendant attended ` 


with tho money later in the day, but plaintiffs had then gone, 
and on Monday when the defendants were willing to pay 
plaintiffs alleged the time was past. 

Plaintiffs brought this suit for cancellation of the (un- 
registered) sale deed and possession. The trial Judge found 
(1) that there was no agreement proved to substitute Monday 
for Saturday, (2) that the first defendant had been guilty of. 
fraud, having obtained the sale deed without any integtion of 
paying. He decreed the suit and the first Court of Appeal 
upheld his decision and findings. In second appeal the 
Judicial Commissioner’s Court held that the rea] question was 
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who was responsible for the non-production of the purchase P. C. 
money : he found this in defendants’ favour, and dismissed the 1919 


suit. Не held there was no evidence of fraud. j 
А èr DAMUSA 
Hence this appeal. ` m 
ABDULeSAMAD 


De Gruyther К. C. and Parikh, for appellants, submitted — — 
that the powers of a Court of second appeal were strictly 
limited by s. 100 of the Code. Both the lower Courts have 
found this is an out-and-out sale, nots mortgage by conditional 
sale: both Courts have held that the execution of the deed 
which we seek to set aside was brought about by the respond- 
ents’ fraud. We have concurrent findings of fact in our 
favouw and the Judicial Commissioner’s Court had no power to 
disturb them. 


Sir William Garth, for the respondents.—It is a question of 
law, not of fect, whether there is evidence to` support the find- 
img of fraud: there is none. There is no evidence that we 
had no intention to pzy the money. The entries in the Sub- 
Registrar’s book are an admission, and a8 such are evidence in 
our favour. There ought to have been a distinct finding 
whether the Sub-Registrar and the appellant did not make it 
impossible for respondent to pay. 

The deed by which the fields were transferred to plaintiffs 
was a mortgage by conditional sale. Time was not of the 
essence of the contract. 

Their Lordships requested Mr. De Gruyther to confine his 
reply to two points: (1) whether an issue was raised in the 
trial Court and in first appeal as to who was responsible for 
the non-payment, and (2) whether there was any evidence 
of fraud. R 

De Gruyther K. C., in reply.—The facts are plain: № 
only question is what inferences should be drawn from 
those’ facts. There being no issue fixed as to who was 
responsible for the non-payment, the Judicial Commissioner 
could not come to any finding on any such issue: all he 
could do, and all this Board can do, is to remit the case: fresh 
facts cannot be found in second appeal. 

‘Their Lerdships’ judgment was delivered by 


ViscowNT HALDANK.--This is an appeal from a judgment of 
the Judicial Commissioner, Central Provinees, which reversed 
a judgment of the District Court, Amraoti, which in its turn 
affirmed a judgment of the Subordinate Judge there. 
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The question which arises is whether the appellants are 
entitled to cancellation of a sale deed, dated the 26th June, 
1909, executed by them in favour of the respondent Abdul 
Samad, and to Possession of the land to which it relates. Ab- 


AsDULBAMAD dul Samad was the owner of three fields and on the 27th June, 


Viscount 
Haldans 


1908, he executed а deed in favour of the appellants purport- 
ing to be a deed of absolute sale of these fields for Rs. 3,000 
(it being the fact that the fields were of a much greater value). 
He also executed an agreement reciting the sale deed and pro- 
viding that if purchase money of the same amount be paid for 
the fields on the 27th June, 1909, the appellants should resell, 
but the entire amopnt was to be paid on the date mentioned. 
This agreement was of the same date as the deed of sale. 
There was also в lease, dated two days later, on the 29th June, 
1908, under which the first appellant purported to let the 
fields to the first respondent, in the benam? name.of his nephew, 
for a year at a rent which would have been equal to about 24 
per cent. interest on the purchase money: 

The effect of the tfansactions referred to was that the first 
respondent remained as before in possession of the fields. 
A year later, on the 26th June, 1909, which was a Saturday, 
he appears to have been desirous of then paying the stipulated 
purchase money of Ra. 3,000, and of obtaining а re-conveyance 
of the property. A sale deed was drawn up for signature by 
him and the appellants, and for registration, and he paid to 
the appellants’ agent Rs. 720, being the rent due under the 
lease, as well as Ев, 30 laid out for the stamp on the deed. 
The terms of the re-conveyance provided that the amount of 
the purahase money was to be received by the appellants from 
the first respondent in the presence of the registering officer 
а? Kholapur. The deed was drawn up on the stamped paper 
and executed by the appellants, who went to the registration 
office and presented the document for registration. The first 
respondent was not there, but his agent was, with a sum of 
money in bags, out of which he paid the Rs. 30 for the regis- 
tration fee. He then went to fetch the first respondent, taking 
the money with him. After he had gone the appellants waited, . 
butonly until the Sub-Registrar left the office and went upstairs 
to his private quarters in the same house, and then they went 
атау. A little later (about 3*30 р. м.) "the respondent arrived, 
[but was told by the Sub-Registrar’s clerk that the deed could 
eee then be registered. In the Registrar’s minute-book an 
:entry was made `+о the effect that the vendors were present 


Mu. 


' registration. was adjourned until the purchafer should make 
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and that the deed had been presented for registration, but that, Р. © 

as the purchaser: was not present to pay the amount tothe 1919 
debtors, and as the debtors had not made their statement, ~~ 
Dome 
his-appearance, up to the 26th-October, 1909. Whether this Алрпцдамар 
is accurate or not, it appears that the reason why the vendors Viscount 
and the Registrar were not there when the purchaser arrived 42% 

a little later was that’ the Sub-Registrar, feeling unwell, -had 

gone to- his rooms upstairs, so that there was no one in the 


- office when the purchaser arrived. ` The Sub-Registrar’s view 


was apparently that the absence of the purchager and the 
want of a statement from the vendors made it the proper 
course to adjourn registration till a later date. The 27th of 
June was a Sunday, when no business was transacted. On 
the Monday the first respondent: went to the registry office 
but the first appellant, although sent for, refused to attend, 
táking up the ground that the date for the exercise of the 
right to re-purchase was past. The first respondent explained 
his delay: in. being at the office on-the Saturday as due to the 
fact that. he had to look for and bring with him the lease 
which was to come to an end. 

The questjom is whether the, appellants are-entitled to get 
rid of the sale deed which. they executed, and which was 
registered but remained in the condition of an escrow, pending 
payment of the purchase money, on the grouud of the failure 
of the respondent Abdul Samad .to attend'on the Saturday 
afternoon before the Sub-Registrar had quitted the office. It 
appears from the evidence that the Sub- Registrar quitted the 
office before the usual hour of closing it. Witnesses were 
called on both sides, and there is some conflict of testimony. e 
The trial Judge held that no agreement had been proved on 
the part of the appellants to accept the money on the 28th 
instead of the 27th or the preceding Saturday; he also found 
fraud on the part of the first respondent, in the form of а 
deliberate intention not to pay on the date specified. The 
Judge of the first Court of Appeal concurred in ffhding that 
there was no agreement to substitute Monday, the 28th, for Sun- 
day, the 27th, and that this was enough to dispose of the case. 

On this point ‘he concurred with the trial J паре, and he also 
conourred with him in finding that- there was fraud, the slo 
deed being obtained to the extent of securing its registration ° 
without any intention of paying the purchase money. On 
the second appeal to the Court of the Judicial Commissioner 
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P.C. that learned Judge reversed the decisionsin the two Courts 
1919 below, holding that the real question was, Who was responsible 
БОН for the поп- “production of the purchase money? He held that 
DaMUSA there was по evidence on which в finding of fraud could be 
AnpurfBAMAD based, and he expressed the opinion that the appellants really 
Vicous; Went away early on Saturday the 26th from the registration 
Haldane — office, in order to avoid the arrival of the first respondent with 
m his purchase mohey. 

It is said that, having regard to the terms of s. 100 of the 
Code of Civil Procedure, 1908, it was not competent to the 
Judicial Commissioner to interfere with the concurrent 
findings of fact or tq entertain an appeal on the groungs he 
did. Their Lordships are unable to agree with this contention. 
The view of the Judicial Commissioner was that the first 
respondent was ready and willing to pay the purchase money 
on the 26th June, and that it was due to theeaction of the 
Sub-Registrar and of the appellants in leaving the office when 
they did that he was prevented from doing so. He was also 
rightly of opinion that in point of law there was no evidence 
at all to support the finding of fraud. It is unfortunate that 
7 an issue was not framed on the real question, which was 
whether the first respondent was ready and willing to pay the 
purchase money on the 26th June, and was prevented from 
doing so by the action of the appellants. This question is a 
different one from the question of narrower scope whether 
there was a new agreement come to in substitution of the 28th 
June for the 27th as the date of completion. Their Lordships 
are of opinion that the Judicial Commissioner was within his 
powers im taking the evidence as it stands, and coming to the 
e conclusion that the real cause of the non-completion on the 
S&turday was that the Sub-Registrar and the appellants left the 
^ registration office before the time at which the first respondent 
went there to complete, and without any desire on their part 
to have him come. Their Lordships have scanned the evidence 
closely and they think that it warrants this conclusion, and 
that it was within the power of the second Court of Appeal to 
draw it, notwithstanding that the appropriate issue had not 
been framed. The trial Judge and the first appelléte Judge 
appear to have misconceived the real question they had to try, 
and this was first appreciated*when the Judicial Commissioner 

dealt with the evidence. 
Two other questions were raised on which, in the view they 
take, itis unnecessary for their Lordships to enter. The one 


i 
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relates to the question whether time was of the essence of the 
contract, and the other whether the transaction was not really 
one of mortgage; but the conclusion to which they have come 
makes it sufficient for them to say that they see no reason for 


925 


P. C. 

1919 

— 
Ties 


disturbing the judgment appealed from and that the appeal AspurtSaatap 


ought consequently to be dismissed with costs. They will 
humbly advise His Majesty to that effect. 


A. P. Р. ь Appeal dismissed, 


Solicitor for appellants: Edward Dalgado. 
Solicitors for respondents: Watkins & Hunter. 


— 


e. e 
[ On appeal from the High Court of Judicature at Madras.) * 


Present: 


VISCOUNT HALDANE, VISCOUNT Cavs, LORD PHILLIMORE, 
. AND бів JOHN EDGE. 


UPADRASHTA VENKATA SASTRULU 
9. j 
DIVI SITARAMUDU. 

Land-law of Madras— Grant of village аз inam—Is village во granted an ** estate’ 
within the Madras Estates Land Act—Madras Estates Land Act, (Mad, 
Act I of 1908), Secs $(£) (d), 8, 158, 189. 

There is no presumption of law that an inam grant of a village is prima 
facie a grant of the land revenue only as distinguished from the land 
itself, Each case mnst be considered by itself: and the determining 
factors are the terms of the particular grant and the whole circumstances 
connected therewith. А 

Suryanarayana v. Patanna (1), followed. 

Tar facts of the case are sufficiently stated in their Lord- 
ships’ judgment. The lower Courts held that the village in 
suit was an “estate” within Mad. Act I of 1908, and th&t 
hence the appellant, the inamdar, must eject the defendants, 
if atall, in the Revenue, and not in the civil, Courts. 

Hence this appeal. 


Kenworthy Brown, for the appellant.—The whole question is, 
was this an “ estate”? and this depends on two further ques- 
tions : 

(a) Was the grant made toa person not owning the kudi- 
varam ?• ы 

(b) Was the grant of the land revenue alone? 

The District Judge and the High Court held there was a 


(1) (1918) L. R. 45 I, A. 209. 
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presumption that the grant was only of the revenue, No 
such presumption exists: Suryanarayana v. Patanna™. 

The burden of proof lay really on defendants, who sought 
to oust the jurisdiction of the civil Courte. They had to prove: 
(1) that the grant was only of the melvaram, (2) that the 
grantee did not already own the kudivaram. 

[Lorp PHILLIMoRE-—The question is, ought we to assume 
that at the date of the grant there weré occupancy rights? ] 

There is no evidence that there were any tenants with such 
rights at the date of the grant. 

The grant here was of the grantor’s whole interest : there 
is no evidence to ghow he: did not own both melva and 
kudiveram. 

As to 60 acres it is admitted they were waste at the time of 
the grant. In these 60 acres at all events the grantee got the 
kudivaram, so the grant was not one of revenue alone. The 
waste is not part of the estate: vide s. 8. , ° 

(The Board intimated that in their view “ acquired” in 
8. 8 meant acquired after grant). 

The result would be odd: if а man gets the kudivaram by 
grant he would he worse off than if he acquired it the day 
after. 

A landholder can acquire the kudivaram by ‘surrender or 
abandonment: Ponnusamy Padayachi v. Karuppudayan™, 

Miller J. was, I submit, right in his view that the kudi- 
varam right cannot be outstanding: it must be in some one; 
if it is not in the person in occupation, itis in the owner. 

Here the fact that there has never been any assertion of 
such а «right shows that no such outstanding right existed in 
1748. 

*The use of the word “mauje” in 1788 does not indicate that 
there was necessarily a mauja in 1748, and anyhow does not 
indicate the nature of the land: you cannot infer from the word 
“mauje” that separate kudivaram rights existed either in 
1783 or 1748. 

The learned Judges of the High Court were misled by what 
they erroneously conceived to be a legal presumption, and did 
not consider the real point, which is whether or not*the docu- 
ments &¢. show, as we contend, that the whole right and not 
merely the land-revenue was given. 

Their Lordships’ judgment was delivered by 


(1) (1918) I- R, 45 І. А. 909, . (3) (1914) I, L. R. 38 Mad, 848, 
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Viscount CAvE.— These are consolidated appeals against a 
judgment delivered by the High Court of Judicature at 
Madras on the 18th March, 1914, and decrees made in 
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Р, C. 


1918 
—— 


ADRASHTA 


pursuance thereof in eleven suite. The High Court by its bees 
judgment affirmed a judgment of the District Judge of Kistna Sagan 


whereby he set aside the decision of the Munsif of Gudivada 
and directed the return of the plaints in all the suits for 
presentation in the Revenue Court. 

The suits out of which these appeals arose were suits for 
ejectment in respect of different parts of the inam village of 
Billapadu in the Gudivada sub-district of the Kistna district. 
The appellant, who was the plaintiff in all the suits, is the 
inamdar of the village, holding under a grant made.to his 
ancestor in or about the year 1748, and since confirmed and 
recognised by the British Government. The defendants were 
persons who at various dates in the year 1907 had been let 
ifto possession by the plaintiff under tenancy agreements, 
expiring in 1908. Each of these agreements contained в 


declaration by the tenant to the effect that except the right of - 


cultivating the land for a year under the agreement he had no 
other right whatever thereto, and accordingly that he agreed 
to the landlord (the plaintiff ) taking possession of the land в. 
the end of the year of tenancy without any relinquishment by 
the tenant. The tenancies having expired and these suits 
having been brought for possession, the defendants pleaded 
that they were ryots having permanent zeroyati rights, and 
that ав the inam village was an “estate” governed by the 
Madras Estates Land Act, 1908, the Civil Courts had no juris- 
diction to try the suits. The Munsif overruled this plea and 
granted decrees in favour of the plaintiff; but the District 
Judge, holding that the property was an “estate” under the 
Act of 1908, set aside the Munsif’s decision and directed the 
plaints to be returned. This decision was affirmed by. the 
High Court, and thereupon this appeal was brought. 

The decision on the appeal must turn on the question 
whether the property is or is not an “estate” within the 
meaning of the Madras Estates Land Act, 1908; and for the 
purpose of determining this question reference must be made 
to the definition of the term “estate” contained in section 3 
of the ct. That definition, so far as it is applicable here, is 
as follows :— | 


“Tn this Act, unless there is something repugnant in the subject or 
ontexb . . . (2) ‘Estate’ means . . . (d) Any village of which the 
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land revenue alone has been granted in inam to a person nob owning the 
kudivaram thereof, provided that the grant has been confirmed or recognised 
by the British Government, or any separated’part of such village.” 


The term “ kudivaram” is not defined in the Act; but in 
Swryanarayanà v. Patanna™ it was explained as being a 
Tamil word, literally signifying a cultivator’s share in the 
produce of land as distinguished from the landlord’s share, 
which is sometimes designated “ melvaram." The“ kudivaram” 
or ''kudivaram interest,” ав it is balled in s. 8 of the 
Act, is in fact a species of tenant-right or right of permanent 
occupancy. The question, therefore, to be considered in this 
case is whether the inam grant was a grant of the land-revenue 
alone to & person nof having a permanent right of occupancy, 
or whether it vested in the grantee the whole proprietary 
interest in the village. In the former case this’ appeal will 
fail, but in the latter it should succeed. 

In dealing with this question the District Jadge and the 
High Court acted upon а supposed presumption of law that an 
inam grant of a village, particularly if ‘made to a Brahmin, 
is primd facie a grant of the “ melvaram ' right only and 
does not include the “ kudivaram." This view was supported, 
when the High Court gave its decision, by some previous 
decisions of the High Courts of Madras and Bombay ; but in 
the case above cited of Suryanarayana v. Patanna, it was 
held by their Lordships that no such presumption exists. Each 
case must therefore be considered on its own facts; and in 
order to ascertain the effect of the grant in the present case, 
resort must be had to the terms of the grant itself and to 
the whole circumstances so far as they can now be ascertained. 

The original grant of 1748 is not now forthcoming, although 
itis referred to in Exh. Z (an extract from the Cazulet 
Register of 1802), and there is no doubt of its having existed. 
The earliest deed which is produced isa “ gift deed of agra- 
haram,” executed in September, 1783, by the zemindars in 
favour of the plaintiff's ancestor, which appears to bea con- 
firmation of the original grant. The operative part of this deed 
is as follows :— 

* We have conveyed to you, as зата agrharam, the village of Billapadu, 
attached to Gudivada Parganah, together with gardens, holy shrines, wells, big 
and small tanks, &с. So you shall cultivate the same and ёпјоу the produce 
thereof every year as a dedication to the God Bri,—-, hereditarily frem son to 
grandson and so on. 


Sanskrit Sloka:—‘To administer (or confirm) the gift of another is twice as 
meritorious ав one’s own gift-making. 


(1) (1918) L. R. 45 I. A. 209, 
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f. 
Other confirmatory documents were executed.at or about the 
same date ; and in one of these, being a “hakikhat” (or represen- 
tation ) made to William Oram, Esquire, the Collector, by of- 
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ficiala of the district, dated the 28rd July, 1788, it was stated DEAD EASE ER 


that the village of Billapadu Agraharam had continued to be in 
the enjoyment of the plaintiff's ancestor, who is referred to 


Vangatu 
- Sastpg vu 
о 


Divi 


as "a resident of the aforósaid place.” There are also some BrmmAxupu 
dwmbalas ( ог orders) dated in the year 1793 requesting that Viscount Care 


the plaintiff’s ancestor shall be allowed to reap and enjoy the 
crops pertaining to Billapadu. 

In the Cazulet Register of 1802, above referred to, and in 
similar registers dated 1860 and 1865, the property isentered in 
the name of the plaintiff's ancestor; and on the 27th. June, 
1865, a Recognition of Title was duly granted to the plaintiff's 
ancestor. 

. There is not in any of the documents above referred to any 
trace of a claim by any person other than the inamdar to a per- 
manent right of occupancy ; and the fact that by the terms of 
the grant the granteo is. desired to cultivate the lands, and that 
he is referred to as residing in the village, tend to show that no 
such right existed in any other person. In the judgments 
under appeal stress is laid on the fact that the confirmatory- 
grant of 1788 refers to the existence on the property at that 
date of gardens, wells, tanks, etc., and also on the fact that in 
the Register of 1802 Billapadu is called & mouje (or mauza ), 


these expressions indicating (itis suggested) that the village was 


the home of proprietary inhabitants who had planted gardens 
and dug wells; but it does not appear to their Lordships that 
it would be safe to build on the use of expressiong of this 
character in 1783 and 1802 an inference as to the existence in 
1748 of tenants having permanent rights of ocoupancy. ‘Amd 
when the subsequent. history of the estate comes to be examined, 
it is found to be wholly inconsistent with the existence of any 
permanent occupangy rights. Tenancies have been continually 
granted by the inamdars for short periods and at variable rents, 
When tenancy lands were compulsorily acquired by Government 
and compensation was paid to the agruhamdar, no claim to 
compensation was put forward by the tenants, In the year 
1904 all the tenants formally relinquished their lands to the 
plaintiff and put them 1n his possession, and from that date 
until tenancies were granted in the year 1907 the property 
remained vacant. .When the defendants were admitted as 


tenants, they severally declared (as stated above) that they had 
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no right of occupancy except such as was given to them by the 
tenancy agreements. It has been found in these suits on issues 
specially directed that the land in question was waste lend at 
the time of the Brant of the inam, and that at the time of the 
letting to the defendants they had no occupancy right. 

Having regard to all the facts it appears to their Lordships 


BITABAMUDU to bo impossible to resist the conclusion that the inam grant 
Viscount Oave carried, not the land revenue alone, but: the whole proprietary 


— 


interest in the property; and it appears probable that, but for 
the supposed presumption above referred to, the High Court 
would have come to the same conclusion. Ifo, it follows that 
the property is not an “ estate” within the meaning of the 
Madras Estates Land Act, 1908, and that в. 189 of that 
Act does not apply. In view of this conclusion, it is unnecessary 
to consider the effect, having regard to s 8 of the Aot, 
of the relinquishment of tenancy rights made in fhe year 1904, 
Section 153, as amended by s. 8 of Act of 1909, appears to 
have no application to this case. 

For the &bove reasons their Lordships are of opinion that 
this appeal should be allowed and the decrees under appeal should 
be set aside and the decrees of the Munsif restored, and that 

“the defendants should pay the plaintiff's costs in all the Courts 
and his costs of this appeal ; and they will humbly advise His 


Majesty accordingly. . 
A. P. Р. Appeal Шш; 


Solicitor for appellant: Douglas Grant. 
Respondents did not appear. 
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* [Оп appeal from the High Court of Judicature at Madras.) 


Š Present : 


Visoount CAVE, LORD PHILLIMORE, SIR JOHN Еров, 
AND Мв. AMEER ALT. 


MAHARAJA OF JEYPORE 
v. . 
VIKRAMA DEO GARU. 

Hindu law— Maintenance— Impartible semindary—J unior members of the family 
of the holder have no a right to be maintained out of the “estate—Custom f 
allowing maintenance— Btirden of proof. 

• Apart from custom and from cértain near relationships to the holder the 
junior members of the family of a zemindar entitled to-an е 
remindary have no right to maintenance out of 16. Mi 
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There is no invariable custom by which any members of the family Р. 0. 

beyond the first generation from the last holder can olaim maintenance 1919 
- аз of right. ` — 
^ ‘When therefore the son of a brother of the last holder claimed mainten- MAHARAJA oF’ 

ance, and the defendant (under an erroneous view that by the general ras 

- Jaw he was entitled to maintenance) alleged a oustom excluding hi8  VrkRAMA 

olaim:— ' Я Юко GARU 

Held, that the bnrden of proof was on the plaintiff to prove a custom Rn 
entitling bim, and nob on the defendante to prove one disentitling him. 

VIERAMA Deo Garu sued the Maharajah of Jeypore and his 
son for maintenance to which he claimed to be entitled as son 
of the brother of the Maharajah’s father and predecessor. He * 
alleged that he was aotually receiving Ев» 350 per month, but 
that this was insufficient; he claimed Rs. 2000 per mofith and 
Кв. 15000 fora house. Defendant pleaded inter alia that 
plaintiff was too distantly related to entitle him to claim any 
maintenance "either according to Hindu law or the custom 
among Uriya zemindars or the custom of the family.” 

Of the issues fixed by the trial Court the following only are 
material: 

~ 8. Isthe first defendant bound to maintain (the plaintiff) according to 
Hindu law out of the income of the Jeypore Zemindari ? 

4, “Whether ‘according to the custom among Uriya Zemindars, or the 
custom of the family, the first defendant is not liable to maintain the plaintiff 
out of the income of the Jeypore Zemindari ? 

18. Whether the plaintiff oan claim a separate house for residence? 

The trial Court found for the plaintiff on issues З and 4, and 
for the defendants on issue 13. - 

‘On the third issue the learned Judge based, his finding on 
Mayne's Hindu Law, para. 458, and the decision of the Madras 
High Court in Appeal No, 27 of 1907. On the 4%» issue he 
found that the evidence was insufficient to establish а custom • 
disentitling plaintiff to maintenance. In the result he deerfed 
maintenance at the rate of Re. 800 per month. 

The judgment in, Appeal No. 27 of 1907 was given by Wallis 
and Sankaran Nair JJ.,on August 3, 1909, in Chettikulam 
Prasanna Venkatachella Ieddiur v. Chettikulam Kumara 
Venkaiachella ‘Reddiar (unreported). The material part of 
the judgment is as follows:— 

The lÉarned Advocate General... contended that іп the case of aa 
impartible Zemindari tho junior members of the family have no legal right to 
maintenfnoe, a conclusion Which he aygues, follows logically from the recent 
decisions of the Privy Uounoil as to the nature of an impartible Zemiifdari, 
We are not prepared to accept this contention which, we may observe, was 


given up in the Court below. Jn Raja Yarlagadda Malhkarjuna Prasada 
Nayadu v. Raja Yarlagadda Durga Prasada Nayadu (L L. В. 24 Madras 
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147,) at page 157. their Lordships distinotly reoognise the right to maintenance 
of the junior members of a raj or other jimpartible estate. A similar claim 
was allowed without opposition in the Udayarpalayam case І, І, К. 98 Madras, 
508, and so far ag our knowledge extends isin accordance with the usage 
prevailing in Southern India, 


In the present case both parties appealed to the Madras 
High Court, which varied the Agent’s decree to the extent of 
allowing plaintiff Rs, 5,000 for a house, but otherwise con- 
firmed it. р : 

Thereafter both parties appealed to the Privy Council. 
The plaintiff subsequently withdrew his appeal (which was on 
the question of amount only) on an undertaking to pay costa, 

At the hearing of defendant’s appeal / . 


De Gruyther K. C. and Kenworthy Brown, for appellants, 
submitted that the appeal was concluded by the recent decision 
of the Board in Ramo Rao v. Raja of Pittapur™, 

Plaintiff’s claim was based on the general Hindu law: in 
view of the recent decision it is no longev'tenable. It was not 
based on the custom or family usage, nor did plaintiff adduce 
any evidence to prove any such usage. The burden of proof 
was wrongly placed: it lay on plaintiff to allege and prove 
a custom under which he could claim maintenance. The 


‘lower Courts have proceeded on decisions which are now 
' overruled. . 


Dunne К. О. and Dube, for respondent.—Plaintiff’s claim wag 
based on the custom of the family as well as on Hindu law. 
Defendants have failed to prove the custom they set up in 
variation of that alleged by plaintiff. In any case we should 
have an opportunity of adducing evidence : the suit should be 


. remitted for the trial of an issue on the footing of what is 


now settled to be the law. 

De Gruyther К. C. submitted that if the case were remitted 
the question as to the amount of the maintenance allowance 
should be left open. 

Dunne К. C —Both Courts have concurred as to the amount 
of the allowance. We submit the Board will not interfere 
with their finding, the more so as the matter is largely one of 
discretion. E 


Their Lordships’ judgment was delivered by 


Viscounr Cavt.— This is an appeal from a decree of the 
High Court of Madras, which affirmed, with a variation, the 





(1) (1918) L. В, 48 І. А. 148; -0 Bom L, В. 1006. 
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decree of the Agent to the Governor at Vizagapatem, dated 
the 22nd December, 1909. 

The suit was brought by the plaintiff, who is the cousin of 
the first defendant the Maharajah of Jeypore, for maintenance 
out of the impartible estate held by the defendant. In con- 
sequence of previous decisions of the Courts, the case took a 
course which makes it impossible finally to determine the 
matter today. 

The plaintiff in the action rested his case upon the contention 
that, according to the general Hindu law, he, as the son ofa 
brother of the late Maharajah, was entitled to maintenance out 
of the estate. The defendants in their statements, proceeded 
more or less upon the same basis, but alleged a special custom 
which deprived the plaintiff of that which was treated as being 
his primd facie right. 

„Upon that,: issues were framed, the important issues being 

the third and fourth. The third issue was :—Whether, if the 
plaintiff reverted to his natural family, by reason of his adop- 
tion into another family being invalid, the first defendant is 
bound to maintain him according to Hindu law out of the 
income of the Jeypore Zemindari. The fourth issue was :— 
“ Whether, according to the custom among Uriya Zemindars 
or the custom of the family, the first defendant ia not liable 
‘to maintain the plaintiff out of the income of the Jeypore 
Zemindari. " | ` 

Both Courts acting, as they considered, upon the existing 
authorities, answered the first issue in the affirmative and, 
upon the evidence, answered the second issue in the negative; 
and, accordingly, maintenance was decreed to the plaintiff. 

Since those decisions were given this Board, in the case of 
Rama Rao v., Raja of Pitiapwr,? has decided that, 
apart from custom and from certain near relationships to the 
holder the junior members of the family of a zemindar entitled 
to an impartible zemindari have no right to maintenance out 
of it, and that there is no invariable custom by which any 
member of the family beyond the first generation from the 
last holder can claim maintenance as of right. 

In vieW of. that decision, it is plain that the issue which 
should have been triad was not that which in fact was tried 
but “ Whether according to the'custom among Uriya Zem?n- 
dars, or the custom of the family, the plaintiff is entitled to 
maintenance out of the income of the Zemindari” ; in other 


(1) (1918), L, В, 45 I, А, 148; 20 Bom, І, R. 1068. 
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P.C. words, the burden should have been put upon the plaintiff to 
1919 prove the custom entitling him to maintenance, and not upon 
—7 Ње defendants.to prove a custom negativing the ordinary law. 
ge denn ?' That being so, it appears to their Lordships that, in order 
Жы to do justice, the case must be sent back, in order that the 
As E inu issue which their Lordships have defined should be tried, 
Visecuni Cao, 204 accordingly the cease should be remitted to the High 
E Court in order that they may direct that issue to be tried, 
and may dispose of the case in accordance with the finding. 
Their Lordships have considered whether the question of 
amount should also be remitted; but, upon the whole, they 
have. come to the tonclusion that if as the result of thè issue 
now directed, the plaintiff is found entitled to maintenance, 
the’ amount fixed by the High Court should not be disturbed. 
Their Lordships will, accordingly, humbly advise His 
Majesty to remit the matter for the purpose mentioned.  . 
The costs incurred in the Courts Below will follow the 
ultimate event of the proceedings. There will be no costs of 
this appeal. 
As regards the cross-appeal which was withdrawn on an 
undertaking to pay the costs, that undertaking will of course 
remain unaffected by the present order ав to costs. 


А. P. P. Case sent ‘a 


Solicitors for appellanta: T. L. Wilson & Co. 
Solicitor for respondent: Douglas Grant. 


- ADMIRALTY JURISDICTION (1х PRIZE ). 


Before Sir Norman Macleod, Kt., Ohief Justice, 
1919 THE KARADENIZ* 


Prize Qourt— Vessel—Qwnership--Seizure as prize—Oommercial domicil—Oondem- 
nation of vessel. 

A vessel belonging to the claimant, who was the subject of the Shah of 
n _ Persia but whose commercial domicil was Turkey, entered into the Port 
of Bombay before the outbreak of war between Great Britain and Turkey. 
She was seized a8 a prize, under the orders of Government, after the 
commencement of hostilities. The owner having claimed restijution of the 

e vessel on the ground that the capture was illegal:— 
Heid, that the vessel must be condemned as lawful prize, because 
on the outbreak of war the oclaimant’s commercial domicil was Turkish 


* Case No.3 of 1915, 





E 


VOL. хі. ] THE BOMBAY LAW REPORTER. 


and he was engaged in trade in enemy territory, and at the time of thé 
capture he had no intention of removing that domicil to a neutral country 
and to prevent the vessel from reaching enemy territory. 


- Peize Court proceedings. 

On 15th August 1914, the claimant, Socrates ЖОС 
who was a Greek born in Constantinople but . subsequently 
became a Persian-subjeot, purchased from Seir Safani & 
Co., a steamship company, at Constantinople, the steamer 
Karadeniz for £ 15,000. А 

The purchase was completed on the -same.day according to 
the law of the land at Constantinople and, the document 
evidencing the sale was filed by the claimant with the Consul 
Gener&l for Persia who on ihe same day issued a certificate 
evidencing the said sale. The vessel was renamed “ H amadan” 
on the day of its purchase. 

On. tbe day of the sale Seir Safani & Co. had informed the 


claimant that the Karadeniz was lying at anchor at Hodeida in - 


the Red Ses and that¢elegraphic instructions were transmitted 
to the Captain informing him of the sale and asking him to 
wait for his papers and further instructions. The Persian 
Consul General at Constantinople wired in the same terms to 
the Persian Consul at Hodeida. 

On 19th August 1914, the claimant was informed by Seir 
Safani & Co. that they had received a wire from their Hodeida 
agent that at the date of the sale the Karadéniz was on the 
high seas between Hodeida and Bombay. 

The Karadeniz was not permitted to leave Bombay in 
September and October 1914 by the Port Officer.» The claimant 


on receiving telegraphic communication from the Captain saw. 


the Persian Consul General at Constantinople who ififormed 
the British Consul. General at Constantinople about the 
salo. The matter was brought to the notice of the British 
Ambassador at Constantinople and the original bill of sale 
was forwarded to him. 

Ла November 1914 war broke out between Great Вен 
and Turkey, and on loth November 1914 the Karadenis 
was seized and captured as a prize of war. . 

At the time of the.capture there were no contraband goods 
on board the* Karadeniz and. no subject of the Turkish 
Government or enemy of Great Britain had any share, right, 
title, or interest in her. ; 

: The бапа submitted that there was no just ground for 


936 
о. а J, 
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the éaptüre and detention of the said vessel, that he had 
suffered damages to the extent of Rs. 1,40,500 by reason of 
her detention in Bombay since September 1914. He prayed 
for a decree fer restitution of the vessel and Rs. 1,40,500 


-damages and ‘costs. 


The Port Officer at Bombay in his affidavit stated that the 
Karadeniz arrived in the Port of Bombay on the 19th of 
August 1914, flying the Turkish Flag: On 21st of September 
1914 he received a reporf that the name of the said steamer 
had been changed and that the Persian Flag had been hoisted 
instead of the Turkish Flag. The Master of the said steamer 
was thereupon intimated that until he saw the Ship’s Register 
no change of name ôr nationality could occur or be recognised. 
The Persian Consul at Bombay informed him that under 
instructions received from his Government he had given a 
certificate to the said ship and that she belonged to a Persian 
subject, but the Persian Consul was told that the Ship's 
Register must be produced. The Ship’s-Register and the bill 


‘of sale were not produced before him. 


The Officer who captured the vessel in his affidavit stated 
that on lst of November 1914 it was notified in the Gazette 
of India that war had broken out between His Majesty and 
Turkey; and that the said ship being then entitled to fly only 
the Turkish Flag was, as being an enemy ship, taken and 
seized as Prize by him on 13th November 1974 under the 
Government orders. 


Strangman,and Nicholson, for the Government. 
Mirza and Inwerarity, for the claimant. 


Mactrop C. J.—On the llth March 1915, I delivered a. 
hreliminary judgment in the matter of the SS. Karadeniz. 
І was then of opinion that I was bound*by an Order in 
Council of the 20th August 1914 to consider the Declaration 
of London as governing this case, that under Art. 57 of 
the Declaration the neutral or enemy character of a vessel 
is determined by the flag she is entitled to fly, and that 
before the capture the Persian Government had recognised 
this vessel’s right to fly the Persian Flag. That therefore 
the vessel could not be condemned ав lawful prize unless I was 
satisfied that in spite of the apparent validity of the transfer of 
the vessel to the claimant, the control of the vessel remained in 
the hand of the Turkish vendors. On the evidence there 
wes considerable justification for my holding that there 
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was an- arrangement between the claimant and the, vendors 0.0. J. 
that the latter should retain the control of the vessel and 1919 
use the transfer asa means of getting her to the nearest `Z 
Turkish port under the Persian Flag, but the claimant asked к 
to be allowed to produce further evidence regarding the 
bona fides of the transfer, so I directed the cause to stand over 
for further proof. Some further evidence has now been 
taken in England on Gommission but owing to the continu- 
ance of hostilities the claimant Has been unable to procure 
the evidence he wanted from Constantinople. However, 
owing to a recent decision of the Privy Council the Govern- c 
ment have asked me to set down the cause for further argu- 
menfand I have heard the arguments of counsel on the ques- 
tion whether the vessel should not be condemned as lawful 
prize on the ground that the commercial domicil of the claim- 
ant at the time of the capture was Turkish. Their Lordships 
of the Privy” ‘Council held in The Zamora that while the 
Crown cannot by Orders in Council prescribe or alter the law 
tobe administered by & Court of Prize, the Court would act 
on Orders in Council in every case in which they amount to 
a mitigation of the Crown’s rights in favour of the enemy 
or neutral, as the case may be. 

Then, in The Proton? the question arose whether Art. 57 
of the Declaration of London which it was declared by the 
Declaration of London Order in Council No. 2 of 1914 should 
be adopted and put in force, prescribed the law to be adminis- 
tered by a Court of Prize or directed that the rights of the 
Crown were to be mitigated in favour of а n$utral or of the 
enemy. The judgment says: 

"In their Lordships’ opinion the former is the effeot of the article, 16 de- 
clares that a Court of Prize shall determine the character of a vessel alleged 
to be of enemy character by one single circumstance, tbe charaoter of the fg 
which she is entitled to fly, and not by the entire body of relevant oiroumstan- 
ces, whioh determine the truth as to that charaoter. This is a positive 
prescription as toa material part of the law of evidence...The terms of this 
article are little adapted to a waiver of His Majesty’s rights in favour 


of others: they clearly purport to presoribe the law on atopic whioh has 
been the subject of many decisions”. 

In my previous judgment I said: 

‘But for the change effected by Article 57 there would have been no diffi- 
culty in deciding this case. According to the authorities the claimant at the 
outbreak pf hostilities for the purposes of Prize Law would be considered a 
Turkish subject by reason of his mercarftile domioil unless within a reasonable 
time he transferred himself and his property to another country: Bee The ° 


(1) [1916] 2 А. C, 37. '(2) [1918] A, О. 578, 581, 


Macleód O J 





R, 118 


938 
О. О, J. 


1919 
—— 


Tm 
KABADENIZ 


а. 
Macleod C. J 


THE ВОМВАЎ LAW REPORTER. [ VOL. xxt 


Arie(1) But this he had no intention of doing. It was by mere chance that he 
was at Piræus when the war broke ouband in his evidence he said that he 
intended to go back as soon as the Dardanelles were open to look after his 
businesá; It was immaterial to him whether war was going on or not,” 


I have now been asked by counsel for the claimant to 
reconsider the opinion I then expressed regarding the com- 
mercial domicil of the claimant, when the question was one 
of mere academical interest, while counsel for Government 
contend that on the authority of The Proton it is clear that 
the vessel must be condemned unless I can come to a different 
conclusion. Iam not prepared to say now that the question 
ів so free from difficulty as I thought it was when I delivered . 
(my first judgment. e 

However it has been argued for the claimant that I definitely 
decided that I was bound by the Order in Council and that it 
is not open to me to reconsider the саве in the light of the 
judgment of the Privy Council in The Proton. I think I am 
entitled, before final judgment is given, either condemning or 
releasing the vessel,to reconsider any opinion I have previously 
expressed. 

The Hague Convention does not apply to this case as it was 
not ratified by Turkey. If then I can find that the Karadeniz 
bore an enemy character she must be condemned, I shall now 
consider the authorities on that point. 

©© If a person has a settlement in a hostile country by the maintenanos 
of в commercial establishment there, he will be considered a hostile characters 


and a subject of the enemy’s country, in regard to his commercial transaction, 
connected with that establishment(2).” 


In The Indéan Chief it was laid down by Sir William Scott 
that for all commercial purposes the domicil of the party with- 
out reférence to the place of birth becomes the test of national 
character. The character that is gained by residence ceases 

y non-residence and is an adventitious one, no longer adher- 
ing to the subject of it from the moment he puts himself in 
motion to quit the country sine animo revertendt. 

Therefore Kent says that the most important test is the 
animus manendi. 

In The Gerasimo “, it was laid down that: 

* The national character of a trader is to be decided for the purposes of the 
trade, by the national character of the place in which itis carried on, Ifa 
war breaks out, a foreign merchant carrying on trade in a belligerent country 
(1) (1857)8 English Prize Oases 6005 (8) (1801) 3 Rob. 12,20. 

606 (4) (1857) 11 Moor, P. О, 88, 96. 





(2) Kent’s International Law, p.217 
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\ 
has a reasonable time allowed him for transferring himself and his pro- 0. C. J. 
perby to another country," | 1919 


‘The property of a person not resident in enemy territory | —— 
may acquire & hostile character. A Тнк 

In The Jonge Klassina™ в claim was made by а Мг. Ravie HARDEN IE 
describing himself as Ravie of Birmingham to certain goods Масей C. J. 
coming to be imported from Holland under the authority of SE 
a licence. Ravie had been to Amsterdam in connection with 
the export of the goods and the Court ordered their confisca- 
tion on the ground that it appeared from the evidence that 
Ravie had been as substantially employed in the trade of 
Amsterdam ав any other mercantile firm of that place. ' 

IneThé Ann® the ship under American colours was seized 
in the river Thames on the Ist August 1812. A claim was 
made by the master who was also sole owner of the ship 
describing himself to be a British subject and as such entitled 
to the benefit ‘of an Order in Council of November 1812 direct- 
ing the restitution оё British ships under the American Flag. 
The claimant said he was born in Falkirk in Scotland, that 
during the last seven years he had been chiefly at sea but 
when at home he had lived and still lived at Bathgate in the 
Shire of Linlithgow, where his wife and family were, that he 
was a British subject but that about sixteen years ago he had 
been admitted a citizen of the United States of America for 
the purpose of commerce only. The Court said: “Why, 
this transaction is for the purpose of commerce: According 
to his own account, then, he ceased to be a British subject for 
commercial purposes.” Nor did the mere circumstance of 
leaving his wife and family in Scotland avail him for the 
purpose of retaining the benefit of his national character. 

In the leading American case of The Venus, Rae Master ° 
the decisions of the English Courts on the subject of natiofial 
character acquired by residence and on the consequences of 
such acquired character were recognised as being founded on 
sound principles of public law. 

«Ав a consequence of the doctrine of domicil, the Court decided (by a 
majority ) that if a oltizen of the United States should establish his commer- 
oial domicil in a foreign country, and hostilities should afterwards break out ME 
between that country and the United States, his property, shipped before 
knowledge of th8 war, and while that domicil continued, would be liable to 
capture,gn the ground, а his permanent residence had stamped him with 
the national character of that country... The doctrine of enemy's ргорргоу, 

(1) (1804) 6 Rob. 297. (3) (1814) 8 Oranch 253, . 
(2) (1818) 1 Dod, 221, 223. 
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arising from a domicil in an enemy's country, is taken strictly; and equit- 
able qualifications of the rule are generally disallowed, for the sake of pre- 
venting frauds on belligerent righta, and io give the rule more precision and 
сечашуп ” 


' In' The Eumeus’® decided in November 1915, Sir Samuel 


Evans said that Professor Dicey’s definition of ‘ commercial 


domicil’ as such residence in а country for the purpose of 
trading as makes a person’s trade or business contribute to or 
form part of the resources of sueh country and renders it 
therefore reasonable that the hostile, friendly or neutral 
character should be determined by reference to the character 
of such country was sufficiently clear and accurate for 
practical purposes. a ae 

It ntust be noted however that a person who has an interest 
in a house of trade in one country although not resident 
there is sometimes said to have а commercial domicil in that 
country and a personal domicil in the country*in which he 
resides. .See The Anglo-Mexican®: j 

“ Again, it seems clear that a neutral wherever resident may, if he owns 
or is a partner in a house of*business trading in or from an enemy country, be 
properly deemed an enemy in respect of his property or interest in such 
business, He acquires by virtue of the business a commercial domioil in the 
country in or from which the business is carried on, and this commercial 


domioil, though it does not affeot his property generally, will afoot the assets 
of the business house or his interest therein with an enemy character,” 


From the opinion of the majority in The Venus, Marshall C. J. 
dissented, contending that a commercial domicil wholly acquired 
in time of peace ceases at the commencement of hostilities, that 
the presumption of an intention to return to the native country 
at the first opportunity i is to be entertained and that this presump- 
tion ought to shield the property from condemnation until delay 
or circumstances destroy that presumption. If then property 


' ofa neutral with a commercial domicil in belligerent territory 


is liable to capture although shipped before ‘the outbreak of 
war it would follow that a ship belonging to such a neutral if 
captured at sea or in port on the outbreak of war would be 
liable to be treated as an enemy ship although the owner 
may have had no opportunity of absolutely relinquishing his 
commercial domicil. 

I have searched through some hundreds of deeisions of 
the Prize Courts of the Allies during this war in the hopes 
of finding a case the facts of which were in any way 
approximate to the facts in this case, but without 


(1) Kents International Law, p. 223. 32 T. L. В. 195. 
(2) (1916) 1 Br. & Col P, 0. 605; (3) [1918] A. C. 492, 425, 
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success. The Venus, Rae Masier™ wae referred to by Sir 
Samuel Evans in the case of The Manningtry™ decided 
in October 1915. Certain goods had been shipped before the 
outbreak of war by a partnership of four mefnbers, three of 
whom were in the position of British subjects and the fourth 
was a German subject. The place of business was in 
Germany. The President said : 

* The question to be determined would be what the position was in the 
circumstances of this case with regard to the fight of capture or seizure of the 
goods at sea after the commencement of hostilties. If a subject of a 
belligerent or a neutral had a busineas in hostile territory at the outbreak of 
war, and resided there, he would, according to international law, have a 
commercial domicil there, and his goods would be subject to capture ab sea 
after h€atilities, although shipped before the war,...fT'he Venus,8 Oranoh 958) 
Apart from a commercial domioil by residence, the property of a person may 
acquire a hostile character, independently of his national character or his 
personal residence, If а person be a partner in a house of trade in ап enemy’s 
country, he is, as to the concerns and trade of that house, deemed an enemy : 
Pratt’s Кап, of Story, p. 60; and the property of the house of trade established in 
an enemy country is considered liable to capture and condemnation as prize: 
Wheaton, Inter. Law, 4th Вап. (1004), s. 834. The rule is sucainotly stated by 
Story J. in ‘ The Friendschaft’, 4 Wheaton atp. 107. ‘It has been long since 
decided in the Courts of Admiralty, that the property of a house of trade 
established in the enemy’s country, is condemnable, as prize, whatever may be 
the domictl ot the partners. ‘he trade of such a house is deemed essentially a 
hostile trade, and ‘the property engaged in it is, therefore, treated as enemy’s 
property, notwithstanding the neutral domicil of any of the company’. But 
ib seems also to be settled that in such cases confiscation will not take place at 
the commencement of war, if the trade has been carried on during peace, 
unless the person affected continues his connection with the trade after the war: 
Pratts Ed. of Story, p. 6l...The Vigileniia, 1 О, Rob, 515. It is not easy to see 
why, in the case of a partner in a hostile house of trade, time should be given to 
sever connection after war before confiscation by capture at sea is per- 
mitted, when no such-opportunity аз given io a person having a commercial domictl 
by residence in hostile territory. But I accept the law as ib stands”. e 

In his dissenting judgment in The Venus, Rae Master 
Marshall C. J. discussed how a commercial domicil might Be 
terminated. He said :— ` 

“Tf a British subject, residing abroad for commercial purposes, takes decided 
measures, on the breaking out of war, for returning to his native country,” 
and again, 

“ Ап immediate discontinuance of trade, and arrangements for removing, 
followed by actual removal within а reasonable tame, unless detained by 
causes which might sufficiently account for not removing, would fix the 
intention to*ehange the domicil ”. 


In The Manningiry® the President decided that the British 
partners had not taken immediate steps, as their duty was,,at 
the outbreak of war to divert the goods from reaching Ger- 


(1) (1814) 8 Cranch 258, 314, 316, (2) [1910] P. 329, 339, 340, 
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many and condemned their shares. If they had been neutral 
the case would have been different. . 

“The question turns upon the stage at which in the oase of a pre-war ship- 
ment a neutral parPner in an enemy house,of trade ceases to have his share in 
the partnership property protected from confiscation...One test would be 


, whether the neutral partner has done anything actively after the commence- 


ment of hostilities to further or facilitate the delivery of the goods to the 
enemy house.,.If the neutral доев no aot after the war ın regard to the goods, 
but merely allows them to proceed in the ordinary oourse, I find it difficult to 
hold that his share in the goods 4nnocently shipped should be forfeited. He 
has no duty in regard to the goods towards the belligerent State to stop their 
delivery because he has an undivided sharein them. His situation appears to 
me to differ in that respect from that of a partner who is a subject of the 
belligerent Steté."(1) ‘ 

It would also seerfi that in the. President’s opinion a British 
subject carrying on в business in Germany but not resident 
there would be allowed an opportunity to sever his connection 
ashe cites with approval a passage from Calvo, Vol IV, 
в. 1987, p. 70: e 

** According to these principles, if a merchant dqfhioiled in a neutral country 
does nob take ab the commencement of the war immediate measures for with- 
drawing his goods from a commerce which has no longer a neufral character 
and to which he could legitimately attend in tıme of peace in the country of a 
belligerent, he cannot guarantee his goods from capture and from hostile oon- 
fiscation by alleging that personally he resides in a neutral country.” 


In these days there would no doubt be difficutties placed in 
the way of withdrawing property, but I presume from this 
passage that if a British or a neutral subject engaged in trade 
in Germany at the outbreak of the war in August 1914, but 
not resident there, had goods at sea belonging to that trade, 
they would net be liable to capture and confiscation, provided 
the owner had taken such immediate steps as were open to 
him to divert the goods from that trade. | 

These questions were discussed by Judge Cator in the case 
of The. Luizow (No. 4)* before the Egyptian Prize Court in 
March 1916. 

The Lutzow was a German ship which was captured 
and condemned as prize. A claim was made to certain 
goods on board her by the American Trading Company 
which had а branch in Hamburg. The goods had been bought 
by the Hamburg branch and had been shipped for transmision 
to another branch at Kobe. It was held that at fhe time of 
the capture the ownership was in the Hamburg buanoh and 
the goods were therefore to be treated as prima facie belonging 
(D The Anglo-Mexican, [1916] Р, (2) (1916) 2 Br, & Col Р, О, 122, 

112, 116, 129, 134, 
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to an enemy. The learned Judge oriticised adversely the law . 0. 0. J. 
as laid down by the majority of the Court in The Venus, 1919 
Rae Master. He referred to The Ocean? in which a British sub- ~~ 
ject settled as a partner in a house of tradein Holland had made C M 
arrangements for dissolution but was only prevented from 
removing personally by the violent detention of all British 
subjects who happened to be within enemy territories -at the 
breaking out of war. Sir William Scott said :— 


“Tt would, I think, under these circuntstances, be going farther than the 
principle of law requires, to conclude this person, by his former occupation, and 
by his present constrained residence in France, во, as not to admit him to have 
taken himself out of the effect of supervening hostilities, by the means which i 
he had used for his removal”. 


J udge Cator remarks: '"This...was the case of в partnership, 
but Sir William Scott makes no point of that fact”. Again The 
Venus “declares that the supposed right of election on the 
outbreak of war does not exist". ‘This doctrine”, it says, “is 
believed to be as unfounded in reason and justice as it is in 
law”. But the learned Judge declined to consider the decision 
in The Venus good law. He concludes: 

“ No one can wish to inflict needless hardship on British subjecta or on 
neutrals, and if on the outbreak of war в non-enemy, be he neutral or British, 


resident or non-resident, promptly closes his business and merely takes the 


steps necessary фо remove his own:property from the enemy country, I think 
he is entitled to do во”, 


The learned Judge further expressed the opinion that Sir 
Samuel Evans in The Manningiry had not approved of the 
decision in The Venus, but from the passage which I have 
underlined above, it would appear that the ‘President felt 
himself bound to accept the decision although He thought that 
there was a good deal to be said in favour of the dissenting 
judgment, | 

In May 1915 the Prize Court at Malta had to deal 
with the claim of one S. Hovaghimain to certat goods 
forming part of the cargo of the SS. Erymanthos, a German 
steamer, which was captured and condemned as prize. The 
claimant was an Egyptian subject and a sleeping partner іп a 
firm at Alexandria, but he was domiciled and carried on busi- 
ness in Constantinople. On the outbreak of war he left re 
Constantinople and came to reside in a neutral country. The 
Court expressed the opinion that he was not to be treated as 
an enefhy subject. The facts eof the case are not very fylly 
set out on the record, but if, as it seems, the goods wer? con- e. 
signed to the claimant аф Alexandria, the Court may have 


(1) (1804) 5 C. Rob, 90, 91. 
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О. €. J. considered that they did not belong io the trade carried on in 
1919 enemy territory. 

жй The decision of Judge Cator was reversed on appeal by the 

eee Privy Council {The Lutzow™) on the ground that the goods 

dn a. 3 had been ordered by and belonged to the Japanese branch, 


"Their Lordships said at p. 441: 

"On the outbreak of war the appellants were entitled to save themselves 
from being treated by Great Britain and her Allies as an enemy in respect of 
their German branch by promptly ceasing to carry on trade in Germany, 
and if for the purpose of doing so they removed from Germany by sea any 
property they then had in Germany it would during its transit for that purpose 
be free from seizure and condemnation as enemy property.” 

In The Anglo-Mexican™ & claim was made by & naturalised 
American who had & one-fifth share in a German partnérship, 


Their Lordships said at p. 425: 


“ An acquired domicil may be abandoned, and if prior to the actual cap- 
ture the owner has already done some unequivocal act indicating an abandon- 


* ment of his acquired domicil in the country of the enemy, the goods will prima 


facie be treated as belonging to a neutral It has been sometimes urged that 
neutrals, resident іп a country which by the outbreak of hostilities becomes 

an enemy ‘country, ought to be allowed & reasonable time after such outbreak 
to elect whether they will abandon or retain ther acquired domicil. This 
point was disoussed in The Venus. In that case the majority of the Judges of the 
Supreme Court of the United States decided against allowing any interval for 
election.,..The English authorities are not conclusive ope way or the other, 
The point does not, however, fall to be determined on this appeal, for the 
respondent was not at the outbreak of hostilities permanently resident in 
Germany”, 

Their Lordships also said : 

“Tf (a neutral not resident), having such a commercial domioilin a country 
which by the outbreak of war becomes an enemy country, desires to avoid 
the consequences entailed by such domicil, he may avail himself of the interval 
allowed by law to discontinue or dissociate himself from the business in ques- 
tion. Ingsmuch, however, as goods at sea when the war commenced may be 
captured before such reasonable interval has elapsed, the Court will in a proper 

ase take notice of a discontinuance or dissociation taking place after the 
capture. or will even adjourn proceedings in the Prize Coprt to give an opportu- 
nity for such discontinuance or dissociation”. 

There are therefore four classes of neutrals who may be 
engaged in trade in enemy territory on the outbreak of war. 

1. Resident; 2. Non-resident; 3. Resident and partners 
with enemy subjects; and 4. Non-resident and partners 
with enemy subjects. 

The property of class 1 would be liable to capture at sea 
and confiscation on the outbreak of war if the “decision i in The 
Venus must be followed, butethe decision of the- Privy Council 


in The Gerasimo seems to lay down the opposite view and 
(l) [1918] A. С. 485,441) — — (3) [1918] A. C. 429, . 425, 433, 484, 
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allow -such a neutral а right of election. Ths property of 
class 2 would not be liable provided the claimant took imme- 


diate steps on the outbreak of war to. prevent it reaching ' 


enemy territory. 

In classes 8 and 4 there seems to be а distinction according 
as the claimant is a subject of the other belligerent country 
or of a neutral country. 

In the case of the fotmer a British subject at any rate is 
bound to take immediate steps to divert the goods from resch- 
ing enemy territory. 

In the case of the latter, ifin class 4, he is only bound to 
refrain from taking any active steps to enable the goods to 
reach enemy territory. If in class 8 I presume his duty 
would be the same though I have not found any decision on 
the point. 

Now the present claimant as regards the Karadeniz which 
Was his own private property clearly comes within class 1 
unless the fact that Не was by accident temporarily residing 
in Greece at the outbreak of war can bring him within class 
2. Such a-question as far as my researches have gone has not 
been discussed before. It seems to me just possible that в 
Court of Prige-guided by principles of equity might decide in 
favour of such a claimant, even if it held that he came within 
class 1, provided he took immediate steps to announce his in- 
tention of abandoning his enemy domicil and to prevent the 
goods from reaching enemy territory. 

It cannot be disputed that on the outbreak of war with 
Turkey the claimant’s commercial domicil was “Turkish, He 
was born in Constantinople, he had always resided and carried 
on business there. About 1912 he became a Persian subject 
in order to free his children from the obligation to serve 4n 
the Turkish army, but that made no difference to the* way in 
which his business was conducted. He left Constantinople on 
the 21st October for Pirceus because he had heard that one of 
his ships had been damaged there in a collision, but up to the 
5th November he had disclosed no intention of giving up 
his business in Constantinople. When war broke out he sent a 
man to Constantinople to remove his wife and family as he was 
afraid for their safety because they were Greeks, and they 

arrived at Piræus about the 18th» or 14th November, but that 
by itself would not constitute a step towards getting rid of 
his commercial domicilin Turkey. See Phe Ann. 

He said in examination-in-chief that he did not intend to go 

R, 119 2 
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back to Constantinople as long as the present Government 
was in power. In erose-examination he said : "I object to the 
Young Turks’ Government. I shall go back as soon as the 
Dardanelles are opened. It is immaterial to me whether war 
is going on or not. I want to go to look after my business.” 
It was suggested that as the evidence was given on the 28rd 
February, two or three days after the Allied Naval Forces had 
commenced an attack og the Dardanolles, that the claimant 
was referring to the possibility of the forcing of the Straits 
and the capture of Constantinople by the Allies, but I do not 
think the claimant can be considered as meaning anything 
more than that he wanted to get back to Constantinaple as 
goon as he could. Then in re-examination he said :“ If-I got 
to Constantinople I would try and get my ships to Piræus. I 
have some immoveable property and some cash there 
(Constantinople). I don’t want to trade there while war 
continues.” ee Е 

The claimant had a partner called’ Bachrato, в Turkish 
subject, in Constantinople, who was looking after the agency 
business with reference to the other steamers in which the 
claimant had an interest, and if the Karadeniz had not 
been seized in Bombay there is no certainty thatethe claimant 
would not have returned to Constantinople, or, if he had 
elected to remain at Piræus, that he would not have continued 
to direct the business at Constantinople from there. 

The difficulty of the case lies in the fact that it may be 
said that he came within class 2 above,and that he had no 
opportunity after the declaration of war, when he happened to 
be in Gfeece, of making his election to retain or renounce his 
commercial domicil. It may well be that finding himself out- 
side Turkey, and recognising the impossibility of removing his 
property from Turkish jurisdiction, he might have decidéd on 
carrying on such business as he could with the ships under 
his control outside Turkish limits, and it might therefore be 
conceded that thus he would have done everything in hig 
power which the Law of Nations required, to giveup his com- 
mercial domicil in Turkey so as to render immune from cap- 
ture property connected with а business carried,on Without the 
limits of Turkish territory. What importance is фо be at- 
t@ched to his answers in rb:examination? Ніз objection to 
the Turkish Government must have been one of very recent 
growth as he had made no attempt to remove himself from 
subjection to it before November 1914. In au unguarded 

4 е 
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moment he said in cross-examination he wanted to go back to 
look after his business, not to remove it, it did not matter to 
him whether & war was going on or not. Then he saw his mis- 
take and said that if he got to Constantinople he would try and 
get his ships to Piræus. Against that there was the undeni- 
able anxiety of the claimant as soon as he had bought the 
ship to get her out of Bombay to Busrah, a Turkish Port, On 
the 16th and 19th November he got telegrams despatched 
from Piræus inquiring whether the ‘ship had left for Busrah, 
Is that consistent with an intention after the outbreak of war 
to remove his property as far as possible from Turkish Terri- 
tory? Does it not rather point to the fact that his after-expressed 
intenfion was influenced by the ship not‘having been able to 
proceed to Busrah and having been captured in Bombay? Is 
there anything to lead me to suppose that if the ship had got 
to Bugrah the claimant would have done anything to get rid of 
his commercial domicil in Turkey? Can it besaid that the 
claimant was sine ano revertendi? On the best consideration 
that I can give to these questions I have come to the conolu- 
sion that on the outbreak of war the claimant had bis com- 
mercil domicil in Turkey, and that at the time of the capture 
and for many months after he had no intention of removing 
that domicil'to a neutral country. Nothing issaid in the 
claimant’s petition of the 15th January 1915 regarding any 
such intention. The only evidence now is the claimant’s 
statement made before me at a time when it was clearly in- 
fluenced by the events which had happened and made in con- 
tradiction to his evidence already given. Therefore even if 
the claimant can be considered as belonging to class 2 he has 
not proved what it was necessary for him to prove in order to 


save the ship. е 


If The Venus is not to ‘be followed, and no distinction 
can be drawn between classes 1 and 2, both having a right to 
elect, the result will be the same. 

7 If the claimant on the outbreak of war had directed that the 
ship should remain in Bombay and had announced that he dis- 
sociated himself entirely from his business in Turkey, leaving 
the question of his being able to remove his property from Tur- 
kish territory to depend on the attitude of the Turkish Govern- 
ment, I'do not think it would«have been according to the 
. law administered by Prize Courts to condemn the ship. But 
the claimant did absolutely nothing towards abandoning 
or denouncing his Turkish domicil. He does not come within 
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0. O.J. the scope of the judgment of Marshall C. J. in The 

1919 Vents when he said “there must be an immediate dis- 

7. ` continuance of trade and arrangements for removing followed 
KAnADHEIS by actual remov$] within a reasonable time ” 

Therefore, in my opinion, on the best donsideration І oan 
give to this very difficult case the ship must be condemned 
as lawful Prize. This decision whether reversed or upheld 
on appeal still leaves open the question’ whether the transfer 
to the claimant was made In good faith. i 


Macleod О. J. 


Order ассо" TOSS 


^ Solicitor for the eisai: J. C. G. Bowen. 
Solicitors for the daimant: Mirza, Mirza & + Матай, 








ORIGINAL CIVIL. 





Before Mr. Justice Marten, ° 
1919 KHEMCHAND ISSARDAS 
—- j v. | 
February 15 KHAIRUDDIN RANGLAHL? : 


Interpleader suit—Non-oppearance of defendant—Olaimants— Plaintifa in равзевв- + 
ton of money—Plaintifs to be discharged from all liability on payment of 
money into Court—Practice—Cinl Procedure Code (Act V of 1908), О 
XXXV, rv. 4. 

The plaintiffs, who were in possession of a sum of money, filed an 

- interpleader suit against the two rival claimants, The claimant-defendants 
did not appear at the trial :— 

Held, that th® proper order would be to discharge the plaintiffs from all 
liability to the defendants in respect of the money and dismiss them from 
the suit, and to direot them to pay the balance into the Court to the 

s credit of the suit after getting their taxed costa, 
fo fgcts, so far as they are necessary, appear in his Lord- 
ship’s judgment. 


M. С. Setalvad, for the plaintitfs. 
Defendants Nos. 1 and 2 did not appear. 


MARTEN J.—This is а very curious case. It is an inter- 
pleader suit brought by the plaintiffs but neither of the two 
defendant-claimants appears at the trial. The first defendant 
has not éntered an appearance at allin the suit. The Second 
defendant did appear by a solicitor i in the suit but has not 

° appeared at the trial. 


О. 0. J. Smt No. 355 of 1918, 








° 
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The question, therefore, that arises, assuming the plaintiffs 0, 0. J. 
make out their case, is what relief the Court ought to grant. ^ 1919: 
The facts very shortly are these. The plaintiffs are commi- * ~~ 
ssion agents, and in July 1917 they received instructions from iue d 
defendant 1 by telegram to sell 112 bales of cotton which Kuamapoors 
were being consigned to the plaintiffs through defendant 2, Marten J. 
They were also instructed to honour a hundi for Rs, 12000 
which the defendants ‘or one of them were to draw on the 
plaintiffs. The cotton arrived and was duly sold and the 
hundi was honoured and paid by the plaintiffs. After doing 
all that, and after -giving credit for the sale proceeds, and ` . 
after „дерип the parties with the kundi, there remains a 
balance of Rs, 2558-2-7 which the plaintiffs admit are due 
from them. 

Now what has happened is this- that defendant 2 claims, 
that he was yeally the pledgee of the goods, that he was 
réaliy the consignor to the plaintiffs and that as between him- 
self and defendant 1;-he ought'to receive the balance of the 
purchase money. . 

A reference.to Daniel's УРЕ Practice, Vol. II, 7th Edn., э 
at p. 1275, shows that interpleader was originally a remedy 
in the Equity Gourts and was begun by a Bill of Interpleader. 
Subsequently by statute interpleader was extended to the 
Common Law Courts and was lateron amplified and is now 
governed by the Rules of the Supreme Court which will be 
found in R. S. C. O. 57. Those Rules are somewhat to the 
same effect as the provisions as to interpleader embodied 
in в. 88 and in the 1st Schedule, Order XXXV, of the Civil Pro- 
cedure Code. 

Mr. Setalvad has not referred me to any of our "Bombay ° 
High Court Rules dealing specifically with interpleader. 
As far as ‘my ‘recollection goes, І do not think we have 
any Rules modifying what is to be found in the Civil 
Procedure Code. One knows that interpleader is rather a 
technical subject, and that it is not always open to the parties 
to obtain relief by way of interpleader. I have not had the 
benefit of any argument on the point, but, as far as I can see, 
the plaintiffs have, according to the practice here, properly 
taken their proceedings by plaint.Proceedings. by Originating 
Summorf& do not appdar to be apen to them, as would be the 
саве in England. Therefore, as far as I .сап see, this is & . 
case where within the meaning of s. 88, two or more persons 
claim adversely to one another the same debt from the plaintiffs, 


950. 


0. О, J. 
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I think, therefore, the suit-has been properly brought. The 
evidence in support of it isin order, and therefore, as far asthe 


* plaintiffs are concerned, I think they have done all they can. 
алсала 


Now comes the question, what course I ought to adopt? 


Ksuragppix Turning to Order XXXV, rule 4, it provides that:— 


Marten J. 


—— 


“At the first hearing the Court may (a) declare that the plaintiff is discharg- 
ed from all liability to the defendanta in respect of the thing claimed, award him 
his ooste, and dismiss him from the suit; or (6) if it thinks that justice or 
convenience so require, retain all parties until the'flnal disposal of the виб,” 

There are also certain other alternatives. Under sub-rule 
(2) if I find that the admissions of the parties or other evi- 
dence enable me to do so, I may adjudicate the title to the thing 
claimed. Or, again, under sub-rule (8) if I find that thp ad- 
missions of the parties do not enable me so to adjudicate, then 
I may direct issues to be framed and tried, and can proceed 
to try the suit in the ordinary manner. 

That is all very well, when there are two claimants before 
the Court, but in fact I have got neither the one nor the other, 
I cannot possibly try an action where Г have got neither the 
plaintiff nor the defendant, nor, on the other hand, can I adopt 
the course of merely dismissing the claim of one or dismissing 
the claim of the other. There is money inthe hands of the 
plaintiffs which admittedly does not belong to'them. There- 
fore I must make some order which will put matters in train 
for the due disposition of this sum and for its -custody mean- 
while, and which will at the same time give a complete dis- 
charge to the present plaintiffs. 

Mr. Setalvad did refer me to one case of Eveleigh v. Salsbu- 
ry, It was an interpleader suit and there neither the 
plaintiff „пог the claimant appeared. It was the case ofa 
Sheriff having seized certain goods, and there the Court 
simply’ directed so much of the goods to be sold as would 
satisfy "the Sheriff's charges and directed the Sheriff to 
abandon the rest of the goods. In other words it directed 
the Sheriffto withdraw after realising his charges, 

I cannot take that course here, because I cannot put matters 
in statu quo as was done there. {Í must make some order as 
to what is tobe done with the moneys in the газа of the 
plaintiffs. 

On the whole I think that the proper course will be to 
follow strictly the first part of rule 4 (1) of Order XXXV and 
to declare that the plaintiffs are discharged from all liability to 


(1) (1836) 3 Bing. М, О, 298. 
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the defendants in respect of the money claimed, award them 


their costs and dismiss them from the suit, and treat this as , 


the first hearing. 

Then I will direct that the plaintiffs after gétting their taxed 
costs must pay the balance of the Rs. 2558 into Court to the 
credit of this suit. 

Then the order will provide that it is to be without pre- 
judice to any claim by the defendants or either of them for 
payment out of Court, or alternatively that the suit may 
proceed in the names of one of them as plaintiff in place of 
the present plaintiffs, or alternatively that an issue be direoted 
to dgtermine the rights of the two defendants inter se. 

I think the order may also say, to make it quite clear, that 
this should be treated as an order at the first hearing under 
rule 4(1) (a) of Order XXXV of the Civil Procedure Code 

"Then Mr. Setalvad said he would also like to have an 
injunction. I donot know that he really requires an injuno- 
tion, but certainly one of the defendants has threatened the 
plaintiffs with proceedings, and I think'it may properly form 
partof the drder that on payment into Court of the balance, 
the defendants &nd each of them are to be restrained from 
taking any further or other proceedings against the plaintiffs 
in relation to the suit goods or the proceeds of them. 

I think that really deals with the points, 

My order will therefore be :— . 

Direct plaintiffs’ costs to be taxed and paid out of the 
Rs. 2558 in plaintiffs’ hands. Direct balance of Rs. 2558 to be 
paid to the Accountant-General to the credit of this suit. 

Declare that, on such payment, plaintiffs will be discharged 
from all liability to defendants or either of them in respect 
of the suit goqds or the proceeds thereof, and direct that 
thereupon the plaintiffs be discharged from this suit and that 
defendants and eachof them be thenceforth restrained from 
taking any further or other proceedings against plaintiffs in 
respect of said goods or the proceeds thereof, 

This order to be without prejudice to any claim by defend- 
ants or either of them for payment out of Court or for the 
suit to proceed in either of their names as plaintiff or for an 
issue to,be tried. 2 

This*order to be treated as tfade on the first hearing under 
Order XXXV,rule 4(1) (@) of the Civil Procedure Code. 
Liberty to apply. 


951 


о. с J. 


1919 
== 


КннмонАнр 
©. 
KHARRUDDIN 
Marten J. 
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-0.0 J. The Draft decree is to be submitted to me before it is passed 
“1919 and entered. 
me Notice of this order is to be given to both claimants, 
КнЕМОНАКР defendants 1 айа 2. ` 
KuawuDDiE Solicitors for the plaintiffs: Bhimji & Co. 
: Morien J. Defendant No. 1 did not appear. 
= Solicitors for defendant No. 2: Bhaishankar, Kanga & 
Girdharlal. . 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir Norman Macleod, Kt., Ohief Justice, and Mr. Justice Hedton, 
BILASIRAI LAXMINARAYAN 


1919 : 
July fL o. CURSONDAS DAMODARDAS.* 


Civil Procedure Code (Act V of 1908), О. IX, vr.,8 and 9—Dismissal of suit 
Jor non-appearance of the plaintyf-—Suit should be restored on board if suffis 
cient cause shown by the plaintiff. 

_ Order IX, rule 9, of the Code of Civil-Procedure makes ib compulsory оп. 
8 Court to set aside a dismissal under Order IX, rule 8, where the plaintiff 
satisfies the Court that there was sufficient cause for non-appearanoe, It can- 
not take away the Court’s power to restore the case for any cher valid reason. 


Lala Prasod v. Ram Karan (1), followed, 


APPEAL from the order of Pratt J. dismissing в suit for non- 
appearance. ; | 

The plaintiff filed this suit to recover damages from defend- 
ants for brea&h of contract in not delivering certain bales 
which the plaintiff had agreed to purchase from them. 

On 7th January 1919 the suit came on for hearing, 
„Тһе plaintiff’s counsel applied for an adjournment on the 
ground. that the plaintiff was absent.. ° 

Mr. Justice Pratt refused adjournment and dismissed the 
suit with costs. | 

On 28rd January 1919 the plaintiff moved for an order to 
restore the suit on board for re-hearing. The plaintiff in his 
affidavit in support of the motion stated that he came to the 
Court after the suit was called on and dismissed апа found 
that the suit was dismissed; that he could hot attend the 
Court in time as he had gone,that morhing to fetch hit princi- 
pal witness; that he had to wait for the witness as the wit- 
ness had gone out; that as the suit was fourteenth on the 


* 0,0, J. Appeal No. 13 of 1919, (1) (1912) L L. R. 34 АП, 496. 
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board list for that day he did not expect 16 to be called on O. C. J. 
before 1 P. м.; and that he was ready and willing to pay , 1919 
defendants’ costs of the day on which the suit appeared on p 
А i BILASIRAL, 
board for hearing. n 
Mr. Justice Pratt dismissed the motion with costs. The Освабнода 
following is his Lordship’s judgment: 


Pratt J.—This is а motion by the plaintiff in suit 1664 of 
1918 under Order IX, rule 9. e 

On the suit being called on for hearing on the 7th January, 
counsel applied for an adjournment on the ground that the 
plaintiff had not appeared. Counsel could give no reason for 
plainfiff's absence and suggested that he night have succumbed 
to the prevailing epidemic. The adjournment was refused. 
Counsel asking for an adjournment is not an appearance 
(Hinga Bibee v. Munna Bibee™); and counsel admitted that he 
. did not appear in the suit. 

The suit was accofdingly dismissed under Order IX, rule 8. 

Plaintiff now prays for restoration om the ground that not 
expecting the suit to be called on so soon he went to fetch 
a witness. He says he returned а quarter of an hour after 
the suit was disposed of. Ed 

I do not think this is “sufficient cause" under Order IX, 
rule 9. The plaintiff knew the suit was on the board for the 
day and took the risk of its not being called on in his absence, 
I feel bound by the precedent in this Court of the very simi- 
lar case: Manilal Dhunji v. Qulam Husein Vazeer™, 

If the plaintiff had moved the Court the same day or 
asked me to note his presence in Court that day, I might have 
considered whether there was acase for an order under the 
inherent jurisdiction of the Court, but he did not do so, 

I dismiss the motion with costs, . 


The plaintiff appealed. 


Desai, for appellants. 
Bahadur, for respondents, 


Macieop C. J.— This suit was called on for hearing on the 
7th of Jaguary 1919, when counsel, who had been instructed 
on behalf of the plaintiff, finding that his client was not in 
Court t$ give evidente, asked for an adjournment. The 
defendant’ appeared and opposed the application, which was 
refused, and thereafter the suit was dismissed under Order IX, 
(1) (1908) I, L. В, 31 Ca), 150. (2) (1888) I. L. В, 13 Bom, 12, 


R. 120 А e 
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0.0.3. rule8. The plaintiff then asked for the restoration of the 
1919 . suiton the grounds mentioned in his affidavit of the 21st of 
—~ January 1919. In para 4 he said: 

Birasmar “I say that I oduld nob attend the Court in timo as I had been that morning 
Cundawpas to the firm of Meses, Sadasukh Gambhirchand to bring with me to Court Mr. 
Revamal Kasturchand the Moonim of the said firm who is my principal wit- 
Macleod C. J. neas in this suit. I had been to the said firm to fetch the Moonim at about 11 
А. м. but was told that the Moonim was out and would soon return, As I was 
told that he would soon return I waited for him: The said Moonim returned 
about 12-30 noon and soon after ‘he returned I came with him to the Court 
but I found that the suit was called on and .dismissed. As the suit was four- 
teenth on the Board List for that day I did not expect it to be called on 
before 1 в, м,” 
The learned Judgg did not think that the facts alleged in 
that affidavit provided sufficient cause under Order IX, rule 9, 
and he said he was bound by the precedent in the case of 
Manilal Dhwnji у. Gulam Husein Vazeer. But it is 
difficult to see how a decision of one Judge on the facts be- 
: fore him, that sufficient eause has nof been shown for the 
restoration of a suit, can provide a precédent for other Judges 
on similar applicatiohs. On questions of fact or matters of 
discretion there can be no precedent. Each Judge is entitled 
to come to the conclusion he thinks right on questions of fact 
and in matters of discretion. Apart from that I agree with the 
remarks of the learned Judges in Lalia Prasad v. Ram 
Karan. Their Lordships вау: 
. "On appeal we are asked to hold that there was sufficient cause, While 
we think that it might be difficult to hold that there was sufficient cause in 
view of the fact that the саве was actually called and repeatedly called for 20 
minutes in the magner in which cases are called in mofussil Courts both within 
the Courtjroom and outside the Court room, so that persons in attendance in the 
Court compound were sure to hear, we аго of opinion that the case is one of 
those in which the Court may exercise ite inherent powers of passing orders 
neoessary for the ends of justice. Nothing in the Oode of Civil Procedure can 
limit or otherwise affect such powers under which, in our,opinion, a Court oan 
restore such & case as this on grounds other than sufficient cause for non- ~appear- 
ance. Order IX, rule 9, makes it compulsory оп а Court to seb aside а dis. 
missal under Order IX, rule 8, where the plaintiff satisfies the Court that there 
was sufficient cause for non-appearance, It, however, cannot take away the 
Oourt’s power to restore the case for any other valid reason.” 
lam of opinion that this is a case in which, whether there 
was sufficient cause or not, we should exercise the inherent 
jurisdiction of the Court for the ends of justica, prdvided the 
defendants are amply protected in thg matter of возів. 
Whe plaintiff must pay the costs of the adjournment and 
any costs caused to the defendants by his non-appearance 
including the coste of his application of the 23rd of January 


—— _ ———— M——— M — a à 
(1 (1888) L L, R, 18 Bom, 12, (2) (1812) L L. R, 34 All, 426, 498, 
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1919. Those must be paid before the suit can be restored. 0. C. J. 
Then, he must deposit Rs. 1000 for the security of defendants’ 1919 
costs, and on those costs being paid and the кау given, * ~~ 


the suit must be restored. пади 
The costs of this appeal to be costs in the cause. Oursoypas 
The security to be furnished within three weeks. Macleod Q, J. 
Heaton J.—concur, = 
КА Appeal allowed. 
Solicitors for the appellant: Dubash & Oo. 
Solicitors for the respondent: Little & Co. 
e. . 
Before Sir Norman Macleod, Ki., Ohtef Justice, and Mr. Justice Heaten, 
VANIOHAND RAJPAL 1919 
v. -~ 
* LAKHMICHAND MANECKCHAND.* July £4 


Letters Patent, cl. 18—‘Jtdigment, meaning of—Order refusing to restrain the 
prosecution of a suit in a foreign Court ts not a tjudgment—Appeal does not 
lie from such an order—Practice, 

An order refusing to restrain the defendant by an order and injunotion 
from prosecuting his suit in a foreign Court is nota ‘judgment? within 
the meaning, of’olause 15 of the Letters Patent, and по appeal lies from 
such an order. 

The Justices of the Peace for Caleutia v. The Oriental Gas Company (1) 
and Sonabai v. Tribhowandas (2), referred to, 

APPEAL from the order of Pratt J. refusing to restrain the 
defendant from prosecuting his suit in a Courtin a Native State. 

The plaintiffs filed this suit for a declaration that the 
partnership between them and the defendant was disgplved on 
а certain date. They also prayed for an order and injuno- e 
tion, pending the hearing and final disposal of their suit, Фо 
restrain the defendant from prosecuting a suit for atcounts 
which he had filed in & Court of the State of Morvi claim. 
ing two lacs of rupees from them. 

On 4th of June 1919, the plaintiffs moved the Court for an 
order to restrain the defendant from prosecuting his suit in 
the Morvi Court. 

In ther affidavits in support of the motion the plaintiffs 
stated that the partnership agreement was executed in 
Bombay; that the business whieh was to be done under the 


* О, О. J. Appeal No, 51 of 1919. (2) (1908) L L. R. 38 Bom, 602, 610; 
(1) (1872) 8 B. LeR, 433,152, 10 Bom, L, K. 337, 





THE BOMBAY LAW REPORTER, [ von XXI. ' 


said agreement was done in Bombay; that the documents in 
virtue of which the defendant retired from the business were 
executed in Bombay; that no cause of action arose within the. 
jurisdiction of*the Morvi State; that they did not expect 
to get justice in the Morvi Court as they had incurred the 
displeasure of the Ruling Chief of Morvi; and that they would 
be put to great inconvenience in going to trial at Morvi as the 
books of the partnership and the witnesses were in Bombay. 
The defendant in his affldavit in reply stated inier alia that 
the High Court had no jurisdiction to restrain him from prose- 
cuting his suit in the Morvi Court; that the subject-matter of 
that suit had nothing to do with the subject-matter of the suit 
filed hy the plaintiffs; and that the suit in the Morvi Court was 
filed on 4th January 1919 and the plaintiffs filed the suit in 
High Oourt on 14th May 1919 with the object of harassing him. 
Mr, Justice Pratt held that the motion failed. The follow- 
ing is His Lordship’s judgment.— Е 


Pratt J.—This is а motion on behalf ‘of the plaintiff firm to 
restrain the defendant from prosecuting a suit which he has 
filed against them inthe Court at Morvi. The defendant 
filed his suit in the Morvi Court on the 4th January 1919, In 
that suit he alleged that he had retired from the partnership of 
the plaintiff firm in Bombay from 26th June 1917 and that his 
account was settled in writing; that subsequent to that settle- 
ment the firm agreed to pay hima four annas share of their 
future profits in consideration of valuable services rendered: 
which had: saved the firm from ruin; he therefore prayed for an 
account to be taken of the profits of the firm and for payment 
to him ef the amount due under this oral agreement. 

Four months later, i. e., on the 19th of May, the plaintiffs 
ffled this suit here, aieh is in effecta cgoss-suit, and in it 
they deny the oral agreement set up by the defendant and 
complain that tbe Morvi suit isa false suit inspired by evil 
designed persons and pray for a declaration that they are 
exclusively entitled to the assets of their firm. In this suit, 
the plaintiffs now seek an injunction to restrain the defendant 
from prosecuting his suit in the Morvi Court. 

The notice of motion was dated the 27th af May and was 
first heard by Marten J. who, on the 26th of June, qxpedited 
the hearing of the suit to the 4th August and ordered the 
notice of motion to stand over, with liberty to the plaintifis 
to bring it on if the Morvi suit were proceedbd with, This 
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event has, however, happened, for, on the 8rd July, the Morvi 
Court refused to st&y the proceedings and fixed 18th of July 
for the plaintiffs to file their written statement and ordered * 
the production of Bombay accounts on that diy The plaintiffs 
have therefore brought on the motion again. 

Now there is no doubt as to the jurisdiction. of this Court 
to restrain a party within its jurisdiction from prosecuting 
a suit in a foreign Court’ The principle on which this 
jurisdiction is exercised is set fortH in the judgment of Lord 
Cranworth in the case of Oarron Iron Oo. v. Maclaren. 
It is that “The Court acts in personam, and will not suffer 
any one within its reach to do what is contrary to its notions 
of equity, merely because the act to be done may be, in point of 
locality, beyond its jurisdiction”. "The authorities collected 
in that judgment embrace three classes of cases in which 
this. principle has been enforced. These are, firstly, when 
the foreign suit is vexatious and has been filed by a party 
to а litigation pending i in England in which complete relief 
may be had; secondly, when the foreign suit is ill-caleulated 
to answer the ends of justice, e. g., when the suit would have 
to be decided under English law and the remedy im England 
would be more complete; thirdly, the general grounds of 
equity and good conscience. 

Now with regard to the first and. third class of cases, it 
must be observed that there is no equity to restrain the 
prosecution of a suit on the ground that it is false and inspir- 
ed by evil designed persons. The truth or falsehood of a 
suit is @ matter to be decided in that suit. ft is harassing 
to defend any suit whether true or false but what, is vexa- 
tious is the pursuit of the same remedy before two different 
tribunals: McHenry v. Lewis; Heilmann v. Falken- 
stein®, Again unless there is some equity affecting ‘the con- 
science of the party who is prosecuting the foreign suit, the 
Court cannot restrain him on the simple ground that it is 
of opinion that the remedy could have been pursued in the 
British Court. To do so would be to prescribe to the parties 
the Courts in which they should file their suits and this 
would be the, exeroisó not of judicial but legislative functions. 
This point is ; well illustrated by the case of Pennell v. Roy, 
In that саве опе Campbell was made bankrupt in England 


(1) (1858) 5 H. L. О. 416, 436 (8) (1917) 33 T. L. R. 383. 
(2) (1882) 22 Cla D. 397. (4) (1859) 22 L, J. Ch. 409. 
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and his property both in England and Scotland was taken 
possession of by the assignees under the Bankruptcy who 
perfected their title to it under Scotch’ law. Nevertheless 
а Scotch сгейібвг, Roy, instead of proving in the English 
Bankruptcy proceedings, filed a suit in the Scotch Court 
against Campbell and the assignees to recover payment from 
the bankrupt’s estate and attached part of the estate in 
Scotland. Pennel and another assignee in the Bankruptoy 
sought to restrain the Scotch suit but the injunction was 
refused by the Court of Appeal. It was even admitted that 
Roy’s procedure was irrational and absurd but as he had not 
been a party to the Bankruptey proceedings in England, 
there was no equity to compel him to seek his relief there. 

Now to come to the merits of the motion, the grounds on 
which the injunotion is sought are three: (1) The Morvi 
Court has no jurisdiction. (2) The plaintiffs have no expecta- 
tion of getting justice in Morvi Court. This is for reasons 
set forth in their affidavits. Thoy say they were, in July 
1918, acting as commission agents for H. H. the Thakore 
Saheb of Morvi for the sale of cotton in Bombay and sold 
cotton just before the market went up. They say that by so 
doing they have incurred the displeasure of Н. Н. the Thakore 
Seheb whois making illegal recoveries from their Morvi 
debtors to compensate himself for the loss; that the Morvi 
Judge is an officer drawing Rs. 85 per mensem and it is even 
suggested that the Morvi suit has been filed at the instance 
of H. H. the Thakore Saheb. (8) The inconvenience of going 
to trial at Morvi, the books of the partnership and the witnesses 
being in Bombay. 

The first ground has not been pressed. Apart from the 
admitted fact that the plaintiffs’ ancestral home and property 
ів at Morvi, I.think it is clear that the question whether the 
defendant's suit is maintainable at Morvi or not is for the 
Morvi Court to decide. i 

I feel equally clear that I cannot entertain the second 
ground. It is true that Melvill J., in Bhavanishankar 
Shevakram v. Pursadri Kalidas™, commented adversely 
on the administration of justice in the Courts» of some 
Native States and. held that а suit in British India 
would notlie on the judgment of à Court in a “Native 
State. But that case was dissented from by the Madras High 
Court іп Sama Rayar v. Annamalai, ® and the Madras view 
(1) (1882) I. L, В. 6 Bom, 292. (2) (1883) I, L, R, 7 Mad, 184, 
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was upheld by the Privy Council in Gurdyal Singh v. Raja 
of Faridkot, The present Code of Civil Procedure makes no 
distinction between Courts in Native States and other foreign 
Courts. The proper principle to apply is therefore the one 
expressed by Lord Eldon in Wright v. Simpson, that it is 
the duty of the Court to give credit to foreign Courts for doing 
justice in their own jurisdiction. On that principle the fact 
that the plaintiffs havé incurred the displeasure of the Ruling 
Chief is quite irrelevant; for I cannot presume that the Morvi 
Court, whatever the pay of its presiding Judge, will allow that 
circumstance to influence its judgment. The Morvi Court 
has р discretion to expedite the proceedjngs in the suit there, 
in the same way that Marten J. expedited the proceedings 
here. 

There remains only the third ground, that of convenience. 
1% will, no doubt, be inconvenient to the plaintiffs to take their 
account books from Bombay to Morvi, but is that а sufficient 
reason for preventing’ the defendant, who, I observe, describes 
himself in the Morvi plaint asa resident of Morvi, from 
prosecuting Фів suit there? At the time he filed his suit in 
Morvi, there was no suit pending in Bombay in which he 
could have obtained the same relief. There was, therefore, noth- 
ing vexatious in his suing in Morvi. There is no reciprocity 
in the matter of the executions of decrees between Morvi 
Courts and Courts in British India. The plaintiffs have 
considerable immoveable property in Morvi and the defendant 
probably filed his suit there, asin the event of success he 
would be better able to pursue his remedy against that pro. 
perty. I know of no equity that makes it unconscionable of 
him toconsult his own convenience rather than that of the 
party whom he is suing. * 

It cannot be suggested that the Morvi suit is not cdloulated 
io answer the ends of justice or that & complete remedy could 
not be had in that suit. Indeed if the question were consider- 
ed from this point of view then the Morvi suit is even better 
calcutated to provide a complete remedy then a British suit. 
The defendant prays for ап account. Ifthe agreement on 
which he relies is not proved the suit would be dismissed but 
if it is „proved the account would be deereed and he would 
recover what is decreed on it.* In the suit here the plaintiff 
Beoks в mere declaration. If he gets it well and good: but 
if he fails the matter will still be in statw quo as regards the 
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account. Sir Chimanlal argues that the defendant might file 
a counter-claim in the suit hére but that is beside the point. 
As the suits stand, the Morvi suit providesa more complete 
remedy than the British suit. And there is no equity to 
compel the defendant to abandon his Morvi suit and to file а 
fresh suit here even though by way of counter-claim. This 
is the very point covered by the decision in Pennell v. Roy 
that I have already referred to. ' 

The plaintiffs seek no consequential relief. They sue for а 
bare declaration which would be worth nothing if the Morvi suit 
were proceeded with. lt seems to me clear that this suit is 
merely a device to compel the defendant to give up his suit in 
Morvi'and that it is the defendant who is being vexed bya 
second suit here in respect of matters which are already being 
litigated there. 

The motion therefore fails, Plaintiffs to рну costs of this 
motion. З à 

The plaintiffs appealed. ° 


Setulvad with Desai, for the appellants. 
Kanga, for the respondent. 


Kanga.—I submit as the preliminary point ‘that no appeal 
lies, The order passed by Mr. Justice Pratt is not a ‘judgment’, 
The order does not come under s. 10 of the Civil Procedure 
Code. The next question is whether it comes under cl. 12 of 
the Letters Patent. The term ‘judgment’ is defined in The 
Justices of the Peace for Calcutta v. The Oriental Gas Com- 
рольу. In order that this order is а ‘judgment’ there should 
have beeg a determination of some right or obligation : Miya 
Mahomed v. Zorabi™. The order does not fall under s. 104 
ofthe Civil Procedure Code which deals with appeals from 
orders, * к 

Setalvad.—The right to be determined need not be в right 
under the suit. It may beany right. Again the determina- 
tion in the other suit will bar my suit here under s. 18 of the 
Civil Procedure Code: Sonabai v. Tribhowandas.® The 
Morvi suit will oust the jurisdiction of this Court. In Eng- 
land orders of this nature are passed. 

[ МАсткор C. J.—We will consider our judi, J 
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Seialvad.—1f the Court is going to take time to consider 
the judgment, the matter may be heard on its merits as the 
Morvi suit comes on for hearing tomorrow. 

[ Mac.teop C. J.—The grounds on which you claim to re- 
strain the defendant raise the questions (1) whether the 
plaintiffs would get justice, and (2) whether it is convenient. ] 

Everything about the matter in dispute between the parties 
happened in Bombay. ° It will be more convenient to carry on 
this litigation here. All the documents are here. 


Mactzop C. J.—This isan appeal from the order of Mr. 
Justice Pratt on anapplication made by the plaintiffs on 
motion that pending the hearing and final disposal of this suit 
the defendants, his servants and agents, might be restrained 
by an order and injunction of this Honourable Court from 
prosecuting the suit filed by him against the plaintiff in 
the Court ofthe Morvi State. The learned Judge held that 
the motion failed «and directed the plaintiffs to pay the 
costs of the .motion. 

A preliminary point has been taken thet no appeal lies 
against that order. Itis admitted that the appeal could 
only lie under ol. 16 of the Letters Patent, and that 
therefore п® appeal lies, unless the order oan be consider- 
ed as a judgment. A “judgment” in cl 15, according to 
the decision in The Justices of the Peace for Calcutta v. The 
Oriental Gas Company®, which has been followed in this 
Court, means & decision which affects the ‘merits of the 
question between the parties by determinimg some right 
or liability. The questions in this suit appear in the 
prayers of the plaint. It was prayed, first, that 16 might 
be declared that the partnership between the plaintiffs and 
the defendant was dissolved on or about the. 26th day 
of June 1917; that since the date of the said dissolution the 
plaintiffs were the sole owners of the assets of the said firm; 
that the defendant had no interest in the profits of the 
said firm since the date of the dissolution; and then the 
plaintiffs further asked that pending the hearing and final 
disposal of this suit the defendant, his servants and agents, 
should be restrained from prosecuting the suit he filed in the 
Court of the Morvi State. 

Now the defendant in this Suit filed a suit in the Motvi 
Gourt on the 4th January 1919, praying that the Court should 
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0. C.J. take an account of the partnership business and realise its 
199 ^ assets, and that on such account being taken the Court would 
„ be pleased to pass a decree in the plaintiff's favour for such 
v: amount as appeérs due to him from the defendants or for 
cma$» Whatever relief he might be entitled. 

The plaintiffs in this suit did not file their plaint until the 
14th May 1919. Now it is difficult to see how the order of 
Mr. Justice Pratt, refusing to grant thé injunction asked for, 
is a decision which affoote the merits of the questions between 
the parties by determining any right or liability on either side. 
. I& has been suggested that the effect of refusing to, grant the 

injunction would be to oust the jurisdiction of this Court, If 
the jurisdiotion of this Court in this suit is in any way ousted, 
it is owing to the fact that the plaintiffin the Morvi snit 
preferred to file his plaint there, and might get a decree in that 
Court which would bar, under s. 18 of the Civil Procedure 
Code, the plaintiffs’ suit in this Court, unless the plaintiffs can 
succeed on any of the exceptions to that section. We have 
been referred to the tase of Sonabai v. Tribhowandas™. In 
that suit Mr. Justice Davar ordered the plaintiff to deposit 
with the Prothonotary a sum of Rs. 8000 as security for the 
first defendant’s costs. It was objected on appeal asa prelimi- 
nary point that no appeal lay against the order, and it was 
conceded that there could only be an appeal if the order was a 
judgment within the meaning of ol. 15 of the Letters Patent. 
Mr. Justice Batchelor said in referring to the case of Hadjee 
Ismail Hadjee Hubbeeb v. Hadjee Mahomed Hadjee 
Joosub™ : 
“Tam pf opinion that this reasoning covers the oase of the order now 
under discussion, for the effect of it is,at least conditionally,to deprive the Courb 
* of t jurisdiction which it otherwise. would have to try the plaintiff's 
uit,” . 
That is not the case here. If the order of Mr. Justice 
Pratt is allowed to stand, the jurisdiction of this Court is not 
ousted as a direct consequence of that order. It may be ousted 
in future by the defendant in this Court obtaining a decree in 
the Morvi Court. But whether that will occur or not remains 
for future decision. I can see nothing in this order which 
brings it within the definition of “judgment” sbove referred 
to. Therefore in my opinion the preliminary pointdés good 
and»no appeal lies. 


(1) (1908) L L R 32 Bom. 602, 610; - 3) (1874) 18. Bong, І, Б, 91, 101. 
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We have heard counsel, however, for the appellants on the 0. C. J. 
merits, I may say that in my opinion the decision of the , 1919 
learned Judge in the Court, below was perfectly correct, The ~~ 
appeal will, therefore, be dismissed with costs" throughout. Хашр 

Hzaton J.—I agree both that the order of the Court below Айнып 
was correct on the merits, and also that no appeal lies. It ety 
may be that the definition of the word ‘judgment’ as used in 04 C. J. 
cl, 15 of the Letters Patent, which yas quoted by my Lord the 
Chief Justice, is not exhaustive. I gather from the case of 
Hadjee Ismail Hadjee Habbeeb v. Hadjee Mahomed Hadjee 
Joosub that if the order directly involves а real question of 
jurisdiction, if its effect is to give jurisdiation or to take away 
from the Court jurisdiction, then an appeal will lie? But 
there is nothing of that kind in this case. It is not disputed 
in this appeal that the Court had jurisdiction to grant or 
refuse an injunction. But 16 is contended that the effect of 
refusing an injunction was to deprive the Court of its own 
jurisdiction. To my thinking, if the jurisdiction of the Court 
can in any way be affected, it is, or rather it will be, (because 
the event has*not yet happened) by operation of law. If the 
Morvi Court makes & decree, then by the operation of s. 13 of 
the Civil Pracedure Code the High Court here may be debarr- 
ed from proceeding with the suit. But to refuse to prevent 
the natural operation of the law in that way, is not to cause 
an ouster of the jurisdiction. Therefore I agree that the 
appeal should be dismissed with costs. 


Appeal dismissed. 


Solicitors for appellants: Bhaishankar,Kanga & Girdharlal, 
Solicitors for respondents: Edgelow, Gulabchand, Wadia & Co. 


Before Mr. Justice Heaton and Mr. Justice Marien, 


MULCHAND RAICHAND 1919 
v. ——_ 
GILL & Co.* July 41 


Stay of а sust—Jurisdiction of the High Court—Parties appearing in a suit before 
the High Court —High Court has jurisdiction to order a party before it not to 
proceed” with 4 suit in another Court—Oivil Procedure Code (Act V of 1908), 
Bec, 10, Я 

The plaintiffs filed а suit in the Hifh Cours against the defendantseon 
28th Maroh 1919, to recover a certain amount from the defendanta. On 
18th March 1919 the defendants had filed a suit for accounts against the 
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plaintiffs and seven other persons in the Court of the First Class Subordi- 
nate Judge at Bijapur. The defendants apphed for a atay of the prooeed- 
jngs in the High Court suit under в. 10 of the Civil Procedure Code. 
The plaintiffs also applied for an injunotion restraining the defendants 
from proceeding with the suit in the Bijapur ‘Court. The Court of first 
instance held that в. 10 of the Civil Procedure Code did not apply and 
issued an injunction restraining the defendanta from proceeding with 
their suit in the Bijapurj Court only against the plaintiffs. On appeal, 
the defendants contended that the Court had no power to make such an 
order:— 

Held, confirming the order of the lower Conrt, that the Court had 
jurisdiction to order a party to the suib before it to refrain from prose 
outing a suit in a mofusail Court, 

APPEAL from the order of Macleod J. staying a suit in & 
Court at Bijapur. 

TThe plaintiffs, Gill & Co., who were carrying on business] as 
cotton merchants and commission agents in Bombay, acted as 
commission agents for the defendants for the sale of cotton, 

The defendants consigned cotton to the ‘plaintiffs for sale in 
Bombay and obtained*advances on the cotton so consigned. 

Between the 17th September and the 31st October, 1918, the 
cotton market having fallen, the value of the cotton remaining 
in the hands of the plaintiffs was far less than the amounts 
due to them by the defendants, 

The plaintiffs wrote to the defendants that unless they 
remitted Rs. 40,000 as margin money the cotton held вв 
security would be sold. 

The defendants failed toremit the margin money and the 
plaintiffs sold the cotton. 

On 25th March 1919 the plaintiffs filed this suit to recover 
Rs. 82,372-1-0 from the defendants. 

* On 29th April 1919, the defendants applied for an order to 
stay all’ proceedings in the suit pending the hearing and final 
disposal of the suit which they had filed against the plaintiffs 
in the Court of the First Class Subordinate Judge at Bijapur. 
In their affidavit in support of the order prayed for, they 
stated that they had filed & suit against the plaintiffs in the 
Court of the First Class Subordinate Judge at Bijapur, on 
13th March 1919, for an account in respect of һе dealings 
between the parties; that tHe matter in issue in the suit filed 
inthe High Court was also directly and substantially i in issue 
in the suit filed in the Bijapur Court; and that-the Bijapur 
Court had jurisdiction to grant the reliefs claimed Бу the 
plaintiffs in their suit. \ 
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The plaintiffs in their affidavit in reply stated that the hear- 
ing of their suit was fixed for 29th of April 1919, whereas the 
hearing of the defendants’ suit was fixed for 4th of June 
1919; that the matter in issue in defendants’ suit was directly 
and substantially ir issue in the suit filed in the High Court; 
that -the defendants’ cotton was sold in Bombay; that the 
hundis drawn by the defendants on the plaintiffs were paid in 
Bombay ;and that the evidence relgting to the various sales 
was available in Bombay. They, therefore, applied for an 
order restraining the defendants from proceeding further with 
their suit in the Bijapur Court. ' 

In, the’ suit filed in the Bijapur Court there were seven other 
defendants in addition to Gill & Co. E 


Mr. Justice Macleod passed an order restraining the defend- 
ants from proceeding with their suit in the Bijapur Court 
as regards thé plaintiffs Gill & Co. 


MAOLEOD J. —The plaintiffs are a firm carrying on business 
aa merchants and commission agents in Bombay. The de- 
fendants cary on business as cotton merchants at Bijapur. 
They consigned cotton to the plaintiffs for sale in Bombay and 
obtained adyahces on the ‘cotton во consigned. The market 
having fallen, the value of the cotton remaining in the hands 
of the plaintiffs was far less than the amounts due to them by 
the defendants. Accordingly, on the 25th of March 1919, they 
filed this suit against the defendants claiming a'sum of 
Ев. 82,872-1-0 as being due to them. 

The defendants now apply that this suit should bé iso 
under в. 10 of the Civil Procedure Code, on the ground that 
they have filed a suit at an earlier date in the Subordinate 
Judge’s Court at Bijapur against the plaintiffs, in which ‘the 
matter in iasue is identical with the matter in issde in the 
plaintiffs’ suit filed in this Court. ` On reading the plaint filed 
in the Bijapur Court, I find there are, besides Messrs, Gill & Co. 
plaintiffs in this Court, seven other.defendants and the plaintiff 
there prays inter alia as under; (в) that the accounts between 
the plaintiff and the defendants 1 to 8 respectively be taken 
after determining the rate at which the bales in suit should 
be valued for the purposes of the account ; (c) that a decree be 
passed against the several defendants awarding the plaintiff 
guch amounts as may legally and properly be found due from 
the several defendants go on the plaintiff paying the 
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proper Court-fee stamp; (e) that the costs of the suit be 
awarded against the defendants or such of them as may be 
found liable. 

It appears, orf the face of it, that the previous suit is “not 
between the same parties, and on that ground it would be 
sufficient to refuse the defendants’ application. It has been 
mentioned to me that, as a matter of fact, these other seven 
defendants in the Bijapur suit are not ‘necessary parties, and 
that the real dispute has to be fought out between Messrs. 
Gill & Co. and the plaintiff in the Bijapur suit. Then assuming. 
that s. 10 of the Civil Procedure Code does apply, Mr. Kanga 
for the plaintiffs has asked me to make an order in persgnam 
against the defendants hero restraining them from proceeding 
with the suit in the Bijapur Court. He refers to the decision of 
Mumgle Ohand v. Gopal Ram™, where Mr. Justice Sale restrain- 
ed the defendant from proceeding with the previously insti- 
tuted suit in the Court of Barreily on the ground that justicé 
required that step. Against that it has been urged that the 
effect of restraining Не defendant from proceeding with the 
Bijapur suit would be to stay the proceedings, and, under в, 56 
of the Specific Relief Act, an injunction to stay proceedings 
ean only be granted when such restraint is necessary to prevent 
а multiplicity of proceedings and the argument proceeds that 
if s. 10 of the Civil Procedure Code applies then this suit will 
have to be stayed, and, therefore, there will be no multiplicity 
of proceedings. 

Iam prepared to hold that s. 10 does not apply in this case 
from the nature of the suit which the plaintiff in the Bijapur 
Court hag filed, and I am also prepared to hold that in the 
circumstances of this case justice requires that an order should 
go against the defendants in this Court in personam from pro- 
ceeding with the suit in the Bijapur Court. All the evidence 
required for the purpose of deciding the dispute would be in 
Bombay, for the defendants’ chief objection against the conduct 
of the plaintiffs is thet he was urging the plaintiffs to sell and 
the plaintiffs declined to listen to his request for sale, so that in 
the falling market the cotton was not sold and a far greater 
loss has occurred than would otherwise have ocogrredt In fact 
I presume the defendants here will claim that if the plaintiffs 
had performed their duty the eotton would have been sold at 
a sufficient rate to cover all the advances made by them. 


However that may be, it is quite clear that this case should 
(1) (1908) L L R PETER 


VoL, XXI. ] THE BOMBAY LAW REPORTER, 


be tried in Bombay. It would be a most undesirable prece- 
dent that commission agents in Bombay who make advances 
to up-country merchants on their cotton should be dragged to 
up-country Courts in cases of dispute which may occur bet- 
ween them on these transactions. 

Therefore, in my opinion, the right order to make is that the 
defendants һе restrained from proceeding with the suit in 
Bijapur Court as regárds the firgt defendant. There is no 
objection to their proceeding againat the other defendants, 
Defendants to put in their written statement within a month. 
Costs to be costs in the cause. 

The defendants appealed. X E 


Desai, for the appellants. 
Oolíman, for the respondents. 


HEATON J.—A Bijapur firm filed a suit in the Court of the 
Kirst Class Sub- -Judge at Bijapur against Gill & Co. of 
‘Bombay. Shortly afterwards Gill & Co. filed & suit in the 
High Court against the Bijapur Firm: The latter applied 
that the proceedings in the High Court suit should be stayed 
under в, 10 of the Civil Procedure Code, and Gill & Co. re- 
torted by asking for an injunction restraining the Bijapur 
Firm from froceeding with the suit in the Bijapur Court, 
The Judge of this Court, who heard the matter, held that s. 10 
of the Civil Procedure Code did not apply and that an injunc- 
tion should be issued as asked for by Gill & Co. He ordered 
accordingly and the Bijapur Firm have appealed, 

Ifs. 10 of the Code of Civil Procedure applies then the 
Bijapur suit must proceed, for it was first filed, and the High 
Court Suit must be stayed. Does s. 10 apply? In order that 
it may apply there must be substantial identity between the 


matter in disputein the second suit and the matter or some of | 


the matter.in dispute in the first suit; and there must be a 
similar substantial identity in the matter of parties. There 
will be found cases where it is clear that the section applies 
and cases of. doubt. This, I think, is a case of doubt, not a 
clear case. We have to decide the matter on a comparision of 
the two plaints, for there are no written statements on the 
record and no*issues. The earlier suit is of a complicated 
сһагвсіе» and may have to be greatly modified both as to 
parties and as to matter. Тһе second suit is simple and un- 
doubtedly the matter it relates to is involved in the earlier. 
suit. But it is so involyfd that it will have to be disentangled 
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before the Bijapur suit-can proceed. It might be disentangled 
by separating the dispute between the Bijapur Firm and Gill 
& Co. from numerous other claims which do not concern the 
dispute with Gill & Co. It might be diseutangled by omitting 
the latter altogether and confining the Bijapur suit to the 
other disputes or some or one of them. We do not know 
how it will be disentangled, so at the present stage I am not 
prepared to say that s. 10 does apply. I say this on a con- 
sideration of the circumstances of this particular dispute and 
not because I find any great difficulty in apprehending the 
general purpose of s. 10. 

That being so we have to consider whether the Judge had 
power to direct that the Bijapur firm should, refrain" from 
proceeding with the Bijapur suit. 16 seems to me to matter 
very little whether the injunction remains or is dissolved, for, 
even in the latter event, I feel very little doubt, that the suit 
in the High Court will be finished before the suit in the Bijd- 
pur Court comes to trial. That, however, savours of prophecy; 
so we must considdr the question whether the J udge had 
power to make the order. The point was not «raised in the 
lower Court or in the memo of appeal but it has been argued. 
The appellants’ counsel admits that the Judge, has'complote 
jurisdiction over the High Court suit; Һе can try it and dis- 
pose of it. If во, it seems to me the Judge has complete juris- 
diction to make all orders appropriate to the trial and progress 
of the suit. Iam unable to understand on what principle he 
can have only, а partial jurisdiction for that purpose. The 
English law on the power ofa Court of Equity to issue in- 
junctions against persons outside the jurisdiction does nof 
appear to limit the power, where it is to be used against a 
person who is properly a party to and freely. contests the suit. 
The Calcutta cases to which we have been referred (Mungle 
Chand у. Gopal Вато; Vulcan Iron Works v. Bishumbhur 
Prosad™ and Jumna Dass v. Harcharan Dass®,) were decided 
by single Judges and the decisions were not uniform. ` The 
Bombay case, Narayan Vithal Samani v. Jankibai™, only 
decides that a Judge sitting on the Original Side of the High 
Court cannot order а mofussil Court to stay procéedings, it 
leaves open the question whether he can order a party to the 
(feet oe ee eee 
Qf 0906) L L. Е. 34 Cal 101. * (4) (1916) L L. R, 89 Bom, 604; 


(2) (1908) I. L. R. 26 Cal. 238, 17 Bom. 1, В, 665, в ь 
(8) (1911) L L, Е. 38 Cal 406. V : 
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suit before him to refrain from prosecuting a suit.in a mofussil 
Court. : 

Therefore it seems to me, we Tavo to decide the "n by 
reason and not by authority, for there is not a tlear authority ; 
though the general trend of the English cases shows that a 
Judge has full power over the parties properly before him.. 

. The judge must have that amount of power over the parties 
which is essential to а prompt and complete disposal of the 
suit before him. If one of the parties can obtain the produc- 


tion of the accounts, documenta ete. in the Bijapur Court, that : 


will greatly hamper and embarrass the trial of the Bombay 
suit. , Therefore the Judge must have power to prevent this. 


Thé simplest and most complete method of preventing it is by 
an injunction against the party. But 16 should, I think, be in 
a slightly modified form and should only restrain the defend- 
ant from procedding with the Bijapur suit in sucha way as 
to dolay or embarrass the trial of the Bombay suit. 

' Since we heard thé arguments 16 has, in another appeal, 
heen decided that an appeal does nof lie against an order 


refusing an injunction. It was not argued that an appeal does 


not lie in this case and as we are dismissing the.appeal it does 
not greatly matter whether it does or does not lie. . 
, Substantially the appeal is dismissed and with costs. ` . 


` I agree with my learned brother's 'suggestion asto the date. 


on which the suit should be restored to the Board. 


MARTEN J.—On the first point I am of opinion, after com- 


paring the plaints in the two suits, that the matters in issue 
in this suit are not “ directly and substantially in issue in the 
previously instituted suit” within the meaning of в. 10. of 
the Civil Procedure Code, I leave open the question whothey 
under s. 10 thee words “the same parties” mean that the 
. parties in the two suits must be the same, namely, no more 
and no less. If it bad been necessary for me to arrive at а 
conclusion on this question, I should have had to take into 
consideration the similar words which are used in В. 11 with 
reference to res judicata, 


The second point taken by the appellants is that there was. 


no jurisdiction*to order them not to proceed with the Bijapur 
suit as against the respondents, jn my opinion that point is 
not now open to the appellants. It was not raised in the Court 
below, nor is it raised in, the memo of appeal: and on 'the 


merits of the case—so fof as they are at present before us—J ` 
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see no sufficient reason why the appellants'should be granted 
any indulgence. I would, therefore, decide this point against 
them on this preliminary ground alone. 

I cannot, however, entirely ignore the proposition which 
was urged at considerable length by their counsel, namely, that 
the Court of Chancery had no jurisdiction to grant an injunc- 
tion, unless the defendant either resided or carried on business 
within the jurisdiction. Qne short answer to this proposition 


‚ів that it cannot apply where, as here, the defendants have 


been served and have appeared in the suit without protest. 
Thus, in Halsbury’s Laws of England, Vol. XVII, p. 263, Note 


(g), it is said : 

** A foreigner who has appeared to an action in an English Court gives 
jurisdiction to the English Court to restrain him from proceeding to litigate the 
same subject-matter in the Oourts of his own country.” 

The authority cited in support of that proposition is 
Dawkins v. Simonetii™, a decision of the Court of Appeal in 
England. That was в case where there were two suits pending 
for probate of the wil] of a deceased lady, one in England and 
the other in Italy. The applicant in.the Italian suit was the 
defendant in the English suit; and in the coursé of his judg- 
ment the Master of the Rolla, Sir George J ongel said as 


follows :— 

“The defendant, after the commencement of this action in England, 
has begun a litigation in Naples for the purpose (soto speak) of obtaining’ 
probate in solemn form of the willof 1872, The plaintiff has, under these 
circumstances, moved to restrain the defendant from proceeding with his 
action in the foreign Court. 

The question arises whether there's any jurisdiction at all to do во, Iam 
far from saying that where а man has appeared in an English suit he has 
nob thereby given the Court jurisdiction to grant any proper application 
against him. Therefore, although it might be improper in other ciroum- 
stgnces, ib may not be improper in this suit, To what sort of cases then is this 
jurisdiotiqn applicable? Certainly, 1 think, in а case ef ‘double vexation’. 
Under the old practice, when aman was suedin equity аз well as at law, 
the plaintiff was put to his election; and it was just the same where one 
gaib wasinan English Court and the other suit in a foreign Court. The 
practice was to move to stay the proceeding either in the foreign Court or 
in the English Court, In dealing with such a question the Oourt prevented 
double vexation, but it always exercised а discretion, Where there appear- 
ed to be good ground for continuing two actions the Court did not interfere, 
iss c Ib comes to this, then, that it is a matter of disoretion, even assuming 
that we Have jarisdiction” 

Then, after considering the matte» of gonvenierce, the 


Court cama to the conclusion that the Italian suit ought not 


to be stayed. . К . 
N - (1) (1880) 89 WR iad, 229, / р 
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I may also refer to Dicey’s Conflict. of Laws (1908 Edn.), 
p. 44, where the learned author considers the following 
general principle to be sound, although he.says “its truth 
cannot be dogmatically laid down” (р. 45), viz, 

“The sovereign ofa country, acting through the Courts thereof, has a 
right to exercise jurisdiction over any person who voluntarily submits to his 
jurisdiction, or, in other words, the Courts ofa country are Courts of com- 
petent jurisdiction over any person who voluntarily submits to their juris- 
diction.” E | 

Then, at p. 48, speaking of actions in personam where the 
defendant is not in England, he says: 

*t The Courts of Common Law and of Equity have further always exercised 
jurisdiction over a defendant who appeared to, ora plaintiff who brought, 


an асіп or suit, This again is in strict conformfty with the principle or 


test of submission.” 

So, too, the Civil Procedure Code roefers-in s. 20 (b) to the 
acquiescence of a defendant to the institution of a suit, 
although he may not reside ог carry on business within the 
local limits of the Caurt’s jurisdiction. 

It seems to, me, therefore, thal 16 is erroneous to argue 
this case on the same lines as if the defendant had not appear- 
ed in this @ction, or, on the other hand, had appeared 
under protest and moved to set aside the service of the 
summons upen him. 

The appellant based his argument on The Carron Iron 
Company v. Maclaren™, but there the Scottish respondents 
were ot parties to the English action, nor had they come in 
and claimed the benefit of the English administration decree. 
They had only been served with a notice of motion in the 
English action just as any third party might be, who, for in- 
stance, interfered with a receiver appointed in an administra- 
tion action. As to proceeding inthis way. by motion in the 
suit instead of by а separate suit, the Lord Chancellor said #t 
p. 441: “Тһе practice is fully established : its origin is matter 
rather of curious speculation than of practical importance.” 

What Professor Dicey has said as to submission must of 
course be read with his warning at p. 212 that “submission 
cannot give the Court jurisdiction to entertain an action or 


other proceeding which in itself lies beyond the competence” 


or authority of the Court.” It is jurisdiction in this sense to 
which tke Court refers when it/considers whether it has any 
power to authorise a departure ftom the trusts of a trust deed, 
and if so, under what circumstances and to what extent (see 


(1) (55) 5 H. L.O. 416, 441, 
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0.0. J£ Ih те New), But:that warning doea not apply to the Bombay 
1919. suit itself, for that is an ordinary suit brought by commission: 
ee agents with leave under cl. 12 of the Letters Patent, Nor does 

renal that warning apply, I think, to the particular relief now under; 

discussion, viz., an injunction (in effect) to prevent interference 
with the spesdy prosecution of the Bombay suit. 

Marien J, Even; therefore, if Ihad considered the point as to jurisdic- 

~~" tion was still open to the appellants, I should have decided it, 

; against them in this particular case. 

The third and the last point is whether the jurisdiction has as. 

EE в matter of discretion been properly exercised here. As to this, 

I see no reason to intprfere, except that I agree in the varigtion 
of the form of the injunction which my brother Heaton has 
stated. The Bombay case came on for hearing ав а Short Cause 
in the Vacation. The defendant did not put in his affidavit 
till the day of the hearing ; and his Bijapur suit with its eight 
defendants and vague allegations would seem to offer sood 
opportunities for vexation and delay. Under these circum- 
stances, I can well understand an injunction being granted to 
restrain that vexation and delay so far as practicable. 

The Bombay suit was directed to be replaced on Board on. 
9th June after the defendant had filed his written, statement. | 
We can now direct the Prothonotary to effect this for the 5th 
ог 12th August. . А 

In the result, І agroo that this appeal should li dismissed 
with costs. — Appeal dismissed. 


Gui.  Co.: 


Solicitors fox the ER Captain & Vaidya. 
: Solicitors for the respondents : Crawford, Batley & Co. 
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Е Before Mr, Justice Pratt, 
шә VITHALDAS QURSONDAS 
. Vv. 
auod DULSUKHBHAI VADILAL.^ 


Originating Summons— High Court Rules, r, $22—Such summons should not be 
taken out where orai evidence becomes necessary. 

An originating summons is not the proper procedure to be adopted where 
the disputed facts are of such cones ag toinvolve a congiderable 
4mount of oral evidence. 

In re Porters. Lindsell v. Phillips (2) and In ve Giles (3), referred to. 


* 0. О. J. Suits Nos.180 and 178 of 1919. (2) (1885) 30 Cis. D. 291, 296. 
(1) [1901] 2 Ch. 634, (8) N(1890) 43 Ch. D. 391, #98, 
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ÖRIGINATING summons, `. DAREN : mo 0: 0: Js 
. The plaintiffs filed this: a suit ; Tos dissolution; А winding, 1919 

up and for taking accounts of the partnership. between ‘them; н 
and the defendants. · ES dis utes Le и? И 


a cq uli : 
Summons was iud against ‘the defendants. ‘to “attend Drysvx omar 
before Mr. J ustice Prati i in. Chambers for athe ‘determination E T Nn 
of the following questions: — e esai 
1. Whether the partnership should not ie ordered to i dissolve’ ‘a8 d. 
the date ‘of the, filing of this suit or as from stich date ‘is’ to this Hon'ble: “Court 
may seem proper? . . | SW ar es Чер ы ы A ОСА ЕЕ, 
2. Whether the affairs of the said partnerahip should nob hes Sonn up, aud, 
accounts thereof taken by and.under the directions of this. Hon'ble Оошф? , 
8. Whether the amounts found due to the У аһоша ` not be órd&ied 
to be paid to them t · d блк ae Goad En 
‘4, Whether for the said purposes all necessary. directions should not: be: 
given, inquiries made and accounts taken?,,, ; -a : T 
5. Whether in the meanwhile and pending, the heating and, final disposal! 
of this anit а Receiyer should not be appointed to collect, ‚ Téoéive ' and geb. in 
the assota of the said partherahip їп Bombay: Calcutta and Béhrampuür "and' 
take possession of the тааныр books of account with. power to realise the; 
said asseta ?. * ^4 ТОТО A 
6. Whether.in the xiu and pending the hearing and ‘final disposal of 
this suit the defendants should nob be restrained from recovering the oütéfand: 
ings and from in any way dealing’ with the partnership assot? 2. 0st ot c 
.4. Whether the defendants and especially the 1st‘defendant should поб; Ье 
restrained by an order and injunotion of, this Hon’ble Court from preventing; 
the plaintiffs from’ attending. the firm’s premises until = Receiver takes ch argo 
of the same ? 
8. "Whether the plaintiffs! oosts of this suit honid not be ү T ok 
The summons was argued. ^. ^67 065 canc сү улшо 
Kania, for the'plaintiff. : MM CM E M: 
; (uet OOo 


Tnverariiy, : for défendants, "otia dn 


Pratr’J.—This i is an action instituted by an 2 originating 
summons in which the plaintiff seeks a declaration that a ° 
partnership between himself and the four defendanta was dis | 
solved in October 1918—an account of tho. said partnership.—' 
dàmages for breach of the partnership. agreement, from” defen, 
dantél and 2 and an indemnity for liabilities ineurred. in 
dealings with one Lallubhai. an 

The defendants object that the summons should: ‘be „dis-” 
missed under rule 223 as this form. of action ds not ' ‘appro: 
priate to the matters in dispute. : i UE NM 19 

Provision was made for this, form of action by the’ addition 
of appropriate words in B. '$8. of” thè , Civil, Procedure, "Code. 
But as Order IV, rule 1, requires every suit to be’ instituted by’ 
в plaint а suit annot bef/instituted by originating вашщодв' 
under the Civil Proceduf Code, E i 


, 
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0.0, J. The procedure rests solely on rules made by thia Court 
1918 . under the Letters Patent and s. 129 of the Civil Procedure 
—7 Code. 

VIFHALDAS * 

v. These rules generally follow the English procedure which 

DusvREDHAT is enacted in the Rules and Orders of the Supreme Court. 

Pratt J, These limit the procedure to the determination of questions 
~~ оф construction of deeds and wills, of questions arising in the 

administration of an estate or trust and of questions arising 

out of requisitions and objections made between vendor and 
vendee of land. 

As to the English procedure it seems clear that it does not 
apply where queetiofis of fact are in dispute. Lord Lindley 
in the case of In ve Powers? said:—'' A summons is not the 
proper way of trying в disputed debt where the dispute 
turns on questions of fact"; and again in In re Gtles®, 
Cotton L. J. said that this form of action "was intended... 
to enable simple matters to be sattled by the Court 
without the expense of bringing an action in the usual way, 
not to enable the Court to determine matters which involve 
& serious question.” * 

It is contended that these authorities do nob apply as the 
Bombay Rules are wider. There is some force iff this conten- 

. tion for our rules go further than the English rules and allow 

в partner to take out an originating summons and the pro- 

cedure approximates more nearly to that of a regular suit for 

the rules contemplate pleadings. А plaint is required by rule 

218 and a written statement is permitted by rule 221. 

The rules do not forbid questions of fact being determined 
on an originating summons and I am not prepared to hold 
ibat this form of action is always inappropriate whenevor 
there i& & question of fact in dispute. * 

But I think it clear that an originating summons is not 
the proper procedure “where the disputed facts are of guch 
complexity as to involve a considerable amount of oral evid- 
ence. There is no machinery for discovery and inspection and 
rule 223 indicates that the action should be confined to matters 
which are capable of decision in a summary way. , 

In the present case considerable evidence Will have to be 
taken both as to the breach, of contfact alleged against the 

. first and second defendants and the quantam of damages for 


which they are liable. З 
(1) (1880) 80 Ch. D. 291,998, (2« (1890) 43 Ch. D. 39), 398 — 
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' J, therefore, dismiss this summons with costs and refer the 
parties to а regular suit. : 
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Summons dismissed. урону 
Solicitors for plaintiffs: Bhaishankar, Kanga & Girdharlal. poysvz suat 


Solicitors for defendants: Purshottamiai & Оо. 


Before Mr, JusticsePratt, 
NATHMAL GHAMIRMAL 
2). 
MANIRAM RADHAKISSON.* 


^ . 

Огой Procedure Uode ( Act V of 1908), Sec. 78, Order X XL, rules 65, 83—Decree— 
Jixecuiion— Warrant for attachment of moveable properiy—Payment by judg- 
ment-debtor to the bailiff before he levies attachmeni— Assets realised in exeeution 
of decree— Payment to attaching creditors— Rateable distribution noi allowed, 

In execution of a decree by à warrant for attachment of the moveable 
property of the judgment-debtor, the bailiff entered the judgment- 
debtor’s shop and showed the warrant to a partner in the judgment. 
debtor's firm and pointed out that if money were not paid he would seize 


Pratt J. 


and keep in his custody the moveable property in the shop. The judg- | 


ment-debtor paid up the decretal amount immediately. A question 
having arisen whether the amount was payable tothe attaching creditor 
alone or wag available for rateable distribution among all the judgment 
creditors :— 

Held, that the amount was paysble only to the attaching oreditor and 
was nob available for rateable distribution. 

Sorabji Coovarji v, Kala Raghunath (1), doubted but followed, 


PROCEEDING in Chamber. р А 

On the 21st January 1919, the plaintiff Nathmal obtained a 
decree for Re. 2211-6-0 against Manilal Radhakison, the 
defendant-firm. , 

In execution of the decree, the plaintiff obtained a warrant 
of attachment of the moveable property of the defendant-firm, 
under Order XXI, rule 43, of the Civil Procedure Code of 1908, 
on the 18th February 1919. 

On the 22nd February 1919, the sheriff’s bailiff went to the 
defendants’ shop in Bombay to execute the warrant, Tho 
bailiff showed the original warrant to a partner in the defend- 
ant-firm and pointed out to him that if the amount mention- 
ed in the warrant was rot paid, he would seize the property 
of the defendant and keep it in his custody until the further 


* 0, С. д. Suit No., 456 of 1918 (1) (1911)1. L, R. 36 Bom, 156; 13 
а . Bom. L. R, 1193, 
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order ofthe Court? ‘The -partner of the defendant-firm paid 
up at once Ra, 2327, the full amount payable: under the 


d warrant-of attachment. The bailiff thereupon left the Bor 


without levying the attachment. . 

'' The plaintiff next applied to thé Sitting J udge in Chiambérs 
for an order that the'aforesaid amount should be paid to him; 
but the learned Judge directed-him--to give notice to Mamraj, 
another judgment-creditor of the defendant-firm, who had 
also applied for execution before receipt of the amount by the 
bailiff. ^ 

The notice was argued, 


Inverarity, for the plaintiff, "m creditor. "e ch 
. Mulla, for the other judgment creditor. 


-PrRarr J.—The judgment-creditor in this case КЕРА for 
payment of the money received by the Sheriff ynder a warant 
of attachment issued in execution of the decree in Suit No? 
456 ‘of 1918. The Prothonotary. refused to issue an order in 
form 64, holding, that. the money ; | Was , an asset availa ple for 
rateable distribution. : 

"Phe:jjudgment-ereditor had taken out 8. warrant i in ‘form 48 
for attachment ‘of the moveable property of the judgment- 
debtor under Order XXI, rule 48. 

The bailiff entered judgment-debtor's shop and anon ad the 
warrant to a partner in the judgment-debtor’s firm and point- 
ed out that if the money were not -paid he would seize and 
keep in his custody the moveable property in his shop. The 
judgment- -debtór then paid the decretal amount with costs, of 
execution and sheriff's poundage. 

: The question is whether this amount is available for rate- 
able distribution among the other judgment- creditors who had 
made přeyious execution applications, 

' Séction 29°F the Civil Procedure Code of 1882 has been 
corisiderably enlarged under s. 73 of the present Code; The 
former referred to assets "reslised by sale, or otherwise in 
execution of a decree,” and the latter refers to “assets held. 
by à Court." The phrase “assets realised by sale or otherwise” 
was construed in the case of' Purshotamdass Т. ribhovandass v. 
Mahant’ Surajbharthi Haribharthi®, to be “assets which 
haye been realised from the property df the judgment-debtor 
by ‘sale or* otherwise. "The words “or otherwise” were ex- 
plane’: in the judgment by: referenge\\o ss.- 291 and 305-equi- 


` (0 (1882) L L, В. 6 Вош\588, 
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‘valent to Order XXI, rules 69 and 88,-that is where money ia 
paid to stop &sale ‘or is raised by private alienation to set 
aside a sale, This decision was based on the position of s. 205 
in the Code of Civil Procedure where it appeared under Chapter 
XIX of the Code dealing with execution of decrees and under 
the sub-division to that Chapter referring to sale and delivery 
of property. Ав в result of this construction it was held that 
monies paid by a judgment-debtor under arrest in full satisfac- 
tion of the decree were not assets. realised im execution: by 
sale or otherwise, because the process of execution had not been 
directed against the property. 

Fgllowing this case, it was held in appa Dai v. Ghent 
Lal, andin Vibudhapriya Tirthaswami v: Yusuf Sehib® 
that money paid to remove an attachment was not within 
в. 295.as an attachment was not a process of sale or conversion 
otherwise of property. 

The correctness of the reasoning in Purshotamdas’ case seems 
to have been doubted in Manilal Umedram v.Nanabhai Manek- 
lal®, where Sir Lawrence Jenkins explained that the word 
“realised” implied that property had been converted into or 
obtained in cash or some other form available for immediate 
distribution, ‘Hence, if money is paid into Court it is obtain- 
ed or realised, even though there has been'no sale or conversion 
of the judgment-debtor's property. On this meaning of the 
word “realised” it was not necessary to limit the words “ог 
otherwise" as Sir Charles Sargent did in Purshotamdas’ case 
to processes of execution ejusdem generis with’ sale. 

I think the amendment in the present Code of Civil Procedure 
was intended to overrule Purshotamdas’ case and to pravide that 
all assets held by the Court are available for rateable distribu- 
tion by whatever process of execution they may have been 
obtained. I also think that the assets must have been óbtained 
in éxecution. The reference to costs.of realisation and the posi- 
tion. of the section in the Code at the end of Part II on execu- 
tion seems to nie to lead irresistibly to this conclusion, This 
wasalso the view taken by Bakewell J. in Katum Sahiba v. 
Hajee Badsha:Sahib™,. The asset, therefore, must be some- 
thing obtained in execution ina form available for distribu- 
tion among the ‘judgment creditors. 

Under s. 73, therefore, I think it necessary to establish {1) 
(2) OnE L, fa, 98 Med; ГА ` (4) -(1918) L L R, 39 Mad, 991,294; 
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` that the money ін amasse& held by the Court, and (2) that it 
has been realised or obtained in execution. 

To turn now to the present case, there is no dubi as to the 
first point. that the money-is an asset held by the Court. As 
to the second point, it.is argued that it. has not been realised in 
execution as the warrant of attachment was not in fact exe- 
cuted. .This seems: to, me to bea mere quibble. - It matters 
not ‘whether the property was actually taken into éustody. by 
the bailiff or not. Physical contact, it may be noted, is not 
necessary to actual seizure under Order XXI, rule 43—Mul- 
tan Chand Kanyalal v. Bank of Madras, seo also Bissicks v. 
Bath Colliery 00%. The warrant.directed a seizure and after 
seizure release of the goods from custody if.the judgment debt 
was not paid. This, I take it, is what happened and in any 


_event the money was paid under stress of the warrant. Tho 


warrant is а process of execution and it was the warrant that 
procured the payment of the money. 

If the matter were. res integra, I should bold that the 
money was an asset*held by the Court and realised in execu- 
tion, and, therefore, liable to rateabie distribution. But it has 
been held in Sorabji Coovarji v. Kala, Raghwnath® that the 
money paid: to remove àn'attachment under'Orgjer XXT, rule 
55, is not subject to rateable distribution, the reasoning being 
(1) that the money was not realised in process of execution, 
and (2) that rateable distribution would nullify: the pro- 
visions of rule 55.. The first ground follows the cases decided 
on the words “sale or otherwise’, which are held-to mean 
sale or other * process of execution provided for іп the Civil 
Proceduso ,Code—Sew Bus Bogla v. Shib Ohunder Sen“; 
Prosonnomoyt Dassi v.: Sreenauth Коу“; and Vibudhapriya 
Rirthaswami v. ‘Yusuf Sahib. But these савез all: followed 
Purshotamdas? case in restricting. the process ‘to one ‘of 
sale or conversion of the property and I venture :to- doubt 
whether’: this: is not too’ restrictive. a construction under 
the amended section in which the words-*sale or other- 
wise" have been. dropped and-in which there is: merely an 
implication that’ ‘the’ assets should have been: realised - or 
obtaitied in execution proceedings. I also venturé to doubt 
the correctness of. the second reason, Order” ХХІ, rule 55 


(1)” (1903) I. L. R. 27 Май, 840. ° (4) (1886) LL. В, 18 Oal 225, 





(3) (1878) 3 Ex. D. 174. (5) ,(1894) I. L. Rs 21 Oal 809 . 
(8) (1911) L L. R. 38 Bom. 186; ` — (0) 1905) L L, Ma 28 Mad, 380, : · 
13 Bom, L, Б, 1193, = 
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operates effectively where there is one decree-holder. If there 
are a number of decreó-holders, there-is no scope for the rule 
for the judgment debtor has no motive for payipg off one judg- 
ment-creditor when the same property: is liable to be reattach- 
ed by the others. To allow .one decree-holder to be paid off 
in full when, the property is insufficient to discharge other 
judgment debts might possibly be undue preference and defeat 
the object of the section which is equal distribution of all the 
monies received in execution. Again, why should a judgment 
creditor, whose attachment has been removed under OrderXXI, 
rule 55, bein а better position than a judgment-creditor who 
has кеп the trouble of bringing the property to sale. Last- 
ly, if the’money paid under Order XXI, rule 55, to remove an 
attachment is not available for rateable distribution, then a 
fortiori money paid to stop a sale under Order XXI, rule 88, 
would also not be so available. But even under the old sec- 
tion it was, assumed Dy, Sir Charles Sargent in Purshottam- 
das’ oase that money paid to stop a, sale i ig available for ratea- 
ble: distribution. So .that the interpretation put upon ,the 
section, in Sorabji Coovarji v. Kala Raghunath® makes the 
new. section more restrictive than the old one, and this is 
not: what the Legislature intended. 

I agree with the decision in Thiraviyam Pillai v. Lakshmana 
Pillai?? that money paid under rule 55 is an asset held by 
the Court and ie like the money paid to stop a sale under 
rule 83 available for distribution. But I differ from that case 
in that I think that s. 78 is restricted to what is paid into 
Court by virtue of process of execution. 

“І have ‘venturad to express my opinion ов to the construe-. 
tion of the section ‘but I ‘feel bound to follow the decision i in 


Sovabjve case ande Т, therefore, direct the Prothonotary to i issue 


the payment order in form 64, 
- This order should not be issued, for ‘three weeks ‘pending an 
appeal, 
The attaching judgment-creditor’s costs including the costs 
of .the previous application. to be.costs: in the execution. The 
other :judgment-creditors to pay their own. costs. 


‘Solicitors for plaintiffs: Mulji ё Thakordas. i ie 
‘Solicitors’ for another judgment- -creditor + Mulla & Mulla. 


()' (1911) Т.Т, R.36 Bom, ў (2 (1917) Y. L, Б. 41 Mad, 616. 
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В. N. LANG.* 


Presidency Towns Insolvency Act (III of 1909), бес. 98 (bj—Insoltent—Order. of 
EFE Gischarge—Suspension— Order takes effect at the end of the suspended period — 
^5 7 No final order nacessary— Practice to the contrary not vali—Oivil. Procedure 
Code f Act V of 1908), Sea, 80——Sust against Official Assignes—Suit for injunc- 
tion—No notice necessary, 
An adjudicated insolvent obtained on the 2nd Ootober 1912 an order of 
А _ discharge in the following form: ‘It ів ordered that the insolvent’s dis- 
charge be with protection suspended for one year and that he be dis. 
charged as from the 8nd day of October 1918." No final order ®f dis- 
charge was inadé, The insolvent having acquired property in 1016-1917, 
the Official Assignee claimed the property for division among the insolv-. 
a ent’s oreditors under в. 62 (2'(a)of the Presidency Towns Insolvenoy 
Act, 1900;— > . 
Held, that the order of discas became operative by itself on the 3rd 
October 1013 ; and the claim of the Official Assigneo should bo negatived. , 
The Presidency Towns Insolvency Act, 1909, makes no further proceed- 
ings necessary after an order of susponsion under а, 38 has been passed, 
The practice prevailing in the Bombay High Court which requires the 
. insolvent, whose discharge has been suspended, to appaat and obtain the 
final and absolute discharge after the expiry of the period of suspension 
has no warrantin law and cannot b» upheld. 
A suit for injunction to restrain a threatened and imminent injury ів 
maintainable against a public officer even in absence of notice under s. 80 
ot the Civil Procedure Oode of 1903. 
Naginlal v. Official Assignee (1), nee doubted yet followed. 


` Burr for injunction. 
The ‘plaintiff Muradally was adjudicated insolvent by the 
• Insolvent Debtors’ Court in Bombay, оп the 26th September. 
1611; and his property was vested i in the Official Assignee the 
same day. 
The plaintiff applied for discharge, and on the 2nd October 
1912 the Court passed the following order :— 
It is ordered that the insolvent’s discharge be with protection suspended 
for one year and that he be discharged as from the 2nd day of October 1018, 
s No final order of discharge was since applied for or obtained. 
On the 8th November 1916, the plaintiff was admitted as а 
partner in a saddlery business, whieh was cafried on by his 
father and brother. The partnership wes dissolved on the 80th 
А November 1917 ; and the whole business was transferred to the 


* О, O..J, Suit No. 339 of 1918, 912) 14 Bom, Г, R. 1148, 
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plaintiff, who singe then carried оп the business on :his own 0, O de 


account. 

The defendant Official Assignee озан on the. 22nd 
January 1918, and claimed the business for the benefit of the 
plaintiff's creditors. The plaintiff accordingly paid from time 
to time sums amounting in all to Rs. 331. 

On the 7th March 1918, the defendant again wrote to the 
plaintiff stating that. ‘unless the full amount of his liabilities. 
with interest was paid on 8th March 1918 he would close the 
shop on 9th March 1918 at 12 noon. 

The plaintiff filed the present suit on the 8th March 1918, 
alleging that the order of 1912 operated as his discharge as 
from the 2nd October 1918 and that he was from that date 
released from all the debts provable i in insolvency. He there- 
fore prayed (a) that it may be declared that the said.ordor 
operated as a discharge of the plaintitf from all debts provable: 
in insolvency as from the 2nd October 1918; (b) that the de- 
fondant may be restrained by an order and injunction of this 
Court from closing the plaintiff's shop of from otherwise inter- 
. fering with the plaintiff's business. He further claimed to 
recover Rs. 381 from the defendant; and also Вв, 10,000 by 
way of damagés. 

The defendant contended ¢nter alia that the suit was not 
maintainable inasmuch as the requisite notice under s. 80 of 
the Civil Procedure Code was not obtained ; that the order of 
1912 did not operate as a discharge of the plaintiff and that 
under the practice of the Bombay High Court until a final 
order of discharge was made at the expiration of the period 
mentioned in the order suspending discharge, thee plaintiff 
could not obtain ‘his discharge under the provisions of the 
Presidency Towns Insolvency Act, 1909. о 


Ghasvalla, with Kanga, for the plaintiff. 
‘Desai, with R. D. N. Wadia, for the defendant. 


Pratt J.—On the 26th of September 1911 the plaintiff in 
this suit was adjudicated insolvent and an order was made 
vesting his estate in the Official Assignee. ` The plaintiff there- 
after appHed for his discharge and on the 2nd of October 1912 
an order was made in the following. terms:—“It is ordered 
that the insolvent’s discharge be with protection suspended 
for one year and that of discharged as from the'2nd day of 


October 19189. In 1976 and 1917 the plaintiff acquired a 


о 


M 
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0. OX. saddlery!business:: On-the 22nd day-of January 1918 the-Offi-: 
nas cial Assignee considering that no final order of discharge had» 
EEA been“madè took possession of the: plaintiff's sfock-in‘trade'and 
„œ then restored: possession and allowed the plaintiff to odntinus 
Taya his. business ол. condition: of his"iaking payments for'the 
Pratt J, benefit of his scheduled’ creditors, Qn the 7th of Marc 1918* 
- .  the.Official.Assignee threatened to’ retake possession ànd' оп  ' 

the8th of March tlie plaintif filed &his'suit to recover the kutha: 

which hé had paid: to’ the Official Assignee as he says under 

coercion, for damages forthe ‘allegéd trespass and foran ini 

junction. to restrain the threatened trespass.’ `° - ^^ ot 

A preliminary objection has been taken that the suit’ is not, 

maintdinable as the plaintiff has not’ given notice as required 

by в, 80 of the Code of Civil Procedure, ^ ^ ' ' С. 

“There -is no ‘question but that ‘the Official Assignee’ isa’ 

“public officer" entitled to such a ‘notice: Joosub Haji v. N. We 

Кетр It is sought; however, to take thie out of the operation’ 

of the section as Опе of the reliefs clainied is Tor-an injunction, 

to restrain a future act of tréspáss. БУУ 
Section’ 80 is as follows :—. ` | UP NN 

У “No suit shall be instituted against the Seoretary of State for India in‘ 

Council, or against а public officer in respect of any act purporging to be done“ 


by such public officer in his official capacity, until the expiration of two months 
next after notice in writing, ete.” 


It is said that the words “act purporting to be done by, 
such public, officer in his official capacity " refer to past and; 
not to future ‘acts. If the matier were res integra I should, 
have foünd по difficulty in deciding that they do refer to. 
future acts. If the words were limited to past aots it would, 
hàye, been easy to express, that, limitation by such words as. 
* purporting to have been done " as for instance in в. 167 of, 
the Bombay District Municipalities Act, 1901. I think it 
quite clear that the clause “purporting ‘to be‘done by such 
publie officer in his official capacity” is merely an adjectival 
clause qualifying the substantive word “act '« The section 
refers to official acts without any reference to, the time when, 
the act was or is or is expected to be performed. The act may 
be, past, present or future; but the only, qualification imposed . 
by the section 18 that it ig,one committed or likély to be.com- 
mitted in the execution or intended execution of somé public 

(1) (1909) Т. L. R26 Bom эңе LR, R, у... 
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. In Flower v. Local Board of Low Leyton™, a similar 
provision in. the Public Health Act (88 & 39 Vic. c. 55) was 
held to be inapplicable to suits for an injunction, The judg- 
ment proceeded on.the ground that a Court of Uhantery would 
not have held that its jurisdiction to grant equitable relief was 
limited by the section ; for otherwise irreparable injury might 
be done before the Court could intervene. The fallacy of this 
argument has .been exposed in Colle v. Home and Oolonial 
Stores, Limited, The Court of ‘Chancery: in its concurrent 
jurisdiction enforced legal rights by equitable’ remedies, . But 
by inadvertence equitable doctrines were sometimes applied to 
the.right instead of to the remedy. This, process was:stopped 
‘by the House of Lords in Colls v. Home and Colonial Btores, 
Limited. The Chancery Court had granted an injunction to 
restrain a building which would deprive plaintiff of some of 
the light he «had. been enjoying, but yet would not interfere 
With his common law right to such light as was necessary to 
make his house habitable. The Court of Chancery had thus 
inadvertently enlarged the plaintiff's common law right. The 
House- of Lards overruled multitude of decisions of Chancery 
Judges .ànd held that the equitable n must be limited to 


the legal right.” Lord Macnaughten said: 

“Courts of Equity had no original jurisdiction iu the matter, Their .pro- 
vince was simply to grant an injunction in aid of the "legal right, whore there 
was danger of irreparable mischief, or where an injunction was required to 
prevent multiplicity of‘aotions.” MEI 


Now, in Flower v. Local Board of Low ГА ап indu 
was granted where plaintiff had under the Statute no right of 
action and thus the equitable jurisdiction of the remedy was 
inadvertently used to enlarge the legal right on Which the 
remedy was claimed: This is the very abus бова ошеа іп 
the judgment of the House of Lords. 

Flower v. Local Board of Low Leyton'i is, therefore; n no hae 
er good laws and it is perhaps unnecessary to add that the 
Courts in India’ cannot' invoke the equitable jurisdiction of the 
Court of Chancery to override oe law a8 ое in the дан 
of: ‘the Indian Legislature. ''' 

" However, Flówer's case was followed by this Court in 
Seoretary’ "of ‘State v. Gajanan Krishnarao,™ and Ne agéinlal y. 
Official ‘Assignee. In the former ‘case 16 was stated that bif 
() (877)5 Ob. D. 347, NEM (9) Q911)I. PR, 35 Bom, 30 — 

(2) [1904] А. O, 170; " P ' à ''738 Bom. L. R. 973, 
. (4) (1912) 14 Bom, L, R, 1148, 
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the future act was so imminent that it was practically impos- 


sible for the plaintiff to give notice and serious injury was 


threatened, the Court would not be debarred from entertain- 
ing the suit. This was an obiter dictum, as the suit was held 
to be barred. But it was followed in the second case where 
the suit was filed to restrain a threatened sale by Official 
Assignoe. and жав held maintainable in spite of the fact that 
no notice had been given. , Though I respectfally differ from 
this case I am bound by it 

In this suit there are two distinct causes of action: a tort 
already committed апа а threatened trespasa on tbe plaintiff's 
property. Damages are claimed for the first, and an igjunc- 
tion to restrain the second. The suit under the first cause of 
action is not maintainable. But the injunction is a substantive 


` relief claimed under the second cause of action. The threat 


of trespass was made on the 7th of March. Danger was indeed 
80 imminent that the suit was filed on tha 8th of March, and 
the trespass was restrained by ар interim injunction granted 
on the same day. Mr. Ghaswalla drops his claim on the first 
cause of action and elects to proceed only on the «injunction in 
respect of the second cause of action, and under Naginlal’s 

case I think he is entitled to do во. 

The finding on the second issue will be: Plaintiff having 
droppéd the claim for damages and for recovering the money 
payable under coercion, suit is maintainable in respect of the 
injunction to restrain the threatened trespass. 


' THE case wis furthér argued and the following judgment 
was deliyered on the 25th July 1909. 


Pratt J.—In view of the judgment on the 2nd issue, the 
hly issue that survives is the first as to whether the plaintiff 
is entitled to an. injunction. — 

There is & suggestion in paragraph 2 of ТРА state- 
ment that the property which the Official Assignee claims is 
not the property of the insolvent acquired after his discharge. 
If this were so, it might be contended that this property was 
vested in the Official Assignee and tbat the effect of the order 
of discharge was not to revest this property in the-insolvent : 
In re Thomas Pereira, The point was raised at the time 
the order was gnade suspending the insolvent’s discharge but 
it was “not clear whether the qugstion was then decided, 


(1) (1868) 1 M. H. C, Aa 
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However'Mr. Wadia does not make this defence and rests’ his 


саве “solely on the ground that the order of 2nd October 1912: 


did not opérate asa discharge from 2nd October 1918, and 

that therefore the property, even though ‘acquired by the 

insolvent after that ‘date; is divisible among ‘the insolvent’s 
creditors under s. 52 (2) (a). 

But I think the words of the order of discharge aré too clear 
to admiit'of this construction. "The, order runs in the form 
prescribed by the rules of this Court and it їз as follows:— ` 

©“ Tb is ordered that the ingolvent/s discharge be with protection: suspended 
for one year and that he be discharged as from the 2nd day of October 1918.” 


The order therefore expressly grante | his discharge from the 
2nd of October 1918. Again the words of в. 38 (b), under 
which the order was made, imply that the discharge is granted 
though its operation is suspended. The word ‘operation’ 
would have no,meaning unléss there were an order which did 
Sperate as a discharge. ` It is not the making of the order 
that is suspended bat the operation of the order made. The 
Act makes no further proceedings necessary after an order of 
suspension unger s. 88 has been passed. 

If authority is needed, the case of Zn re Dove™ is very much 
in point. That'was under the English Bankruptcy Act, 1847. 
Under that Act the order.of discharge was made by' grant of 
certificate of conformity which was not effective until confirm- 
ed. An order was made suspending the grant. of cortificate 


of conformity i in the following terms :— 

7 "* The said Commissionér did adjudge...'. that the grant of. .certificate 
of conformity be suspended for the period of three years from the 80th day of 
Jüne now lasb and ordered it to be adjourned tor the 30th day of me whioh 
would be inthe year 1861". 

After this order, the new Act of 1849 abolished the Aay 


for ‘the confirmation of the certificate. It was then held thas 
the order operated ав а discharge from the 30th June 1851 and 
that the order was a final order although in terms it adjourned 
the proceedings till -that- date.’ The Court said-that the order 
of. suspension 6f certificate -was a grant of the certificate 
subject to such suspension. That is exactly the case here: 

-It is true that the practice of the Court “is to require the 
insolvónt whose discharge has been suspended +œ appear and 
obtain the, final and absqlute discharge. after the expiry of the 
period, .of, ‘suspension., Practice is a. useful guide :where „6 
statute! uses. a language доѓ doubtful import but. a practice 
г Gy вве) 27 Oh. D. “087... EE 
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О. 0. J. which is in contravention of the law, even if such practice be 
1919 the practice of a High Court, cannot make lawful that which 
7 *is unlawful: Balkaran Rai v. Gobind Nath Tiwari™, 

bios AY The plaintiff i$ therefore entitled to the injunction ho seeks 
Laye апа in the circumstances I direct that he do recover half his 

Pra 7, costs from the defendant. 
= I find on the first issue in the affirmative. 

Decree for the plaintiff in terms of prayers (a) and (b) of the 
plaint and that plaintiff 40 recover half his costs from the 
defendant. r 

- Suit deoreed. 


Attorneys for the plaintiff: Khambatta & Co. e 
Attorneys for the defendant: Tyabji & Oo. 








APPEAL FROM ORIGINAL CIVIL. 


1818 Before Mr. Justice Heaton and Alv. Justice Marten, . 
Ros WOLF & SONS .* 
July 81 v. И 


DADIBA KHIMJI & Co.* 


Trading with the enemy—Pre-war cotton contracts—Pledges as security before 
and after war—By agreement with Liquidator of hostsle Jirm security realised 
and payment made—Liguidator cannot recover such payimeni — Mis:akc of 
laso— Payment made under valid agreement cannot be recovered —T'he Indian 

,, Coniract Act (ІХ of 1878), Secs, $1, 65, and 78—The Royal Proclamations 
` Nos, Land £—The Bnemy Trading Act( X of 1916 ), Sec, 13. 


W. & Со., а German firm, trading in Bombay through a branoh office 
managed by a German, had, prior to the outbreak of war between Great 
Britain and Germany, employed the defendants as guarantee brokers and 
Mucoadams, The defendants had deposited with W. & Со. Rs, 50,000 
by way of guarantee, Between 16th and 23rd July 1914, W. & Co, en- 
tered into cotton contracts with the defendants for January and March 
1916 delivery. Оп the demand of the defendantey W. & Co. returned 
Rs. 40,000 of the deposit оп 3rd August 1924 and on 4th or 5th August 
1914 pledged 799 bales of blankets to defendants as security for the balance, 
of the deposit and the differences on the forward contracts, On 26th or 
27th August W. & Co. pledged certain cotton bales ae further seourity. 
On 3rd September 1914 the forward contracts were closed by crose-con- 
. tracta at the rates then prevailing, 

On Eth September 1914, Zoller, the German Manager of W, & Co., was 
interned. Subsequently, one Tombroff was appointed Liquidator by Govern- 
ment and acted under the direotions of the Gontroller of Hostile Trading 

“Concerns, , In 1916 the Liquidatdt, after obtaining legal advice and ооп: 


sulting the Controller, agreed with the c аца that (1) the blankets 


(1) (1890) I, L. В, 12 AIL 199, x. в, 7.0. C. J. Appeal No, 14 of 1918. 
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and (2) the cotton bales should be sold and that” the blanket pro- О, О. J. 
ceeds should be retained by the defendants in part payment of their 1919 
claims and that the cotton bale proceeds should be received by the o  —— 
Liquidator on the condition that the balance of defgndants’ claim should wor, & Sons 
be paid thereout, The sales were effected and the defendants paid part t. 

of their debt out of the blanket proceeds. In February and March 1916 pM б; 
the defendants sent in their accounts and requested payment of the ne 
balance of their debt out of the cotton hale proceeds. In April 1916 the 

Liquidator repudidted this agreement and claimed the blankeb proceeds 
less Re, 10,000 and certain expenses afid refused to pay over any of the 
cotton bale proceeds. In August 1917 W. & Co. by their Liquidator sued 
for the balance of the blanket proceeds and claimed that the pre-war con. 
tracts and pre-war pledge (if any) became tpso facto void on the outbreak 
of war; that the further pledges given on Sth Aggust and on 26th or 27th 
August were similarly void; that the cross-contracts of 8rd September 
were algo void or else amounted to a settlement of a nullity ; that Zoller's 
agenoy terminated on the outbreak of war; and that under в 665 ores 
72 of the Contract Aot they were entitled to recover all payments made 
as the illegality was not discovered till November 1915. The defendants 
disputed the olaim, «апа counter-claimed for payment of the balance of 
their debt ооф of the cotton bale proceeds, On the figures subsequently 
agreed, the amount of the claim was Ra. 69,267-9-0 and of the counter- 
claim Rs, 5§,440-9-0. No dispute arose as to the Rs, 10,000, the balance 
of the guarantee deposit of Rs. 50,000. 

The Courb bf first instance dismissed the plaintiffs suit and decreed 
the defendants’ counter-olaim holding that the pre-war contracts and 
the pledges became or were invalid but the settlement by cross-contracts 
was valid and that Zoller’s agency did not terminate and that, on the 
facta, neither в, 62 nor в, 75 applied, the latter section not applying toa 
‘mistake of law. On appeal :— | 

Held, confirming the decree of the lower Court, {1) that assuming 
without deciding that all the contentions of the plaintiffs as to the effect 
of the outbreak of war were correct, the legal position of the Indian 
Branch ofan enemy firm up to November 1915 was sufficiently doubtful 
ag to afford some justification for the view that the transactions in 
question were velid ; Й i 

(2) that the Liquidator entered into binding agreements with the 
defendants for the sale of the blankets and bales and for the application 
of the proceeds in discharge of the defendants’ debt; that the disabilities 
attaching to Zoller did not attach to the Liquidator or the Controller ; 
and that if necessary their acta were validated under в. 18 of the Enemy 
Trading Act No X of 1916; "s 

(8) that no mistake of the Liquidator or the Controller was pleaded 
or proved amd accordingly s. 72 of the ‘Contract Act did nobapply;  . 

(4), alternatively, it any mistake was made it was опе of law, and as 
the agreements entered into by thé Liquidator with the defendants “vere 
* contracte! within -the gors of the Indian Contract Aot they could 
not be avoided under в, 41 of the Indian Contract Aot for any mistake of 


law; and accordingly ће payments made to the defendants were payments 
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under this binding oontraob and could not, therefore, be recovered under 
в. 78; : А 
(5) thab в, 65 ої the Indian’ Contract Act did not apply to the pay- 
ments in questien as they were made to the defendants ‘under valid 
agreements, viz, those with the Liquidator and not under void ones ; 

(6) alternatively, if the paymente were made under the contracts 
and pledges ending 8rd September 1914, the word “ ‘ agreements ” 
nsed in, the expression “© agreements discovered to be void ? in 8, 65 d 
the Indian Contract Aot did Rot apply to the pre-war contracts, for at 
their inception they were ‘ contracts’ within the meaning of the Indian 
Contract Act and not ‘agreements’ and that the words “discovered to be 
void” were not applicable to the subsequent agreements as the parties 
knew all the material facte; : 

(7) that no 'advaftage' within the meaning ofs, 65 of the fndian 
Contraob Act had been received hy thé defendants under the pre-war 
contracts when, ex hypothest they became void on the outbreak of war; 

(8) that | on the counter-claim, as the assistance of equity was nob being 
asked to carry out an illegal agreement, defondante oould'*recover. 


Tue plaintiffs, Wolf & Sons, were a Gorman Firm, having 
their principal place of business in Germany end having a 
branch office in Bombay. They sued by their Liquidator acting 
under the directions of the Controller of Hostile Trading 
Concerns, Bombay. 

The Bombay branch carried on an extensive business in 
cotton, cotton waste, and cotton blankets, and was managed 
by one Zoller. 

Wolf. & Sons had employed the defendants as guarantee 
brokers and Muccadams. The defendants -had deposited with 
them Rs.'50,00@ by way of guarantee. : 

On 20th February 1914, the defendants wrote to Wolf & 
Sons that’ the latter had, in breach of the terms of the defend- 
ante’ employment, been dealing with another broker and 
demanded the return of the deposit. А 

On 8rd August 1914, Wolf & Sons returned Hs. 40,000. 

On 4th August 1914, Wolf & Sons wrote to the defendants 
that they could not return the balance of Rs. 10,000 as it was 
impossible for them to withdraw money from Germany. 

On 4th August 1914, at 11 P. M. war was declared between 
Great Britain and Germany. 
~ Prior to the outbreak of war, Wolf & Sons had entered into 
contracts: with the defendants for forward delivery of ecotton. 
The said contracts were pending at the date of the outbreak 
of war but nothing was payable undékthem at that date, 
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On the 4th or 5th of August 1914, the following agreement 0. С J. 
by way of pledge was entered into between Wolf & Sons and 1919 


the defendants. s Т z 
Messrs. Wolf & Sona in consideration of a large amgunt of money due Co оз 


to Мезатв. Dadiba Khimji & Co., for deposit and difference on cotton purchased DADEA 
from the latter for forward delivery undertake to pledge and hand over to Kuta & Co, 
Messrs, Dadiba Khimji & Co., 799 bales of cotton’ blankets originally indented === 
for by the late Rattonsee Hirjee. 
These bales are to be stared by Messrs. Dadiba Khimji & Co., in their 
godowns as security, godown rent, removal charges eto., to be paid by Messrs, 
Wolf & Sonsabt the time of receiving final account, Messrs. Wolf & Sons 
undertake to have the insurance taken out on these blankets transferred to 
Messrs, Dadiba Khimji & Co.’s name, These blankets to be sold by Messrs. ` 
Dadiba Khimji & Co. in consultation with Messrs. Wolf & Sons at the best 
possible market rate against spot-cash in Bombay. eMesers. Dadiba Khimji & 
Co. to receive a sales-commission of 24 per cent. and from the proceedseof these 
blankets Messrs. Dadiba Khimji & Co. are to receive the full amount found 
due to them with interest at the rate of 6 per cent. per annum until final 
settlement of account, the balance to be handed over to Messrs. Wolf & Sons, 
Messrs, Dadib& Khimji & Co, are to produce original vouchers and to 

render-final account no sooner the last bales are disposed of. 

This agreement was'executed at 9 A. м. on 5th August 1914 
but was alleged to have been arrived at the previous day: and 
the key of thagodown handed over. 

On 26th or 27th August 1914, Wolf & Sons, pledged 


certain cotton bales as further security owing to the drop ir 
cotton prices. 

On 8rd September 1914, the defendants closed the for- 
ward contracts by way of cross contracts at the rates then 
prevailing. 

On 5th September 1914, Zoller, the German, Manager. of 
Wolf & Sons, was interned at Ahmednagar. Subsequently one 
D. M. Tombroff was appointed Liquidator of theefirm of 
Wolf & Sons by Government and he acted under the directions о 
of Mr. Hardy, the Controller of Hostile Trading Concerns. * 

In 1915 the Liquidator, after obtaining legal advice and 
consulting the Controller, suggested to the defendants that 
it would be desirable in the interests of both parties to 
sell off the cotton as the market was going down, that the 
defendants should also sell off the blankets, and that if the 
defendants agreed to his receiving the sale proceeds of cotton 
he would &greg to the defendants having а first charge on 
the sale proceeds of the, cotton as.regards any balance which 
might remain due after the defendants had received the sade 
proceeds of the blanket - The sales were effected and the 
defendants paid part of : eir debt out of the blanket proceeds, 
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_ In February and Maroh 1916 the defendants sent in their 
accounts and requested payment of the balance of their debt 
out of the cotton bale proceeds. 

In April 1976 the Liquidator repudiated this agreement 
and claimed the blanket proceeds less Rs. 10,000 and certain 


“expenses and refused to pay over any of the cotton bals 


proceeds. 

In August 1917 Wolf & Sons, by’ their Liquidator, sued 
for the balance of the blanket proceeds submitting that 
the transaction of pledge was a transaction for the benefit 
of Wolf & Sons and amounted to trading with the enemy; 
that it was unlawfu] and void both by the common law and 
the Royal Proclamation of 5th August 1914; that owing to the 
outbreak of war the forward contracts for ‘the purchase of 


` cotton became void at law and that the subsequent pledge 


` and settling of the contracts by way of cross settlement were 


of no legal effect; that there was no legal consideration for 
the cross settlement ofthe contracts ;*that Zoller’s agency 
terminated on the outbreak of war; that the pledge and 
cross settlement were void; that the defendants were bound, 
to repay to the Liquidator the sums arising out of the cross 
settlement and were not entitled to take credié for the sums 
arising on the said settlement; that the defendants were not 
entitled to the sale proceeds of the 799 bales of blankets but 
were bound to account for and hand over the same to the 
Liquidator; that under s. 65 or s. 72 of the Indian Contract 
Act they were entitled to recover all payments made as the 
illegality was not discovered till November 1915; that the 
Liquidator was willing to give credit to the Wefoudants 
against the said sale proceeds for the sum of Rs. 10,000 and 
fer shop rent and wages eto. incurred subsequent to the 
appointment of Fergusson & Co. as Liquidators. 

The defendants in their written statement contended that 
the news of the declaration of war between Great Britain: 
and Germany became known in Bombay on eth of August 
1914; that the pledge of the bales of blankets was effected 
by Zoller on 4th of August 1914 by banding over the keys 
of the godown to the defendants and that the writing of 5th 
August was signed by the parties before they knew of the 
deglaration of war; that the transaction of pledge was 
neither a transaction for the pone a the enemy nor did it 
amount to trading with the enemy ы even if the trans- 
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action took place on 5th August 1914 it did not contravene 
any Act, Ordinance, Statute or Proclamation; and that the 
purchase of the bales by them was sanctioned by the then 
Controller of Hostile Trading Concerns. 3 

The defendants further submitted that even if the con- 
tracts for the purchase of cotton became void at the outbreak 
of war, the parties were under the belief that the same 
continued to be effectual and thgt their mistake, if any, 
was 8 mistake ав іо ће Іач in force in British India; that 
in any view of the matter the settlement of the said contracts 
by eross-contraots wasa valid settlement and gave rise to a legal 
liabiljy on the part of Wolf & Sons te pay the differences 
at due dates to the defendants; and that there was due to the 
defendants by Wolf & Sons the sum of Rs. 47,194-6-8 
and afurther sum of Ra. 3192-8-9 for guarantee commission 
and brokerage on the purchase and sale of 2800 bales 
of cotton, Ву way pf counter-claim they prayed that the 
Liquidator be ordered ‘to pay the said amounts to them. 

• 

On the figures subsequently agreed the amount of the 
Liquidator’s chaim was Rs. 69,467-9-0 and of the counter-claim 
Ra. 88, 440-9-0. ' 

At the trial the following issues were raised:— 
(1) Whether the pledgo of th» cotton blankebs was unlawful or void or 
was discovered to be void? * 

(3) Whether the contraots by the plaintiffs for purchase of cotton from 
the defendants became void on the outbreak of war? 

(3) Whether in any event the settlement of the said contracts by oross- 
contracts was (а) without legal consideration, (Б) of no legal effect ? 

(4) Whether the settlement by such cross-contracts did not give rise to 
a legal liability on the part of the plaintiffs to pay the respective difference 
at the respective due dates to the defendants? 

(8) Whether at the time of such settlement the parties were nob under 
the belief that the said contracts continued to be effectual ? е 

(5 А) Whether if the parties were under such belief their misfake was 
one as to the law in force in British India! 

(6) Whether the cotton blankets were notin the result validly pledged 
to defendants snier alia for the amount of such differences ? 

(7) Whether the plaintiffs are entitled to the sale proceeds of the blan- 
kets or any parb thereof іп any event? 

(8) Whether the plaintiffs did not pledge certain cotton bales with the 
defendants as alleged in para 11 of the written statement? 
(9) Whether the defendants did not agree with Tombroff, the then 
- Liquidator of the plaintiff Company, that the said cotton bales should be sold 
by Того upon tbe terms that the defendante should havea firss chagge 
on the sale proceeds ? . 

(10) Whether the said Tomfroff did not sell the said cotton bales sub- 

ject to the said agrtement and whether the defendants are not entitled to 
8 
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О. О. J. a first charge on the sale proceeds for the money counter-claimed for by 
1919 them! 
ч? S (11) Whether if the defendants have not first charge on the said sale 
Wor & Sons proceeds they are щоб entitled to rank as ordinary creditors for the amount 
of their oounter-claim ? 


Darna (12) Whether the said pledge of the cotton blankcts was not illegal as 
Киз & Co.involying commercial intercourse and trading with Ше enemy? 
m (18) Whether the said cross-contracts were not illegal for the same 
reasons? 


: Macleod J. dismissed tha suit and decreed the counter-claim. 

Mac gop J.—[His Lordship after discussing the facts pro- 
eeeded.—] On the 4th August the position was as follows:— 
Plaintiffs had contracted to purchase 2,500 bales of cotton from 
the defendants January and March delivery. In additionethey 
owed the defendants Rs. 10,000. Owing tothe fall in the 
price of cotton defendants had demanded security for the due 
fulfilment of the forward contract and the payment of the 
Rs. 10,000 and they were in possession as pledgebs:of 797 baleg 
of blankets belonging to the plaintiffs. . | 

It cannot now be contended after the decision of the House 
of Lords in Ertel Bieber & Oo. v. Rio Tinto Company® 
that the July contracts wero not avoided by Ње ОБРВЕ of' 
war. . 

Lord Dunedin said : . 

“There is indeed no such general proposition as that a state of war avoids 
all contracts between subjects and enemies. Accrsed rights are not affected 
though the right of suing in respect thereof is suspended. Further, there are 
certain contracts, particularly those which are really the concomitante of 
rights of property, which even so far as exeoutory are not abrogated....Ín 
other words, the exeoutory contract which is abrogated must either involve ın- 
tercouree, or its continued existence must be in some other way against public 
policy as that has been laid down in decided cases,” 

Therefore if nothing further had been done the defendants 
were after the outbreak of war bound to restore the advantage 
they had received, and the blankets would ‘only remain as 
security for the repayment of the balance-of the deposit. 

-The renewal of the agreement for security on the 5th 
August stands however on a different footing. , It was made 
under & mistaken belief that the contracts were still legally 
2 binding and that was a mistake of law." The contract was not 

therefore voidable under s. 21 of the Indian Contract.Act. Was 
it then illegal and therefore void at Common Law as being в 
new contract with an enemy, which cathe within the prohibi- 

. tion in the Proclamation of the 5th ugust ў, So far as Zoller 

was acting by procuration for his Gérman ‘bringipals it was 8 


(1) [1818] A. С, 260, 269, 
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contract with the enemy, but it was also an act of trading 0. а. Ј, 

with the Bombay Branch which according to the official 1019 

explanation was permissible, provided it was bona fide and по * ~~ 

transaction with the head office was involved::* Meee Sows 
'T do not think, therefore, it can be said that the agreement к 

by itself was illegal at Common Law. But the giving of 

security for money purporting to be payable under an Macleod J. 

agreement whose purpcse-was unlawful is- itself an unlawful 

object even though it was not stipufated for by the original 

agreement: Fisher v. Bridges™ and Geere v. Mare. 


The defendants were taking security for the performance d 
of a gontract which had become unlawful and therefore the 
agreement was unlawful, . 


ТЕ has also been argued by Mr. Campbell that on. the outbreak 
` of war the contract of agency between the plaintiffs and Zoller 
was dissolved and therefore Zoller had no longer any authority 
fo give his principals, goods as security, so that now they can ` 
repudiate his action. *That contract was made in Germany 
and I should therefore have to gonsider Whether according to 
German liw i$ would be dissolved on the outbreak of war. 
There is no evidence as to what is the German Law on the 
point but no authority has been cited for the analogous pro- 
position that a contract of agency between an English firm 
with the English Manager of a branch established in Germany 
would be dissolved on the outbreak of war: ;, No doubt that 
Manager would come.within the definition of ‘enemy’ and any 
intercourse with him would be prohibited, but it seems to me 
going too far to say that the contract of agency would be ter- 
minated so that the principals could repudiate any tramsactions 
entered. into by their agent in the ordinary course of his e 
agency which were not prohibited.by the lew loci. But apart 
from that, since frading with a branch of a hostile fifm was 
permissible, it would never have been considered that all con- 
tracts of agency between enemy principals and the managers 
of their branchefirms in allied territories became abrogated on 
the outbreak of war, 

· Some. ‘light on the question was thrown by the ан 
of the House „of Lords in- Daimler Company, Limiied v. 
Continental | Tyre and Rubber Company (Great Britain), 
Limited®. The Company was registered in England, but all 
the shareholders except ope, the Secretary, were Germans and 
(2) (1808)9H. & 0, 380. ° 
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the Directors were in Germany. A writ was issued in the name 
of the Company by the Secretary and it was contended that 


е he had no authority from the Directors to file suits. It was 


Мов = Sons 


Disa 
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sought to be established that the Directors by resolution had 
given him such authority but no trace of any such resolution 
could be found in the minute book. Their Lordships were 
unanimous in the opinion that for want of authority on the 
part of the agent the suit could not proceed. But it was 
further contended that tle Company wasan enemy Com- 
pany,and ‘ord Parker while expressing the opinion of the 
majority of their Lordships said : | 

“A company incorporated in the United Kingdom is a legal entity, a creation, 
of law with the status and tapucity which the law confers...Such a Соћрапу 
may...adsume an enemy character. This will be the case if its agents or the per- 
sons in de facto control of its affairs, whether authorised or not, are resident in an 
enemy country...À person knowingly dealing with the Company in such а cage 
is trading with the enemy,,.The Directors resident in Germany were incapable 
of authorizing the instatution of this action. The contention that the Secretary 
of the Company could authorize such institution is untenable, The-:resolution 
by which he was appointed Secretary would confer ‘on him such powers only ав 
were incident to the performance of his secretarial duties, It is true that the 
Directors of the Company might by & proper resolution in that behalf have " 
conferred on him a power to authorize the institution of préceedings in the 
Company's name, but they did not do so,” 

I think it may be inferred from this judgment that the 
Secretary’s contract of agency was not terminated by the out- 
break of war and that if he had been duly authorized to file 


' guits on behalf of the Company the only question to be decided 


would have been whether a Company whose affairs were being 
managed by Djrectors in Germany was entitled to sue in the 
Courts in England. 

I do not think, therefore, that the plaintiffs could have 
repudiated the acts of Zoller in giving a pledge of the 
bfankets and the cotton to the defendants on, the ground that 
the agency had terminated. 

Then as to the transactions of the 3rd September. .On the 
face of them they constituted a purchase by the defendants of 
cotton from the plaintiffs’ firm. Whether such a transaction 
would have been legal it is not necessary toconsider, for in 
reality the transactions of the 3rd September amounted to 
this. Defendants agreed with plaintifis’ Brapch *Manager, 
Zoller, to treat the contracts of July as broken on egndition 
that Zoller agreed to pay the differences calculated at the then 
rates of the day on the various due (ates. 

That, as far as I can see, was а perteatly legitimate | transac- 
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tion, not only according to the Proclamation of the 5th 0. C.J. 

August but also that of the 9th September. lt did nothing , 1919 

more than fix the damages for breach of certain contracts which = ~~ 

both parties were under the mistaken belief could be legally Miri ою 
enforced at the due dates. The legality or illegality of the epsom 
contract to give security was in no way affected. 

I think that when Tombroff took charge of the assets of the Macleod d 
Bombay Branch of the plaintiff firm he could still have reco- 
vered the security after allowing for repayment of the 
Rs. 10,000. 

But when Tombroff with the approval of the Controller allow- 
ed tke defendants to sell the blankets and set offthe amount 
realised against the amount due on the cotton contracts as 
well as the Rs. 10,000 that amounted toa payment and the 
question whether the plaintiffs can now recover it depends on 
an entirely different set of circumstances to those which govern . 
the question whether the agreement to give security wasa 
lawful contract. 

The plaintiffs cannot seek to recover it by the aid of s. 65 of 

“the Contract *Act as an advantage received by the defendants 
under contracts which became void, as the advantage must 
be received before the contract becomes void. Nor do I think 
it can be said in this case that the plaintiffs can recover the 
money as paid under contracts which have been discovered 
to be void as those words cannot be applied to these contracts, 
Tf the money had been paid in part payment for the cotton 
it might have been recovered on the general «principle that 
money paid in consideration of an executory contract which 
is illegal may be recovered back upon repudiation of the 
transaction as upon failure of consideration, But that again 
is not the case here. The money was paid as damgges for 
breach of contract which as a matter of fact had become 
void and the performance of which had become unlawful, at 
a time when both parties thought the ‘contracts were lawful 
and legally enforceable. 

In my opinion, therefore, the plaintiffs can only recover 
by the gid of s. 72 of the Indian Contract Act. 

It has been*argued that money paid under mistake can be 
recovered whether the smistake be one of law or offact. It 
is unfortunate that the wording of s. 72 is sufficiently anfbi- 
guous to lead to a diffichlty in construing it. On the face 

, of it ‘ mistake * includes mistake of law. 

But it ів said that under s. 21 а contract is not voidable on 
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the ground that the parties contracted under a mistaken 
belief of the law existing in British India, and the effect of 


* that section would be neutralised if a party to such a contract 


could recover what he had paid by means ofs. 72 though 
under s. 21 the contract remained legally enforceable. 

This seems to be the argument of Messrs. Pollock and 
Mulla at page 308 and as far as I can see it is sound. 

In my opinion, therefore, the - plaintiffs cannot recover from 
the defendants what they realised by the sale of the blankets, 
In any event it is admitted that the defendants could retain 
sufficient to recoup themselves the balance of their deposit. 

The next questioneis whether the defendants can succegd on 
their eounter-claim. That depends on the question whether in 
the events which have happened it can be said that though the 
sale proceeds of the cotton are in the hands of the Liquidator 
they must be treated on equitable principles as if they had 
been actually received by the defendants, 

If the cotton had been still in possessión of the defendants 
I think the Liquidator could have recovered on the ground 
as І have already stated that the agreement to«give security’ 
on the 26th ог 27th August was bad. But the defendants 
gave possession of the cotton to Tombroff’s purchasers on the 
understanding that if the blankets did not realise sufficient to 
satisfy their claim for damages the balance would be paid 
out of the sale proceeds of the cotton. That arrangement was 
for the benefit of the Liquidator who was anxious to realise 
the cotton in qrder to save expenses as the cotton could be 
sold at once while there was considerable difficulty in selling. 
the blankets. As long as no steps were taken to set aside the 
agreement of pledge or even to dispute its validity the defend- 
ats could have sold the cotton after due notice had been 
given to the Liquidator. It is difficult to see how the defend- 
ants can be put in a worse position than they would have been 
if they had themselves-sold sufficient cotton to satisfy their 
claim. It is not as if there had been a mere promise by the 
Liquidator to pay the defendants’ claim out of the general 
cash balance in his hands | 

This then is the case of a Liquidator of a hogtilefirm who 
has admitted the liability of the firm fo the defendagts, who 
has actually peid them a portion of their claim and for the 
balance holds a sum of money пі an arrangement which 
amounted to an admission that he held it on Behalf of the 
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0.0. J. pute is therefore Rs. 1,27,908. This sum represents the amount 
1919 alleged to have been owing to the defendants on the security 
— * of the blankets and bales, which were pledged to them for 

Wour NEUSS differences on ‘certain cotton contracts. The plaintiffs say 

Dana these pledges and contracts became or were illegal and void, 

Kamt & Co: having regard to the outbreak of war at 11 Р.м, on 4th August ` 
Marten J. 1914, and that they aro entitled to recover the sale proceeds 
7 of the blankets which were sold by the defendants in and 
prior to 1915, and to retain the sale proceeds of the bales 
which’ were by arrangement sold by the then Liquidator of 
. the plaintiffs in the same year. Counsel for the appellants 
stated that apart fram the sums in dispute, the realised Iadian 
assets-of the plaintiffs are insufficient to meet their Indian 
liabilities, but there is no evidence before us to that effect. 
2. It is common ground that both the cotton blankets and 
the cotton bales were, prior to the war, the property of the 
plaintiffs, Wolf & Sons, а German firm with its head office in 
Germany and a branch office at Bombay, which was managed 
by a Gorman named F. Zoller, who was interned on the 5th ` 
September 1914. Para 2 of the plaint describes’ the plaintiff" 
firm as being “incorporated”; but there is no eyidence of this, 
and they have been treated in these proceedings as an ordi- 
nary partnership firm, From the report in Wolf & Sons v. 
Oarr, Parker & Co™, this appears to be their correct status. 
The plaintiff firm now sues by Mr, P. S. Mellor, the present 
Controller of Hostile Trading Concerns, Bombay, who was 
appointed Liquidator of this hostile firm by the Bombay Govern- 
ment Order of the 20th September 1916, Exh A to the plaint, 
The deféndants Dadiba Khimji & Co. are an Indian firm 
* carrying on business in Bombay, and were the guaranteed 
bfokers and Muccadums of the plaintiffs prios to the war. 

3. It is also common ground that between the 4th August 
and the 8rd September 1914 (inclusive) the blankets and bales 
were handed over to the defendants by Zoller on behalf of the 
plaintiffs as security for (a) the cotton differences, and (5) 
Rs. 10,000, the balance of a deposit of Rs. 50,000 by the defend- ` 
ants. No dispute arises about the Rs. 10,000. That ia admitted to 
have been since repaid, and properly repaid, to the defendants 
out of the proceeds of sale of the blankets. But a«lispute' 
do% arise gbout the cotton differences. These arose out of 
certain pre-war cotton contracts bełween the plaintiffs and 
the defendants for January to March 1916 delivery, which 
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were closed or purported to be closed:by Zoller on behalf of 0. 0 Je 
the plaintiffs on the 8rd September 1914, and shewed в heavy ‚ 1919 
balance payable to the defóndants on the due dates. To secure ^ ~~ 
the sum ultimately payable by the plaintiffs o these pre-war Жош &Вовв 
contracts, Zoller pledged the cotton blankets on the 4th or 5th, Davma 
August 1914, and by way of further security the cotton bales mones xd 
on or about the 26th or 27th August. There ів no evidence Marten J. 
of any further express pledge on the 8rd September. ү; багт 

4, What happened to the business after Zoller was interned 
was tbis. One Tombroff was appointed Liquidator by Govern- 
ment, and, in the course of his duties, he appears to have taken ү 
directions from time to time from Mr. G. S. Hardy, I. C. S., 
the then Controller of Hostile.Trading Concerns. At the 
trial, the order appointing Tombroff was called for by the 
defendants. It was not produced, but counsel for the plaint- 
iffs stated: “We don't dispute that he” (Tombroff) “had 
power to deal with the assets of Wolf & Co.". The trial ac- 
cordingly proceeded on that footing, 

5. In the course of managing or winding up the business 
in 1915, Tomproff had to deal with the cotton blankets and 
bales and also with the pledges. which the defendants claimed 
thereon for thé amount of the cotton differences. Having 
regard to the approaching monsoon, Tombroff thought it 
desirable, if not imperative, to sell these goeds, and he accord- 
ingly approached the Controller and the defendants on the 
subject. As regards the blankets we have a correspondence 
which is very material Writing to the Controjler on the 5th 
June 1915, the Liquidator says :— 


“I have the honour to inform you thab there are now the following 
stocks left with me which І would propose selling by auction in small lots... 99 
bales of cotton blankete in the godown'of Dadiba Khimji & Co. The blankejs 
аге іп possession of Dadiba Khimji & Со. as security against differences due, 
to them on cotton, but I trust there would be no objection on their part to have 
these goods sold. Their olaims have been duly taken note of..As for the 
blankets it is imperative they should be sold now.”’ 

To this proposal for sale, t 
of the 11th June 1915, i 


he Controller agreed in a letter 


6, Then the Liquidator after taking the advice of his soli-' " 
citors wrote to the Controller on the lst J uly as follows :— 
. “Re: 797 bales of cotton blanketa. Я 


І havg the honour to ackaowledge receipt of your letter of llth instant 

referring among’ other lots to the 707 balés mentioned above  .. е" ` 
These bales were given in clprge of Dadiba Khimji & Co., Mucoadums of 

this firm under anagreement dated êth August 1914,.and with the view of, 

obtaining possession of the same I consulted Messrs, Payne & Oo, for opinion, 
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О, а J. and received their reply as per their letter enclosed. Under the circumstances, 
I shall arrange with Dadiba Khimji & Co. for selling these goods by public 


1919 e auction and the proceeds realised to be retained by Dadiba Khimji & Co. 
against their claim on this firm,” 
Ly & Sons : z > 
Жо * It will be noted that this letter to the Controller tells him 


E D that the agreement relied on by the defendants is dated the 
— 5th August 1914 which is after the outbreak of war. 


Marien d 7. The enclosed opinion of the solicitors Messrs. Payne & 
Co., which is dated 16th June 1915, was as follows :— 
“ Dadiba Khimji & Co. and Wolf & Sons. 

Referring to your letter of date Dadiba Khimj & Co, have got the 
blankets in question as security for payment of the monays due to them, and 
уоп’ are therefore not entitled to claim delivery of the blankets without 
paying the moneys due tethem. You may therefore allow Dadiba Khimji 
& Co, tosell the blankets after consultation with you as to the price for which 
they are to be sold. We return the papers sent to us herewith.” 

The letter of instructions to the solicitors which they 
refer to is not in evidence: nor are we told what were the 
papers they returned. e 

8. Ор the 2nd July the Controller “ЛҮ. the receipt 
of ihe Liquidator's letter of the 1st July anā its enclosure. 
Thereupon the Liquidator appears io have carried out the, 
arrangement contemplated, that is to say, he agreed with the 
defendants that they should sell the blankets and apply the 
sale proceeds in or towards payment of their debt for the 
cotton differences. | 

9. The defendants accordingly proceeded to sell the 
blankets by auction, but as appears from their letter of the 
7th of October 1915 to the Liquidator, only 180 bales were 


sold. This letter is material and I may quote portions of it., 
vir Re: Blankets accounts. W. Wolf & Sons, 

We have to bring to your notice the following and shall thank you to let 

* us know your decision after due consideration. 

e Out of 787 bales of blankets which are mortgaged to us by W. Wolf& Sons 
we have séld во far with your consent by auction the folfowing quantities ab 
the rates mentioned below :— 

180 bales fetched Rs 17,695. 

Out of the amount we have paid Rs, 442-8-0 as to Messrs. Menessee & Co, 
auctioneers their commission at 2$ per cent, . 

We have to say that the way these blankets are sold by auction, they are. 
not fetching their real value because people will not pay their prices in auction 
and as this is prejudicial both to W. Wolf & Sons’ interest and to ours, we would 
propose to allot the balance of about 500 bales to us against our Outstanding 
claim with W. Wolf & Bons, and we are prepared to pay hs, 10 per bale more 
than the average price obtained in the three auctibn sales... 

he assuring is of course not possible for you to do because you have to 
sell quickly and close the liquidation. Plea remember that the running 
expenses per month are about Rs, 750; we have to pay RB. 450 in shape of 
godown rent and there is insurance and shop reat and wages etc, which ex- 
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penses-will be saved to you, besides the auotioneers' commission at 24 per cent, О, C. J. 
if the goods are sold by auction,” 1919 

10. The Liquidator consulted the Controller on this pro- * ~~ 
posal and wrote to him on the 22nd October 1915 as follows:— Wor & Sons 

** With reference to the interview I had with you this afternoon in con- Dan JUN 

nection with the sale of blankets of this firm mortgaged to Dadiba Khimji & Киип & "& Co. 
Co., І have the honor to inform you that I have duly intimated to them that 
their offer is accepted at the prices realised in the auction sale held on the Marien J. 
18th instant, There are some bales absolutely damaged which I believe can be — 
only sold by auction, and in the interest of the firm I would suggest this 
procedure." 


It appears from a note on this letter that a verbal reply 
was given by the Controller on 28rd October 1815. 

ll, Then on 26th October Tombroffewrote to the defend- 
ants as follows :— 

“ With reference to my letter dated 8th instant I have referred to the 

Controller...your offer for purchase of sound bales out of the lot of the 
blankets morgaged to you by this firm. 
e Please note that the Controller has accepted your offer to buy ab the 
prices realised in the auctien sale of Messrs. Orawford & Co held on the 18th 
instant. As there is very short time for the termination of the liquidation, I 
should ask you to submit to this office a complete statement of account of all 
„pales во far sold including those purchased by you with amounts realised and 
‘your bills for god8wn rent and insurance charges eto...” 

The defendants acknowledged this letter on the 29th Octo- 
ber and agreed to pay a certain sum for some scales and 
tarpaulins mentioned in the Liquidator’ s letter of 28th 
October. 

12. On the 12th February 1916 the defendants sent to the 
then Liquidators, Fergusson & Co., their statement of account. 
forthe blankets, scales and араан, and on ће 10th March 
1916 their final account showing a balance of Rs. 47,194 still 
due to ћеш апа which according to them had been agreed by 
Tombroff to be paid out of the sale proceeds of the cotton 
bales in his hands. р А 

18.. Now .as regards the cotton bales we have no corres- 
pondence as to the arrangement arrived at. There wes how- 
ever no cross-examination of the defendants’ witnesses on the 
point: nor have the plaintiffs put in any defence to the 
defendants’ counter-claim or denied in any pleading the agree- » 
ment seb up in para 13 of the written statement, or called 
Tombroff or Mr. Hardy as witnesses, I am, accordingly, 
satisfied shat the agreement was made between Tombroff and 
the defendants, and that in effect it was as follows :-— А 

Tombroff was to sell the’cotton and the defendants were, to 
give delivery to Tombroff's purchasers and allow Tombroff to 
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receive the purchase money, but on this express condition 
that the balance of the defendants’ claim remaining after the 
realisation of the blankets was to, be paid out of the proceeds 
of sale of the cotton. I think one may-also infer that Tom- 
broff acted here with the approval of the Controller, as he 
undoubtedly did as regards the blankets. 

14. The precise date of this agreement about the sale of 
the cotton bales does not appear, but I think 16 clear that the 
sales took place somewhere in 1915. ‘The reason no doubt 
why the evidence is rather meagre is that at the trial there 
was really no dispute as to the facts. The only witness called 
by the plaintiffs was Zoller, and he could not depose to the 
arrangement with the Liquidator, for he was interned at the 
time, and itdoes not appear’ that he was consulted in any 
way. Counsel tells us too that he could not be questioned 
much, owing to his strange manner in the witness box, and 
that he committed suicide the same evening. 

15. 16 is common ground however tirat the arrangement in 
question was carried out so far as the defendants were con- 
cerned, They gave delivery to Tombroff’s pyrchasers and, 
allowed him to get possession of the sale proceeds. The 
plaintiffs however now repudiate the condition'on which these 
bales were given up by the defendants, and the Sale proceeds 
obtained by Tombuoff, and claim that they are under no obli- 
gation to pay what was agreed to be paid to the defendants. 

16. As Ihave already said, the defendants’ final accounts 
were sent to the then Liquidators on the 12th February and 
10th March 1916, and it was not till the 12th April 1916 that 
the defendants had any intimation that the plaintiffs repu- 
diated the transaction. This letter of the 12th April 1916 
which was written to the defendants by the attorneys of the 
then Liquidators alleged that the original pledge of the 
blankets on the 5th August 1914 was illegal and void: that 
the Liquidators were gntitled to the sale proceeds in the hands 
of the defendants as pledgees : that the Liquidators would how- 
ever give credit for the Rs. 10,000 deposit but demanded pay- 
ment of the balance of the sale proceeds of the blankets within 
twenty-four hours, in default of which they would without fur- 
ther intimation or delay file-a suit to recover thé sale proceeds. 
The demand for payment within twenty- -four hours wat utterly 
unreasonable, if not silly, but it is algiost a common form among 
Bombay solicitors and will probably take time to eradicate, 
It is quite in keeping with this sort of demand that по pro- 
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ceedings to enforce it were taken for over one year and опе 0.0.4. 
quarter, viz. till the present suit was instituted on the 6th 1919 
August 1917: and that after a further thirteen months the * “7 
plaint was amended materially. $ WoL’ Soxs 

17. To complete the main facts, I should state that on the _ Dapma 
18th November 1915 Tombroff wrote to the Controller draw- 52227 * Co 
ing his attention to a decree of Macleod J. of the previous day Harten J. 
in Textile Manufacturing Oo. Lid. v. Salomon Brothers® ~—_ 
(since reported) whereby according" to Tombroff “ all contracts 
entered into with alien firms are held as cancelled by virtue of 
the Royal Proclamation," Тһе writer proceeded: “ I have also . 
to pojnt out that this firm held a stock of blankets which the 
Manager had handed over to Dadiba Khimji & Co. аң secu- 
rity against their claim for differences on cotton contracts, and 
after consulting my solicitors I shall have to claim (since the 
question of contracts is settled as above) to obtain possession 
of whatever stock there may be still unsold in the hands of 
Dadiba Khimji & Со. Фо be included in the liquidation.” - It 
does not however appear that the controller took any steps on 
‘this letter og made any communication to the defendants. 
The first hostile communication to them was the solicitors’ 
letter of the 2th April 1916. The appellants rely on this 
letter of the 13th November 1915 as establishing the date 
when they first discovered the pre-war contracts to be illegal 
and void. 

18. The arguments presented to us on this appeal were 
centred round two main points, viz., (1) the effect of the war 
on the transactions in question and on the legal "position of the 
Bombay branch of the enemy firm, and (2) the progisions of 
the Indian Contract Act with reference to the recovery of 
money. 

19. On the first branch of the case, it was urget by ilie 
appellants that the pre-war contracts of 16th to 28га July 
1914 and the pre-war pledge (if any) of 4th August 1914 be- 
came ipso facto void on the outbreak of war: that the further 
pledges given on the 5th August and on the 26th or 27th 
August were similarly void: and that the cross contracts of 
the 3rd of September were so tainted with the illegality of 

_ the pre-war contracts as to be themselves void, or alterna- 
tively nly amounted to the sattlement of a nullity. It was 
further urged by the appellants that Zoller’s agency termi- 
nated épso јавіо on the outbreak of war, and that there- 
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0. 0. J. fore he had no power to enter into any of. the subsequent 

1919 transactions. 

—~_* 90. In the view I take of this caso, it із not ‘necessary for 
wom x Boms no to decide Whether these propositions are well founded. I 
Nu think that for the purposes of this case one may assume in 

== favour of the appellants, but without deciding the point, that 

Maru all their contentions on this head are correct. But while 
making this assumption, I эт of opinion that at any rate up 
to November 1915 the lepal position of an Indian branch of 
an enemy firm was sufficiently doubtful as to afford some 
$ justification for the view that the transactions in question 
were valid. For that purpose and that purpose only I, will 
refer ёо certain Proclamations and Orders then in force in 
India. 
21. The Royal Proclamation No. 1 of the 5th, August 1914 
(see English Manual of Emergency Legislation, 1914, p. 375) 
has а somewhat obscure clause at the end, which probably: 
standing by itself would not validate tr ade with a branch like 
that we have to deal With. But the official announcement of. 
the 22nd August 1914 issued by the Treasury ip explanation. 
of the Proclamation No. 1 (see English Manual, p. 877) stated 
in para 8: 
“If a firm with headquarters in hostile territory has a branch i in neutral or 
British territory, trade with the branch is (aparb from prohibitions in special 
cases) permissible, as long as the trade is bona fide with the branch, and no 
transaction with the bead office is involved,” 
And paragraph 4 stated : 
“Commercial cogtracts entered into before war broke out with firms esta- 
blished in hostile territory cannot be performed during the war, and paymenta 
under them ought not to be made to such firms during the war, Where, 


however, nothing remains to be done save to pay for goods already delivered, 
e ог for services already rendered, there is no objection to making the payment," 


*22. This was followed by the Royal Proclamation No. 2 of 
the 9th September 1914 (see Indian Manual of Legislation and 
Orders relating to the War, 6th Ed., 1918, p. 77). This declar- 
ed that as from the date thereof, Prodlamiation No. 1 together 
with any public announcement officially issued*in explanation 
thereof was revoked and the present Proclamation substitut- 
ed therefor. This obviously referred to the announcement of 
the 22nd of August, and to that extent recognised fts former 
validity. Then in para 3 it defined “enemy”. This definition 
would clearly include the plaintiffs’ head office in Germany, 
but perhaps not Zoller himself, ashe was neither “resident 
nor carrying on business in Gorman"; Рага *6 dealt with 
branches as follows :— 
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“ Provided always that where an enemy has а branch locally sibuated in О. О, J. 
British, allied, or neutral territory, nob being neutral territory in Europe, 1919 
transactions by or with such branch shall not be treated as transactions by or , 2, 
with an enemy”. Wour & Soxs 

Then in para 7: o ОС 

“ Nothing in this Proclamation shall be deemed to prohibit payments by a ee 
or on account of enemies to persons resident carrying on business or being ір. ^". 
Our Dominions, if such payments arise ont of transactions entered into before Marien J. 
the outbreak of war or otherwise permitted.” ' о —— 


28. In addition to these Proclamations, there wasin India on 
the 8th August 1914 a Notification (see Indian Manual, p. 184) 
putting in force the Foreigners Act III of 1864, By virtue 
of s. 9 of that Act no foreigner was to travel in or pass through 

‘any part of British India without a license. This was followed 
on the 20th of August by a Foreigners Ordinance No. ‘III of 
1914 (see Indian Manual, p. 47) giving powers to the Governor- 
General in Council by order to restrict the egress of foreigners 
end to prohibit or restrict their trade or business. Then 
` onthe 22nd August there was a Notification (see Indian 
Manual, p. 368) prohibiting foreigners from leaving the country. 
On the 28th August two Press Notes were issued in Bombay by 
*the Political Department, the one on the lines of the Treasury á 
Explanation of 22nd August, and the other stating certain 
arrangements permitting the clearance and disposal by German 
subjects of imported and other goods, and permitting the deli- 
very to British subjects of goods, from German firms, and to 
“have commercial dealings with them in respect of existing 
stocks only”. These Press Notes are referred to in Teatile 
Manufaciuring Co. Lid. v. Salomon Brothers) and are set 
out in full in Campbells "Trading with the Enemy" at pp. 
408-409. On the 14th November 1914 the Hostile Poreigners 
(Trading) Order (see Indian Manual, p. 873) was passed e 
rendering it necessary for all hostile firms to obtain within 
one month licenses to trade. This provided in para 5 (2) that 
“Ар application on behalf of'a hostile foreigner or hostile firm 
not resident or located in British India shall be signed by a 
Manager or otker agent resident in British India.” 

24. As regards the plaintiffs themselves, itappears that . 
by а Notification of the 4th March 1915 (see Indian Manual, " 
p. 879) tifeir licenses to trade were to “remain in force" until 
the 14th of August 1915; ard it appears that by a subsequent 
Notification this period was extended to 14th November 1915. 

(See Note (2) on p. 350 ofthe Indian Manual). As the Noti- : 
fication of thee4th March says that the licenses are ‘to remain - 


(1) (1915) LL, R, 40 Bom, 570, 586; 18 Bom, І, В, 105, 
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О. C. J. in force", I should infer that Wolf & Sons had previously 

1919 „ obtained the necessary license to trade. 

Be 25. Nowif one looks at the Proclamations and in particu- 
Ware pone lar at paras 6 “and 7 of the Proclamation No. 2, I think a 
рало business man—or for the matter of that а lawyer—might not 

— unnaturally infer that you could deal with what I will call 

Marten J. an enemy branch in India provided such dealing involved no 

intercourse with the head office in Germany (see W. L. Ingle 

Limited v. Mannheim Insurance Company®). And further 
that where, aś here, the transaction merely involved payment 
by the enemy branch, namely, in respect of the cotton differ- 
ences, one might fairly urge that it was an authorised,pay- 
ment within para 7 as being a payment toa British subject 
arising out of в transaction entered into before the outbreak 
of war. (See same case p. 282 and Halsey v. Lowenfeld™). 
And that if such a payment was authorised, it was also legiti- 
mate to do something short of payment, viz., to give security, 
to a British subject for such payment. 1 

26. Or, again, if one looked at Hall’s International Law, 
6th Edn., p. 388, which was cited with appwoval by Mr.” 
Justice Sargant in Princess Thurn and Tagis v. Moffitt, 
it might be said that at any rate until his internment Zoller 
was not disabled by the war from entering into the trans- 
actions in questions The passage I refer to is as follows :— 

‘When persons are allowed to remain, either for a specified time after 
the commencement of war, or during good behaviour, they are exonerated 
from the disabilities of enemies for such time as they in fact stay, and they are 


placed in the saméposition as other foreigners, except that they cannot carry 
on a direct trade in their own or othér enemy vessels with the enemy country." 


Now, Mere, Zoller was prohibited by the Notification of 
• the 8th, or, at any rate, of the 22nd August from leaving the 
céuntry—a fact which was relied on by Mr. Justice Sargant. 
The actual decision in that case, viz., that the "Princess, though 
of enemy nationality, was entitled to sue in the English Courts 
for an injunction to restrain the publication of libels on her, 
was approved by the Court of Appeal іп Porter v. Freuden- 
berg “ and in Schaffenius v. Goldberg, the latter of which 
cases decides that the right to sue is not lost by internment. 
27. Further, if it be urged that the transagtiorfs in ques- 
tion must be judged in the light of the Proclamations gotually 
in*force at the date of the eens and that the official 
(1) [1915] 1 К. B. 297, 931. (4) [1918] 1 K. В, 867, 874. 
- (2) [1918] 2 К. B. 707, 712, 717. (5) [1910] 1 К. В. 284, 299. 
(3) [1915] 1 Ch. 58, 61. 
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explanation of the 22nd August and the two Press Notes of 0. С. J. 
28th August had no legal authority, it may be urgedin 1919 
answer that this is taking a somewhat narrow 'view of the » 


—— 
с š ү 8 
subject, and that it would not be unreasonable for the Con- s i: 


troller or the Liquidator acting under his directions to abide _ Darma 
bis А . Kuiwei & Co, 
by the spirit of the later Proclamation, viz., No. 2 of the 9th E 
arten J, 


September 1914 and which remained in force during 1915 

28. As was said by-Mr. Justice Macleod in Textile Manu- 
facturing Co. Lid. v. Salomon Brtéthers,® speaking of affairs 
in Bombay during the latter half of 1914: 

“It is not to be wondered at, that confronted with this bewildering array 
of Proclamations, Ordinances, Orders and Official communications, abounding 
in conflicting provisions, the members of the mercantile community in Bombay, 
whether British subjects, foreigners or enemies, remained paralysed.—unable 
to form any opinion as to what they could do or what they could not do.” 


29. In the present case, however, we have to deal with the 
Controller, a Government Official, who presumably had specia] 
“facilities for ascertaining the policy and intentions of Govern- 
ment, and if necessary of obtaining the highest legal advice. 

Further, in the present case, Mr. «Justice Macleod while 

holding that the pre-war contracts became invalid and that 
the pledges were invalid, thought that the September settle- 
ment by cross contracts was in itself valid, as was also the 
contract of 86th August (apart from the actual pledge) and 
that Zoller’s agency was not terminated, by the war. The 
learned Judge left open the question whether the defen- 
dants could in any event claim to rank as unsecured creditors, 

30. I think, I have now stated enough to show, that in 
1914-15, the true legal position was open to dofibt, at any rate 
in some particulars. Ав І have already said, I need not and I 
“do not decide what that position was. I merely assume for the 
purposes of this case that the appellants are correct on this 
first branch of the case. . 

81. І come accordingly te the second branch which appears 
to me to be the crux of the case, viz., on what legal grounds 
can the plaintiffs claim to recover the sale proceeds of the 
blankets. One may clear the ground by saying that their 
claim is based solely on s. 72, or alternatively, on s. 65, of the 
Indian Contract Act. They admitted that no claim based on 
the English ‘law apart from that Act could succeed. The 
relief given in Gulabchand v. Fulbai® (where the illegal рш- 


(1) (19185) I. L. R. 40 Bom. 570,587; (2) [1909] I. L. R,'98 Bom. 411; 
18 Bog, L. R. 105. 11 Bom, L. R. 649. 
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pose had not been carried out) was therefore inapplicable. In 
view of such cases as Kearley v. Thomson,™ this admission 
was, 1 think, properly made, having regard to the appellants’ 
contentions thaf all the transactions were illegal Nor need I 
consider whether if this Court was administering some fund, 
the mistake could be rectified (aee In re Robinson ® and In ve 
Ainsworth) ® : nor whether if the payment had been made to 
its own officer by a mistake of law, the payment would be 
refunded (see Ez parie Simmonds; In re Opera Limited). 

32. Before us, в. 72 was relied on first in argument. It 
was said that this was а case of “money paid by. mistake” 
viz., а mistake of law, all parties thinking the contracts, and 
pledges were valid and the debt due. When asked whether 
the appellants relied on any mistake of the then Liquidator, 
counsel at first said No, but at a later stage withdrew that 
answer and said Yes. І am not surprized at counsel’s first 
answer. There is not a word in the pleadjngs about the Liqui- 
dator or Controller being under any mistake: no issue was 
raised about it: and neither of them went into the witness box 
to say he had made any mistake. The amended, plaint is, Ie 
think, based on a different section altogether, viz., s. 65, as 
will be seen from looking at paras. 9, 9A and 14 рпі in par- 
ticular to the allegation in para 9 as to the agreement being 
' discovered to be veid”. 

We were referred by the appellants to para 4 of the defend- 
ants’ supplemental written statement of 12th October 1918, 
Боб this only dealt with the cross contracts of 3rd September 
1914 and was in answer to the amended paras 9 A and 10 of 
the plain& So, too, issues Nos. 5 and 5 A refer to a mistake 
at the time of the settlement mentioned in issue 4, viz., the set- 
tlament by cross contracts on 8rd September 1914. It has 
nothing fo do with any subsequent mistake by the Liquidator. 
' 88. It seems to me, therefore, that on the pleadings, this 
point under s. 72 is not open to the appellants and that in any 
event there is not sufficient evidence of any payment “ by 
mistake.” In the view I take, therefore, itis really unnecessary 
to consider whether в. 72 applies to a mistake of law. But as 
the learned trial Judge did deal with this point, and ds it may | 
be urged that an implied amendment of the pleadings was. 
thereby made, and the case argued on the assumption that 
(1) (1890) 84 Q. B. D. 748, (4) 2885) 16 Q. B. D. 308, 


(8) (1911) 1 Ch. 602, (5) [1891] 2 Ch. 184; 8 Oh. 260 
(3) [1915] 2 Oh. 96, 
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there was some evidence of a mistake in law, I will deal with 0.0 J. 


the matter on this footing. 
84. The next difficulty in the way of applying в. 72 is 
в. 21 which says that “ A contract is not voidaUle because it was 
caused by a mistake as to any law in force in British India”. 
Consequently, if s. 72 applies to mistakes of law, a man 
might recover payments under s. 72, although he could not 
avoid. the contract undér s. 21. Iam thinking of course of а 
case where the same mistake is made at the inception of the 
contract as on the payment thereunder. Counsel for the 
appellants admitted that in such a case s. 72 would not apply. 
The payment in such a case he said would,be made under the 
contract (which ez hypothesi could not be rescinded under s. 
21), and consequently the payment would not be by mistake. 
85. The appellants contended however thats. 21 did not 
apply here because there was no “contract” as defined by 
8. 2 (h), viz., “an agreement enforceable by law.” There was 
at most an “agreement not enforceable by law" and therefore 
void under в. 2 (g).. This contention is, 1 think, erroneous on 
the facts. Ip my judgment the Liquidator entered into 
binding agreements with the defendants for the sale of the 
blankets and bales and for the application of the proceeds in 
discharge of the defendants’ debt. The disabilities attaching 
to Zoller did not apply to the Liquidator sor the Controller. 
He, a8 counsel admitted at the trial, had power to deal with 
. the assets. 


36. Further, the Enemy Trading Act No. X of 1910 


(Indian Manual, p. 15), which was not cited fo us, provides 
in &, 18 that— > 

“Any act done after the 8га day of August, 1014, by, or under the orders of, 
any officer of Government in respeob of the property, moveable or immoveable, 
of any hostile foreignar or hostile flrm whioh, if this Aot had- been in fgroe, could 
have been validly done in the exercise of the powers conferred thereby, or which 
could have been conferred thereunder, is hereby validated.” 

Sections 4 and 5 give wide powers for winding up enemy 
businesses and dealing with their assets in accordance with 
rules to be made by the Governor-General in Council. This 
provides in effect that such a winding up order is to have the 
same effect ав if made by the Court under the Indian Com- 
panies Act, 1918, subject to modifications to be specified. 

37. Now one of the ordinary «duties ofa Liquidator con- 
fronted with a person claiming to be a secured créditor is to 
decide whether he will admit the claim or fight it, and if 


R 127. 


1919 


_ —— 
Wort : Sons 


Dam 


Kramar & Oo, 


Marten J. 


o 


1010; 


0.0, J! 


1019.: 
—- 


THE BOMBAY LAW REPORTER. [ vor. xxi. 


necessary he will obtain the directions of the Court. And 
subject to the control of the Court he can pay creditors or 
* make, any compromise or arrangement with creditors or 


WEEE вожа persons claiming’to be creditors (see Indian, Companies Act, 


Dapa : 


8, 224). But under s. 8 of the Enemy Trading (Winding up) 


Кил чо Order, .1916 (see Indian Manual, р, 284) Government takes 


Marien J. 


the place of the “Court” in applying the Companies Act to 
this. Winding up ; and as appears by the Notification, Ex. A 
to plaint, the present Contfoller can exercise all the powers 
conferred ‘on Official Liquidators by s. 179 of the Indian 
Companies Act without the sanction or intervention of 
Government, and I think that the powers under s. 284 could 
also haye been conferred on him. 

38. Iam, therefore, of opinion that, apart from all other 
grounds, the acts of Tombroff and Mr. Hardy are. validated by 
в. 18 of the Enemy. Trading Act, 1916, as being ‘acts which 


could have been validly done in exercise of powers which could ° 


have been conferred under that Act. As i have already point- 
ed out the law at the time was not clear, and Ido not think 
that either of these gentlemen вап be blamed for,preferring a 
settlement to a law suit, particularly when they were told by 
their legal advisers that.the defendants were right, 

89. .It is not suggested that the wide powers given by s. 6 
of the Enemy Trading Act, 1916, to the Governor-General in 
Council of cancelling.contracts injurious to the public inter- 
est or revesting property transferred under them have ever 
b&en.or could be exercised in the present case, 

:40. Lam, therefore, of opinion that the agreements entered 
into by the Liquidator with the defendants were "conbraats" 

e Within:the;meaning of the Indian Contract Act and could not be 
avgided ‘under в. 21 as being made under any mistake of law 
That beifg во, І am further of opinion that the payments 
made to the defendants were payments under this binding 
eontracb, and could поё. ђе recovered under в, 72, 

4l. In this view of the case, I need not decide whether 
в. 72 сап ever apply to а mistake of. law, but 88 at present 
advised, the passage referred to by the learned trial J udge in 
Pollock and Mulla (8rd Edn.) at р. 808 seems fo rhe good 


sense : and good sense is generally good law. The pasgage in . 


queafion runs ;—, ° 

‘The man whé has chosen to judge his own c&use upon all the facis, and has 
decided against himself, cannot appeal to the Court against his wn judgment, 
whether 16 was well informed or not.” | 5 | 
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I may also refer to the judgment of the Court of Appeal 0.0.4, 
in Rogers v. Ingham™ as showing the evils which would re- 1219 
sult from allowing parties to re-open transactions on the wog Boxe 
ground of some mistake of law having been аде by them or nit 
their legal advisers. Kane & Co. 

I may also refer to the Holsworthy Urban Cowncil v. 
Holewovihy Rural Cowncil? where Warrington J. held that — ` 
a local authority was bound to continue payments under a 
compromise founded оп an erronedus view of the law, not- 
withstanding that apart from such compromise the ‘payments 
would be wlira vires. So too payments made under com- ° 
pulsion of legal process whether in a home or foreign Court 
of Law cannot be recovered (see Olydesdale Bank, Limited v. 
Schroder & Co.)9. These four English cases illustrate the 
general principles adopted in England, and I ird cite: them 
by way of analogy. 

* 42. Ishould perhaps have added that boton us the ap- 

pellants admitted that the arrangement with Tombroff as to 

the application of the sale proceeds of tHe blankets amounted 

.to a payment, Under these circumstances, I think no real 

distination arises between the few blankets sold before June 
1915 and those'sold afterwards. 

I may also add that the defendants, in the аы con- 
tended that the Liquidators agreements were a compromise 
and in any event valid, and they relied on Callisher: v. 
Bieohoffsheim* and Miles v. New Zealand Alford Estate 
00.9. In the view I take however it is Ramones Ary, to decide 
this point. 

One other point may be noted, viz., that there is & КЕТ 
slip in the printed judgment ор р. 91 as to the answer of the 
learned trial Judge to the important issue No. 7. This should 
clearly be in the ‘negative and not іп the affirmative as'printed. 

43. The alternative claim of the ов is based on 
в. 65 which runs :— 

“ When an agreqment is discovered to be void, о or when a contract бад 
. void, any person who has received any advantage under such agreement or 


contract is bound to restore ib, or to make compensation for it, to the person 
from whom he received it,” 


Now I have,already held that the agreements with the Liqui- 
dator were valid. Consequently, in my opinion, s. 65 does not 
(L) (1870) 8 Ch. D. 351, 256-57." °(4) (1870 L В. 5Q. В. 449, °° 
(2) [1907] 2 Ob, 62. е (5) (1888) 32 Ch. D, 266, 291. 

(3) [1913] 9 K. Bel, 
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0.0.5. apply to the payments in question as they were made to the 
1919 defendants under valid agreements and not under void ones. 
“~ e 44 Ви supposing for the sake of argument that the pay- 

Wore Bow nents were made under the contracts and pledges ending 
Й Danwa — 8rd September 1914, and that the Liquidator's agreements were 
Kamar & Co. : Р 
= mere machinery for carrying out these contracts and pledges, 
Marien J. the appellants have still other difficulties to contend with. 
| The first arises from the words “ agreement discovered to bo 
void." І agree with the leXrned trial Judge that the word 
“agreement” as used in that section does not apply to the 
. pre-war contracts, for they were “contracts” within the mean- 
ing of the Indian Contract Act and not “agreements”. As re- 
gards the subsequent agreements, the parties knew all.the 
material facts and I doubt whether the words “discovered to 
be void" are really applicable to those agreements (see 
Gulabchand v. Fulbai™), The decision in Jijibhai v. Nagji® 
can be supported as being based on the validity of a collate-" 
ral agreement for a refund, quite apart from s. 65 (see р. 698). 

45. Next, ifthe other branch of the gection is relied on 
no “advantage” under the pre-war contracts had peen received » 
by the defendants when ew hypothesi they became void on the 
outbreak of war. The plaintiffs’ case is that theré was no pledge 
till the 5th August. It hardly, therefore, lies in their mouths 
to contend there was a pre-war pledge and therefore an ante- 
cedent advantage for which compensation must now be given, 
In any event the advantage which the plaintiffs are trying to 
Tecover is the payment made to the defendants in 7915 and 
not the pledge in 1914. The appellants argued that under 
8. 65 the advantage need not be received before the contract 
becomes void or the agreement is discovered to be void. 
This is not, I think, the true construction of s. 65. I think 
the line 1s drawn at the time the agreement is discovered to be 
void or when the contract becomes void. 

46. In the result, therefore, I respectfully agree with the 
learned trial Judge that the payments in question cannot be 
recovered by the plaintiffs under either s. 72 or 65 of the 
Indian Contract Act and that accordingly their claim fails.. 

47, As regards the counter-claim, the position at first sight 
seems somewhat different, for here it is the defendants who 
are claiming moneys in the hands of the Liquidator, viz., the 
(1) (1909) L L. R. -38 Bom, 411, 417; (2P (1909) 11 Bom. L, R. 692,698, ` 

11 Bom. L, В, 649, j °° : 
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part proceeds of the cotton bales. This claim is based solely 0. C. J. 


on the agreement with Tombroff. They say that by virtue of 
that agreement the Liquidator holds those monefs аз ear- e 
marked or upon trust for them: that he can .only discharge 
that obligation or trust by paying them the moneys: that 
they will then hold those moneys just as if the sale proceeds 


1919 
— 


Wor & Sons 
v 


DADA 


Kama & Co. 


had been paid to them in the first instance: and that their Marten J, 


ultimate right to retain them will depend on the decision of 
this Court on the claim. е 

48, On this point also I agree with the decision of the 
learned trial Judge. The defendants have changed their po- 
sition on the faith of a promise which in my. opinion was 
validly made to them by the former Liqufdator, and I think 
that promise is binding on the present Liquidator. À 

49. It was next contended by the appellants that the 
promise only applied to the defendants’ “claim” generally and 
did not admit any specific sum to be due, and that according- 
ly the whole claim oduld be repudiated. This, I think, is not 
the true view. ' The defendants’ account might no doubt. be 
vouched, and details such ав godown rent challenged: but no 
repudiation of the mortgage itself was intended by the parties. 
That as the correspondence shows was regarded as valid at 
any rate with respect to the blankets. Nor in the view I 
take is this a case where the assistance of equity is asked 
towards carrying out an illegal agreement as in Моћот 
Bibee v. Dhurmodas Ghose ® | 

In substance, therefore, it seams to me, that the defendante’ e 
case on the cotton bales stands or falls with theif case on the 
cotton blankets. They have succeeded on the claim. І think 
they also succeed on the counter-claim. mE 

50. The appeal, therefore, of the plaintiffs should in my 
judgment be dismissed with costs. It will not however be 
necessary to proceed with the account directed by the decree, 
as the parties have since agreed on the figures. But this need 
not, I think, be mentioned in the order we make. 


. HEATON J.—I agree that the Liquidator entered into valid 
agreements with the defendants regarding the sale of the 
blankets and Qf the cotton bales and for the disposal of the 
proceeds, And I think so for the reasons stated by my 
learned brother. That being so,ethe plaintiffs’ claim must fadl, 
for neither s. 72 nor в. 65 6f the Indian Contract Act aan pos- 


^d) (1908) L. R, 30 I А, 114,126; 5 Bom, L: В. 421, 





— 
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0. C.J. gibly apply to whatin this case happened, in fulfilment of 
1919 those valid agreements. 


~ >  I,therefbre, agree шар the appeal must be (айаны with 
Worry & Sons 


Е costs. . . 
Danma iena dismissed. 
ео; Solicitors for the appellants: Little & Oo. 


Heaton J. Solicitors for the respondents; Craigie, Blunt & Caroe. 
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APPEAL FROM ORIGINAL CIVIL. , 


ГА 
Before Mr. Justice Heaton and Mr. Justice Marien. 


1919 | . . 
-= 5 THE FORT PRESS Co. Ттр. 
July 31 v. 


THE MUNICIPAL CORPORATION OF THE 
CITY OF BOMBAY.* . А 


Land aoquisition—Compensation—A greement between рата as io the amount of 
compensation—Such agreement binds the parties—Ofer and accepiance by 
letter—Specific per formance—Collector— A ward—Land Acquisition Act 
(Г of 1894), Sec, 48—The City of Bombay Municipal Act ( UH af 1888), Beca. o 
61 (m), 87, 91, 98, 517. 


A binding abesaraeiia as to the amount of compensation Payable to tho 
owner of property, which is notified by the Government, under the Land. 
Acquisition Act, for aoquisition for a public body for a public purpose, oan 
be made between thé public body and the owner before the Collector has 
made his award under the Land Aoquisition Act, 

The plaintiffs, the Municipal Corporation for the City of Bombay, 
wanted to acqyire certain property of the defendant company for widen- 
ing в street. Asthe parties could nob arrive at an agreement as to its 
price the plaintiffs applied to the Government to acquire it on the plaint- 
ifs’ behalf under the Land Aoquisition Act. Farther negotiations were 
thereafter resumed and the plaintiffs’ Engineer wrote to the defendante' 
Enginger, after an interview with the latter, asking whether the defendants 
were willing to accept the sum of Rs. 1,45,017 for the property subject to 
certain deductions. On 12th September 1917 the Secretary of the defend- 
ant Company wrote to «the plaintiffs’ Engineer:—"The company is will- 
ing to accept without prejudice the sum of Rs, 1,45,017 inclusive of 15 
рег cent, for compulsory, acquisition, eto," The Municipal Commissioner 
approved of the acceptance of this offer. The Directors of the defendant 
Company had also passed resolutions approving of the effer. Ab 8 
Meeting before the Collector, who was holding inquiry*under the Land 

Acquisition Act, the above arrangement was recorded by the eCollector 

*at the instance of the plaintiffs’ solicitor and the defendants’ Engineer. 
. Subsequently the defendants’ solicitor rote to the plaintiffs’ Engineer 


* O, 0. J. Appeal No, 30 of 1919 in Suit No, 358 of 1918. 
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that the defendants withdrew the offer made by them in their letter of 0. О. J.. 

the 19th September. The plaintiffs’ solicitor replied that ‘it was nob 1919 
open to the defendants to withdraw from their offer which {ав accepted „чыш 
‘and aóted on. But the defendants pub in a claim before the Collector for Font Pass 
Rs 5,71,660, as compensation for the acquisition of their property. The Co, 

. plaintiffs, thereupon, sued fora declaration that there was a contract FE. M 
binding on the defendants in terms of the Iatter's letter of 12th September Ooxusaroxan 
under which the defendants could not claim a sum more than Rs, 1,45,517 n ВомвАу 
‚в compensation for their property in the proceedings, under the land 
Acquisition Aot, that if the Collector awfrded as compensation more than E 
tha6 sum the excess amount would belong to the plaintiffs and if he 

‘awarded less the plaintiffs were bound to make up the sum agreed upon. 
The defendants contended that there was no contract bebween them and 
the plaintiffs, that their letter of the 12th Septemher was only an invitation : 

“to the plaintiffs to make a proposal to them, that the Directorser the 
Secretary of the defendant Company had no power to enter into an 

. agreement for the sale of the property, and that the agreement was void 
. for want: of mutuality because under з. 48 0f the Land Acquisition Act 

* «the Government could withdraw from the compulsory acquisition al- 

~ together if they liked? The Court of first instance passed a deoree in 
favour of the plaintiffs in terms of the declaration prayed for. On appeal :— 

Held, confirming tite decree of the lower Court, (1) that the defendants’ 
* letter of the 13th Beptember was an offer and nob a more invitation to make 

"offers and that the offer was made and aooepted by the duly ‘authorised 

agents of the defendants and the plaintiffs ; . 
(2) “(Heaton J. dubitante), that the offer and acceptance amounted to an 

: ‘agreement definitely fixing the compensation as between the parties them- 

' gelves whatever sum mighb ultimately be awarded by the Oolleotor and 
with an obligation on either party to refund any excess or make good 
any deficiency as the case might be; ы 

(3) that, the agreement was arrived at for the purpose of proceedings 
under the Land Acquisition Aot and could be specifically enforced by the 
plaintiffs against thé defendante; and ` А 

(4) that the power of withdrawal given to Governinent by в. 48 ofthe — , 
Land Acquisition Act did not tender the agreement void for want oj 

» mutuality. ` " . 

Aotion for speuific performahce of a contract, 

"The plaintiffs, the Municipal Corporation for the City of 

Bombay, were désirous of acquiring certain property belonging 
to the defendants for the purpose of a Development Scheme. 
From, August 1916 to March 1917, negotiations were going 
on betweorf the, plaintiffs and the defendants i in ‘order to sot- 
tle the price the defendapts would ‘accept for their property. 
No dgreement having been arrived at, the Municipal Com 

missioner applied to Goverfiment to acquire the property on 
the plaintiffs’ béhalf under the Land Acquisition. Act. 


s 
iti ' н 4 ' r 
, D n ' ' 
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9.'0. J. ' On12th July 1917, the defendants resumed negotiations 
1919' , With the plaintiffs, and on that day the plaintiffs’ Engineer made 
—~ ап offer to the defendants’ Engineer to take the said premises 

Fons Ei and pay for the same Rs. 1,45,517-12. The said amount to 
TN. 08 include 15 per cent. for compulsory acquisition and all inter- 
Соммтватонив 9858 of others in the compensation. АП claimants to be settled 
sre? Bompay with by the defendants. The defendants’ Engineer suggested 
that the defendants should be allowed to remove the chimney 
р of the Printing Press to which the plaintiffs’ Engineer agreed. 
On 26th July 1917, а Notification to acquire this property 
` under the Land Acquisition Act was published in the Bombay 
Government Gazettes i 
On 27th August 1917, the plaintiffs’ Engineer wrote to the: 
defendants’ Engineer the following letter:— 
«Wrra reference to the last interview your Mr. Vakde had with me on 
19-7-17 regarding the compensation to be paid to your cliente for the above 
properby I have the honour to enquire whether your clienta have now accept- 
ed the offer made by me without prejudice and Bia to the sanction of the 


Municipal Commissioner. 
As the matter 15 pending Tor a long time I TUN to request the favour of your 


expediting the same at an early date.” 

On 81st August 1917, the directors of the deféndant Com-' 
pany resolved that the offer might be accepted: 

On 5th September 1917, the defendants’ Engirfer saw the 
plaintiffs’ Engineer and proposed a variation in the terms, viz., 
that Rs. 1000 more should be paid by the plaintiffs to the 
defendants and that the chimney should not be removed. 
The plaintiffs Engineer agreed to the proposal. 

On the 12th of September 1917, the Secretary of the 

` defendang Company wrote the following letter to the plaintiffs’ 
Engineer:— 

° «Wira reference to the interview our Engineer Mr. Vakde had with you I 
have the honour to state that the Company is willing to gocepb without pre- 
judice the sum of Rs, 1,45,517 inclusive of 15 per cent, for compulsory acqui- 


Ы sition and cost of the chimney. d 
The amount will be subject to deduotions of the capitalised quea to the 


Collector and of the easements of the neighbouring properties if any.” 

The plaintiffs’ Engineer placed the letter before the Muni- 
cipal Commissioner who approved of the acceptance of the 
said proposal on-the 14th September 1917. The Municipal 
Commissioner endorsed his approval on the defewdanis' letter 
of 12th September in the following terms:— 


Ditoussed with Е. E. Compared figufes with: the original Е І ap 
prove of the oase being settled on the conditions stated in a last letter from 


the Fort Press Company for Rs. 1,45,517. 
On the 14th September 1917, a Meeting was held before 


ee 
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‘the Deputy Collector, who was holding inquiry under the 9.C 7. 
Land Acquisition Act, at which the plaintiffs’ solicitor and 1919 
the defendants’ Engineer attended. The plaintiffs’ solicitor * 


produced the defendants’ letter of the 12th September with y PARS 
the Municipal Commissioner’s endorsement. The defendants’ мок 
IPAL 


Engineer stated that the term “without prejudice” in their домміклохев 
letter had no longer any force as the Municipality had accept- 9" Вомват. 
od the proposal. The agreement was recorded by the Deputy рр 
Collector. d 

The inquiry was adjourned to the 10th of October 1917 to 
determine the claims of owners of adjoining premises to . 
easements of light and air. On that date also some proceedings 
took’ place before the Deputy Collector. À : 

On 22nd September 1917 the Directors of the defendant 
Company in в resolution approving of the letter of 12th 
September 1917 stated: 


. “Ig accordance with the-same an official letter was written on the 
12th of September 1917¢o the Executive Engineer, conveying acceptance of 
the said offer on behalf of the company. The same is hereby noted, 

On 23rd October 1917, the defendants’ solicitors sent the 


* following letjer to the plaintiffs’ Engineer. 
** Re, —Aoquisition of the property of the Fort Press Company Limited 
situated at the Armenian Lane, Fort, Bombay, 

Wirun referenfe to the letter dated the 12th September last from the Secre- 
tary of our cliente, the Fort Press Company Limited, to you, we are instructed 
by our client to withdraw on their behalf the offer mage by them in that letter 
for the sale to the Municipality of their property situate at the Armenian Lane 
ab Ra. 1,45,617, and accordingly beg to do во hereby.” > 

On 318 October 1917, the plaintiffs’ solicitors. sent the 
following reply to the defendants’ solicitors :—* - 
“Re Acquisition of property of the Fort Press Co, Ltd, at Armenian Lane, 
Your letter of the 23rd Instant addressed to the Exeoutivó Enginesr, 
Municipality, has been placed in our hands for reply. e 
It is not open to your clients to withdraw from their offer of the 12h 
September last whicle was accepted and acted on long before your «letter was 
received, That offer was made with the full knowledge that the acquisition 
proceedings were fixed for the 14th September before the Deputy Collector, 
and your oliente' Engineer Mr, Vakde attended the inquiry on that day, when ` 
your oliente' letter pf the 12th Bepteinber and the acceptance of that offer on г 
behalf of the Muniapality were recorded by the Deputy Collector with 
the assent of Mr, Vakde who produced your clients’ documents of title which 
were also recorded and it then only remained for the Collector, after dealing 
with any claims to easements that might be made by owners of adjoining pro- 
perties, to apportion the compensation between your ohents and such other 
olaimanteeif any, and the meeting was adjourned till the 10th instant in view 
to such claims being brought in and confdered. oe 

At the adjourned meeting dh the 10th instant Mr. Vakde was again 
present on behalf ef your clients when one of the adjoining owners asserted 
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a claim and was examined in support of it and the proceedings were again 
adjourned till to-day to enable this claimant to formulate his claim, and mean? 
while special n¥tice to be given by the Collector to the owner of another pro- 
PA who was away from Bombay but who it appeared might have some 
o 
i To-day the matter was again adjourned to consider claims to easements, 
We request you under the above circumstances to inform us on what 
grounds your clients now consider they are entitled to withdraw from the 
terms stated in their letter of the 12th ultimo.” — . 

Further meetings were feld before the Deputy Collector 
on 8lst October, 22nd and 29th November, and 17th 
December 1917... 

On 29th of January 1918, the defendants put in a claim be- 
fore the Collector fot Re. 5,71,660 as compensation for the 
acquisition of their property. The proceedings were adjourn- 
ed by the Collector. 

On 14th Maroh 1918, the plaintiffs filed this suit for a 
declaration that there was а contract binding on the. 
defendants in terms of the defendants’ ldtter of 12th Septem- 
ber 1917 accepted by the plaintiffs; that the défendants were 
not entitled to claim in the proceedings Беѓоге the Collector 
any sum for compensation more than Rs. 1,45,517; that the ` 
defendants were not entitled to any ойрон од in the said 
proceedings beyond Ев, 1,45,517; that if the Collettor awarded 
as compensation more than RBs. 1,45,517, the excess amount 
would belong to the plaintiffs and if he awarded less the 
plaintiffs were bound to make up the amount of Rs. 1,45,517. 
They alleged that there was а contract between them and the 
defendants that the latter should not claim a sum more than 
Rs: 1,45, 517 as compensation for their property in the proceed- 
ings under the Land Acquisition Act and that the plaintiffs 
should pay to the defendants that amount for compensation only 
whatever award was made in thesaid proceedings and that 
the plaintiffs should pay the said amount to the defendants 
even if the award awarded в less sum for compensation. 

The plaintiffs prayed for an injunction restraining the 
defendants from claiming as compensation in the said proaeed- 
ings more than Rs. 1,45,517 and from committing any breach 
of their agreement, 

The defendants in their written statement contended that 
there was no contract between them andthe plaintitis awalleged 
by ; Vhe pleintiffs that by their letter of the 12th September 
1917 they did not make to the plaintiffs the proposal alleged to 
be contained in the said letter as to what they were willing to 


} 


vd. XXI ] THE BOMBAY LAW REPORTER. 1019 


ancept for their premises or any proposal at all; that the said 0. C. J. 
letter was an invitation to the plaintiffs to make a proposal to 1919 
them and contained a general statement of thb termsone ~~ 
which they were minded to deal with the plaintiffs. They Vout гава 
denied that they made any proposal or.that the Munici- „ү, 
pal Commissioner approved of the acceptance of the proposal, ОоммтязїонЕв 
They further contended that the Municipal Commissioner's ^" pee 
endorsement was neither an offer nor an acceptance of any 
offer; that even if they did make an offer the acceptance 
thereof was not communicated to them as their Engineer was 
not their authorised agent to receive any communication of 
the acceptance of an offer; that as there was no agreement bet- 
ween the parties they were entitled to claim Rs. 5,71,660 as 
compensation and to insist on the Collector proceeding with 
the inquiry ynder the Land Acquisition Act on that-basis; 
that if there was an agreement as alleged by the plaintiffs it 
"was void and of no effect and that neither party was bound 
by it; and that neither the Directors nor the Secretary nor 
the defendant Company had any power to enter, into an 
- agreement for the sale of the said premises, . / 
Mr. Justice Macleod passed a deoree in terms of the declara- 
tions prayed, for by the plaintiffs, but refused to grant in- 
junction. ; s 


MAOLEOD J.—[After discussing the facts Pis Lordship proceed- 
ed.—] It is necessary first to define the position of Government 
when an application has been made to them by a Company ora, 
public body to acquire under the provision of the Land Acquisi- 
tion Act property which is required for a public purpose. 
Under s. 7 of the Act after it has been notified thaf the pro- 
perty in question is required for а publie purpose, the Local ° 
Government shall direct the Collector to take order for tHe 
acquisition of the land. Notices to the persons interested are 
then issued, and the Collector holds an inquiry under s. 11. 

The acquiring body hasto pay all the expenses of the acquisi- 
tion and though the Collector is entitled to make any inquiries 
he thinks necessary regarding the value of the land as a rule 
the claimants and the acquiring body appear before him as 
contestants. When the award is made the Collector may take 
possessjon of the land and thereupon it vests absolutely in the 
Government, while the award amounts to an offer on behalf ‘of 
Government to pay the compensation awarded. The claimants 
oan either accept the award or have the matter referred to the 
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0. €. J. Court. It is not suggested that the Collector is in any way 
1918 - concerned with negotiations which may take place between 
Por Pass the claimants and the acquiring body during the pendency of 
the proceedings" before him, and it would be still open to him 
"mw even if both parties appeared before him and stated they had 
Сомматохив &greed upon the compensation to be awarded, to award a higher 
usi Вомвлт amount, It is inconceivable however that the Colleetor in 
Macleod J, proceedings under the Act yould in those circumstances award 
77 а higher amount than that agreed upon. 

But the question in the case is simply one of contract bet. 
ween the plaintiffs and the defendants. Has there been a con- 
cluded agreement? »If so, what are ite terms, and is it agcon- 
tract ôf which the Court will order specific performance, 

It has been argued that even if the parties came to terms 
regarding the amount of compensation and he Collector 
awarded the amount agreed upon that would not preclude the. 
claimant from asking for a reference to the Court under s, 18 
of the Act. That depends entirely upon the facts in each case. 

It is obvious that the parties might agree to ask thé Col- 
lector to make an award fora particular amognt reserving * 
the right of the claimant to ask for a reference. Though 
again ib is difficult to see what possible object eijher а claim- 
ant or an acquiring body could have in coming to such an 
agreement. It would be in the interests of both that if no 
final agreement could be arrived at, the iuexpensive proceed- 
ings before the Collector should eontinue so that he should 
arrive at a decision on the merits as to the value of the land. 
It appears to me that if the parties come to an agreement as 
to the compensation without attaching any conditions thereto, 

e they must be taken in the absence of special .conditions as 
imtending that the agreement as between themselves shall be 
final if either party intended that it should be conditional 
he should have said во. I may Ке it as common knowledge 

. that the City of Bombay Improvement Trust, which has been 

-~ constantly engaged in the compulsory acquisition of land for 
the last twenty years, in a very large number of cases come 
io terms with the owners of lands notified for acquisition and 
I have no doubt other acquiring bodies such ag th$ present 
plaintiffs and the railway companies hgve also come фо such 
agreements during all the years the Land Acquisition Act has 
been in force. It is certainly strange therefore that & similar 
question has never come up before the Courts fôr decision and 
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it is not unreasonable to suppose that it has not occurred to 0. С. J. 
апу party to such an agreement that it was open to him to 1919 
resile from it, by asking either the.Colleotor or thd Court to n И 
award &.higher amount. . E 

` Mr. Kanga argued on the authority of a passage in an рл, 
unreported judgment of the Appeal Court that such ngree- ComMISSIONER 
ments were not final. The question in that appeal was ав Qr DOT 
regards the market value of land, and certain agreements in Macleod J, 
other cases entered into between thé claimants and the acquir- ~ 
ing body were relied upon as instances “for the purpose of 
fixing the market value. Тһе Court rejected them as unrelia- 
ble on the ground apparently that the amount fixed by agree- 
ment might be altered on reference to ће“ Court. Admittedly 
the passage relied upon by Mr. Kanga was obiter and in any 
event could not possibly be an authority on the question 1 
have to decide, i in this case, whether this particular contract 
“which has been set up by the plaintiffs was concluded and bind- 
ing upon the defendants. 

Owing to the loose phraseology adopted in the Дош 
.from which the alleged agreement has to be extracted some 
confusion has arisen, but I may take it that the Exeentive 
Engineer and ‘Vakde were the respective agents of the parties 
to conduct fhe negotiations, neither of them having authority 
to conclude an agreement. 

On the 12th’ July the Executive ‘Engineer made an offer to 
Vakde of Rs. 1,44,517 excluding the chimney. . 

On the 81st August, after the property had been notified fox 
acquisition, the defendants authorised Messrs. Vakde and 
Chinoy to accept the offer, 

On the 5th September an amendment was proposed ЕР 

the offer over for Rs. 1,45,517 including the chimney. 

- On the 7th September the Directors authorised thats 
Secretary to accept this offer, and on. the 12th September the e 
Secretary wrote accepting the offer. How апу one could pos- 

sibly interpret that letter as an invitation to the plaintiffs Lo 

make а proposal is beyond my powers of imagination. The 

words “ without prejudice” are peculiar. Asa matter of fact 

Mr. Kanga admitted they could have no meaning. From 

curiosity I asked Mr. Maganlal what he did mean by them 

and be* said "that was for gparding the interests of the 
Company ", the acceptanee was not binding until the words . 
were withdrawn. Mr. Maganlal had no authority to use those 

words and in any event Mr. Vakde was perfectly correct 


. е 
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0, 0.7. when he told the Deputy Collector that as the Municipality 
1919 had accepted the offer they no longer had any force. That 
lu o letter of Њ 12th September may be read as in effect saying to 
the Executive Engineer, “the defendant company is willing to 
Мохит, 8060 Rs. 1,45,517, if you as agent for the Municipality have 
Commusatonzn &ubhority to offer Rs, 1,45,517,” or “the defendant company is 
ағ Bounay Willing to accept Rs, 1,45,517 if the Municipal Commissioner 
Macleod J, is willing to pay that amount.” The defendants were entitled 
77 to know whether the Muni¥ipal Commissioner had sanctioned 
the payment. When Mr. Crawford told Mr. Vakde that tho 
Commissioner had sanctioned the agreement, the plaintiffs had 
done all that was required of them, and admittedly ib waa 
Mr. Vakde’s duty, as the agent of the defendants authorised 
to act for them in the matter, to inform them of the Municipal 
Commissioner’s sanction. Iam satisfied Mr. Vakde did in- 
form Mr. Maganlal He has sworn, he did, he muat have seen 
Mr, Maganlal on the 14th September or в day or two later 
when he told him the proceedings before the Collector were 
adjourned to the 10th*October and it would certainly be most 
improbable that he did not then tell Maganlal that tho. 
amount of the compensation had been sanctioned. It is quite 
possible that Mr. Maganlal omitted to inform’ the Directors 
of this though he mast have told them about the adjournment 
to the 10th October. And when he said he did not see 
. Mr. Vakde between the 14th September and 28rd October I 
атп sure his memory was at fault, 
* In my opinion therefore taking into consideration the 
. previous negotiations and the correspondence in September, 
there wag a concluded agreement that the defendants would 
accept Rs. 1,45,517 for the property in question, irrespective of 
the proceedings before the Collector, and I may safely assumo 
that if dn the 10th October the plaintiffs had ' announced that 
. they were going to ask the Colleftor to award a lesser sum, 
the defendants would „have at once denounced such conduct 
ав в breach of the agreement. . 

Then it has been argued that such an agreement was ultra 
vires the Direotors, It is quite possible that if the whole of 
the Company's property was to be acquired so Jhat*it would 
be no longer possible for them to continue the existing business 
of-the Company without acquiring new premises the Directors 
might have to consult the share-hoMers, but this property in 
1916 was not used for the purpose of the Company’s business, 


* » e 
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iL was surplus assets of the Company invested in a particular 0. С J 
way and it would have been within the powers of the Direct- zn 
ors, under cl 12 of the Articles of Association, tolhange the Tons ae 
investment without consulting the share-holfers, Of course 
they might be liable to the share-holders for the consequences у» 
of any negligent exercise of those powers. Therefore the Oomsussioxan 
Directors were acting within their powers in coming to an iE Bormes 
agreement with the plaintiffs with respect to the compensation apod J. 
to be awarded for their property. 
It is quite clear that from August 1916 until the 23rd Ooto- 
ber 1917 it never occurred to any of the Directors that they 
were V acting in excess of their powers. , 
"The last question is whether there is any reason why this 
agreement should not be specifically enforced in the manner 
asked for by the plaintiffs. 
Mr. Kanga. argued that even assuming there was an agree- 
inent it was only ap agreement arrived at for the purpose of 
enabling the Colleetós to make an award, the award would 
only be a tender which the claimant was not obliged to accept. 
І have already dealt with this argument and I have said that 
there is nothing impossible in parties coming to such an артеө- 
ment as wag set out by Mr. Kanga. But I have no doubt 
in my own mind from the evidence in the case that this was 
not the agreement arrived at between the plaintiffs and de- 
fendants nor have 1 any doubt but that Mr. Kanga's argument 
was first thought of after it had been suggested to the Direct- 
ors thatthe property was worth much more than the amount: 
they had agreed to accept. It is a defence suggested by the 
` defendants’ legal advisers'after the event without theslightest 
regard being paid to the facts of the case. ° 
Then ів there any reason why the Court should not decrée 
specific performance of the contract? The only ground on 
which specific performance could be refused would be that this .? 
was & contract for the non-performance.of which compensation 
in money is ar adequate relief. But in this case the damages 
for the breach could not now be assessgd. The amount would 
depend ‘on whether the Collector made an award allowing as 
compensation & higher amount than that agreed upon. 
І find all the issues in favour of the plaintiffs. There will 
be a detlaration in terms of paras. 1, 2 and 8 of the prayer vf 
the plaint.. е ° 
Then I must still provide for the very improbable ойшы 
gency of the Collector awarding а higher or a lower amoun 


EE 
1024 : THE BOMBAY LAW REPORTER. [ VOL. is. 


О. GJ. than that agreed upon, so it will be declared that if a higher 
1919 amount is ju the excess shall belong to the plaintiffs and 
~~ * if a lower, the deficiency shall be paid by the plaintiffs to the 
Fort Press e 
Qo. defendants. 
Muss ga, The plaintiffs will have the costs of this action. 
Оо LI 
ов Boamay The defendants appested. 


Desai with Kanga, for appellants. 
Ooliman with Campbell, for respondents. 
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Marten J.—This is an appeal by the defendant Company 
from the judgment of Mr. Justice Macleod, dated the 24th Feb- 
-  ruary 1019, іп favor of the plaintiffs, the Bombay Mun®ipa- 
lity. "Tho case arises out of proeeedings under the Land 
Acquisition Act, 1894, for the compulsory acquisition of the 
defendants’ land by the Bombay Municipality for publie pur- 
poses. ‘The real points before us are whether in’ law a binding. 
agreement as to the amount of the compensation can ever be 
made between the Municipality and a'land-owner, before the. 
Collector has made his award. If зо, had such an agreement 
been made in the present case, and how is it to bé enforced ? 

2. The agreement relied on by the Municipality is contain- 
ed in two documents of the 12th September #917, the first 
being what is alleged to be an offer on behalf of the defendant 
Company, and the'second being an acceptance by the Munici- 
pality of that offer, which acceptance was subsequently com- 
«nunieated to the defendants at a Meeting before the Collector 

on the 14th September. The precise terms of these documents 
are, I think, material. The first document is в letter written 
by the Secretary of the defendant Company to the Executive 
* Engineer of the Municipality, and omitting formal parts, is as 
fSllows — ‘ 
“ Acquisition of Company's Property, Armenian Lane, Fort, 
Wirra reference to the interview our Engineer Mr, Vakde had with you, 
I have the honour to state that the Company is willing to acoept without pre- 
judice the sum of Ra, 1,4,517, inclusive of 15 per cent. for compulsory acquisi- 
tion, and cost of the chimney. The amount will be subjeot to deductions of 
the capitalized dues to the Collector and of the easements of the neighbouring 
properties if any.” . 
The acceptance of the Municipal Commissioner is ав 
follows i— " "s 
° * Discussgp with E. E. Compared" fgurem with the original estimate, I 
approve of the case being settled onthe conditions stated in the last letter 
from the Fort Prees Company for Rs. 1,465,517.” ° 
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8 The plaintiffs allege’ in рата 18 of the plaint.that these 0. € J. 
documents amount to a вопігась between the, plaintiffs and the — 1019 
defendants, “ that the defendants shall not claimfs sum more e 
than Rs. 1,45,517. as compensation for theimsaid premises in der ране 
the said. land acquisition proceedings, and that the plaintiffs T 6 
shall pay to the defendants that amount for compensation only, Сом «isuoxam 
whatever award is made in the said proceedings, and that the 9" BOMBAY 
plaintiffs shall pay the said amount to the defendants even if Marten J. 
the award awards a less sum fof compensation”. The trial 
Judge ‘has accepted this view, and has granted consequential 
declaratory relief, but has not granted any injunction. 
4 I should explain that the words “ without prejudice” 
4n fhe: tetter of the 12th September 1917 were withdrawn 'be- 
‘fore the ‘Collector on the 14th September and may .be dis- 
‘regarded : ‘and that ‘the reference to-the cost of the chimney: ig 
made clear from previous correspondence and may also be dis- 
*regarded. The ‘reference to“‘deductions...of the easements ” 
refers to the fact-ths4.any adjoining owner who could establish 
гап easement "over the property would,'under the Land Acqui- 
. sition ‘Act, be entitled to be paid an'appropriate sum out of 
the total. compensation for the. property. It would appear, 
‘however, from the Collector's notes that-all claims but one have 5, 
‘been disposed of and that in that one case the adjoining owner 
‘would prefer to‘retain his easement of light rather than be 
»eompensáted “for its loss. The “165 per cent..for compulsory 
'&equisition " refers to the amount payable-under that héading, 
‘by virtue of #28 (2) and-s, 15 of the Land: Acquisition Act. 
‘The reference “Е. E." in the menio of the ‘Municipal Com- 
-missioner is to the Exeoutive Engineer. . te Е 
, 5. At the Meeting before the Collector on the 14th Septem- , · 
‘ber '1917, both parties were represented, and the Colleotqr's 
“notes -shew thàt the solicitor- for the Municipality’ put in as 
Exh, C -the above letter of the 12th‘September “ shewing that © 
the Company has agreed ‘to receive Rs, 1,45,517 inclusive.of:the 
‘15 per: cent. • for compulsory acquisition and the Government 
claim if any by the holder of adjoining: properties”. Mr. Vakde 
‘(the Company’s Engineer) explains that the term " ‘without 
prejudiee" occurring іп ће letter has no longer any force as the 
- Municipality has accepted the, proposal.” At that point, there- 
.fore, ‘the parties would seem,to have been in complete agree- 
ment, , The Company at. апу rate thought so, as their resolu- Е 
- „tion of 22nd. September speaks of the amount оѓ. Re. 1,45,517 
having been “fixed” in accordance with an arrangement 
Б, 129 
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made by their Engineer with the Executive Engineer and that 
“ an official letter was written on the 19th September to the 


* Executive Engineer conveying acceptance of the said offer on 


rene разв behalf of the Company. The same is hereby noted.” 


* 
Moumictpan 


6. І тав not till the 23га October that the Company by 


Ооммтзвтохкв its solicitors sent the following letter of withdrawal :— 


оғ BOMBAY 


Marten J. 


*Re: Acquisition of the properby of the Fort Press Company Ltd, 
situate at Armenian Lane, И 
Wira reference to the lette dated the 12th September Jast from the 
Secretary of our client the Fort Press Co, Ltd, to you, we are instrnoted by 
our clients to withdraw on their behalf the offer made by them in tnat letter 
for the sale to the Municipality of their property situate ab Armenian Lane ab 
Rs. 1{45,517 and accordingly beg to do so hereby”. 

I regard this letter as very material in considering What 
view of the matter the Company took at the time as opposed 
to the various contentions which their counsel have since put 
forward. . Дам м, 

7. Meanwhile, one other meeting before the Collector had* 
been held on the 10th October and further meetings were 
held on the 318 October, 22nd and 29th November, and 17th 
‘December, apparently without formal repudiation by the Com-, 
pany of the alleged agreement, At the meetihg, however, 
before the Collector of the 29th January, 1918,‘ the Company 
was represented by counsel and'contended that nô agreement 
had been arrived at é and that even if there had been, that 
was not the proper place to decide that matter: and that 
they were entitled to lead evidence ав td value. They also on 
the same day made a formal claim for Rs. 6,71,660 as compen. 
sation, and objected to the measurement made under s. 8 of the 
Act. Thgreupon, after some discussion, the proceedings were 
adjourned by the Collector. 

3. On the 12th March 1918 the present suit was instituted 
by the Municipality. It will be noted that fn para 12 of the 
written statement, the defendants pleaded that the agreement, 
if any, "is void and of no effect. Neither party is bound by 
such an agreement.” Ав to this, the learned,trial Judge, in 
dealing with the issues, says: ‚ 

‘It will be noted that the defendants по longer contended that if there 


жав an agroementit was void or thatthe agreement set up by the plaintiff 
‘vas an agreement for the sale of the property in question”. e 


9. Out оѓ the eight issues raised atthe trial, the first six 
depended on whether there wes an offer and an acceptance 
by the plaintiffs and the defendant or their duly authorized 
agents. Before us, Mr. Desai for the appellants*only relisd on 


D 
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issue No. 1. He admitted that if the Company’s letter of the 0. C. 2. 
12th September amounted to an offer, the remaining five 1919. 
issues Nos, 2 to 6 (inclusive’ would be decided aķainst him, t a 
as would also be issue No.8. On this point, І enéertain no doubt nr T 
whatever that the Company's letter is an offer and not a mere Es 
invitation to make offers. The theory of an invitation is ОомхпнвтохЕв, 
hopelessly inconsistent with, amongst other things, their own °” Boxsav 
resolution of 22nd September and their own solicitors’ letter Marien J. 
of 28rd October, It accordingly féllows that on this pointI Т 
entirely agree with the judgment of the learned trial Judge, 

and that consequently the defendants fail on issues 1 to 8 and 

No. 8. 

10° This leaves only issue No. 7, viz., * whether ‘the agree- 
ment if any was merely arrived at for the purpose of proceed- 
ings under the Land Acquisition Act, and, if so, whether 
such an agreement can be specifically enforced by the plaintiffs 
against the defendants. But before dealing with this issue, 

I will, by way of wawning, add that one must dismiss from 

one's mind the practice and procedure im England under the 

Лапа Clauses Consolidation Act, 1845, with its ample facili- 

ties for landéwners to come to binding agreements with the А 
promoters bot before and after notice to treat has been 
served. To án English lawyer familiar with that Act, the 
question which I have referred to could haye but one answer. 
But the Land Acquisition Act has been framed on such en- 
tirely different lines that it requires careful consideration be- 
fore one determines what is and what is not permissible undere 
it: and in particular whether the object of the Indian Legisla- 
ture was not to keep all control in the hands of Government, 
and to prevent any financial agreements between a landowner 
and a local authority being arrived at unless the expe con- 
sent of Governmént was obtained. 

11. I think, therefore, i$ is material to consider what 2 
were the respective positions of the parties at the date of the 
agreement. Under the City of Bombay Municipal Act, 1888 
(Aot ПІ of 1888 ), the Municipality have wide powers of 
acquiring land. Only s. 517 was cited to us but, I think, other 
sections are material. Under в. 61 (m)itisthe duty of the 
Municipality fo make adequate provision for ( inter alia ) the 
construttion and improvement of publie streets. This should 
be read with s. 296 which ives wide powers to the Commis- 
sioner, subjec& to the provisions of ss. 90 to 92, to acquire 
land for such purposes and to dispose of the same. Section 87 


. e a 
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О. 0: J also gives в general power to the Corporation tà acquire and: 
1919 hold lend. Jn the present case, the defendants’: land ів 
required fo) what is usually known as: the Church Gate Street 

Fore E pep Improvement. Whis, as will be seen: on. looking at the Pian, 
"A Exh. H.to the plaint, involves the widening of Church Gate 
Ooumissioxnn Street, and the construction of a new. street between it and. 
оғ Box?aY Meadows Street to relieve the great congestion of traffic in. 


Marten J, this locality. : 


ҮТ 12. Subject to certain ‘restrictions, the entire executive: 
power for the purpose of carrying out the provisions of 
. the Act vests in the Municipal .Commissioner -( see s. 64°) 


and he enters into contracts on behalf of the Corporation 
(веє в. $9). Under в. 90 any land to be acquired for the pur- 
poses of the Act may be acquired by the Commissioner on 
béhalf'of the Corporation by agreement subject to the арргоў- 
al of the Standing Committee. In‘the- present ease, negotia- 
tions for that purpose began as long agoas August 1916, but 
no agreement was arrived at. „7 . 
18. Section -1 I-witl quote in full, viz., . ae 
(1) “ Whenever the Commissioner is unable to acquire any immoveable ., 
property under the last preceding section by agreement, Govdtnment may, in 
their discretion, upon the application of the Commissiongf, made with the . 
approval of the Standing Committee, order proceedings to be taken for aoquir- 
ing the'same on behalf of the corporation, as if such property were land needed 
for a public purpose within the meaning of the Land ‘Acquisition Aot, 1870? ^ 
(This reference is now to the Land Acquisition Aot, 1894, : 
see that Aot, в. 2(3) ). That such an &pplication was made 
by the Commissioner is pleaded in para 3 of the plaint and 
not: denied in te written statement. i 
Sub-section (2) of s. 9lofthe City of Bombay Municipal 
Act is as follows:— | : mE 
*'The amount of compensation awarded and all other charges inourred in 
tid acquisitiun of such property shall, subject to all other provisions of this Aot, : 
be forthwith paid by the Commissioner and thereupon the said property shall 
~ vest in the Corporation," е : К 
Thie sub-section does not say whether the Commissioner is: 
to pay this sum to the Collector or to the land-owner direct 
but if the latter, it varies s. 81 of the Land Acquisition Ack 
. under which the Collector is the person to pay the compensa- - 
tion, and in any event it would seem to vary в, 16 ofthat Асі. 
which provides for the land vesting &bsolutely in Government 
{гөр from all incumbrances,  , n "i ; 
. 14. Seotibn 92 gives power to dispose of property. Section 
517. (А) gives wide powers to compromise, The dnancial pro- 
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1 
visions, will. ba found in. Chapters VII and VIIL Section'111, O. 0. 2. 
provides-for the establishment of a municipal fund, and в; 189 pe 


for certain taxes to be levied by the Corporation. Em 
15. Ithink Ihave now stated enough to eshow -that the. Oo. А 
Bombay - Municipality have wide independent powers, as.in- y i 


deed. one,would expect in a Corporation of their importance: Соммзвзокив, 
and that,the intervention of Government is only necessary to x Bosmay 
enforce an acquisition, and even then it is the: bo ud Maries J, 
which pays and the Municipality which gete.the land.. 

16. Turning next to the Land Acquisition Act, 1894, it , is). 
formally: the Government. which acquires the- land ( see ss. 6, 
(8) and Т.) and it vests in them (see в. 16. )  Further,, 
although. the land. is acquired at the expensetof the Municipa- 
lity (.8ee.s. 0 ), still it is the Co'lector who.pays the com- 
pensation direqtly ( sees. 81). Ав have already indicated, 
the above provisions are.or may be modified in. the present 
tase, having regard for s. 91 of the City of Bombay Municipal | 
Act, Then under ө. «1 of the Land Acquisition Act, it is-the . 
Collector. who has to determine, in the first instance, the. 
amount of к which in his opinion should be. 
allowed for tg land. Further, he has-to apportion the com- 
pensation betwen the various persons entitled ( see в. 11 (8) ) 
unless they-agrea.amongst themselves as to how this shall 
be effeoted. i in which caso he accepts such agreement ( aes. 29). 
He also may have power to make arrangements with. land- 
owners .( see в. 81 (3) and (4) ). 

17. Even when the Collector has made his. award, that. 
is not final. It only amounts to an offer by Government. 
( Seo в. 81. and Ezra v. The Secretary of State). If that 
offer is not accepted, any person interested may require the 
matter to. be referred to the „Court (sees, 18). "But the 
local authority is*not entitled. to demand this referenée ( see.. 
в. 50:(2).): and if the applicant. has made а claim to com- e 
pensation, the amount awarded to him by the Сопгё:ів: not to 
exceed. the-ameunt so claimed or be less than the amount’ 
awarded by the Collector ( sees. 25). Further, there ів a 
very important power given by &.48'to Government :to with- 
draw from. the acquisition of any land of which: possession 
has not-been taken, subject to paying compensation for any 
damages thereby ан вее s. 48 (2)) — "E 

18. The appellants say ¢hat this s. 48 enables G'overnment- 
to .withdraw. efrem the compulsory: acquisition altogether; 
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0.0. should they find the-award too expensive, and provided of 
1919 course possession has not been taken. They further rely on 
=~ + this sectiod as shewing a want of mutuality in the alleged 


Bont Рала a sreement. * 
о. 18. Under these circumstances, I think that at the date of 
MUNOA 


Commussionge the agreement in question, the position of the parties was as 
оз BomBaY follows: The defendants had to part with their land having re- 
Maren J, gard to the Government Notiteation of 93:4 July 1917 for 

77 compulsory acquisition, ла Municipality was to get the land 
and also to pay for it. The only questions were the amount 
. of compensation, and the positions of third parties, Possibly 
an ordinary agreemegt for sale could have been arrived at, and 
the Government Notification withdrawn qua that land. But 
then the Municipality would not have got the benefit of the 
Land Acquisition Act and the clean title thereby. obtained free 
from all incumbrances. It wonid, therefore, seem reasonable 
from a business point of view for the pyrties to complete Ње’ 
transaction through the medium of thé Act and in that way 
deal with the oclaims'of third parties: but that this method 
of completion should not as between the Municipality and the 
Company affect the figures agreed on. Otherwigó why trouble 
to agree the figures at all ? А 
20. What then ів the effect of the agreement? Ao- 
cording to the present contention of the defendants, the agree- 
ment means nothing. It is a nullity., So, also, are the five 
resolutions of the Company dated the 1st June, 14th July, 31st 
August, 7th and 22nd September 1917. This contention seems 
to me wholly inconsistent not only with their own solicitors’ 
letter of the 23rd October 1917 but also with the desire of the 
e law to give such business efficacy to business transactions, as 
hgth parties must have intended it should have. Thus in The 
Moorcock™, Lord Justice Bowen said as follows :— | 
~ “ The implication which the law draw& from what must obviously have 
been the intention of the parties, the law draws with the object of giving 
еЙовоу to the transaotiun and preventing such a failure of consideration as 
cannot have been within the contemplation of either side; and I believe if 
: one were to take all the cases, and there are miny, of implied warranties or 
. covenants in law, it will be found that in all of them the law is raising an im- 
plication from the presumed intention of the parties with the objeot*of giving 
to the transaction such ећовоу as both parties must have int&nded that аб all 
events ibthould have In business transactions such as this, whatethe law 
desires to effect by the implication is to» give such business efficacy to the trans- 


. action as must have been intended at all events by both parties who are busi- 
nees men ; not to impose on one side all the perils of the transaction, or to eman- 


(1) (1889)14 P, D 64, 63. 
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cipate one side from all the chances of failure, but to make each party promise 0. C. J. 


in law ав much, at all events, as it must have been in the contemplation of both 
' parties that he should be responsible for in 1espeot of those perils or chances,” 


1919 
~ 


21.. If then the agreement was not а nullity, n seems tO forr Paras 


nie that it was either (1) an agreement to так mutual admis- 


Oo. 


sions as to value, but that nevertheless the Munivipality Muxyreat 
should give and the Company should accept whatever sum the sal il 


Collector or the Court might eventually award, or else, it was 
(2) an agreement definitely fixing the compensation as between 
the parties themselves whatever sum may ultimately be award- 
ed by the Collector and with an obligation on either party 
to refund any excess or make good any deficiency as the case 
mighj be. In my judgment the latter is the true view. I think 
the intention of the parties was to arrive ata definite , figure 
for better or for worse: and not to leave the matter open to 
the costs and uncertainty of future litigation’ before the Col- 
lector or the-Court Apart from the interests of possible 
third parties, this wquid present no difficulty, and in the pre- 
sent case the claim ofthe only third party seems to be mainly 
for an easement of light to some privy windows. 

*' 22. Put, therefore, in another way, the agreement amounts 
in effect to a sale, as stated in the Company’s letter of the 28rd 
October, buj with this special feature, viz., that the purchase 
money was to be subject to a possible deduction for easements 
in favour of „ав third party, the-amount ef such deduction, if 
any, to be ascertained, by the Collector or the Court under the 
Act. Or, again, if all this be written in full, the result is in 
substance what is pleaded in para 18 of the plaint and asked 
for by way of declaration in prayers 2, 3 and 4. 

28. It wasurged that the termsso pleaded as being the effect 


Marten J. 


—— 


of the agreement'are not expressly stated in the agreement. , 


It seems to me, however,thst these terms may be fairly implied 
from the language actually used and the surrounding 'circum- 
stances, and that they ought to be so implied. I have already 
referred to “The Moorcock” as an illustration of an important 
: implication beihg made. I may also refer to the Butterley Oom- 
pany, Limited v.New Hucknall Colltery Company, Limited, 
where in a lease of в lower seam of coal the Court implied a 
license tb*oauge subsidence to the upper ‘scam as otherwise 
about seventy per cent. of the coal in the lower seam would have 
been left unworked, assuming the ordinary method of workiag, 
vis., the long wall system ‘were adopted. There was no such 


x (1) 11910] A. О. 351, 





-1082 THX BOMBAY LAW REPORTER. { vor, kii. 
} 


О. 0. J. express license in the lease, and the case was of the greatest 
1919 importance in the coal mining industry as it governed many 
—7 ^ others and large sums depended on whether the implication 

Bron could.and oughé to be made in favour of the mining lessees. In 

the present case, the implication we are asked to make is to 
E prevent what the Company at one time called ‘‘an offer...for 
oy BowmaY gale.. Re. 1,45,517"* being turned into what they now say is.a 

Harten J. nullity or alternatively a non-binding admission as to value, 
a 24. Then, again, if ond*tests the matter under the Indian 

Contract Act, I think we have a “contract” within the mean- 

; ing of ss. 2 and 10 of the Indian Contract Act. Ав І have al- 

‘ready held, there is here & proposal and an acceptance. I think 
there is also consideration within the meaning of s. 2 (d) and (e). 
For instance, I think there are reciprocal promises to admit 
that the true value is Rs. X. This, I think, relieves either 
party from the expense of calling evidence of value before the 
Collector at any rate so far as his opponent is concerned. Ih 
this connection, I may referto s. 50 (2) of the Land Acquisition 
Act, under which thelocal authority are entitled to appear 
before the Collector and adduce evidence for the Purpose of de; 
termining the amount of compensation. 

25. Ifa similar matter arose in a suit for TAM and the 
parties agreed on the damages, the Court under ©. XXIII, r. 
8 would record such agreement and pass a decree for damages 
in accordance with the agreement arrived at.° No doubt the 
Collector is not a “Court”, bat on any ‘appeal from him to this 

* High Court, the provisions of the Civi] Procedure Code would 
apply so far 28 not inconsistent. (Sees. 55 of the Land Ao- 
quisitiop Aot) Consequently, it seems to me, that if this 
agreement had been made after the award of the Collector 

nd after а reference made to the Court under в, 18, it might 
diu been open to the Municipality to apply that the Court should 

~ record the agreement and act upon it in accordance with О. 

XXIX, r. 8, provided | of course the interests of the other par- 
ties were not prejudicially affected. What real difference in 
„principle is there then between such an agreement after the 
award and’one before it ? No doubt, when the Collector makes 
his award, that fixes the minimum, though not the maximum 
under the Act. But that seems to me only a matter o. f 
dpgree. 

в. Автератав the consideration sofaras the Municipality 
is concerned, I see-nothing unlawful in what they have agreed 
*o do, It did occur to me whether if the award was less than 
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the sum agreed on, it would be «lira vires for the Munici- 0. 0. J. 
pality to pay more than the sum which the Officer appointed 1919 
by the Act had fixed ав the appropriate sum pay&ble under Fony Paws 
that Act. But having regard to the wide* powers of the Co. 
Municipality which I have referred to, it seems to me that мом ат, 
this point cannot fairly be maintained. Under s. 91 (2) the Log ona 
direction to pay the “compensation awarded” is to be “subject joe 
to all other provisions of this Act” and I think this preserves киен 7 
(inter alia) the power to compromise given by в. 517. Be that 
as it may, the Company gave up in the Court below its conten- 
tion that the agreement was void: and I see no express allega- 
tion that this agreement was ulira vires the Municipality. It 
seems to me, therefore, that in any event, the point is net open 3 
to them now. 
27. Under.the above circumstances, I think the agreement 
here was for а lawful consideration and for а lawful object and 
* was consequently a “contract” within the meaning of s. 10 of the 
Indian Contract Act,*provided it was enforceable at law. 
28. Now, putting aside for a moment the question of spe. 
‘cific relief, why should not this agreement, if necessary, be 
enforced in 18% by damages? If for instance, the defendants 
proceed as they did, on the 29th January 1918, and in defiance, 
of this agreement insist on a claim for some five and three- 
fourth lacs, and if they eventually succeed@in that claim, why 
should not the Municipality be entitled to claim from them 
the difference between the compensation actually awarded and 
the amount which the defendants agreed with jhem to accept. 
„1 recognize that such an award might be due to other causes 
than the increased claim, but I will assume а case*where 16 
would be due to such a claim. І quite agree with the learned e 
trial Judge that the question ‘at the present moment ig prem» 
ture, because until the amount is finally fixed by the Collector 
or the Court under the Land Acquisition Act, the actual da- = 
mages (if апу) cannot be ascertained. - But there is no diffi- 
culty in testing the matter now in that way in principle. It 
seems to me, therefore, that damages would in certain events 
be obtainable by the Municipality, and similarly, if the award 
was less than, the sum agreed on, I think the defendants might 
recover, the difference from the Municipality. It seems to me, 
therefore, that this contract is fnforceable at law, namely; *in 
damages. 
29. It is, However, gaid that the power of withdrawal given 
by s. 48 to Government might render the whole proceedings 
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O..€. J. nugatory, and that consequently there is по mutuality. Coun- 
1919 sel, however, for the Municipality, after due consideration, 
‘~~ * stated in Court that even if the Government withdrew, the 
tone Municipality wéuld be obliged to pay the sum agreed on. It 
mm m may be that the Municipality cannot now improve their 
oaeoi a position by this admission, if that was not the true legal po- 
oF pesi sition at the date of the agreement. But even supposing that 
Marten J. the agreement is determinable in a certain event, that does not 
necessarily make it void now. One can, for instance, enter 
into a perfectly valid agreement for the sale or purchase of 
property, but with the proviso that the agreement should be 
void if the sanction qf the High Court is not obtained within 
= six months, or alternatively, if any land acquisition notice. be 
issued within a specified time. 
Accordingly, I do not think that s. 48, even. if it applies 
here, prevents the agreement being a good one. . 
. 80. Авгерагаів the unreported case~Appeal No. 32 of 1917— 
relied on by the appellants, I respectfully agree, with the critif 
cism of the learned trial Judge. The poing there before the 
Court was entirely different: and the observations quoted are. 
obiter. The case is, I think, of no real assistange in the pre. 
sent dispute. 
. 81. The next and last point brings us to the actual relie- 
which the learned Jadge has granted, namely, the declaratory 
relief set out in the decree under appeal. In one sense I think 
that the precise relief to be granted at the present moment— 
apart of course from the first declaration as to the existence of 
of an agreement—it is a matter of small importance. I 
should imagine that any tribunal required to assess a money 
value, would readily accept the sum arrived at by the parties 
aster a year’s hard bargaining." I should have thought also 
that it would be open to the Collector to вау that, in view of 
> the agreement arrived at and the admission thereby made, he 
would decline to allow the parties to adduce evidence in con- 
tradiction of that admission at any rate unless they could 
first show that they had been misled by fraud or by some 
very extraordinary circumstances. But there is not в hint in 
the proceedings as to anything of that sort. Nor indeed, is 
there any explanation offered of the Company’ B startling 
claim for nearly bà lacs ан against the: previous agreement for 
ander 1j lacs. Supposing, therefofe, that no further declara- 
tory relief is granted, the probabilities would seem to be that 
the Collegtor would base his award on the figures of the . 
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agreement; and that if any appe was' brought by the defend- 
anta from that award, it would be unlikely'to succeed. But 
that ів. а matter of speculation. On the whole, pherefore, I 
think it is right to provide for contingencies, however remote, 
and to define clearly the views of the Court as to what the 
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rights of the parties are under the agreement. In that view CosnnesionER 


of the case, I think the declaratory relief is substantially 
correct and that it is ne objection that substantive relief is not 
algo given. (See Dyson v. Attorfiey-General, and Specific 
Relief Act, s. 42). | 
39. But to avoid any misunderstanding, I wish to say that 
the decree of the Court must not be understood as interfering 
in any way with the Collector. We are merely determining 
whether there was an agreement, and what are the rights of 
the parties under it. It is for the Collector to decide in his 
own way what the true compensation is and to be complete 
"master of the proceedings before him. In this connection, it 
may be noticed-that "Mr. Justice Macleod expressly declined to 
grant an injunction, and I respectfully agree with the view 
. he took in respect of that. Consequently, I think that we are 
not really infringing that very salutary general principle 
that where the Legislature has provided a special tribunal for 
determining'a particular dispute, the parties shall resort to 
that tribunal and not bring the matter to the High Court, at 
any rate until’ the tribunal designated by the Legislature has 
given its decision. (See Grand Junction Waterworks Com- 
pany у: Hampton Urban Council), . 
33, Ethink, however, that the decree as evéntually drawn 
up is open to possible misconstruction as to the intention of 
this Court not to interfere with the proceedings before the 
Collector; I think, therefore, that the last three declarations. 
should be varied ‘and run as follows :— à м 
« And this Court Doth Further Declare that upon the true construction of 
the said agréement and as between the parties thereto, (а) the defendanta are 
not entitled to claim in the proceedings before the Collector under the Land 
Acquisition Act an? sum for compensatiou other than Rs, 1,45,517 or to proceed 
in the said proceedings on any other footing, and (b) the defendants are not 
entitled to any compensation in the said Land Acquisition proceedings beyond 
Rs. 145,07 after allowing thereout for deductions of the -capitalized dues 
to the Collector aad of the easements of the neighbouring properties if any, and 
(c) that ifthe Collector awards as compensation a sum more or less than 
Ra. 1,45,617 the excess or deficiency will have to be adjusted as between the 
plaintiffs and defendants on the basis of the figures and terms agreed upón in 
(1) [1911] 1 E. B, 410, 417; [1912] (2) [1898]9 Ch. 381,845, 
Ch, 158, 168, 
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the said contract and the sum found'due aa the resulb of such: adjustment will 
have to be paid or made good to the defendante or the plaintiffs as the case 
may be,” 


The rest ‘of the decree should stand, I have suggested ‘the 
variation of the ‘original wording of the third declaration, ‘as 


Mounigrat І am not satisfied that it is arithmetically correct in all con- 
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tingencies, e. g., if the value of the easement varies with the 
value of the defendants’ property. 

84. In the result, I am оѓ opinion that the decision of the 
learned trial Judge is right and,in the view I take and 
subject to the formal variations I have mentioned, this appeal 
should be dismissed with costs. ; 

35. In conclusiog I would add by way of warning ethat 
this case seems to me an exceptional one, and that, in my 
opinion, it must not be taken as encouraging the parties to 
come to the High Court over disputes in matters pending be- 
fore the Collector under this Act. Nor do I see ‘any adequate, 
reason why the Collector should necessarily adjourn this 
proceeding pending such a High Court*$uit. No doubt he has 
done so in the present case out of courtesy, but one can 
imagine cases where important works might bq thereby de- * 
layed to the great detriment of the general pubte. 


‚г Heaton J.—I need not recapitulate the facts which are fully 
stated in my learned brother's judgment. Two explanations-are 
possible to account for the real meaning and intent of the acts 
of the parties. The first is that accepted by my Lord the Chief 
Justice who heard the case, and by my brother Marten,, that 
there was a birfding contract. The second is that the parties 
agreed ав to the value of the property and left everything else 
to be dealt with by the award of the acquiring officer. In 
other‘words that there was not a contract, but merely a 
mutual admission of the value of the property. My mind 
inclines to this latter view. But Ido not press it. If the former’ 
view is accepted, then І think everything stated in the 
judgment of my brother Marten follows. I, therefore, assent 
to the dismissal of the appeal with the suggested modifications 
in the declarbtions, and with costs. 

| Appeal dismissed, 
| Attorneys for the appellants: Craigie, Blunt ё Oaroe. 
Ajtorneys for the respondents: Crawford, Bayley & Во. 
А • 


a 


vod xxr] THE BOMBAY|LAw REPORTER, 


Before Sir Norman Macleod, Kt., Ohief Justice, and Mr, Justice. Heaton, 








JIVRAJ BALOO SPINNING & WEAVING Go. Lr». 
Ф, e ' 
CHAMPSEY BHARA & Co.* 


Award, setting aside of —Error of law on the face of the award—Illegality of the 
award—The Bombay Cotton Trade Association rules 13 and $6—Bwuyer— 
Seller—Pereon committing a breach of contract cannot claim damages, 

The petitioners, who were members oft the Bombay Cotton. Trade Asso- 
ciation, Lid., entered into two contracts to purchase cotton from the respond- 
puta, who were also members of that Association. The petitioners, com. 
plained that the cotton tendered under the contracts was of an inferior 
qftality and demanded a survey under Rule 12 of the Rules of the ‘Associa- 
tion. On survey it was found that the quality of the оооп tendefed ‘was 
Ra, 10-8-0 а oandy inferior. Rule 52 of the Association gave the petition- 
ers the right to reject the cotton if the inferiority was more than Rs, б per 
candy and the petitioners rejected it, The respondents preferred a claim 

* for damages contending that the contracts should be éettled ab the market 
rate, which was lower ‘than the contract rate, and olaiming that the differ- 
ence, Ra, 25,000, was payable to them, The petitioners refused to meet 
this claim and the dispute was referred to arbitration under Rule (3 of tho 

* Rules of the Association in spite of the protest of the petitioners thab the 
matter opal gt be во referred. The arbitrators awarded the respondents 
their claim and the award was on appeal upheld by the Appeal Committee, 
The petitioners applied to the Court of firat instance to set aside the award 

‘on the ground that the arbitrators had no jurisdiction to enter on the 
alleged referdhoe as there was no question which was referable to them 
under Rule 13; and that&here was an obvious error of law on the face of 
the award in allowing damages against the petitioners as the respondenta 
were guilty of breaches of the said contracts. The Courf of first instance 
dismissed the petition and directed that the award be filed, On appeal:— 

Held, reversing the deoree of the lower Court. (1) that thee arbitrators 
had wrongly construed the contract and Rule 52 of the Rules of the 
Association; 

(2) that the petitioners who had rightly — the cottor tendered 
were not liable in any way to the respondente who had committed breaches 
of contracts and were thus not entitled io receive any damages or oom- 
pensation for the breach; 

(3) that the ‘Court could seb aside an award if there was an error of lig 
patent on the face of it, E 
Landauer у. Asser (1), followed. ve 

APPEAL from the decision of Pratt J. dismissing- an applica- 
tion to set aside an award. 
The petitioners, the Jivrgj Baldo Spinning & Weaving €5., 


* 0. О, J. Appeal No, 29 of 1919, (1) [1905] 2 K. В, 184, 
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0. GJ. entered into two contracts with the respondents’ to purchase 
1818 ^ under each of the contracts 100 bales us Now Machine Ginned 
E * Fully-Goo® Mundra Cotton. ^ 
Bane Bro. The first contfact, No. 16 of 17th August 1918, was jr 100 
& Wve. Oo. bales at Rs, 905 per candy for 1st October to 25th November 
Cuamesexy 1918 delivery. 
Brana & Со. The second contract, No. 56 of 4th берар 1918; was for 
100 bales:at Rs. 950 per candy for 186 October to staal Novem- 
‘ber 1918: delivery. | 

‘ Both thé'contracts were subject to the rules and regulations 
of the Bombay Cotton Trade Association, Ltd. ` 

In respect of con'ract No. 56 the respondents ‘gent tq the 
petitiqners.a delivery order dated 6th. of. N ovember 1918. А 
survey: was held-on 11th of November 1918 on the cotton com- 
prised in the said delivery order and the arbitrators made an 
award giving an- allowance of Rs. 10-8-0 pes candy fori in-. 
feriór quality. On appeal the award was confirmed by the 
Appeal Committée on 18th Noveniber 1018  . ` 

The petitioners stated that the award for. inferior quality 
being i in,excess of Re. 10 per candy the tender of cotton-to the * 
petitioners was.not a valid tender under the Aid contract ; 
that‘in virtue of the provisions of Rule 52 of the Rules of the 
Bombay Cotton Trade Association, Ltd., the petitioners refused 
to take delivery of éhe said cotton and | gave notjée of rejection 
of the same on.11th November 1918; арі that the respond- 
ents. had, committed a, breach of tho anid: contract. . 

In respect of,contract No. 16 a delivery order was sent by 
the respondents but on a survey’ of- cotton: being held- the 
arbitratots'made an award giving an allowance of Bs. 10-8-0 

e per candy for inferior quality. The petitioners; therefore, 
nefused fo. Anke delivery on grounds similar to thé firsb/con- 
tract... .. 

ы The following i is Rule 52 of the’ Rules of the Bombay Cotton 
Trade Association, Limited:— А 
** §2,—If the final award for inferiority of quality bei im excess 3 of Rs, 5 per 
candy (unless as provided for in the exception mentioned below), or if the lot 
tendered be found to be a full grade below the quality contracted for, ar to be 
fraudulently packed or damaged, the buyer shall have'the option eifhe. to take 
the cotton ab the;allowanoe fixed by the arbitrators or the’ Appéal Committee, 
or upon givinginotice in writing to the seller and, original? tenderer fo refuse 
theagme, in whioh latter case he may either buy in the market at a reasonable 
rate on account, risk and expense of the seller or invoice'ib hack to the seller 
ab the market rate of the.day-upon which the final award ‘shall have been made, 
provided always that in the,event of the buyer exercising the option of buying 
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in the market, he shall do во nob later thal the day following that on which 0, O. J, 
arbitration and (or) appeal (if any) is finally disposed of, and shall intimate-his 1 919 
purchase to his immediate seller and to the original tenderer within 24 hours 
of such purchase. In the event of the buyer exercising his optign of invoicing e J 
- the cotton back to the seller at the market rate of the day, upon which the final Baro Bed: 
award has been made, he shall notify his immediate seller and the original & Wva, Co, 
tenderer within 24 hours of thé arbitration and (or) appeal (if any) being finally ё. 
of, CHAMPaEY 
dispose Buara & Co, 
The term “Full Grado” shall be understood to mean the difference beiween 
“fine” and “fully good” and other similar differences, 
If, however, when a lot of cotton is tengered under jaitha terms Бйр the 
due date of the contract, the quality of the cotton should be’ objected to by the 
buyer, the seller shall be allowed to withdraw the tender and make a new 
tender within the contract time, provided no arbitration hds been held on the А 
cotton; but no withdrawal of any tender shall be allowed after ап arbitration 
has blon held, Cotton tendered by a Railway Reosipt shall not be withdrawn 
except in the case of cotton not arriving within the time stipulated inthe con- 
tract, in which case а fresh tender from the jaitha may be made on the due dato, 
Exception, — Where the difference between the market rates forthe grade 
contracted for, and for the full grade next below exceeds R, 10, the cotton must 
«ре taken by the Payer unless more than half grade off,” 
On 29th November 1918 the respondents submitted a bill 
to the petitioners claiming Rs, 25,000. They olaimed, in respect 
of contract No. 16; Rs. 12,750, the difference between the con- 
" tract rate ang the market rate, viz., Rs. 650 per candy on the 
date of the award; and, in respect of contract No, 56, Rs. 12, 250, 
the differemce between the contradt rate and the markat 
rate, viz., Rs. 706 per candy on the date of the award. 
The petitioners replied that the said contracts having been 
broken by the respondents they could not make any claim 
against the petitioners in respect of the said contracts, 
Tho respondents insisted that the dispute as.to their alaim 
fell within Rule 13 of the Bombay Cotton Trade Association, 
Ltd., and that the parties were bound to go to afbitration. 
The petitioners submitted tHat they were not iod to go to e 


arbitration.. $ м. 
The following is the material portion of Rule 18:— 
13. “All questions in dispute (other than that of quality) arising oud of, eo 


or in relation to, contracts made subject to the Bules and’ Regulations of ‘the 
Bombay Cotton T»ado Association Ltd., provided one of the parties to the con- 
tract ig a member or Associate member of the Association, shall be referred to 
_the arbitration of two disinterested persons being shareholderseor directors of 
‘the Association, one to be chosen by each disputant; such arbitrators having 
the power г fo callin a third arbitrator who mast also be а shareholder or direc: 
tor of the Association.” 

At the request of the respondents the Bombay Cotton Trade 
Association, Ltd.,appointed two arbitrators to decide’ theirclaim. . И 


. The petitioners submitted to the arbitrators that there was 


E 


1040: 
0. С. J. 


1919 
— 


JivnAj e 


e 
THE BOMBAY LAW REPORTER, [ VOL xxi. 


no question which could be referred to the arbitrators under 
Rule 18 as the -respondents had committed breaches of their 
contracts and the contracts came to an end and no claim could 


. be preferred in law in respect of the said contracts by the 


' party who had been guilty of breaches thereof ; and that it 


was contrary to law and justice that the party guilty of the 


' breaches of contracts should be awarded anything in respect 


of the said contracts. : 

The arbitrators awardedythe sum of Rs. 25,000 to the re- 
spondents. . The ‘petitioners appealed against the said award 
but the same was confirmed by the Appeal Committee. 

The petitioners, thereupon, filed & petition to set aside the 
award, e ' F 

The petitioners submitted that the award should be set aside 
because (1) the arbitrators had no jurisdiction to enter upon 
the alleged reference and make the alleged award as there 
was no question which was referable to the arbitrators under 
Rule 18 of the Association; (2) there was an obvious error 
of law on the face of the award inasmuch as it appeared that 
the respondents were guilty of breaches ОЁ the said contracts 
and notwithstanding their breaches their olaimy was allowed" 
against the petitioners who were ready and willing to fulfil 
their part of the said contracts; and (3) the arbitrators had 
misconducted themselves in awarding the alleged claim to the 
respondents. 3 * 


The respondents in their affidavit stated that one of the 
*terms of the said contracts was that neither party could can- 
cel the contrad¢ts; that the tender of cotton under the con- 
tracts was a valid tender; that no breaches of the said con- 
tracts were committed by them and the contracts did not 
come to an end; that under Rule 18 of the Association the dis- 
Bute between themselves and the petitioners became referable 
to arbitration; that the arbitrators had jurisdiction to take 
the said award; and that there was no obvious- error of law 
on the face of the award. я | 

Mr. Justice Pratt dismissed the petition. 


Pratt J.—This is а petition to set aside the award made in 
an arbitration under the Rules of the Bombay „Cotton Trade 
Association. K Ж 

«The respondents had made éwo contracts to deliver cotton 
to the petitioners, The petitioners'eomplained that the oot- 
ton was of an inferior quality and demanded a survey or arbi- 
tration under Rule 12 of the Rules ofthe Association. The 
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surveyor or arbitrator found that the qualify’ of the cotton 0.0.2. 
tendered was Rs, 10—8-0 a candy inferior. This award was 1919 
appealed against and was upheld on appeal by the tribunal * ~~ 
appointed under the Association's Rules,* The award во Biroo Sra, 
appealed against was under Rule 12 final and conclusive * Мок 
and Rule 52 gave the petitioners the right to reject the cotton Cuamrasy 
and they did so. The respondents then preferred a claim for BP^424 * i 
damages contending that the contrgot should be settled at the Peat J. 
market rate which was lower than the contract rate and claim- 
ing that the difference, Rs. 25,000, was payable to them. The 
petitioners refused to meet this claim. The dispute was refer- 
red tp arbitration under Rule 13 and the azbitrators have award- 
ed the respondents their claim. The petitioners appealed 
against the award which was confirmed by the appellate 
tribunal. It.is this award, so confirmed, which is the 
subject of this petition. 

*. he petitioners went to arbitration under protest contending 
that there wag no dispate to arbitrate upon, and this is the 
first-objection taken фо the award. It is contended that there 

• was no dispute which could form the subject-matter of the 
arbitration ahd that the arbitrators had, therefore, no juris- 
diction. Thereis nosubstance in this objection: The respond: 
ents’ claim was based on the contract and was for the differ- ~ 
ence between the contract rate and the market rate. There 
жав thus olearly a qugstion in dispute arising out of or in re- 
lation to the contract, This was a dispute which fell . under 
Rule.18 of the Rules'and one which the arbitrators had juris- 
dietion-to adjudicate upon. It may bean altogether. unjusti- 
fiable claim -but that was a matter for the arbitrators to 
decide. , ve nee a ? 

The next objection raised to the jurisdiction of the, arbitr. 
tors is one.raised by Mr. Inverarity, in the course of his re« 
ply, and that is that when the contract was broken by reason д 
of the respondents’ default the arbitration clause fell with it, 

But the cases dited do not support this proposition, In Smith 

Coney © Barrett у. Becker Gray & Оо.,® it was conceded that 

if the-whole contract was illegal by reason of the war the 
arbitratión clause would also be void. In the case of Jureidine - 

у. National, British and Irish Millers. Insurance Company, 
Limited,® the, Insurange Company having repudiated the 
whole contract on the ground of fraud were estopped from 
raising the arbitration clause as a defence to the suit on the 
(1) [1916] 3 Ch, 86. (3) [1915] А; О. 499, - 

В, 181, . e А 
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doctrine that they could not both approbate and reprobate 
There is here no question of legality or estoppel. The agree- 
ment to arBitrate is a collateral agreement. It does not fall 
when the main ¢greement is broken but in fact the breach of 
the main agreement is one of the factors which brings the 
agreement of arbitration into operation. 

The next and the only other objection taken is that there is 
an error patent on the face, of the award, which is, therefore, 
liable to be set aside under the rule in Hodgkinson v. Fernie™, 
followed in Landauer v. Asser,® and British Westinghouse 
Electric and Manufacturing Oompany, Limited у. Under- 
ground Electric Railways Company of London, Limiigd. 
It seems to me, however, impossible to impugn the award on 
this ground for the award gives no reasons. It merely states 
the dispute and then gives the arbitrators’ decision on that 
dispute, The error of law pleaded by the petitioners is that 
the arbitrators have misconstrued Rule 52 of the Rules of ihe 
Association. This rule gives the buyer, in the саве of a tender 
ofinferior goods, when the inferiority of -the quality is in 
excess of Rs, 5 а candy, the option of invoicing, back at ‘the. 
market rate. This is an option which was admittedly not 
exercised and -it is impossible that the petitioners, could have 
exercised that-option to their own-detriment when the market 
rate was less than tRe contract rate. It may be,that the arbi- 
trators have misconstrued thia rule as making the exercise of 
this option compulsory. But this is only a matter for specula- 
tion. Itis equally possible that the arbitrators have proceed. 
ed оп the terms in the contracts which provide that they 
cannot be cancelled for any cause whatever. The arbitrators 
may have construed this term of the contract as superseding 


ө rule giving tho petitioners the right of rejection and may 


also haye erred in making no allowance for inferiority of 
quality. Again, it is also possible that the arbitrators have 
overlooked the final efféct of the survey or award under Rule 
12 and considering that the goods were of the contract quality 
have held tmt they were wrongly rejected by the petitioners. 
These seem to exhaust the possible errors which the arbitra» 
tors may have committed, but the very fact that ‘there are 
several errors to choose from makes it clear that the errpr is one 
thaf-is latent, and not one thaf is pgtent on the face of the 


' ward, The strongest of the cases citedis that of Landauer v. 





“Q) (1857) 30. B. М. 8 189. —^ Y(«8) [1812] A. О, 678. ` 
(3) [1905]2 Е, B. 184. : 
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Asser but there the award "expressly and implicitly founded its 0. Є 7, 
conclusions on the terms of the contract” (p. 198) which gave 1919 
no warrant for these conclusions. But here it ів , impossible, 77 
` to trace the error. It may be an error of construction of the ae SPa. 
rules or of the contract, ог of fact as to the quality of the & Mes Co. 
goods tendered. . аа 
Arbitrators are Judges of law as well as of fact апа an error Внава & Co 
of law does not vitiate an award: Ghulam Jilani v. Muhammad Pratt J. 
Hassan. г 
I accordingly dismiss the petition with costs and direct that 
the award shall stand filed. 


The petitioners appealed. А 


Kanga and Desat, for the appellants. x 
Setalvad and Captain, for the respondents, 


Mactrop Q. J.—This is an appeal from the decision of 
"Pratt J. | 

The appellants, the Jivraj Baloo Spinning and Weaving Co. 

Ltd., filed a petition to set aside an award in favour of the 
Я respondents Messrs. Champsey Bhara & Co. which had béen 
made in the following circumstances. 

On, the 17th August 1918 the respondents contracted to sell 
to the appelfants 100 bales New Machine Ginned Fully Good 
Mundra Cotton at Ra. 905 а candy, delivery 1st October to 
25th November. 

On the 4th September 1918, в similar contract was made 
for the sale of 100 bales at Rs. 950 a candy. Both the said 
contracts were subject to the Rules and Regulations of the 
Bombay Cotton Trade Association, Ltd. 

Against the said contracts, the respondents кайга cotton. 
Surveys were held and in each case the arbitrators mage - 
awards giving ай allowance of Ев. 10-8-0 per candy. These 
awards were confirmed onsappeal by the Appeal Committee. o 
Rule 52 of the Bombay Cotton Trade Association Rules lays 
down what are the buyer's rights if the tender is not 
approved. If the final award for inferiority of quality be in 
excess of Rs, 5 & candy the buyer shall have the option either 
to take the cotton at the allowance fixed by the arbitrators or 
the Appeal Committes, or upon giving notice in writing to 
the seller and original tenderer фо refuse the same. . • 

Accordingly, on the 25th November, the appellants gave the 
respondents netice that they refused the cotton tendered. 

(1) (1901) L. R. 29 I, A, BI. 
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. The rule then provides tha if the buyer refuses the cotton 
he may either buy, in the market at в reasonable rate on 


‚ #ccount,,,risk and expense of the seller or invoice it. back to 
_ the seller at the market rate of the day upon which the final 
. award shall have been made. In the event of the buyer exer- 


cising his option of invoicing the cotton back to the seller at 


‹ the market rate of the day upon which the final award has 


Macleod О, J, been made, he shall notify his immediate seller and the origi- 


nal tenderer within twerty-four hours of the arbitration 
and/or appeal if any being finally disposed of. ; 

The appellants did not exercise either of the options men- 
tioned in the rule. The obvious reason was that the market 
had fallen. i xX 5 

On the 29th November the respondents wrote to the appel- 
lants claiming Rs. 25,000 being the difference between the 
contract rates and the room rates when the cotton was reject- 
ed. Ths appellants replied on the 80th November that the 
contracts were broken and therefore they were not liable to 
the respondents. А | ` 


‚ On the 4th December the respondents wrote that they pro- . 


posed to refer the matter to arbitration under the provisions 
of Rule 18. ' 

The appellants replied that they were not bound to refer 
the matter to arbitration. ( 

At the request of the respondents the Association appointed 
two arbitrators under the Rules to decide the alleged claim 
preferred by the respondents. The appellants submitted 
their contentiofis to the arbitrators in writing. 

On the 28rd of December the arbitrators published their 
award, `° | 

After reciting the contracts above-mentioned, the rejection 

= the cogton tendered, the claim of the respondents, and the 
denial of liability by the appellanjs, the arbitrators awarded 
and directed that the appellants should pay to the respond- 
ents the sum of Ra. 25,600. ; 

This award was confirmed by the Appeal Board on the 9th 
June. The appellants thereupon filed a petition to set aside 
the award. It was argued before the learned J udge.¢l) that 
there was no dispute which could be referred to afbitration, (2) 
that the arbitrators had no jurisdiction? (3) that there Жаз an 
error of law. patent on the face of the award. All these ob- 
jections were held to be untenable and the petition was 
dismissed, o ы 
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In the view І take of the propér construction of Rule 52 а 0.0.4, 
dispute could only validly arise in the event óf the buyer .ex- 1919 
ercising one of the options mentioned in the rule. ButI think . ~~ 
that really the first two points are involved in the third, pilo Bra. 
since, if the third cannot be found in the appellant’s favour, it & wee Co. 
would follow that there was a dispute which it was within the Оена 
jurisdiction of the arbitrators to decide. The question whether ВНАВА & Go, 
there was an error patent on the face of the award presents Macleod 0. J. 
many difficulties. 

The rule is clear, as laid down in Landauer v. Asser,™ that 
the Court will set aside an award if there is an error of law 
patent on the face of it. It was contended that the arbitra- 
tors having given no reasons for their award, the error of law 

which it is said they have committed isa matter of specula- 
tion only. во that it cannot be patent on the face of the award. 

But the arbitrators have recited the contracts which include 
‘the Rules of the Association, the rejection of the cotton ten- 
dered, and the reasons for such rejection, and the claim of the 
respondents, and it seems perfectly obvidus from their award 

that they have allowed the claim made by the respondents in 
their letter of the 29th November, based on their construc- 
tion of the. provisions of Rule 52. 
. If then it ib patent that the arbitrators have wrongly con- 
strued the contracts it seems on the authority. of Landower v, 
Asser that we are entitled to set aside the award. Kennedy J., 


at p. 191, after reading the terms of the award, said:— 

«s The reasoning of the umpire, which he puta forward in the expressiorf 
‘as the parties to the contract, eto., were by the terms thereof principals thereto 
is, аз counsel for both parties seemed to agree, far from clear. Ido not under- 
stand how in any сазе ће facts help Messrs. Asser. Bub whatever this expression 
means it is, I think, quite olear that the umpire bases his decision that 
Меввгв, Asser, the sellers, are, and Messrs. Landauer, the'buyers,are nob entitl- 
ed to the sum in dispute, entirely upon the terms of the contract of Novemb& 


1903.” 
Ў I think it may be said, to use the language of Kennedy J., E 
that the arbitrators in-this case have based their decision that 
the respondents are entitled to the sum they claim entirely 
upon the terms of the contract. E 
Now if it is clear that in no ease under Rule 52 oan the 
buyer be liable to pay а sum of money as damages or com- 
pensatign or whatever else it may be called to the seller after 
he has rightly rejected tha cotton, then it seems to, me that an 
award directing him to pay in such а case a certain sum of 


(1) [1905] 3 К, B. 184,191. 
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money: is bad onthe face of i$ in point of law. 

‘What-are the buyer's rights if he rejects the cotton? (1) 
He may by in the market at a reasonable rate on account, 
risk and expense of the seller. That is to вау, if the market 
‘has gone up and he buys he can call upon the seller to pay the 
difference. *If the market has gone down and he buys, it’ is 
obvious he has no claim against the seller, but the seller has 
certainly no claim on the buyer for the saving the buyer has 
effected. (2) The buyer may invoice the cotton back to’ the 
seller at the market rate of the day upon which the final award 
has been made, This he could only do if the market had 
risen. : There is no compulsion upon him to invoice the cotton 
back to the seller if the market has fallen. These two: options 
are the usual ones given to a buyer as a foundation for a claim 
against his seller for damages (compare rules 87, 88 and 47) 
and no:man in his senses would exercise either of them unless 
the market had risen. If the. market falls, he has по" 
claim against the seller andhe can either buy ог not as he 
chooses, The argumént that the word ‘may’ must be read 
shell’ is based on ‘an. obvious misreading of the rule. The, 
marginal note shows that paragraph 1 of the Rufe: deals only 
with the buyer’s rights if the ténder is not approved. It is 
entirely opposed to the general provisions of the Uontract Act 
and to the Common Law that a boyer who has | rightly. rejeot- 


. ed goods tendered ander a contract of purchase and sale should 


be in any way liable: to the seller; If the members of the 
“Association think that there should be such a liability then 
they must provide for it by express conditions in the contract, 

І аш aware that my opinion is contrary to the view of-the 
arbitrators and the members of the Board of Appeal who were 


"persons of great experience in the Cotton Trade, but as they 


have imposed, as I think they have done, a liability on the buyer 
which cannot possibly be said «о have been provided for by 
the contract on a proper construction of its terms, I think 
there. is anerror of law patent upon the faee of the award 
which entitles the Court to set it aside. 

The appeflants must have their costs in both Courts, 

As the appellants have paid the sum awarded they will be 
entitled to & refund and interest at 6 per cent. "from ue date 
of. payment. TO e 


HEATON' Jali is to me quite EE from the facts stated a 
the judgment of my Lord the Chief Justice that no Court of 
law would allow damages or compensation to the seller in thig 

. 
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саве, -He broke the contract by tendering goods of а quality 6. d J. 
such that the buyer was entitled to reject them and did so. — gig 
It ia directly contrary to law that the person who breaks the . =~ 


2, We SS Mi e A "an^ -— "ER Ja het 
contract should receive damages or, compessation | for the „ Jivzas 


"S B 
breach. ,Undoubtedly, therefore, there is an error of law and E Wro Co. 
it.is so startling, so fundamental, that it becomes plainly ap- bad 


parent as -soon as the award ‘and ‘the papers recited in-the Buara d Co, 
award are read. This 4s‘so-because from "the: admitted facts мате) J. 
and the contract and the rules, bdth of which are recited in — 
the award, it is apparent that the buyer rightly and not 

wrongly rejected the goods. I have added this brief state- ; 
ment, to the judgment of my Lord the Chief Justice with 

which I agree because, ai first, it seemed to me doubtful 

whether the error could be described вв apparent on the face 

of the award. But as the award importe..by reference the 

contract, the rules, and the correspondence: between the par- 

‘ties, it may, I think, properly be said that the error,of law is 

apparent on the face ofthe award... _ . 

Tagree that the gppeal should be allowed. 

а слм зо Appeal allowed, 
` Solicitors for appellants: Edgelow; Gulabchand,. Wadia & Оо., 
. Solicitors for respondents: Captain & Vaidya. — 
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- Before Sir Norman Macleod, Kt.. Chief. Justice, and Mv. Justics Heaton, | 


GOVIND LAXMAN:GOKHALE — .' ^ . 1919 
HIRACHAND MANCHARAM.* з ду 


Venddr-and purchaser—A greement in writing: to` sell- immovedble -prbperty—The 
word'condition’ in an agreement moans Чет? А greement amounis to a contract, 
. The defendant by'a writing sgroed to sell. his immoveable property jo 

_ the plaintiff. The writing began by,,saying.—"T agree to sell to, you for 
Re, 2,156,000 my immoyable property. , The conditions in respect thereof are e 

as follows: (1) The bargain paper,for the. sale of the said immoveable 

. property shall be miade through a Vakil within two days from this date and 

-- abthe time of making the bargain-‘paper Гат to take from you by way of 

: earnest money in respect theréof ‘Ra. “10,000, ‘that is, you gre to pay (the 

‚ game.) to me and as regards rupees.two lacs five thousand being the balance 

you areto pay the same to me at the time: of execution of the sale deed by 

me” The second clause in, the writing referred to certain suits in the 

High*Court pending agafnst the defendant, If those suite were decided 

against him the bargain papes was to be cancelled and the deposit repurned. 

' - Clause’ dealt with the oompletion’of thio sále and fixed 18 six months 

9 75 ж O, U, Je Appeal No-17 0f 1919. ` = 





é 
THE BOMBAY {LAW REPORTER. [ vor. &xi. 


‚ from the date of the bargain ` bub if the suits pending inthe High 
Court were nob disposed of within six months then the agreement was to 
remain in force till the disposal of the said suits and on those suits being 
decided În favour of the defendant he was to complete the sale The 
plaintiff brougif a suit for specific performance of this agreement, The 
Court of first instance held that the agreement did not amount toa con- 
tract, Бео ове the reference to the bargain paper in clause 1 prevented 
any contract being arrived аб until the bargain paper had been executed, 
and the earnest money was to be paid onthe exeoution of the bargain 


paper. On appeal:— = 
Held, reversing the decree of the lower Court, (1) that the word ‘oon+ 
ditions’ in the expression “the conditions are as follows” meant ‘terms’; 
(2) that the mere fact that a bargain paper was to be made through & 
Vakil could not of iteelf prove that there was a condition precedentsto the 
agrpement becoming effectual as a term of the agreement; and 
(8) that the writing amounted to a binding agreement of which the 
plaintiff was entitled to specific performance. Р 
APPEAL from the decision of Marten J. dismissing the 
plaintiff’s suit for specific performance of an agreement in 
writing. The.case is reported at p. 302"ante. . 


Kangu, with Setalvad, for the appellant: dm 
Bahadwrji (acting Advocate General), with F¥araporevala, 
for the respondent. | f 


MacLEOD C. J.—This is an appeal from the decision of 
Marten J. dismissing the suit which the plaintiff had filed 
praying that the defendant might be ordered to specifically 
perform an alleged agreement dated the 28th November 1917 
‘and to do all acts necessary for carrying out his part of the 
agreement. ет i | 

The faets are not in dispute and the evidence in the саве is 
purely documentary. s 


a On the 28th. November 1917 the plaintiff and defendant 


drew up two writings in Gujarati which are Exts, A and A I 
in the case. It is admitted that for all intents and purposes 
the documents are in identical terms, Exh. A was signed by 
the defendant and Exh. AI by the plaintiff? The plaintiff ` 
contended that those two documents constituted a complete 
agreement for the sale by the defendant to the plaintiff of a 
certain property for Rs. 2,15,000. Looking at the documenta 
this would at first sight appear obvious. They contain the 
names of the parties, the desoription of the property to be 
sold, the price to be paid, a, provision regarding the division 
of the costs of the conveyance, eic., the conditions that the 
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seller must make out a marketable title, and that the vendor 0. Q J. 
must get the signature of a certain adopted son on the sale 1919 
.deed, a provision that the seller has not to pay brokerage, , oe 
and the time for completion. Finally each party writes ‘I боле 
have given and taken from you the agreement to the above Нівлснанр 
effect of my own free will and pleasure.’ The main defence Macleod C O.J. 
is contained in para 2 of the written statement. 

** The defendant says that the Gujarati writings signed by the plaintiff 
and defendant respectively were merely the terms agreed on as a basis for 
the contract and not the contract itself whith was to be made through a Vakil 
as stated in clause 1 of the Gujarati writing.” 


After these documents were executed a draft ара in 
English was prepared but the parties could not agree to the 
terms of the draft. Eventually, on thé 8th December 1917, 
the defendant’s solicitors wrote that as the plaintiff did not 
agree'to the terms of the draft. agreement as altered by them 
there was no course left open to the defendant but to break 
off the negotiation for the sale of the property. That. the 
Gujarati Chitti way not the agreement which the parties 
intended to ehter into for the sale of the prcperty as their 

client understood that the altered agreement for sale and all 
the necessary terms and conditions of such sale would be enter- 
‘ed into at the office of the Vakilas provided in the said , 
Chitti. Thfs contention found favour with the learned trial ‘ 
Judge. 

After referfing to various authorities Re said: 

“Т think the words ‘the conditions in respect thercof are as follows’ are 
important, and it is also important that the first of the conditions referred tp... 
is for a bargain paper through a Vakil The reference to the more formal docu- 
ment (vir., the bargain paper) is therefore 8 ‘condition’, and according to Lord 
Parker, that fact is ‘generally if not invariably conclusive agaiast the reference 
being treated as the expression of a mere desire,’ Further, I think there was a 
special reason here for the parties requiring the services of a Vakil beforo they о 
were finally bound. That reason was the situation with reference to the 
High tourt suits whibh was а peculiar one, und which clauses 2 and 4 of 
Exh. A might not entirely meet, , 

Then, too, I think it is in favour of the defendants that the earnest money 
was to be paid on the execution of the bargain paper and not on the execution 
of Exh, A." Ы 

The fallacy in thisargument, with due respect, is the failure 
to observe that the word ‘condition’ has two meanings. It 
is often*used as synonymous with ‘term’ and ordinarily when 
it is stated in a document which takes the form of an agroe- 
ment that “the conditions are qs follows” as it is stategl. in 


Tua 


Exh. A, the word ‘conditfon’ means ‘term.’ Thé commonest ч 
occasion тһе» һе word has this meaning is when conditions 
В, 133 
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of sale are drawn up for an ahetion, When a successful bidder 
signs the agreenient annexed to the conditions of sale those 


А conditions become part of the contract. Therefore the mere 


fact that a bargain paper was to be made throughs Vakil 


‘imacuax> gannot of itself prove that there was a condition precedent to 
Macleod 0, J the agreement becoming effectual as a term of the agreement. 


—— 


There are a great many cases reported where the question be- 
fore the Court has been whether or not on the evidence in the 
саве there has been a concluded agreement, if there is a provision 
for the execution of a formal agreement thereafter, and this 


.is to be regretted as once the general rule of construction has 


been laid: down by authority, a decision arising from its 
application to в particular set of facts cannot operat as a 


iprecedent, for the very remote chance of any two sets of fact 


‘being absolutely similar may be excluded. . And in my humble 
opinion no Judge can be fettered by an attempt by another 
Judge to lay down any special rule of construction based on 
‘his opinion on the facts of the case beforé him. 

The general rule ofeonstruction was laid dowh by the House 
of Lords in Rossiter v. Miller and it will be as well to set 
out the facts of that case. Certain land had been laid out in 
'plots.and a plan prepared.. Hight conditions were printed on 
the plau‘headed, “the following are the conditiens of sale." 
After the conditions came the following clause. “ Each 
purchaser will be réquired to sign a contract tmbodying the 
‚ foregoing conditions and providing for the payment of a 
“deposit at the rate of 10 per cent. and for the completion of 
the purchase Within two months of the contract. Miller offer- 
ed orally,to purchase some of the lots for £1000 and was 
‘informed he must purchase under the conditions printed on 
the plan. Then certain letters passed and it was contended 


“That Miler's offer had been accepted. д 


Cairns L. C. said: “ Тһе main, question...is whether thera 
was...a concluded centract.” Then after setting out the con- 
ditions of sale and the correspondence the Ļord Chancellor 


proceeded : 

** I pause there for the purpose of pointing out...that in these conditions 
there are to be found the terms...of u contract, such as might reasonably be ex, 
pected tobe proposed with regard to sales of plots of land of this desoription.., 
If you find, not an unqualified acceptance of a contract, bat an acceptance 
subject to the condition that an agreement is to be prepared and agreed*upon be- 
tween the partjes,and until that condition is fpifilled no contract ів to arise then 


(1) (1878) 3 App. Cas, 1124, 1182, 1139, 1143, 1161, 1154, 
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undoubtedly yon cannot, upon a correspontience of that kind, finda concluded О, O.J. 
contract.” ` i 1919 
Lord Hatherley said: QU 
“Tf you can find the true and important ingredients of an Agreement in Gevinp 
that which haa taken plage between two parties in the courbe of a correspond- v. 


ence, then, although the correspondence may uot set forth, in a form which ERAGHEND, 
a solicitor would adopt if he were instructed to draw an agreemént in writing, jrasleod О. J. 
that whioh is the agreement between the parties, yet, if the parties to the E 
agreement, the thing to be sold, the price to be paid, and all those masco, Le 
clearly and distinctly stated, although only by letter, an acceptance clearly by 
letter will not the less constitute an agreement in the full sense between the 
parties, merely because that letter шаў say, ‘We will have this agreement pat 
‘into due form by a solicitor,’ ” 

Lord Blackburn said: ; 

“But the mere fact that the parties have expressly stipulated that thero 

shall afterwards be a formal agreement prepared, embodying the terms, which 
shall be signed by the parties does not, by itself, show that they continue merely 
in negotiation. It isa matter to be taken into account in construing the evidence 
and determining whether the parties have really come to a final agreement or 
pot, But as soon Аз the fact is established of the final mutual assent of the 
parties во that those who dyaw up the formal agreement have not the power bo 
vary the terms already settled, I think the contract is completed.” 

Lastly Lord Gordon said: i 

: “No doubt these conditions provided for a subsequent and formal deed 
"being executed by the parties; but that deed was only for the purpose of more 
formally setting forth the conditions upon which the parties had agreed. If 
there was anything introduced into the proposed deed, which the purchaser 
considered beyond the terms and conditions on which he purchased the pro- 
perty, he would have been entitled to object, and, if necessary, the proper terms 
of the deed could have been adjusted at the sight of a Court of Law.” | 

The facts of that case more nearly approach the facts of 
this case than the facts of any of the other cases which have 
been cited to us. There were conditions of sale which were 
considered to be the terms upon which the lots were offered 
for sale, It was provided that each purchaser was to sign a 
contract embodying the cond?tions and providing for the pay- о 
ment of a deposit. But the facts of this case are very mucham 
stronger as the alleged contract is to be found not in corres- 
pondence between the parties’ but in a document which is in 
the form of a regular agreement. Each party writes that he 
has given and taken an agreement to the above effect, that is 
to say, according to the conditions or terms in the document 
and not qubject to any condition. And there is this further 
fact that Messrs. Hiralal & Co. by their letter of the Ist 
December certainly considered that the agreement by a Vakil 
was to be drawn up in egnsonánce with the terms of «ће 
Gujarati Chitti. If that document was merely the basis for a 
future agreement then it would be open to either party to 
suggest fresh terms as to price and any other matter, 
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HimacHAND formal contract, 
Macleod О. J. Jessel’ M.’ В. said: 
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Now I turn to the facts in the cases on which the respond- 
ent relied, itt 

In Winn v. Bull) there was an agreement for a lease of a 
freehold but stbject to the preparation and approval of a 


“The plaintiff says in effect, ‘I agree to grant you a lease on certain terms, 
but subject to something else being approved.’ He does not вау, ‘Nothing more 


shall be required’., but ‘somethingwelse is required,’...That being so, the ,agreo- 
ment is uncertain in ite terms..." 


In Lloyd v. Nowell*? the defendant wrote “ subject to the: 
preparation by my solicitors and completion of a' formal con- 
tract, I am willing te sell to you the Lease, ete.” ° 

Kekewich J. said : i 


“I cannot myself get oub of the plain meaning of the words: ‘I am willing 
to sell, nob absolutely, but subject to the preparation ‘by «ny solicitor, and 
completion, of a formal contract’... That provision seems ‘to ще to go to the root 
of the contract,” Š 2 


In Watson v. MoAllum® the lettegf ran: “ We agree to 
sell the above for £1,775 subject to Agreement stating fully 
the conditions being prepared and signed at our о ве on. 
Monday." . 

' Joyce J. said: “ What is the effect of the words 'eubjeot to? 
They introduce a condition or proviso,” . Е 

Lastly in Von Hatafeldiwildenburg. v. Alexander, the 
саве so much relied'upon by the learned trial Jüdge, there was 
an offer by letter to accept £ 25,000 for*the lease of-a certain 
*house and a reply by letter accepting ‘subject to the following 
conditions’ айа one condition was that the buyer approved 
her surveyors’ report on the structure, and drainage, ete., ano- 
ther was that the buyer’s solicitors should approve of the title 
and the form of contract. The plaintiff did not approve of her 


Surveyors’ report, and the defendant withdrew the offer to sell: 


It will be seen, therefore, thgt in all these cases the words 
‘subject to’ were used and it was held that they imported a 
condition or proviso. i . | 

` І may also refer to the decision of Jessel M. R. in Crossle 
v. Maycook® where the learned Judge said : 2 

** The principle which governs these cases ів plain, If there, ів a simple 
acceptance of an offer to purchase, accompanied by a statement that tho 
acceptor desires that the arrangement should be,pub into some more formal 


terma, the mere reference to such а pgoposal will not prevent the Court from 
enforcing the*final agreement во arrived в&.”® Š 





(1) (1877)7 Oh. D 99,31. (4) [1919] 1 Ch. 384, 
(9) [1995]? Oh. 744,746 (b) (1274) L, R. 18 Eq. 180,181, 
(8) (1902) 87 L. T. 647,548. : 
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Lastly the remarks of Spankie J..in Whymper v. Bude. 0. С. J. 

seem directly in point. The learned Judge said: · : 1919 
** With all this authority before us we may safely conoludé that, зев ° “M 

the defendants can show that by mutual consent there wa® a condition ante- Govmp 
cedent to a contract to the effect that there should be no binding agreement 
until a written contract had been executed by the parties, or thab the assent 
communicated in their letter of the 20th December, 1877, was subject to the Macleod OJ. 
provision as to a written contract, then, assuming that any agreement has 
been proved, that agreement’ would be binding upon the parties. The case 
therefore must stand or fall to pieces on the evidence.” 


To say that the words “the conditions thereof are as 
follows” appearing in a document which has all the appear- 
ance of a final agreement, import that all that follows consti- 
tutes conditions antecedent to в contract is begging the'question. 
An agreement having been executed, the defendant "has to 
show that it, was not to take -effect until certain conditions 
precedent had been fulfilled. 

* 16 has been “argued that because some dispute might a arise 
when drawing up the clause in the formal agreement cor- 
responding to "condition 4 in Exh. A. Now to my mind that 
, clause is perfectly ‘clear. If the pending suits are not dispos- 
' ed of within'six months. the agreement is to remain in force 
until they are disposed of. Disposal must mean final disposal, 
It could not*be read into the clause that if the defendant got 
в decision in his favour inthe first Court, the plaintiff would 
be bound to purchase without regard to the chance of the 
decision in the first Court being reversed on appeal. But the ` 
fact that в dispute might arise in drafting the formal agreet 
ment was considered by Lord Gordon in Rossiter v. Miller 
in the passage I have referred to above. and gannot in. 
any way affect the question we have to determine, unless thes, 
defendant can show that the condition in clause 4isso' uncertain ә 
that it is patent*bhat no agreement was arrived ' ‘ateand that" 
the parties intended that, the.actual agreement should be settl- 
ed thereafter when the bargain paper wasexecuted. But that 

' has not been shown; the question raised "by the defendant's 
solicitors whether the defendant's.agreement was passing to 
and fro between the parties is no longer of any ifportance as 
we havé been told the suits have been settled aud the defend- 
ants are free to convey, but as long as the suits were pending 
there оша have been no difficylty that I can see in the event 
of disputes arising over ће terms of the agroemant, in getting . 
them or any ethers adjusted by the Court. | 


(1) 41879) L. L. R, 8 All; 469, 428, 


v. 
Нівлонавр 


o 
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0.0. J. In my opinion, therefore, there was & binding agreement on 
1919, the 28th November 1917 and the plaintiff is шаа to oe 
7  * performances. 

D On the issues, T do not КАТЕ. the form of the first i issue 


Нлвлофакр and Т think’ it should be struck out. 
Macleod 1 о. J. . On. the. second i issue 'I should say there was a concluded. con- 
tract the terms of which are to be found in Exh. A. I would 
answer issue (8) in the negative, issue (4), in the affirmative 
and issue, (5), in the affirmative. 

The result is that the appeal must be allowed and the 
plaintiff's claim decreed with coats in both Courts - 
HEATON J.—I conchr. rae 

í : PNE allowed. 
Solicitors for appellant: Khanderao, Laud & Mehta. 
Solicitors for respondent: Hiralal, Thakurdas & Co; 
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1919 Before Sir Norman Macleod, Kt., Ohief Justice, and Mr, Jdistice Pratt, 
EMPEROR : | 
June 7 y. = 


‘SAKHARAM MANAJI VANJARL*: 


‚ Oriminal Procedure Code (Aot V of 1898), Seo. 417—Acqwittal order— Appeal by 
Government — High Cowrl— Jurisdiction to convict, 

‘The Criminal, Procedure Code makes no distinction hetween an appeal 
against conviction and an appeal against acquittal, In an appeal against 
aoquitta} if the High Court thinks the lower Court has taken an erroneous. 
view of the evidence and should have convicted it has no jurisdiction to 

s refuse to convict. The power of appeal unders 417 of the Code ів one 
a° that should bo exercised sparingly by Government, byt the discretion to 
"exercise that power appertains to Government and is nob subject to control 
* ` by the High Court. 


THE facts are sufficiently set forth in the judgment. 


S. 8. Patkar, Government Pleader, for the Crown. 
D. R. Pat8ardhen, for the accused. 


Рев Статам. Тһе accused Sakharam Manaji, Vahjari was 
tried for the murder of Vithi, wife of Bhika Gangarap, and 
was acquitted by the Sessions» Judge of Nasik. This is an 

*Criminal Appeal No. 86 of 1919, by Balak Ram, Вевеїопв Judge at 
by the Government of Bombay, Nasik, 
from an order of acquittal, passed 
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appeal by the Government of gouby under s. 417 against А. Ов. J. 
the acquittal. 1918 
.Vithi wasa young woman aged 18 who lived with her | 7 
husband Bhika Gangaram at the village of Wadgaon, a few ° 
miles from Deolali. Her husband worked ab в cartman at PAM 
Deolali. On the8th of September, the husband says, Vithi came -— 
in the morning to Deolali and left him his food and fodder for 
-his bullocks and в message that she would return in the 
evening with his dinner. After his work he returned to Deolali 
Station at 8 P. м expecting her to arrive. She did not come. 
He went home and found that she had not returned home after 
‘her visit to Deolali that morning. He searched for her that 
night and next morning without success end at 4 P. M. on the 
9th learnt that her corpse had been found in the bed of a nalla 
between Wadgaon and Nanegaon on the way from Deolali. 
‘He went there with the Wadgaon Patil who sent for the Nane- 
.gaon Patil asthe place was within the boundary of the village 
of Nanegaon. He then went back to Wadgaon in the evening 
and learnt from the wemen folk, that Yama had a clue to the 
murder. Не found Yama at his house at 4 P. M. and after 
° much persuagion Yama told him that Bhika Raoji had said 
that'accused and Pandu had committed the murder. Не look- 
ed for Bhika Raoji, but could not find him and returned to the 
scene of the murder at 11 P. M. By that time the Nanegaon 
Patil had arriyed and later about 2 A, м» the Sub-Inspeotor 
came there, The Sub-[nspector made an inquest in the morning 
of the 10th. He did not take the statement of the husband -till 
the afternoon after he had gone оп to Wadgaan. He did not 
find: Yama, Bhika, Pandu end the accused till the 11th. On 
that evening he arrested the accused. Е 
Now there із no doubt -that Vithi was murdered іп the о 
Nalla bed. Her throat was cat, There was much blood Caw 
the ground near the corpse’ and there were’ other marks of 
violence.» Broken pieces of bangles and of a necklace were 9 
lying'9'or 11 paces from the corpse and the body had been 
dragged from there to the place where it ‘was found. The 
motive for: the murder was not robbery, for Ше woman’s 
ornaments had not been touched. The Kasota, however, had 
been looséned,and there can be no doubt that the unfortunate 
woman,had been ravished and murdered. 
‘Bhika Raoji ів the most important witness in-the case. «His 
field’ is 500 paces from “the nalla bed where the corpse was 
lying. "He safe that on the morning of the 8th while plough, 
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ing his field he saw four, men from Wadgaon, the accused, 
Pandu, Narayan and Ramji, carrying head-loads of grass pass 
by the path along-side his field, cross the nalla and sit down 
to rest on в hillock which is 100 paces from the farther bank 
of the nalla. He saw a woman coming from towards Nane- 
gaon.. He says that she passed the four men, halted, looked 
back and. proceeded on her way towards the stream. He says 
that Narayan and Ramji got up and went on their way to- 
wards Nanegaon. ‘The accused, he says, ran towards the 
nalla and like the woman went out of sight in the nalla bed. 
Pandu then followed and stood on the far bank of the nalla. 
He says that Pandu then returned, picked up his load and 
went on towards Napegaon; and after him the accused «ame 
out, of the nalla bed and did the same.. But as the woman did 
not appear, he felt suspicious, went to the nalla bed and saw 
that she had been murdered there. He was terrified and went 
and:told Yama and Ramchandra who were in their field be- 
yond his that a murder had been committed in the nalla bed 
by Pandu and the accused Sakharam.' All these three went 
away without going to the scene of the crime or giving the 
alarm. That is not surprising, for the average villager has 
little sense of civic duty and is much afraid of being mixed 
up in & police case. я 

There: вап be no doubt, however, that the main facts of 
Bhika Raoji’s story are true. Narayan was galled as.a wit- 
ness and he says that he, Ramji, Pandu and the accused rested 
with their head-loads on a hillock, that Vithi passed them, 
‘that he spoke jo her and that аз.зһе went on to cross the river 
bed, he and Ramji left. The Sessions J udge has believed this 
witness, ° His evidence establishes that the accused and.Pandu 
were left near Vithi at the placeewhere she was murdered and 


a the time of her murder. 


' Now Pandu admits that he wasat the hillock with Nerayan, 
Ramji and the acoused, that УіЫ passed them, that Narayan 
and Ramji went on and, he says :—“Then Sakharam the 
accused followed her and obstructed her near, the bank of 
the dry styeam. She shouted and I went towards, her. 
When I reached the bank of the river, 1 saw that Vithi was 
lying on her side in the dry bed of the stream. Sakharam 
was standing and was holding her. „ He put one hand on 
her«neok and the other on her thigh. Accused was stopping 
at the time. I remonstrated saying she had done him no 
harm . Thereupon he took out a knife from this pocket.. I 
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saw the blade. He told me if I4shouted or made noise, he 4 Св. J. 


would kill me. When this was going on, I saw Vithi’s face. 
She was’ struggling to get up. I then went qway after 
Narayan and Ramji as the accused’s threat frightened me.” 
But though he sdys he went away, because he was fright- 
ened, Pandu admits that he went on with the accused and 
joined Narayan and Ramji at the Darna river on their way 
where they bathed He also went on with the accused to 
Deolali Station and he was seen with the accused in a hut 
near Deolali Station at 3 P. M. that day by Vithi’s husband 
who was there waiting for hia wife. There can be no doubt that 
Pandu was an accomplice in the murder. He isa distant re- 
lation of Bhika’ Raoji and the Sessions Judge thinks that 
Bhika Raoji is trying to shield Pandu when he says that 
Pandu did nothing but look on from the bank. We agree. 
We also agree with the Sessions Judge that if the 
*Sub-Inspector had taken the trouble to question the 
husband as soon as ће, arrived at the scene of offence, and 
to secure the evidence of Bhika Raoji earlier; he would pro- 
. bably have told the whole truth. But if Bhika Raoji ia trying 
to screen Райап, does it follow that his evidence against the 
&ccused was false? We think not. Bhika Raoji first said to 
Yama and Ramchandra that Pandu and Sakharam committed 
the murder. That was before he had time to think of soreen- 
ing his relation and that’ was probably the truth. The Sessions 
Judge has acquitted the accused, because he thinks that Pandu 
may have committed the murder without the assistance of 
Sakharam, and that Bhika Raoji may have interchanged the 
parts played by Pandu'and Sakharam. But Pandu js only a 
boy of 18 and we think it incredible that he committed the 


' murder single-handed. Again, the theory that there was one 


9 


man-on the banle who was an.innocent onlooker is ene that"? 


we.cannot accept. It was only invented by Bhika Raoji in 
order to screen Pandu. Both Pandu and the accused were 
left with Vithi Both were together for the rest of the day 
at апу rate up to Зр. M. We feel no doubt that the outrage 
was committed by both of them. In spite of the delay in 


"securing dheir evidence we feel sure that Yama and Bhika 


Raoji are not'tutored witnesses. Yama says he told no one 

until qhestioned by the husband. But the husband says һе 

had been told that "Yama*had a clue. This discrepancy would 

not be present, if the evidence was tutored. Yama probably 

,did say something to his women folk and that is how 
B, 138 


1919 


= id 
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А. Ов J. news generally spreads ln villages. Yama admits 
1919 that he first told the husband he knew nothing so 
~~ _, anxious washe to keep out of the case. Yama and Ramchandra, 


if they were falge witnesses, would certainly have said that 


SAKHARAM they had seen accused, Pandu, Narayan and Baoji pass by 


their field. «They did not see them, because their field is fur- 
ther away than Bhika Raoji's and because they were at that 
time sitting down and having their breakfast. There were no 
bloodstains on the acoused;'but he bathed in the Darna river 
soon after the murder and if there were probably two 
murderers, the woman would have been so overpowered that 
it would. have been possible for the murderers to avoid blood- 
stains. The accused ‘has called two witnesses who say thét he 
was in’ Deolali on that morning. This. sort of evidence is 
easily fabricated and we do not believe it. 

There is clear evidence that the accused was ‘present at the 
time of the murder coupled with the evidence of Pandu апа, 
Bhika Raoji. We have no doubt that t}fe accused and Pandn 
were the murderers, . 3 i ; 

Mr. Patwardhan has suggested that we should not interfere 
even if we disagree with the Sessions Judge. Fer his conolu- ° 
sions аге not unreasonable and perverse. But the cases of 
Queen-Empress v. Bibhuti Bhusan Bst and Queen-Empreas 
v. Karigowda™ are a sufficient answer to this argument. 
The Code makes nd distinction between an sppeal, against 
conviction and an .appeal against acquittal, In an, appeal 
against acquittal if this Court thinks the lower Court has 
taken an errorteous view of the evidence and should have 
convicted it hasno jurisdiction to refuse to convict. The 
power of appeal under в. 417 is one that should be exercised 

e sparingly by Government, but tlie discretion to exercise that 
power, appertains to Government and is not subject to control 
by this Court. А 

We are satisfied with the guilt of the accused. We reverse 
the order of acquittal and convict the accused . Sakharam 
Manaji of the offence of murder under 8. 802 of 
the Indian Renal Code. But as he had been acquitted ‘by 
the lower Court we refrain from inflicting the canital sen- 
tence. We sentence the accused Sakharane Manaji to 


transportation for lif. > >. . © e. 

i s , °  * Order вві aside, ' 
——— eg t aai 
(1) (1390) L L. В. 17 Cal, 486, (2) (1894) I. L, R*19 Bom. 61, 
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Before Mv. Justice Shah ang Mr. Justice Hayward, 


EMPEROR ү 
v 


` | a .J, B. Н. JOHNSON.* , б * June £6 


Indian Factories Act (XII of 1911), Secs. #9 (1), 43 (а) —Мападет of а МШ— 
Employment of ‘workmen to work after the presoribed time— Liability of Mana- 
ger to be convicted and sentenced separately in respect of each workman, 

The manager of a mill,who employs a number of workmen to work in 
his mill after 7 Р. м, is liable to be convjeted and sentenced separately in 
respect of each such workman, under the provisions оѓ в. 41 (а) read with 
в 99 (1) of the Indian Factories Act, 1911. 


THE accused was the Manager of the Calico , Mills at 
Ahmedabad. He employed eighteen workmen who were 
working at his Mill at 11-80 р. M. on the 4th September,1918. 

Eighteen prosecutions were launched against the accused 
under в. 29 (13 read with s. 41 (a) of the Indien Factories Act, | 

.1911. The aceused pleaded guilty to the charge. The trying 
Magistrate convieted him on his own plea of guilty, and sen- 
tenced him.to pay a fine of Ra. 100 in each case. ` 

On appeal, the.Sessions Judge was of opinion that the 

* offence committed was one and that the accused could be con- 
victed in one case only. He, therefore, confirmed the convic- 
tion and sentence passed upon the accused in one and aequiit- 
ed him in the remaining seventeen cases, on the following 


grounds :— , ° 

As T read the Act the employment of labour at unlawful hours is the offen- 
ce and not the employment òf each individual workman, 

‘Lhe prohibitive clause in 29. 2 o 

No person shall be employed in a Textile Faotory after ùalf past seven in 
the evening. 

The penal clause is:— • 

If in any factory any person is employed or allowed to work contrary to 
any of the provisions of this Aot the ocoupier and manager shall be liable to a 9 
flne which may extend to Rs, 200, Section 41 mentions several offences of condutt«> 
of a mill, none of which with the possible exception of the Acts now under con- 
sideration could possibly be made the ground of separate charges, e. g., failure 
to provide latrine acoommodation and failure to supply water. 

In the English Act apparently it is provided that there should be a fine of 
£ 5 for each operative employed contrary to the provisions of the Act, I have 
not the wording of that Act before me, but I rather think the amount of penal- 
ty is significant. б ' 

It wowld be unusual in view of the value of money that employment of an 
individual workrntan in England contrary to law should be punishable with & 
fine of Ra 75 whereas here itshould be punishable with а fine of Ra 200. 


“Criminal Appeals Nos. ll8yto ° Judge of Abmedahad, revérsing 





135 of 1919, by the Government of convictions and sentences passed by 
Bombay from the erders of acquittal, R G.-Gordon, Sub-Divisional Magis- 
passed by B. C. Kennedy, Besslong trate of Ahmedabad. 

А e. 
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А. Св. J. In previous legislation, Act П of 4891; в. 15, the manager was made liable 
1919' distinctly for each pexson improperly employed, vide proviso 2. ^ 
—— That proviso has no place in the present Act, But a new provision is in- 
ExrgRog ° troduced, s. 46, which, as I interpret it, means that а Court can flne a manager 
v. for continuing. to employ labour unlawfully for one or mọre days. The wording 
Jomxsox of the section is obscure, for I do not understand why % was necessary to refer 


< to two ог more persons in proviso (5) unless the meaning was as to employment 
on the same day, but the main part of the section is quite clear, namely, that it 
refers to offences not committed on the same day but from day today. ‘Section 
45 therefore does not in my opinion render it possible to fine for employment 
of labour on the same day to any greater extent than is provided for in the 

main section 41. $ 
І have already said that in my opinion under & 41 ib is the conduoting of the 
А factory by employing unlawful labour which is punished and not the act of 
employing éach individual labourer. Iam of opinion therefore that as the 
law at present stands it isnot open to the prosecution to institute separate 
prosecutions against the factory manager in respect of each labourer employed. 
The Government of Bombay appealed to the High Court 
against the orders of acquittal. 


S. S. Patkar, Government Pleader, for the Créwn.. 


Sir Ohimanlal Setalvad, instructed by Bhaishankar, Kanga 
 Girdharlal, for the, accused. . 


SHAH J.— The facts which have given rise to авав Аррон 
are few and undisputed. 

On the 4th of September last at about 11-80 Р. м., eighteen 
persons were found working in the Calico Mills, which is & 
textile factery subject to the provisions of the Indian Facto- 
ries Act, XII of 1911. Eighteen complaints were lodged in 
respect of the employment of these: eighteen persons against 
“the manager of the said factory. The accused pleaded guilty, 
and he was convicted in all these eighteen cases and sentenced 
to pay а fine of Rs. 100 in each саве. On appeals to the 
Sessions Court the learned Sessione Judge upheld the convic- 
‘tion’ in the first of these cases and set aside the convictions 
and sentences in the remaining .seventeen cases. He was’ of 

° opinion that the offence was ono of employment of labour 
collectively and that it was not a separate offence to employ 

‘each person contrary to the provisions of the Act. 
It is in these seventeen cases in which the accused has been 
: acquitted «By the Sessions Court, that tho present appeals are 
. preferred by the Government of Bombay. The question of 
law that arises is whether under s. 41:(a)°of the Act the 
offence consists of the employment of labour apart from the 
. number of men employed or whéther the offence is complete 
and separate in respect of each person, employed or allowed to 

work contrary to any. of the provisions of the Act, 


' ; 
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It has been argued оп behalf othe Crown that under s. 29 А. Ов, J: 
of the Act no person вап be employed in any “textile Factory 1919 
after 7 o’clock in the evening, that under s. 41 (a) if in any , 
factory if any person is employed or allowed tp work contrary 6. 
to the provisions ofthe Act, the Manager is liable to fine which Jo#Nson 
may extend to Rs. 200, and that the offence is distinet in respect shah J. 
of every person employed or allowed to ‘work contrary to the — 77 
provisions of the Act.. It is further contended that neither 
the terms of s. 45 of the Act nor thb corresponding provisions 
of the English Statute (1 Edw. VII, е. 22. в. 185) support 
the conclusion at which the lower appellate Court has arrived. 

On behalf of the accused it has been urged that the general 
sohefne of the Act including the provisions relating to the 
textile factories, indicates that the prohibition is not in re- 
spect of any individual but in respect of the labour collestively, 
and that therefore ah offence under в, 41, ol. (a), is not the offence 

* of employing each individual but the offence of employing one 
or more workmen аё” љ time. It ів also urged that в. 45 
of the Act lends support to that view. - It is further argued 

, that in any case the provisions of s. 710f the Indian Penal 
Code are applicable to this case and that there should be only 
one punishment in respeot of all these offences even if the act 
of employing each of these persons is treated as a separate act. 
': After a consideration of these arguments lam olearly of 
opinion that the contention urged on behaff of the Crown must 
be allowed. The wortls of s. 41 (a) are clear and indicate, in 
my, opinion that what is prohibited is the employment of any 
person or allowing any person to work contraty to any of the 
provisions of the Act. That would mean that it is an offence 
under s. 41 (a) to employ any person or-to allow him to work 
contrary to the provisions of the Act. In the present case © 
there is no doubt that all thege eighteen persons were employ 
ed contrary to the provisions of s. 29, sub-s. 1. Itis not suggested 
that any of the exceptions contained in sub-s. (2) of s. 29 or 

. ins. 80 of the Act are applicable to fhe facts of the present 
case. The accused has pleaded guilty to the charges and there 
ів no doubt that the employment of each one of еве seventeen 
persons was contrary to the provisions of s 29, sub-s. 1.. The 
employment bf each person must be treated as а. distinct act, 
and tł fact that eighteen.persons were employed at one time 
cannot make the employment of these persons one act of employ- 
ment, The argument based on the scheme of the Act seems to 
me to be open to the objection that it ignores the alear 
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А. Ов. J. phraseology of ss. 29 and &l, ol (a), and that it.involves 
1919 һе assumption that the object of the Actis to regulate the 
m working of the mills and theemployment of labour collectively 
= and not necessayily to secure protection for the workmen 
Jonnsox employed in the factory individually. There is no justifica- 
Shak J, tion for such an assumption. On the other hand it isa fair 
RES view to take that these provisions are intended, among other 
things, to protect the persons employed in the factory and that 
the result can be effectively wecured if they are read as apply- 
ing individually and not collectively. As regards s. 45 of the 
Act, I think that it has no application to the present case, and 
that it throws no light on the point under consideration. 16 
applies in terms to a repetition of the same kind of offence 
from day to day and not to offences of the same description on 
the same day. The words of cl. (b) of в. 45 must be read with 
reference to the purpose of the seetion, and cannot be allowed 
to control the plain meaning of в. 41, ol. (a). It ів significant * 
that in cl. (b) in the corresponding 8.148 of the English 
Statute the same phraseology is used, even though under s. 137 
of that Act the penalty is provided for each person employed. К 
The provisions of в, 71 of the Indian PenalsCode, in my 
opinion, have no application to this case. If the offence con- 
sista of employing the labour collectively after tht prescribed 
hour no resort to s; 71 is necessary. If it isan offence to 
employ each workman, s. 71 cannot apply. The first para- 
graph of the section applies to a case wHere a repetition of the 
same offence constitutes in the result the взше offence. This 
is indicated by ‘illustration (а). In the present. case the offence, 
,ifit consists of employing each workman, is distinct and 
separate and there is no one offence collectively merely by the 
* fact of a number of these offences having been committed at 
“the same time. I. <5 e , 
The ground upon which the learned Sessions Judge has 
based his conclusion is that under the repealed Indian Fac- 
tories Act of 1881, there was an express proyision that the 4 
offence would be in respect of each individual employed. That 
no doubt wat expressly provided as an exception to a proviso 
which existed in the Act of 1881 and also in the .smended 
section in the Act of 1891. Butin the new Act the proviso 
ingluding the exception is omitted. Ido not think that the 
omission suggests the inference which the lower appellate 
Court has drawn. It was apparently to modjfy the plain 
meaning of the words of the principal part of the seation that 


' i ' 


vof, xxi.) THE BOMBAY LAW REPORTER, 


the proviso was inserted and even then an exception was 
made ав regards the offence of employing eath person. In my 
opinion the omission to re-enact the proviso rendered the ex- 
ception unnecessary. Thus the omission hgs the effect of 
leaving the words used in the section to indicate their plain 
and natural meaning that it would be an offencee to employ 
any person contrary to the provisions of the Act. I cannot 
agree with the learned. Sessions Judge in his suggestion that 
all the offences indicated in othemtlauses of в, 41 are single 
offences, Iam unable to read all the other clauses of the, 
section in that sense. For instance it is difficult tojaccept ав 
has been suggested in the course of the argument before us, 
that ‘under el. (e) of s. 41, which makes it an offence to con- 
struct any door in contravention of s. 15, it would bd only 
one offence whether one door is constructed in contravention 
of в. 15 or several doors are во constructed. І do not, however, 
*desire to pursue this line of argument, norèto express any 
definite opinion ёз to the interpretation of апу 
other clause of s, 41 as "that is not strictly necessary for the 
. purpose of this case. lam content to take the words used in 
el (a) with*which we are concerned in this case and to 
interpret them in their natural and plain sense. 

І have'no doubt, therefore, that the convictions in these 
seventeen cases recorded by the trial Magistrate were right 
and that the a€quittals are wrong. 

The result is that the orders of the lower appellate Court 
in these seventeen appeals are set aside and the convictions 
recorded by the trial Magistrate restored. a 

- Ав regards the sentences, while it is right that the total fine 
in respect of these several offences should be substantial, it 
should not be excessive, The record does not disclose all the 
circumstances connected with. the employment of eighteen 
persons on this particular ocqasion, On the whole we think 
that the sentence of Rs. 50 in each of these seventeen ‘cases 
would be sufficipnt to meet the ends of justice. We according- 
ly order that:the accused be sentenced to pay a fine of Rs. 50 
in each of these seventeen cases and in default of payment to 
пка нары imprisonment for fifteen’ days. 


" HAYWARD J. — These appeals raise the question whether the 
Manager of a factory commits one or several offences, by 
employing several persons illegally under в, 41°(a) of the 
indian Factorivs Act, XII of 1911, 


* 1068 
A. Ов. J. 


1919 
=— 


о 
EMPEROR 


А 
Јонивои 
ши жаш 
Shah J, 


1064° 


1919 
—— 


EMPEROR 


v. 
JoHNSON 


Hayward J, 
-i 


; \ ' 


THE BOMBAY LAW REPORTER, Í vor, xxi. 


It seems to me that he commits several offences according 
to the plain méaning of the words used. But it has been 
argued that a different meaning ought to be implied and that 
regard ought to,be had not to the number of persons-employed, 
but only generally to theemployment. THe argument is based 
on reasoning put forward not without hesitation by the learn- 
ed Sessions Judge, who relied upon the provisions of s 15 
of the old Act of 1881 &samended by Act XI of 1891 and upon 
the provisions of s; 45 of the present Act XI of 1911. 

It seems to me, however, that the commission of several 
cffences by the employment of several persons was also the 
plain meaning of the similar words used in the old Act of 1881 
as amended by the Act of 1891, There was no necessity Other- 
wise for the proviso restricting the plain meaning except in 
the particular instance of the employment of two or more per- 
sons to several offences committed on different days. The 
effect of the exéeption was merely to limit the proviso апа” 
therefore could not be affected by the repeal: of the proviso. 
The necessity of the exception ceased with the repeal of the 
proviso. It could not, therefore, be implied that the plain mean-. 
ing of the words was not intended by reason of the omission of 
the proviso of the old Act from s. 41 of the present Act of 1911. 

It seems to me again that the commission of several offences 
on a particular day would none the less render the offender 
liable to separate punishments because a repetition of those 
offences on succeeding days has specially been stated to involve 
‘liability for further punishments by the *subsequent section 
45 of the presdnt Act of 1911. It is no doubt difficult to ex- 
plain why this particular provision was limited:to the employ- 
ment of two or more persons. But whether this was merely:a 
slip i in drafting, as would appear "ho me probable, or whether it 
was intentional, would make no difference, because the repetition. 
of offences on subsequent days has alone been in view ins. 45 
of the present Act ef 1911, s 

It was also argued that more than one берешен gould 
not be inflicted for the several offences by reason of the 
provisions.df s. 71 of the Indian Penal Code. But it seems 
to me that that argument merely begged the questions Those 
provisions could only apply if there were not sevéral offences in 
the employment of several persons, but merely the *general 
offence of employment. They woukl not restrict the infliction 
of punishment in respect of the employment of geveral persons 
if this involved several independent offences, but would 
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only restrict the. punishment & they involved merely the А, Oz. J. 
general offence of employment. It seems to “me that recourse 1919 


could not be had to s. 71 of the Indian Penal Code, i 
It seems to me lastly that substantial punishments were E a 


necessary in view óf what haa been stated both by the Magis- Јонивох 

trate and the learned Sessions J udge. The punishment propos- Ной J 
ed which would: approximate an aggregate fine of Rs.1000 —— 
should be a-suffiecient punishment for infliction by this Court. ` 


zl Ordera set aside. 








. Before Mr. Justice Shah and Mr. Justice Hayward. 
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Oriminal Procedure Gode (Act V of 1898), Seca. 164, $64,-683—Oral confession 
. made before “a Mayistrate—Such confession is inadmissible in evidence— 
. Indian Béóidence Act (Ё af 1878), Sec. 91. Я 
Held, by Shah J., that the oral confession of his guilt made bra an 
acoused before a Magistrate was inadmissible in evidence. 
e | Held, by Hayward J., that the oral confession was prima facis ad- 
missible as "proved by the testimony of the Magistrate and that the cases 
' eited-to the contrary demanded further discussion before being followed 
by this Coutt, - 


"ONE Aba Gudhan joined his dui as 8 Foret -guard of the 
Umbarkanchan beat on 27th Séptember 1917. His beat ex- 
tended over four villages i in the Patan Taluka, named Umbar- 
kanchan, Kolekarwadi, Karale and Sater. On. 80th Septem* 
ber 1917, 11 aows &nd bulls and 2 goats belonging to the two 
acoused persons and two others were found trespassing in the 
reserved forest, arid were seized and impounded by the 
Round Forester Laxman Dhondi with the assistance of Ahp 
Qudhan-and other Forest subordinates: The owners of ithe 
animals had to pay a sum of Rs. 23 as compensation under the © 
Forest Act, in addition to the ordinary,caftlepound fees. Out 

* of the amount ef Rs. 23, accused No. 1 had to pay Rs. 7, ‘and 
accused No. 2 had to pay Rs. 8 as compensation. Aba Gudhan 
went on leave on 28rd October 1917, and returned to duty on 
17th November 1917. Не was last seen alive on 23rd Novem- 
ber 1917, while he was on his way from Umbarkanchan to 





Koleksrwadi, with his, umbrella.and axe. „* 
—-—— TASCHE Е e e с 
^Oriminal Appeal No, 410 (10 of 2919; К. Kale, Additional Sessions m] 


by the Governmen? of Bombay, from of Satara, 
an order of acquittal passed by ©. >- ~- 
RA ` 
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А. CR J. Тһе case for the prosecution was that while passing through 
1919 the land named Bahiri within the limits of Kolekarwadi, 
TU Aba met the two accused persons. Accused No, 2 had a 

EMPEROR * ЕСІ š f 

5 souffle with' Aba pnd then accused No. 1 hit Aba on the head 
Magori With an axe, who fell down and died. The act was noticed 
SANTU > : : А 

Мон Бу several persons who were graziug their cattle in the neigh- 
7— bourhood. Accused No. 1 came up to those pergons and con- 
fessed that he killed the forest sepoy and enjoined upon them 
not to divulge the affair. By various threats, accused No. 1 
prevailed upon three of those persons to accompany accused 
Nos. 1 and 2 that night, and assist them in removing the 
corpse from the scene of offence. The corpse was tied to a pole 
and carried to a distahce of about seven miles in the férest 

of Karala village, where it was left. 

The disappearance of Aba was brought to the notice of the 
Range Forest Officer Mr. .Lobo on 8rd December 1917 by 
Aba's brother Baba Sahib, who went from Bagri to Umbar- 
kanchan to see Abs, and who failed to find him in all the 
four villages of his beat, The Range’ Forest ‘Officer caused 
inquiries to be instituted about Aba, and léarnt, on 4th De- 
cember 1917, that a dead body was found lying in &he forest of ° 
Karala village. The dead body was identified as that of Aba 
Gudhan and a post-mortem examination was madeeon the spot, 
which revealed that the death was probably due to injuries on 
the head by some sh&rp instrument. The Police* investigation 
followed, and it could not be ascertained till 80th December 
1917 that the acoused persons were the offenders, Accused No. 

1 was arrested on 31st December 1917 at Kolekarwadi, and ac- 
cused No, 2, who had absconded, presented himself before 
the Police Inspector at Karad, who arrested him on: the same 
* day, i. e., 91st December 1917. Accused No. 2° produced some 
"property on 5th January 1918, and the case was sent up to the 
Magistrate on 8th January 1918. , | 

In the meanwhile, on lst January 1918, accused No, 1 
was placed before the Second Class Magistrate of Patan for’ , 
remand. Accused No. 1, on that occasion, confessed to his 
guilt; but the Magistrate made no written record of the con- 
fession at the trial. The Magistrate was examined as q зғібпевв, 
when he deposed as-follows:— е 


The Sub-Inspector of Malharpeth sent to me caused No. 1, Maruśj Bantu; 

on }steJanuary 1918 for a remand, I «пеге! that report to mean that the 

. Police wanted Ehat the accused No, 1 should be remanded to their custody- 
Then I questioned acoused No. 1. I also asked him if he wasiltreated or tor. 

tured by the Police. Accused No, 1 complained of no torture or ill-treatment. 


' 
. e 
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І questioned acoused No. 1 in respect © some property referred to in the A. Ов. J. 
Police Sub-Inspeotor's report. Accused No. 1 then told me that he hit a forest 1919 
guard twice with an axe, and that the axe and the umbrella were with the , шшш, 
other acoused. I did not reduce that statement to writing. Idfd nob reduce 


EMPEROR 
, that statement to writing as there is a ciroular order of the District Magistrate e. 

prohibiting Magistrates from recording confessions in cases whioh are nob MARUTI 
triable by them. T have not brought a copy of that circulr ordér, a 

The statement which acoused No, 1 made to me was a voluntary statement 
on his part, I refused to hand over accused No. 1 to Police custody and kept 
him in my own custody, until he was sent to the Sub-Divisional Magistrate on 
8th January 1918. 

Both the accused were in due course tried by the additional 
Sessions Judge of Satara with assessors. The oral confession . 
made by accused No. 1 to the Second Class Magistrate 
was teferred to, but the trial Judge ruled,it out of considera- ! 


tion, on the following grounds:— 

Acoused No. 1 was not sent by the police for any confession. He was sent 
by the police to the Mamlatdar and Second Class Magistrate of Patan on lsb 
January 1918 for getting a remand. Then the Mamlatdar and the Magistrate 

* questioned acgused No. 1, who said that he hit a Forest Guard twice with an 
axe. The Mamlatdar and’ the Magistrate (Exhibit 11) did not reduce that con- 
fessional statement to writing, as under a CiroulareOrder of the District Magis- 
trate, he was prohibited from recording confessions in cases which were not 

etriable by him, The text of the Circular Order is not before me, but it appa- 
rently is in confifct with the explanation attached to a, 164, Criminal Procedure 
Code. A confession before a Magistrate is required by з, 164, Criminal Proce- 
dure Code, to be reduced to the form of a document, and no oral evidence can 
be admitted in proof of such a confession under в. 91 of the Indian Evidence 
Act. The observations i in the case of Jat Narayan Egi v. Queen- Empress (І L. 
R. 17 Oal. 862, at? p. 867) appear to be somewhat in point, 'The learned 
Public Prosecutor does not rely on the oral confession and the point need not 
be considered further. e . 
On a consideration of the evidence adduced эп the case, the 
learned Judge found accused No. 1 not guilty of murder and 
acquitted him; accused No. 2 was also found not guilty of the 
offence of abetment thereof uhder ss. 302 and 114 of the Indian e 
Penal Code, but he was found guilty of the offence under s. 201 ~ 


of the Code and sentenced him to suffer rigorous imprisonment 


for four years. а 
The Government of Bombay appealed against the order of 
acquittal passed on accused No. 1. Я 
S. 8. Patkar, Government Pleader, for the Crown.—I rely . 


on the idence of five eye-witnesses: (1) Exh. 21, Babaji; (2) 
Exh, 22, Aba? (8) Exh. 28, Laxman; (4) Exh. 24, Daulata; and 
(5) Exif. 25, Dhondi. Тһеу. һауе been believed by the sasegsors 
and the reasons given by the Sessions Judge for tisbelieving ° 
them are not gatisfactory. Itis not suggested that the wit- 
nesses have any enmity against No. 1. Daulata, Exh, 24, is a 
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A, On, J, relation of accused No. 1. It*is not likely that the witnesses 


1919 would combine to give false evidence against accused No. 1. 
——  * Besides accysed No. 1 is the son-in-law of the Police Patel of 
Ewrzmon Kolekarwadi. There is no evidence to show that the witnesses 
Mary were taken to Maratawadi, and even assuming they were taken 
there, the step would be justified on the ground that it was 
— necessary to remove them from the influence of the Police 
Patel Even assuming that ail these witnesses took part in the 


murder, accused was one of fhe murderers though according to 


evidence he was the only murderer. 
Secondly, I rely on the confession of accused No. 1 proved 
by the Magistrate, Eh. 11. The learned Sessions Judge, has 
\ rejected it relying on Jai Narayan Rai v. Queen—: търтввв), 
Bat Jat Narayan’s case is doubted in Lalchand v. Queen- 
Empress and is dissented from іп Queen-Emprees v. Raghu, 


In the present case accused was sent to the 2nd ,Class Magis- z 


trate for a remand and not for recording а confession. I sub- 
mit the oral statement of the accused is.Admissible in evidence 
under 8. 21 of the Indian Evidence Act: Barindra Kumar 
Ghose v. Emperor and Queen-Empress v. , Varayen™. 
Section 91 of the Indian Evidence Act would not apply be- 
cause the matter of confession is not required by law to be re- 


duced to the form of adocument. Section 164 of the Crimi- 


nal Procedure Code js permissive. It says "every Magistrate 

may record.” It is only when he makeg up his mind to record 

such statements that they shall be recorded in & particular 

Inanner. Even,if they are recorded under 8. 164, в. 583 allows 

oral evidence to be adduced. Section 538 cures both omissions 

and iufraetions of law. But where the confessions are not 

e recorded in writing 5. 533 hes по application. ‘Such 

e oval statements are admissible in evidence under s 21 of the 

Indian Evidence Act. Besides s.*26 would nof come in the way 

° of the admissibility of the oral statement as it is made in the 
immediate presence of. а Magistrate. I also rely on Shere 
Singh v. The Empress? and Buta v. The Empress. The re- 
marks in Ligperor v. Gulabu® are obiter for at p. 262 the 
judgment says: “Lastly, assuming that the confession can be 
admitted in evidenge, we do not think that the раве" calls for 
further inquiry.” Further, such ora! gonfessions to a Magis- 
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trate can be treated as extrajudicial confessions. If confes- A, Ов J. 


sions made to a private person are admissible, there is no 
reason why confessions made to a Magistrate, should be 
treated in a different way. An oral confession will have to 
be proved by the Magistrate while a confession taken under 
8. 164 will prove itself under s. 80 of the Indian Evidence Act. 

Thirdly, the accused pointed out the scene of the offence 
where blood and the broken end of the umbrella were found, 
The earth was found to be stained" with human blood. 

Fourthly, the Dhoti of the accused produced by his 
brother was found stained with blood. Dhondi, Exh. 25, 
says that accused No. 1 gave it to him for washing. 

Lastly, there is the confession of accused No. 2, Exh. 42. 


M. Н. Mehta, for the sacoused.—The oral evidence of 
witnesses is uhreliable. Their silence for a month and more 
.is not explained. Their spontaneous information to the police 
is suspicious and fall of doubts. They are interested in 
seeing some one guilty of the offence, as the alleged offence 
took place in в field near theirs and they helped in removing 

*the corpse., The suggestion that the witnesses helped 
accused No. 1 in removing it as he threatened them and they 
were afraid ав he was a son-in-law of the Police Patel, has 
nothing on the record to support it. Their evidence is that 
of accomplicas and should be carefuldy considered. Tho 
murder may have beep the act of many ав the villagers dis- 
liked the Forest-gyard. The motive assigned is not quitg 
sufficient. Evidence of witnesses is on the whale unreliable. 

The confession of accused No. 2 is self-ekoulpatory. It is 
the out-come of a studied plan. As the learned Sessidns Judge 
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put it he has tried to throw the burden of establishing the e 


offence on accused No. 1. It is not therefore sufficient to cot- 
vict а co-accused. i 

The confession of accused No. 1 before a Magistrate in 
this case is not admissible in evidence under s. 91 of the 
Indian Evidenge Act. Section 164, Criminal Procedure Code, 
enacts that a Magistrate may record a confessien or he may 
refuse to record it. But if he wants to record it he shall record 
according to éhe provisions of this section and s, 864. Section 
583, Criminal Procedure Code, is enacted to remedy some 
minor defects in rgoordipg cohfessions according to the*pro- 
visions of ss. 164 and 364, Criminal Procedure Code. The 
Legislature i$ very particular about the recording of con- 
fessions in а particular manner. If oral confessions before a 


bt 
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A. Ов, J. Magistrate were to be admissfble there was no utility of these 
1919 seotions. A Magistrate cannot be taken as an ordinary man 
~~ e whose evidqnee of oral confessions of an accused person is 

Es admissible under*s, 21, Indian Evidence Act. The cases cited 

Maroti by the learned Government Pleader are no authorities on the 
Mon: point. They simply show that defects of various sorts in re. 

cording confessions under ss. J64 and 864 are remedied by 

oral evidence under s. 588. But there the confession is a 

recorded document. Irely üpon Emperor v, Gulabu®, That 

case is on all fours with the present case. The learned Judges 

s thére expressed their views that oral confessions before a 

Tahsildar are not admissible in evidence. If oral confesgions 
are held to be admissible in evidence under s. 21, Indian 
Evidence Act, this particular confession of accused No.1 is: 
not admissible as it is excluded under s. 26, Indian Evidence 
Act, as it was madein the presence of the Police. Accused Я 
No. 1 was sent in Police custody to the Magistrate for a remand 
and confession is alleged to have been mdde while passing an 
order for remand. I rely upon Emperor v, Mallangowda™, 
Under the circumstances there is no satisfactory, evidence on 
record to sustain the conviction of the accused. 


Cwr.eadv. vult. 


SHAH J.—In this gase two persons were eharged in connec- 
tion with the murder of a Forest-guard named Aba Gudhan, 
accused No. 1, with the murder under s. 302, Indian Penal Code, 
and accused No, 2 with the abetment therect under ss. 802, and 
114, Indian Penal.Code and with causing the evidence of mur- 
der io disappear under s. 201, Indian Penal Code. They were 
, tried by the Additional Sessions Judge of Satara with the aid 
* of assessors. The assessore were of opinion that accused No. 1 

" was guilty of murder and that aeoused No. 2'was not guilty 

e of the abetment thereof; but they-were divided in opinion as ` 

to the guilt of accuséd .No. 2 on the charge under s. 201, 
Indian Penal Code. The learned J udge found that the charge “ 
against accuged No. 1 was not established, and accordingly 
acquitted htm. He also found that the charge of the abetment 
of murder against accused No. 2 was not proved. and* acquit- 
ted him of that charge; he found him guilty under s. 201 and 
sentenced him to rigorous inpnisonment for г four years. 
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. The Government of Bombay hgve appealed against the ao- 
quittel of accused No. 1 and we are now conterned with his 
cage only. 

It is not.necessary to set forth the prosecutjon dase in de- 
teil The general outlines of the story have been stated in 
the second paragraph of the judgment of the lower Court at 
page 51 of the print which I adopt for the purpose of. this 
judgment. 

It is found by the trial Judge shat the deceased Aba left 
Umberkanchan on the 28rd November 1917 for Kolekarwadi 
and was murdered on his way to that place on the very- day, 
and this 18 not now disputed. The question in this appeal is 
whether the accused No.1 is shown to be the murderer as 
alleged by the prosecution. Ы 

It is urged in support of the appeal, first, that the oral con- 
fession made by the accused No. 1 to the 2nd Class Magistrate 
of Patan on the 1st January 1918 has been wrongly excluded 
from consideration ang that the said. confession is true and 
voluntary; seoóndly, that the lower Coust is wrong in treating 
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the evidence of cerfain witnesses (Exhibits 21-25) as unreliable , 


“as regards aceused No. 1; thirdly, that the accused No. 1 point- 
ed out the scene of offence where some blood stains and the 
upper end ofean umbrella which it is suggeeted is the broken 
end of the deceased’s umbrella, were found, and, lastly, that 
the confession ®f accused No. 2 supporta the prosecution case. 

The first point relating to the admissibility of. the oral con- 
fession raises an important question of law. In the lowes 
Court the Public Prosecutor did not rely upon this confession. 
It has been relied upon by the learned Government Pleader 
here, and the question of its admissibility has been fully argu- 
ed before us. 

The facts which led up to the confession are thege. THe 
murder was committed on the 28rd November 1917. The fact 
of the murder was known on the 4th December when the dead 
body was discovered in the limits of Karale some miles away 
from Kolekarwadi. The police investigation commenced on 
the 20th December and.until 80th December apparently nothing 
was known about the offenders. On the 31st December the 
accused No. lewas arrested, and on the following day he was 
sent to. the Second Class Magistrate at Patan for a remand. 
The evidence of the Magistrate. is as follows: The Sub- 
Inspector of Malhar Peith sent to me accused No. 1 Maruti 
Santu on lst “January 1918 for в remand. I understand 
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А.:Ов, 7. that report to mean thate the police wanted that the 

1919 accused No. 1 should be remanded to their custody. Then 
e I questioned accused No. 1. Ialso asked him if he was 

e ill-treated ‘or tortured by the police. Accused No. 1 com- 
Мавот plained of no torture or ill-treatment, T questioned accused 
‘Morn No. `1 in yvespect of some property referred to in the Police 
Sub-Inspector’s report. I did not reduce that statement 
— to writing as there is a circular -order of the District 
Magistrate prohibiting Мерівітабез - from recording con- 
fessions in cases which are not triable by them. The state- 
ment -whioh accused No. 1 made to me was voluntary state- 
ment on his part. І refused to hand over accused No. 1 to 
Police custody and kept him in my custody until he was °sent 
to the’Sub Divisional Magistrate, on the 9th January 1918.” 

It is clear that the alleged confession was made in the course 
of the police investigation and before the inquiry or the trial 
commenced, It could have been recorded- under s. 164,° 
Criminal Procedure Code, but was not-recorded. The ques- 
tion is whether any ofal evidence in proof of the confession is 
admissible or in other words whether the confession is required , 
by law to be reduced to the form of а document within the 
meaning of s. 91 of the Indian Evidence Act. 

At the outset I may mention that in my opiniofi the reason 
assigned by the Magistrate for not recording the confession 
does not affect the question of law. The circular of the 
District Magistrate referred to by the Witness is not before 
йв; апа Iam not prepared to accept thé statement of the 
witness as accurately representing the effect of the circular. 
If what he states be right the District Magistrate has issued a 
circular which is directly opposed to the explanation to s. 164, 
Criminal Procedure Code, which provides that it is not neces 
sary that the Magistrate recordiag a confession should be a 
е Magistrate having jurisdiction іп, ће case. Itis quite possi: 

ble that thé so-called circular is merely а recommendation to 
the Magistrates to see that the directions, contained in . 
Supplemental Criminal Circular No. 17, Clause 2 C for the 
guidance of the police are duly followed. But whatever the 
circular may be, it cannot change the provisions of s.*164 and 

it has no legal effect so far ав the present point is concerned, 

J ghall first consider the proyisions of the Indian Evidence 
Act and thé Code of Criminal Procdtlure baring on this point 
without any reference to the reported cases. ‘Lhe generality 
of the provisions of в, 21 of the Indian Evidence Act relating 
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to admissions is qualified by the provisions of ЕВ. 24 to 29 relat- 

ing to confessions. Section 25 renders any.próof ofa confession 
made to в Police Officer inadmissible Section 26 provides 
that no confession made by a person while „ће i$ in police 
custody can be proved against him un!essit be made in the 

immediate presence of a Magistrate. This is subject to the 
provisions of s. 91 which provides that no evidence shall be 

given in,proof of any matter which is required by law to be 
reduced to the form of a dooumená* except the document itself 

or secondary evidence of its contents when that is admissible, 

In the-present case it is clear that no evidence is admissible 

to prove the contents of the confession if the confession is в 

matfer required by law to be reduced to writing. This brings 
me to the provisions of s. 164 which provides for the redording 

of confessions in the course of an investigation under Chapter 

XIV or thereafter before the commencement of the inquiry or 

trial. It is urged that the provisions of s. 164 are. merely 

permissive and have'no compulsory force as the expression 
used in subs. (1)'is “may, record". The ‘confession 

in question was such as could have been recorded under s. 164 

"by the Magistrate. On в consideration of the provisions 
of the’ section and its obvious purpose it seems to me to be 
clear that such a confession isa matter required by law to be 
reduced to writing within the meaning of s. 91 of the Indian 
Evidence Act? Sub-seotion (2) provide$ that such confes- 
sions (i. e., confessions referred to in sub-s. 1) shall be 
recorded and signed .in the manner provided in в. 864. The 
worda. of s. 364 аге mandatory. Sub-section (8) requires that 
no confession shall be recorded unless the Magistrate has 
reason to believe that 16 is voluntarily made. The terms of 
the memorandum which thé Magistrate is required to make 
at the foot of the record show the anxiety of the Legislature 
not’ only, to see that & confession is voluntarily made and that 
it is acctrately| ‘recorded but to couvey an assurance with the 
record that the Magistrate making it’ was in faot satistied at 
the time both : as its voluntary nature and as to its contain- 
ing а full i “and “true account of the statement. ® Taking the 
provisiqns of the section as a whole it seems to me that 
though the Magistrate has the power to réfuse to record it if 
he is not satisfied that it ig volantarily made, he has no Such 
option where he is«eatisfied that it is voluntarily -made. ° The 
expression “ may record” appears to have been used as the 
Magistrate has to ascertain whether the confession is volun- 
B 18, 
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tarily made. The section «ів no doubt permissive in that 


sense. But it is obligatory in the sense -that it must be re- 


e corded if it is found to be voluntarily made. It is hardly 


consistent withthe purpose and terms of this section to hold 
that the Magistrate has the option of réfusing to record it, 
even when he is satisfied that it is voluntarily made, if it is 
to be proved as a confession later on. 

The provisions of s. 583 have no direct application to the 
present case. But both it»terms and its existence indicate, if 
at all, that a confession under s. 164 requires to be made in 
writing. Under this section oral evidence is admissible under 
certain circumstances when the record of the confession does 
not satisfy the requirements of s. 164, But the sectioif has 
no application where there is no record of the confession and 
no attempt whatever has beén made to comply with the pro- 
visions of s. 164. The fact that a provision is made io admit 
evídence within certain defined limite tends to indicate that nc 
evidence outside those limits is intended to be admitted, 
Further the last clause of в, 583 which refers to s. 91 of the 
Indian Evidence Act also tends to show that the Legislature, 
has impliedly acquiesced in the view that the retord of a con- 
- fession would be а matter required by law to be reduced to 
the form of в document. 

In my opinion this construction of s. 164 is permissible in 
view of the observations in Maxwell on the Interpretation of 
_ Statutes, pp. 888,389 (5th Edition): "Statutes which authorise 
* persons to do acts for the benefit of otherf or as itis sometimes 
said for the public good or the advancement of justice have 
often given rise to controversy when conferring the authority 
in terms simply enabling and pot mandatory. In enacting 
Дав ‘they may’ or ‘shall if they think fit’ or ‘shall have 


power’ ‘or that ‘it shall be lawful for them* to do such acts. 


a Statute appears to use the language of mere permission; 
but it has been so bften decided as to become an axiom that in 
such cases such expressions may have—to say the least—a 
compulsory force and so would seem to be modified by judicial 
ө» position. On the other hand in some cases the authorised 
person is invested with a discretion and then those expressions 
"seem divested of that compulsory force and probably that is 
the prima facte meaning.” Jt isnoodloss бо cite insfAnces of 
other Stafutes, in which the word ‘may’ is held to have а 


compulsory force as after all whether the word ‘may’ has a 


ea 
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compulsory force in а particulare Statute must depend upon А. Cr J. 


the terms and the purposes of that Statute. 


An examination of the corresponding provisions of the , 


Code of 1872 in the light of the deoisions under that Code 
appears to me ір support the same inference, Sections 122 
and 846 of that Code correspond roughly to the pfovisions of 
ss, 164 and 364 in the Code of 1882 and in the present Code. 
In the Code of 1872 there was по separate section correspond- 
ing to s. 538 of the Codes of 1882 find 1898; but the last para 
of в. 346 contained provisions of а limited scope-which in the 
Codes of 1882 and 1898 took the wider form of в. 588. Under 
the Mode of 1872 it was held by a Full Bench of this Court, 
and the view was followed in other cases, that where the re- 
cord of a confession was inadmissible in evidence owing to 
some defect in recording it no evidence was admissible to prove 

, the terms of that record and that а confession was a document 
that was required by law to be reduced to writing for the 
purpose of в. 91 of the.Indian Evidence Act: see Reg. v. Bai 
Raian™; Reg. v.. Daya Anand, Hég. v. Shivya 9, and 

* Empress v. Daji Narsu™, In each of these cases there was 
some record Of the confession which was held to be inadmissible, 
But the point of these decisions, as I read them, so far as it is 
relevant to this case, is that in spite of the use of the word 
‘may’ ins, 122 the confession was held to be a document 
‘required by law to be reduced to writing within the meaning 
of в. 91. It is likely “that в. 583 was enacted to relax the 
rigour of this view. "This section is more comprehensiv$ 
than the last para of s. 846 of the Code of 1872. Tho 
history of these provisions suggests an inference in favour 
of the view which I take of в. 164. 


Y may refer here to two decisions of the Chiof Court of the 


Punjab which the learned Gdvernment Pleader has invited our 
attention to. That Court held*in Shera Singh v The Empress 
and Buta v. Empress? in effect that 3.164 merely authorised 
bat did not require the Magistrate to reduce the confession 
to writing and that oral evidence to prove it was ad. 
missible, The later decision was under thé Code of 
1882 and there was some record, though a defective re- 
cord, of the confession, The evidence sought to be admitted 
was clearly within the _gtope sofs 588 of the Code of 2882. 
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The earlier decision was unMer the Code of 1872 and in this 
case also there was some defective recotd of the confession; 
But there {һе learned Judges did not accept the view taken 
by the Full Beuch in Bai Ratan’s case. I do not see any 
reason why now we should be asked to ignore the view taken 
by this Court and to accept the view taken in the Punjab 
cases ав а correct interpretation of s. 122. It is quite possible 
that s. 533 represents а compromise by ‘the legislature between 
the two conflicting views. Чп the Code of 1882 the provisions 
of ss. 122 and 846 were reproduced with some modifications 
which do-not affect the present point. The change effected by 
в. £83 does not tough this ease. All that I feel concerngd to 
point out is that a confession under s. 164 of the Codes of 
1882 апа 1898 requires no. less to be in writing than one 
under the Code of 1872, " 


It is significant that the learned Government. Pleader has А 


not been able to cite а single ingtance in .Which a. confession 
that could have been but was not in fadt recorded under s, 
164 was allowed to be proved by the oral evidence of the 
Magistrate to whom it-might have been made. The case of 
Emperor v, Gulabu is against the contention ürged on be- 
half of the Crown. ldo not think that the fact that the 
Magistrate was conducting an inquiry in that case is sufficient 
to differentiate it from the present case. Herg the accused 


was produced before the Magistrate for a remand apparently’ 


under s. 167 of the Code of Criminal Procedure and the pro- 
Visions of s. 364.apply through в. 164. The тойо decidends 
of that case would apply to the present case. 

It is argued that it is anomalous that an oral confession 
made to any third person should be provable whereus such a 
cgnfession made to a Magistrate should not be capable of proof, 
It is also*urged that at any rate the evidence of the Magistrate ih 
his private capacity should be'held«to be admissible. This argu- 
ment ignores the distingtion which the legislature has recognisg- 
ed between a confession made when the accusede is free ( not in 
police custody ) and that made toa Magistrate in the course 
of an investigation under Chapter XIV. For reasons which 
it is not diffieult to conjecture the legislature has pfÓvided а 
a sp- cial rule as to the recording of сопѓеввіопв made in the 
courge of an investigation vader *Chapter XIV before the 
inquiry or the tria! has commenced.” And'that rule must be 
given effect to. Besides the accused appeared before the wit- 


(4) (1013) I. L. В, 85 АП, 260, 7 
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ness ав & Magistrate and the acowsed was. questioned, by the А. С J. 


Magistrate in his offibial capacity and not as a private individual, 
I do-not think it proper to draw a distinction which is not , 
based on facts and which has the effect of dofeating the pro- 
visions of law. , It seems to me that the contention on behalf 
of the Crown is directly opposed to the policy of # 164 and of 
the Criminal Cirenlars issued from time to time by this Court 
as to the recording of donfessions. 

Even.if the oral evidence were- &dmissible I do not see how 
it would be prudent to rely upon it, when such strict safe- 
guards.as are indicated by s. 164, Criminal Procedure Code, 
and the ‘Criminal Circular No. 17 are considered desirable to 
ensure:that the confession is voluntary and that it accurately 
represents what the accused has said. The oral evidence 
necessarily giyen after many days would lack that degree of 
assurance which the written record is expected-end required to 
give. Anyhow as I feel clear that the confession said to have 
been made before the,Magistrate of Patan cannot be proved, 
І need not consider,any further the valu’ of that confession. . 

The next thi g relied upon by the Government Plesder is 
the evidenoe'of the witnesses Exhibits 21-25 This is really the 
most important evidence against the accused; and I have 
given very anxious consideration to all that has been urged 


_ in favour thereof on behalf of the. Crown. It is urged not 


without force that there is nothing to show why these five 
witnesses Bhould falsely implicate accused No. 1. At the same 
time there. are certain general considerations which cannot bê 
ignored and which tell in favour of the accused. In the first 
place there is the broad consideration that a Court af Appeal 
has not the advantage of seeing the witnesses which the trial 


1919. 
-— 


Court has, and when that Court has not been able to trugt 2 


certain witnesses the Court of appeal should be slow +о differ 
from that Court in its appreciation of that evidence. With 
regard to two out of these five witnesses’ the learned Judge 
has made definite remarks. Опе of them (Exh. 21) is said to 
have given his evidence in a reckless manner and the other 
(Exh. 24) did not favourably impress the learited Judge. 
Generally speaking these witnesses failed to inspire the con- 
fidence of the trial Cogrt and we have to give due weight to 


that fact. Secondly, all ‘these witnesses knew about, this : 


murder if their evidence is true, on the 23rd' November. 
They said nothing about it until the z0th December. The 
police investigation commenced on the 20th December and 
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even then for ten days they did not break their silence. It 
must have been known in the village that the investigation 
was going рп, and if any of the real culprits were minded to 
concoct a story fo save themselves they had ample time and 
opportunity to do во: This circumstance derives some sup- 
port from the fact that accused No. 2adoptedthe unusual And 
rather suspicious course of going to Karad and surrendering 
himself to the Police there,who had nothing to do with the 
investigation ор the 81st DeGómber and of making a confession 
before the Magistrate at Karad on the 2nd. ‘Accused No. 2 is 
& relation of Babaji and Laxman who are witnesses in the 
ease. Thirdly, we bave the faot that though these witngsses 


' except, Dhondi speak of the presence of accused No. 2 their 


evidence on that point has not been relied upon and that view 
of their evidence has been accepted or at least acquiesced in by 
the Orown, as there is no appeal against his acquittal on the 
charge of the abetment of murder Fourtlily, we have the faot ° 
that three out of tliese five Witnesses, vi&, Aba, Laxman and 
Dhondi admittedly took part in the removal of the dead body; 
and it is obvious that they are interested in saving them- 
selves from the suspicion which would otherwise attach to 
them as regards this murder. Lastly, there is nothing to show 
as to how these persons came to be known to the Police for 
the first time as witnesses who knew of the murder but 
were not concerned with it. They came rather suddenly on the 
scene on the 80th and 81st December and all of them except 
Dhondi said thgt accused No. 1 had murdered the deceased 
in the presence of accused No. 2. These are in my opinion 
weighty ¢onsiderations and while apparently there is a bulk 
of evidence in favour of the proseeution, its quality is open to 


e question. 


Now if is important to remembtr that the mdtive such as it is 
equally affects accused Nos. 1 апф 2. It seems to me that the 
evidence in the case points rather to the general unpopularity 
of the deceased in the village of. Kolekarwadi «and not to any 
particular egmity with accused No.1. It appears from the 
evidence of the witness Dnyanu (Ex. 18) that the deceased 
һай conveyed а .iokid through him фо the ° tillagers 
to assist him in removing weeds from the forest plantation, 


' amd on the day of the murder. he "һай asked the witness to 


inform one Govinda Taral of Kolekarwadi that he was going 
to Kolekarwadi that very day and that the villagers were 


` wanted for removing the weeds, The witness had conveyed 


{ Y 
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p" intimation. Thus it was probably known that һе was 


going to the village that day, and the prospeet of his presence 
for further work must have quickened the feelings against 
him in connection with the impounding of cattle Ido not 
see any particular-force in the suggestion that the motive for 
the crime was probably the circumstance that the accused 
Nos. 1 and 2 had a special grievance against him in respect of 
the compensation which they along with two others had to 
pay to the Forest Department. But however that may be I 
do not see how accused No. 1 can bo partioularly singled ont 


. эв having a special motive to commit this crime as distinguish- 


ed from the witnesses or accused No. 2. The ‘murder was 
confmitted in the field of the witness Laxman (Ex. 23 ) whom 
the Judge suspects as being probably ¢ concerned in the murder. 
Such property as is identified is produced by the witness 
Laxman and ‘accused No 2, Laxman produced the umbrella 


ʻe, with the broen end belonging to the deceased and accused 
No; 2 produced the sxe and the penknife which belonged to 


the, deceased. * The explanation which the three witnesses who 


. helped i in the reméval of the dead body have given as to how 
they came tp be called by accused No. 1 to help him is entire- 
.ly unsatisfactory. There ів nothing. on the record beyond the 


fact that he is the son-in-law of the Patil to show that accused 
No. 1 is & man with any particular influence in the village. 
Under: these vircumstances the evidence of these witnesses 
must be viewed withe pu caution and suspicion when they 
вву that accused No. 1 alone murdered the deceased. It js 
needless to discuss this evidence in detail. I do not attach any 
importance to minor discrepancies in their'evidenge. I have 
considered this evidence with care and I am not satisfied that 
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they state the truth when they attribute the whole геврорві- ө 
bility, for the agtual murder to accused No. l; no doubt thee © 


assessors have believed them as to accused No, 1; but they find 
on that evidence that accused No, 2 is nof guilty. I am unable 
to. accept t that appreciation ag either donsistent or satisfactory. 
.. The learn J ndge was not prepared to rely, upon this 


| evidence and I cannot say that he was wrong is „Withholding 


his confidence from this evidence as regards acgused No., 1. 

I have nosdoubt i in this case ‘that the deceased was murder- 
ed onehis way to Kolekarwadi by the villagers; and it-is' pos- 
sible that the acoused No. 1 máy have been the myrderer*or ono 


, of the murderers. 1 have considered the theory that accused 


"No; 1 is at least one of the murderers, Bat on the evidence 


. 6 
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А. Ов, J. which is led to chow that heewas tha murderer, it is difficult 
1919 бо accept that theory. On this evidence it is as likely as not 
 . that he was concerned only in the removal of the dead body 

Интизар like some of the, witnesses and not with the murder. Ido 

Майн not think that the evidence is sufficient to'establish his guilt 
ANTU : 

Mong оп the charge of murder. 

Shah J, The circumstance that he pointed out the scene of offence 
—— where the broken end of an umbrella, probably the umbrella 
of the deceased, was found at some distance does not carry the 

` баве against-him any further. Jt shows his knowledge of the 
place of murder; but there are several witnesses who have 
that knowledge and if uhey бап possess that knowledge without 
being‘ guilty of murder 1 do not see any reason why in the 
case of accused No. 1 any further inference should be drawn. 
This knowledge is consistent with his innocence on the charge 
of murder, E 

Lastly, the confession of the co-accused made before the" 
Magistrate at Karad is relied upon 88. showing the guilt of 
accused No. 1. Apart from the obvious infirmity of such ‘a 
confession when it is retracted before the Committing Magis-, 
trate and at the trial, as in this'case, І do not tee how this 

“confession can be any better evidence than the evidence 
‘of the witnesses which I have already dealt with. It would 
be rathér anamolous that a confession made by a person which 

. is not good enough to establish his own guilt, should be relied 
upon to éstablish the guilt of a co-actused. Even treating 
"iim as a witness, which be is not, I would’ not trust ‘him as 
regards accused No. 1 having regard to his subsequent retrac- 
tations and his suspicious conduct in going to Karad, and in 
making the confession there. I have déalt with these items 

` of evidence separately. But taking them all together Гат not 
satisfied*that accused Мо, 1 iseshown to be guilty of murder. 

" ‘I would therefore dismiss the appeal, The bail bonds to'be 

cancelled. It is to*be regretted that the brutal murder of the 
forest officer remains unpunished. ‘It may be. possible, how- « 
‘ever, to initiate proceedings, if they have not been already 
‘initiated, against the persons concerned in.the removal of the 
‚ dead body under s. 201, Indian Penal Code, Lee 


Has warp J.—The accused Maruti Santu has been agquitted 
of the charge of the murder or the'23rd November 1917 of-the 
forest beat.guard Aba Gudhan in Kolekarwadi, a forest village 
inthe Taluka of Patan. Tho two assessors Were of opinion 
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that the accused was m bute different view was taken by А Cx J 

the Additional Sessions Judge of Satara Hence this ар peu 1919 

' by the Government oí В. mbay. аА 
The accused Maruti had suflered together wiih other v illagers v. 

for grazing cattle without permission in the Jo:est of Kolekar- а 


wadi which was in the beat of Aba Gudhan andma Jove-Was вони 
lost between the villagers and the forest guards as explained Hayward J. 
by witness No. 6, the forest round guard Laxman Dhondi, and 
witness No. 2, the range forest offcer Mr. Lobo. On the 28rd 
November 1117 Aba Gudhan sent word through the witnesses 
Nos. 8 and 9, Dnyau and Govinda Mahars, that he wanted the ° 
villagers to help in weeding the forest plàn'ation and the same 
day'set out for Kolekarwadi. He carried his axe of office and 
his umbrella and was helped by the witness No. 10, Daji Mahar, 
on his way to, Kolekarwadi. It is alleged that the accused 
Maruti Santu and another Maruti named Maruti Raoji met Abd 
° Gudhan that same afternoon and that Maruti -Santu struck 
him .оп the head with-gn axe while Maruti Raoji was struggl- 
ing with him. This was seen from ninety yards off by witness No. 
. 12, Aba Santu, and from a greater distance by witness No. 11, 
Babaji Balos. The two Marutis were-also seen standing be- 
sides the prostrate man by the other‘men who мөгө attracted 
by their crids namely witnesses Nos. 13 and 14, Laxman and 
Daulata. This occurred in the Nagli fields in the hills of:the 
village of Kolekarwadi. It ів further. alleged that the two 
Marutis that same night forced the witnesses Aba Santu and 
Laxman and witneds No..15, Dhondi, to help them take the dead 
body seven miles off into the forest of, the village of 
Karale. It was there found on the 8rd December 1917 anal showed 
three: axe-wounds on the, head upon examination by 
the ‘Sub-Assistant Surgeon. The two Marutis were im: 
plicated by an informer on the 80th December 1917.° Maruti 
Santu pointed out the scene or the murder, on the 81st e 
December 1917, where blood was found, unt the broken end of 
~ the umbrella of, Aba Gudhan.. He was arrested und admitted 
his guilt but. the.admigsion was not recorded чо writing on the 
Ist January 1918 by.the 2nd Class. Magistrate of Tuas The 
roat of the umbrella was prcduced the same day by the witness 
- Laxman and & two anna piece removed from ‘Lhe dead body was 
also prdtiuced by the witness. D)hondi, «Maruti Raoji вцрве- 
quently produced ье penknife and.axe.of -Aba Gduhan. He ° 
had admitted bis guilt after surrender and the adinission -had 
been recorded in writing on: the 2nd January 1918 -by the 
К 136, 
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А. Ов, J. First Clasa Magistrate of Катай. The Assessors were both 
1919 satisfied on this evidence of the guilt*of Maruti Santu 
mee but not of the guilt of Maruti Raoji. They were 
Ы divided as to the guilt of Maruti Raoji of the minor 
ат offence of getting rid of evidence of the murder. The Addi- 
Morn tional Sessions Judge disagreed with them as to the guilt of 
Ноўшата J. Maruti Santu and agreed with one of them as to the guilt of 
— Maruti Raoji of the minor offence of getting rid.of evidence of 
the murder. This appeal ref&tes to the acquittal of. Maruti 
Santu of the murder. No appeal as regards Maruti Raoji has 

. been made by the Government of Bombay. 

It is olear on these facts that the decision depends Е 
on the Weight to be given to the evidence of the witnesses Aba, 
Bsbajij Laxman, and Daulata, Aba was certainly a "direct 
witness and some of the criticisms in the judgment would 
Hardly appear justified on the record but at the same time he. 
was himself implicated in the removal of the dead , body. and 
has given an improbable explanation of hie help in that matter. 
Babaji was no doubt æn unsatisfactory. witness. He denied 
any direct knowledge of the matter until cross-examined 
asto what he had stated to the Committing * Magistrate. 
Laxman and Daulata were again not entirely satisfactory. 
They both gave rather improbable explanations of their help 
being sought for the removal cf the dead body and it was. 
Laxman who produced the umbrella while the witness Dhondu, 
who also assisted in the removal of thé body produced .the 
two anna piece said to have belonged to the*deceased. It ought 
not moreover to ke forgotten that these witnesses did not relate 
their versjon of the matter till more than a month after the 
murder. The Assessors believed, these witnesses and. their 

* statements have indeed left theimpression on my own mind of 

* substantial truth but they no doubt laboured under the infirmi- 

ties indicated and it would not be .possible therefore profitab- 

ly to press this view*against those held both by the Additional 
Sessions Judye and my learned brother. А 

, The confessions do not materially modify the position. The 

confession of “Maruti Santu was oral and not entitled to great 

weight in view of the fact thatit was not thought worth while 

to take the usual stéps to have it formally recordéd in writing. 

It was, however, prima facre relevant under ss. 21 anf 24.t0 

. 26 though. it had to be proved by oral testfmony and: not by. 

the production of any writing duly recorded by apy Magistrate 

under в. 80 0f the Indian Evidence Aot The confession of 
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Maruti Raoji on the other hand though recorded in writing 
was-not one “affecting himself" as regards ‘the murder. It 
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really exonerated himself from the murder. It was, therefore, , аба 


not relevant against any other person tried jointly for the 
murder under в. £6 though it had been duly proved by the 
production of the writing recorded by the First Class Magi- 
strate under s, 80 of the Indian Evidence Act. It is not strict- 
ly necessary in this view to discuss ‘whether the oral state- 
ment was not irrelevantas matterrequired by law to be reduced 
to writing within the meaning of s. 91 of the Indian Evid-nee 
Act by reason of the provisions of ss. 164 and 583 of the 
Criminal Procedure Code. It seems desirable however to 
point out that oral statements during investigations have no- 
where expressly been required to be reduced to writing. It 
was, therefore, held in Reg. v. Uttamchand K apurchandO 
that oral statements were not rendered _ irrelevant 
under в. 91 of the Indian Evidence Act by reason 
of the reference to the writing in s. 162 of the Criminal Pro- 
cedure Code; though it was assumed dn the other hand in 
Reg. v. Bai Ratan that oral statements were rendered irrele- 
vant under s. 91 of the Indian Evidence Act by the permission 
to record them in writing given to Magistrates under s. 164, 
Criminal Pfocedure Code. The assumption though subsequent- 
ly repeated requires scrutiny as the word used was 'may' 
record and not ‘shall’ as in the provision felating to record of 
evidence on enquiries’and trials, and ‘may’ could never mean 
‘shall’ so long as the English language should retain its mear- 
ing as declared in In Re Baker: Nichols v. Beker, by Cotton 
L. J. If the statements should be recorded in writjng under 
the permissive power, then no doubt they ‘shall’ be recorded 


in & particular manner and ‘shall’ have a memorandum at the * 
foot as to the manner in whigh they were recorded and fo * 


doubt the manner їп which they were recorded would be 
matter required by law to be in writing end no other proof of 
that matter would have been relevant but for the exclusion of 
в. 91 of the Indian Evidence Act by s. 653 of the Criminal 
Procedure Code. But if the statements should nôt be recorded 
in writing under the permissive power, then they would be 
unaffected either expressly or impliedly My reference to the 
provietons of s. 91-of the Indiau Evidence Act in provisions 
relating to proof cf the recorded. writings under s. 533 of the 
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Criminal Ргове1пге Code, 1% moreover, it- was intended to 
make oral statements, which would be relevant when made 
eto private persons, irrelevant when made to Magistrates, 
then there wouldssurely have been @\press provision that such 
statements should not be provel except by writings ‘duly re- 
corded by Magistrates It would not have been left {о mere 


Hayward /, plication from the provisions relating to the manner of 


proof of such writings when recorded by Magistrates under 
в. 533 of the Criminal Proce lure Code. This was no doubt urged 
without success in Emperor v. Gulabu“ before a bench of the 
Allahabad High Court. But it should in my opinion be given 
farther refl. ction with due deference to those learned Judges 
should the matter hereafter be brought up in this Court. 


Appeal dismissed, 





CRIMINAL REFERENCE. ° 








Before Mr. Justice Shah ani Mv, Justice Hayward, 


EMPEROR 
v. 
VISHVANATH VISHNU JOSHI.” 2 


Oriminal Procedure Code ‘Act V of 1898), Sec, 190 —Outile Trespass Act I of. 1871) 
Bec. #0— Magistrate —Cognizance of offences—Atthorization af Magistrate, 
A Magistrate, authorised under в 190 of the Criminal Procedure Code, 
1808 to take cognizance of offences upon receiving complaints, can take 
* cognizance of an offence under в 20 of the Cattle 1 Trespass Act, 1871, even 
in the absence of & special authorization in that behalf, 


THE acaused were charged with the offence of illegally 
seizing three she-butfaloes of the,complainant, under в. 20 of 


* the Cattle Trespass Act, 1871. They were placed for trial 
" before K.*S. Sachaye Second Class Magistrate’ of Patan; but 


were acquitted ander s, 245 of the Criminal Procedure Code, 
1898. Nag , 
The District Magi-trate of Satara referred the case to the 
High Court. observing as follows :— І 
“The Mngt frate, Second Clasa, Patan, was not svecially émpowered to 
entertain comp'sn!s under « 20 of the Cattle Trespass ot nor was Фе autho- 
vised to try the case hy the District lagistrate and so he was nt competent. to 
ty the case It is only the District. Magistrate or ө Magistrate apeoladl]y em. 
powereg Hy Government who oan enter ain suh oomplaints and try them and 





* Uriminal "elerence No м 1919, trate of Satara, - d 
made by J. Ghosal, District Мариз. (1) (1913) É L, R.*35 АП.:980; 
о è v e 
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nob any Magistrate unless he is authorisedby the District Magistrate to try А. On. J. 

such complaints”. à . 1919 
There was по appearance. , — 


* BiupPEROR 


Suan J.—We think that the Second Class, Magistrate had 
jurisdiction to'deaI with the complaint. The only ground 
upon which the District Magistrate has .suggested¢hat he had 
no juriadiction is that he was not specially authorized by the 
District Magistrate to deal with complaints under s. 20 of the 
Cattle Trespass Act. There is nee” suggestion, however, that 
this Second Claas Magistrate was not authorized under s. 190 
of the Code of Criminal Procednre to take cognizance of offences o 
upon receiving complaints, and it must be taken for the pur- 
poses of this reference that he was во authorized. No further 
special authority to take cognizance of complaints "under 
в, 20 of the Cattle Trespass Act is needed in view of the 
definition of the word ‘ offence” in в. 4, cl. (o), whick 

*inoludes any act in respect of which a complaint may be made 
under в. 20 of the Cattle Trespass Act. It is clear from the 
Second Schedule of the Code of Criminal Procedure that 

_ offences under special Acts punishable with imprisonment for 
less than onesyear or with fine only are triable by any Magis- 
trate. We think, therefore, that the Second Class Magistrate 
had jurisdiction to deal with the complaint. This conclusion 
derives support from the decision in Budhan Mahto у. Issur 
Singh. ? y ©, 

We direct the record and proceedings to be returned. 

o 


v, 
VIBHVANATH 
— 


Order pccordingly. 





CRIMINAL REVISION. 


Before Mr, Justice Shah and. Mr. Justice Hayward, — * A" 
In v6 RAJASAGEB RASULSAHEB. 1919 o 
Mahomedan law— Divorca— l'alaknama — Registratjon— Dead not executed in Pa 
presence of Kazieor wifa— Communication to wife within reasonable time, June £C 


A talakwama (deed of divorce: made by a Mahomedan in the presence of 
witnesses and duly registered is valid in law, although Ф «із nob made 
either ju. the presence of a Kasi or the wife. and nob communicated to the 
latter immediately on its execution, provided ib comes to her knowledge 
withig a reasonable time from the date of іса execution. 


ee WOOT) 0 OE 
* Criminal Application for Reyi- rate First Class ab Bijapur, confirmed 
sion No, 91 of 1)19, from an order bv A. С. Wild, Sessions uudge of 


passed by К. V. Jdbhi, City Magist- + Bijapur. А Я 
P (1) (1907) L L, R. 84 Cal, 926, 


. i 
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А. On J. Оме Khatijabai (wife of Reiasaheb) obtained from a Magis- 
1919 trate an order for maintenance for herself and her child, 
раи e under the provisions of к. 488 of the Criminal Procedure Code, 

Razasauge 1898, on the .2rjl July 1918, at the rate of Rs. 10 per month, 

ВАЙЛВАНЕВ —— Rajasaheb executed, on the 14th August 1918, a talaknama 


° - (deed of divorce) divorcing his wife Khatijabai. The deed 
was executed in the presence of witnesses and duly registered, 
Neither the Kazi nor the wife was present at the execution; 
nor was it immediately communicated to the wife. 

On the 4th Decembsr 1918, Rajasaheb applied to the Magis- 

: trate stating that he had a're«dy divorced his wife; that he 

was no longer bound to maintain her; and that the order for 

maintenance should therefore bo cancelled. : 
The’ Magistrate declined to pass the order, as he was of 
opinion that the talaknama was invalid, for the following 
reasons ;— ] ‚ 
Among the cases which were shown to the Court there are two (Т. І, В, 

80 Bom 537; L L К, 7 Bom, 140) in which the divorée is given in writing; in 

both these cases the writing,is executed in the presence of Keegi. In tho pre- 

sent case the writing called Talaknama is registered before the Rub Registrar, . 

Bijapur, The principle laid down in Sarabas’s cuse is that the writing must be 

manifest and customary ‘he writing in question is no doubtemanifest but I 

doubt whether it сап be oalled customary Nowhere it ів laid down in Maho- 

medan law what the custom is. Г ut from the two cases reforrgd to above ib 
oan be gathered that such a writing shoulu be before а Kasi (who is considered 
as the religious head of the Mahomedan community) The l'alaknama in the 
present cage is not exeoutfd in this way. It cannot therefofe, in my opinion, 

be called customary. А 

. Rajasaheb applied to the Sessions Judgeggainst the order. 

The learned Judge, however, dec:ined to disturb the order, 

though he was of opinion that the talaknama was valid, on 


the following grounds :— : 
The learned Magistrate has apparently referred to the case reported in 
К, 30 Bom 637 when he says that the writing of divorce must be mani- 
fest and customary and he seems to thinksthat this divorce cannot be said to 
be made by a customary writing because the deed was nob prepared in the 
* presence of the Kazi ag was the case in the nuling reported in I, L. В. 30 Вот, 
537. It appears however thatthe meaning of “ous omary" is only that the 
writing is properly supersoribed and addressed and such a9 is written to an 
absent person and bears on its face from sch а one to such a one: See Baillie’s 
Mahomedan ГАФ, pp. 23’ and 233 The Talaknama in the present сазе fulfils 
these conditions and is therefore customary. Even were it not во, and it were 
a writing manifest but ооб ous'omary it would effect a divorge, (vide, Baillie, 
page 23%) as the inte.:tion to divorce is clearly expressed. I hold then-that the 
applicant has in faot divorced his wife by the Talaknama, .. 
Rajasaheb applied to the High Coart, e 


Н. B. Gumaste, for the applicant.—Thé lower .Court has 
held that the talaknama registered by my client effects a 
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voi xxi j THR BOMBAY LAW REPORTER: * 1087 


valid‘divoree,. ‘In this:view of the case, the order for main- А. Ов, d. 
tenance ought to bewet aside, aB the husband is not legally 1919 
bound to maintain a divorce! wife: Secondly. the maintenance , TT 
fixed by the trial Magistrate was on the basis of Es. 8 for the un m 
child and Rs. 7 for the mother; and therefore as the wife ів Ras! LSAHER 
subsequently divorced the award of maintenanee must be  " 
reduced. 


V. D. Limaye, for the opponent.—I submit that the 
talaknama does not effect a valiff divorce under the Maho- 
medan law and hence no effect can be given’ to it, The 
essential requirements of а valid talaknama in writing are ° 
thatthe writing must be addressed to tha wife and immediate- 
ly sent.or communicated to her. In the present cage the 
talaknama was only registered before the Sub- Registrar of 
Bijapur and nothing. was done to communicate the same to my i 

client. In Sarabai v. Rabiabai® it was held that if an 
attempt was made by the husband to communicate & written 

Лапато бо ће wifeand it failed on the wife’s avoiding the 

:' gommunication, the divorce was valid.’ In the present case ` 

- there is not even an attempt after the Фа!'а&таты was written 
to communicate the same immediately to the wife. The mere 
fact that it came to the wife's knowledge after some months 
in these proceedings would not validate the once invalid docu- 
ment: Further, the talaknama is not before the Kazı who is 
authorised tc record marriages and divorces nor before the 
father of the wife, which appears to imply cL to 
the wife under the Mahomedan law. 

In Hamilton's Hedaya ( Bk. IV, Chap. T) Talak i is defined 
thus: “Talak in its primitive sense means dismission-ein law 16 
signifies the dissolution of & marriage or the. annulment of 
its legality by certain words.” The essence of a Talak is 
certain words which imply imfmediate communication to some 
person. spoken to and Mahomedan law has regarded the e 
communication to a Kasi or "father of the’ wife as equivalent 
to that to the wife. But as society developed and its members 
lived in distant places along with the pronouncement of oral 
divorce, divorce by writing cume to be acknowledgéd ав а pro- 
per form; but the essence of the Talak still remained, viz., there 
must be an immediate qgommunication or attempt to communi- 
cate to ‘fhe wife. In the présente case there Was none and bence 
the talaknama will not pass a valid divorce. ғ à 


(10° (1900) L L К. 3U Bom, 037; 8 Bom, і, te, 8b. — 
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А, On. J. 


1919 
— 


In re 
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The two cases of Asha Bib v. Kadir Ibrahim Rowther™ 
and Ful Олот v. Nazab Ali Chowdhry®s are distinguishable 
e from the present case because there the question of divorce 


Батаванив by 8 ta/aknume jn writing did not arise. 
Rasvisanxs Further if the Court holds that the divorce „18 valid, then 


umm] 


the order ofemaintenance should stand since my client is law- 
fully the guardian of the child, 


Snax J —The parties to this application are РАР 
The wife applied to the Magistrate in the first instance for 
maintenance for herself and her daughter. An order was 
made by the Magistrate under в. 438 of the Criminal Proce- 
dure Code, on the 22nd of July 1918, awarding her Re, 1Q per 
month, for their maintenance. The husband executed a talak- 
nama, on the 14th of August 1918, in the presence of witnesses 
and that document was registered. Subsequently, on the 4th 


of December 1918, he made an application to the Magistrate , 


for the cancellation of the said order in favour of his wife on 
the ground that he was no longer bound to.maintain her. 
The learned Magistrate was of opinion that the talaknama 
was not valid as it was not made in the presence of a- Kazi 
and that there was no ground to cancel his previous order. 
The husband then applied to the Sessions Court, But that 
Court refused to take any action on his application, though 
it was of opinion that the talaknama was valid, He has now 
applied to this Gourt for the revision of the order made by 
the Magistrate on the ground that the tglaknama is valid 
and that the ampunt of maintenance should be reduced pro- 
portionately. = 

І am of opinion that the éalaknama is valid according to 


Mahomcdan law. It is true thet it was not made before a ` 


Kazi, that it was not made in the presence of the wife, and 
that no ‘attempt appears to have been made immediately on 
the execution of the talaknama tò communicate it to her. 16 
is clear, however, on these proceedings that this talaknama 
came to the notice of the wife at the latest wheh the husband 


made the pregent application for the, cancellation of the pne 


vious order for maintenance, 


Mr. Limaye appearing for the wife has contended "that the ` 
talaknama is not valid as no attempt was made immediately | 


to communicate the same to the wilg. He, has not, however, 
been able to cite any authority in support of this proposition; 


(1) (1909) I, L. R, 33 Mad, 22, &) (1008) L L A. 86 Cal 184 
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and all that appears necessary ig that the fact of the iglak А. Ов. 7. 

having been effected must come to the notice of the wife. 1919 

There is nothing to show that it must be brought to the notice, 

of the wife within a particular time from the dete on which masasamms 

it is executed. In the present case the ialaknama came to КАЗОТААНЕВ 
her knowledge within a reasonable time from the date ofits ° 
execution; and that seems to be sufficient to satisfy the require- 
ments of the Mahomedan law. The observations in Surabat 
v. Rabiabai™, Ful Ohand v. Маа Ali Chowdhry® and Asha 
Bibi v. Kadir Ibrahim? bearing on the point support this 
view. Iam, therefore, unable to agree with the Magistrate 
that the talaknama is invalid. 

Taking the talaknama to be valid, the question is whether 
any case for the reduction of the amount of maintenance is 
made out. The ialuknama states in termg that one of the 
reasons for the divorce was the fact that the wife had obtain- 

* ed an order ‘for maintenance. The child whose maintenance 
is obligatory upon tig present petitioner is said to be about three 
years old. The mother is entitled to &һө custody of the child 
and it is not disputed before us, and indeed it cannot be dis- 
puted, thatthe petitioner ів bound to provide adequate main- 
tenance for the child. No doubt at first sight it would appear 
that some reduction might fairly be made in favour of the 
petitioner. But having regard to the circumstances under 
which this td'laknama came to be executéd and to the necessity 
of keeping the child-with the mother, I do not think that any 

reduction would be appropriate. : А 

On these grounds, I would not reduce the smount of .main- 
tenance which was awarded in the first instance for the wife 
and the child, but would allow that order to stand making it 


clear that it is for the maintenance of the child only. ә 
І would discharge the rule D : e е 
HAYWARD J.—I concur that no reason has been shown for o 


reducing the maintenance granted by the Magistrate. It is 
true that that maintenance was granted both for the infant 
child and the. wife, but it would, in my opinion, only be sufi- 
cient for the maintenance of the infant child even “if supported 
by the’éppopent not as а wife but as а third party as pointed 
out by the learned Segsions Judge. 
It has been argued that'the wife has been duly divorogd and 
is therefore in the position of a third party. It is not strictly s 
(1) (1905) L L° R, 30 Bom, 537; (2) (1808) I. Һ R. 36 Cal 184, 
8 Bom, L, R, 85. (3) (1909) L L. Б. 83 Маа, 22, 
R, 187; . E" 
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A. Ов, J. necessary in the view taken of the sufficiency of the mainte- · 
1819 nance to decide the question. There is, however, в clear divorce 
pe. , in writing registered which could leave no doubt whatever ‘as 

A de to the intefMtion фо divorce the wife. It is also clear that 

RAsUuLsAH"5 knowledge of this intention was brought td the notice of the 
‚ Hayward J. wife not many months afterwards by these very proceedings 
= taken before the Magistrate. It seems to me that the divorce 
was wrongly held to be invalid by the Magistrate and that the 

correct view of the matter ‘mgs taken by the learned Sessions 

Judge. It would appear that there is no provision requiring 

: that the divorce should be pronounced in the presence of .the 
wife or that it should be immediately communicated to her 

under Mahomedan laf, and these views find support in* the 
recentrdicision of Sarabai у. Rabiabai™ in this Court, which 


. was approved by the Calcutta High Court in the case of Ful 
E Chand v. Nazab Ali Chowdhry® and by the Madras High 
Court in the case of Asha Bibi v. Kadir Ibrahim. * 


The rule, therefore, should, in my opylion, be discharged. 
А . Rule discharged. 





‘ e 
Before Mr. Justice Shah and Mr, Justice Hayward, 


1919 EMPEROR . 
-— v. 
July 10 i KONDIA GOPAL KATKARI.* 


Workmen’s Breach of Vontract Act (XIII of 1859), Sec. £-Contract by a Kathodi— 
e Charcoal burner receiving advance and working it offby his wages— Family of 
^ the workman aisting him in the work— Food charges of the workman's Jamily 
paid by employer" Employer writing off the charges only if the workman 
returned to work in ihe following season—Oontract, neither fair nor reasonable, 
The applicant, a charcoal burner (Keathodi), received from the complain- 
ant a cash advance of Ra, 15, under a writing which bound him to work ds a 
Kathodi from the 155 September 1018 to the 18th Jtne 1919, and which 
fixed his wages ab the rate of two annas per bag of charcoal ; the wages to 
be set off against the sums advanced afld to be advanced, It appeared that 
in à season of ten monthf, a Kathodi and his family turned out about 300 
bags of charcoal and earned only Ra 37.8for the work. The wife and child- 
ren of the Kathodi were not paid separate wages for their work, though the 
employer*met their feeding and other oharges. Those charges were written 
off by the employer in case the workman turned up for work* Uuring the 
following season; ofher wise, they were treated as advances made to the 
. "Oriminal Application for Revi- , (Ы (1008) L L R. 30 Mom, 637; 
sion No. 125 of 1919, from an. order . *8 Bom. L, R, 35. А 
passed by V. H. Thakur, Resident (2) (1908).L L. B, 36 Cal 184 __. 
` Magistrate, First Class, ot Bandra. (3). (1909) I. L, R? 33 Mad. 22, 
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.Kathodi, The applicant having failgl to work under the agreement, the А. Cn. 1. 


complainant prooeedgd against him under the provisions of the Workmen's 
Breach of Contract Аоб, 1859:— 
Held, that inasmuch as the contract of service was nether fair nor 
reasonable, the applicant had a lawful or reasonable $xouse to neglect ог 
- refuse to perform the work; and that he could not therefore be proceeded 
against under the Workmen’s Breach of Contraot Act, 1850? 

PROOEEDINGS under the Workmen’s Breach of Contract 
Act, 1859. 

The complainant Sharfuddin Е а forest contractor. 

On the 27th May 1918, the accused Kondia, who was a 
Kathodi (charcoal burner) received an advance of Rs. 15 
from the complainant, and passed to him an agreement whereby 
he (the workman ) agreed to work as a Kathodi from the lst 
September 1918 to the 15th June 1919, atthe rate of two annas 
per bag of ‘charcoal, which rate included bis boarding 

. charges and txavelling expenses. The agreement is set out in 
the judgment of Hayward J. 

It appeared that charcoal burning required special skill and 

none but Kathodiecould do the work. The Kathodi did not 

* do his work single handed, but was assisted by his wife and 
children. The feeding and other charges of their family mem- 
bers were mgt by the employer. The employer wrote off these 
charges, in case the Kathoditurned up for work in the follow- 
ing season; otherwise, they were debited jo him and formed 
part of the advance to, him. 

The applicant wąs serving the complainant under the above 
arrangement for a period of six or seven years. In 1918, he 
was seduced by another forest contractor to break his contract 
with the complainant. . 


1918 
— 

° EXPEROR 
v 
Konpra 
— 


The complainant, thereupon, анай these proceedings „ 


against the applicant under ша Workmen’s Breach of Contraat 


Act, 1859. 
The trying Magistrate wag of opinion that the contract in 
question was fair and reasonable, on the following grounds:— 


A Katkari is а good and hardworking workman and he manufactures, with 
the assistance of others and hia family, about 300 bags of chargoal i in & season 
of ten months. His earnings therefore at two annas a bag woultl come to Ra, 
87-8-0, but he requires for himself and his family about annas 12 per day as 
feeding charges, er Rs. 22-8-0 per month or Re. 29» for ten months, The 
contracto; makes wholesale purchases of corn and other things for all his 
workmen and distributes them and so there is no danger of а Bania ohgating 
the ignorant Kathodies. * Adding to these travelling expenses And occasional 
tips of liquor on holidays his total earnings would come to about Ra. 300 or 
Re, 1 per bag of charcoal and it is а fair amount of wages for the improvident 
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and half barbarian tribe like the Katkaries to earn. The oonditions of the 
contracts are bhereforó both fair and reasonable and thg contractis for the work 
of charcoal burning and no other. The Katkari as a rule does not work off the 


* total amounts qf advanoe he receives nor any old balances are carried forward, 


and it would be futilesto do во for he would run away in that case. 

The applicant was consequently ordered to go to work with 
the complairfant under s. 2 of the Workmen’s Breach of Con- 
tract Act, 1859. 

The applicant applied to the High Cotrt. 


S. Y. Abhyankar for P. Вајта. for the applicant.—We 
submit that there was really no advance for work within 
the meaning of s. 2 of the Workmen’s Breach of Contract Act 
but a loan. Supposing there was a fresh advance for ethe 
work yet the agreement being unconscionable ought not to be 
enforced. · The fact that the agreement is not enforceable is a 
lgwful excuse within the meaning of s. 1 of the Act. The 
agreement is nothing but a species of bondage for a whole 
family on a pittance of Hs. 87—8—-0 for tem months. ` 


S. S. Patkar, Government Pleader, Tor the 'Crown.—The 
lower Court finds that the petitioner with his family serves on 
the works of the opponent for the last six or seven years and 
that the terms of the ‘contract are just and equitable.: this 


Court will not in revision interfere with those findings. The. 


present order is only against the petitioner and he may or he 
may not take hisfanfily оп the work. He takes’ them because 
it is probably convenient for him to do so and they earn their 
wages separately. This is merely a dispute between two rival 
contractors and whatever relief this Court may give will not 
reach the ,petitioner; in fact the lower Court finds that the 
petitioner has already entered into a contract with the rival 
contractor on more onerous terms and asa result has dishonest- 


х ly broken his conti&et with the gpponent. ‘he contract only 


refers to one item of the many in fhe manufactureof charooal 
and that is the rate for burning; Put the petitioner receives 
separate wages at different rates for cutting, pjling, carrying 
etc.; and the Court cannot say with certainty on the evidence 
before it the® the rate of two annas for that particular item 
is too low, eo 


W. B. Pradhan, for the opponent. , UN es . 

ЗнАн J.— This is an application againsten order made by 
the Resident Mayistrate of Bandra under Act XIII of 1859. 
The contracts in question are between certain Kathodis and the 


e. 
3 ? э, 
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complainant. The contracts relafe to the work to be done as A. Ов. д. 
charcoal burners from the 1st of September 1918 to the 15th 1919 


of June 1919. They refer to certain small advances in cash, 77 
and the rate of wagesisfixed at twoannas per bag of charcoal. ae 
They also provide that the wages should be set off against the Кокил 
sums advanced and to be advanced to the workmep. sha J. 


It has been found by the Magistrate that "а Katkari, if he — 77 
is a good and hardworking workman, manufactures with the 
assistance of others and his family about 800 bags of charcoal 
in a season of ten months. His earning therefore at two annas 
a bag would come to Rs, 37-8-0." In plain terms the result of 
this contract according to the finding is that when a work- 
man*with his whole family works for Фп months, he earns 
Rs. 37-8-0, that is, he earns nearly Ев. 4 per mensem. • It is 
admitted by the complainant in his evidence that the wife and 
children of the Kathodi work with the Kathodi, that they, o 
are not paid sóparate wages for their work and that their 
labour is also included in the rate, It is also admitted by 
him that though he feéds them, he could charge them for the 
, Same and would do so in case the workmen did not return to 
work for theefollowing season. Taking the terms of the con- 
tract as stated in the document with the finding of the 
Magistrate and the facts admitted by the complainant, I am 
wholly unable to accept his conclusion that the conditions 
of the contrac? are fair апа reasonable. № is suggested before 
us that these workmen get some further remuneration under 
some other arrangement or contract. But there is no evidenog 
in support of this suggestion. The fairness of the contracts 
must be determined on the evidence on the "record; and it is 
. hardly possible to treat these contracts under the circumstances 
established to be fair or reasonable. The workmen refused to о 
work though thay received the advances; aad the qyestion $s о 
whether under the circumstances it is established that they 
had no lawful or reasonabts exouse to neglect or refuse to 
perform the work as contemplated by the Act. Having regard 
to the terms of the contract it seems.to me that it cannot be 
said that the workman had no lawful or геввопађіе excuse to 
refuse to,work. The learned Magistrate has referred to some 
other facts which go to show that the complainant treats his 
worknfen with a certain, degree of consideration. But it 
appears from his evidence that the consideration „һе shows to 
the workmen means an addition to the legal dues recoverable 
. from them, No doubt it is claimed that if these-persons would 
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А. On. J. return to work for the next sgason, he would not charge them. 


1919 
= 


the dues of the' pfeceding season. But аё ів a matter of con- 


4, cession on his part and not of any right of the workmen under 
Емривов * 


v. 


the contract. I go not think that on such ‘considerations: the 


Korva terms of a ‘contract which may not be otherwise fair can he 


BhahYy, 


— 


Ў 


treated as faig for the purpose of determining whether the work- 
men had а lawful ог. reasonable excuse to refuse to work, 
There ів по question on the present proceedings of the civil 
liability of these workmer «pr the moneys received or for 
breach of contract. But all breaches of contract are not within 
the scope of the. Act. І am satisfied on a consideration of the 
terms of the contract and the other circumstances which are 
not in dispute that in*the present case the omission on *the 
part ofthe workmen to perform the work did not render them 
liable to be dealt with under Act XIII of 1859. ue 
- I would therefore make the rule absolute and set aside the 
order of the Magistrate. E ui fs 


Hayward J.—I concur that the order should be set aside as 
proposed by my learned brother. : 
The charcoal burners entered into this contract. with the 


contractor: “І bind myself to work for a seasdn from let . 


September 1918 to 15th of June 1919, Therefore you have 
paid me at my request in advance cash Rs. 15. I bind myself 
to work for you till the amountjs paid. The conditions of 
payment of your money, which is to be paid off by working, are 
that for my personal labour in preparing ‘charcoal account 
will be made at the rate of two annas per bag. The money 
should be set off against the sum advanced. In case more 
money is taken by me as an advance in respect of my wages I 
bind niyself to work under you till that amount is paid off. 
* Till all your money is paid off as above I bind’ myself to 


" work under you tf owing to amy cause I gite up your work 


and go away, you are fully empowered to proceed against' mò 
under Act XIII of 1859,” | i ў 
The charcoal burners—it has been calculated and not disput- 
ed—would under this contract earn Bs. 87-80 by ten months’ 
work with thè aid of their families, whereas they would have 
to spend during the same period about Вв, 225 fot мг own 
support and that of their families. The contractor has been 
said to have made special arrgngement fot providing" them 
with food and unfortunately also with drink, But it would 
appear hat the expenses of these items hawe all been 


scrupulously and regularly debited to their account, · 
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He has however stated that е ebalance which would under 
the arrangement inevitably bé' due against them at the end of 
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each year would be wiped off provided they returned to work , Е 


with him the following year. They have had accordingly to 
return to work for'him during the last six or seven years. 
They have however on this particular occasion been tempted to 
break away by & better offer, and the consequence has prompt- 
ly resulted which would in similar circumstances have hap- 


‘pened during any of the past six seven years. The balances 


due against them have on this particular occasion not been 
wiped off and they have been directed to work as usual upon 
the same disadvantageous terms or in default to be sont to 
jail'under the provisions of Act XIII of 1859. 

The charcoal. burners have been described as “ignorant 
Kathodis” and again as members of “the improvident ‘and 
half barbarian tribe like the Kathodis” by.the learned Magif- 
trate. The contractor on the other hand would appear to bé a 
well-to-do forest- contractor. There could in my opinion be no 
doubt in those circumstances that the relation subsisting bet- 
ween the parties were such that one of the parties was ina 
position to dominate the will of the other, and there could in 
my opinion.also be no doubt whatever upon a consideration of 
the terms of the contract that the transaction was unconscion- 
able. The contractor was therefore bound by law to prove 
that the.contfacts were not induced by undue influence, No 
such proof has been pointed out to us, and the result must 
follow that the cofttracots would be liable to be avoided dr 
broken as contracts obtained by undue influgnee.under ss, 16 
and 19 (a) of the Indian Contract Act. If во, it could not in 
‘my opinion properly be said that the contracts have been 


MPNROR 
t. 
Konpa 


pem 
Hayward J. 


broken without lawful or reasonable excuse. The charcogl 5 
burners had the.lawful right, to break tH contracts. They 
could. not be, said in the circumstances’ to have left 


without reasonable excuse. The contracts have no doubt been 
wilfu)ly . broken, but that would not be enough. They must 
also have been broken, without lawful.or reasonable excuse, ав 
provided by в. 2 of Act XIII of. 1859. It is бију in such 
circumatances that the contractor,has been given a right to 
have rocours® for the enforcement of his contracts to the 
crimixel” Courts, and, that has for a number of jour beep the 
view of Benches ofethis Ovurt. . 


° Rule made absolute, 


July 14 
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Before Mr. Justice Shah and Mr. Justice Hayward. 
EMPEROR ‘ 
v. 
е NASIR WAZIB* 
Prevention of Orueliy to Animals Act (ХІ of 1890), Sec. 3 (a)—Abandoning a horse 
—WNo ill-ifeaiment of the animal under the Act. 

The abandonment of a horse by its owner is not prohibited by the Pre- 
vention of Cruelty to Animals Act, 1890; and-the starvation of the animal 
after it is abandoned is not ifl&geatment of the animal by the person who 
has ceased to exercise control over it. 


THE accused was a hack-victoria driver in the City of 
Bombay. 

On the 1st May 1319, he turned out his horse on the streets 
of Bombay. The horse roamed about the streets in a starving 
condition till the 25th idem, when it was taken possession. of 
*by a peon of the Society for the Prevention ‘of Cruelty to 
Animals. x 

On these facts, the acoused was tried By a Bench of Hono- 
rary Presidency Magistrates, for an offence under в. 8 (a) of 
the Prevention of Cruelty to Animals Act, 1890. д 

At the trial, the accused pleaded guilty, which plea was 
recorded thus: “J admit having turned my horse. out to 
starve. It was оп the road for twenty-five dayss" 

The Bench convicted the accused of the offence charged, and 
sentenced him to stfffer rigorous imprisonment*for two months 
and to pay a fine of Rs. 50. . 

* The accused applied to the High Court» , 

R. S. Pandit, with M. M. Kotasthane, for the applicant. — 
The act sharged against the accused does not amount to an 


offence under в. 8 (a) of tlie Prevention of Cruelty to Animals 
Act, 1890. ‘As e uas the accused turned his horse out into 


* the stret, ће lost"all control over it and wat not responsible 


for what happened to it afterwards, Clause (a) of s. 8 runs: 
“eruelly and unnevesgarily beats, over-drives, overloads or 
otherwise ill-treats any animal”, and clearly contemplates 
that the animal must be in the possession of the accused. 

The Exfglish Statute (12 & 18 Vie, c. 92, s. 2) makes a 
similar provision: “Tf any person shall from and after 


` the passing of this Act cruelly beat, ill-treat, over-drive, abuse 


or torture, or cause or procure to be oruelly beaten, ilf:treated 
or over-driven, abused or tortured any “animal, every such 


ee ry st 
*Criminal Application for Revi- and sentence passed by a Bench of 
gion No, Kog of 1919, from conviction Honorary Presidency Magistrates, 





i 
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offender shall for every offence forfeit and pay a penalty not A. бв J. 
exceeding £ 5." Is interpreting this section, Kelly О. B. said 1019 
in Everitt v. Davies: “The mere omission to put an animal e ne 
to death, even in a case where humanity might dictate its be- 
ing done, is not an offence or an act of cruelty within the Nasri: Wazi 
meaning of this Act of Parliament.” Passive oruelty is not an 

offence under the Act: Powell v. Knight. 


` 8. S. Patkar, Government Pleader, for the Crown.—The 
accused in this case pleaded guilty and admitted that he bad 
turned out the horse to starve. He meant therefore uot only 
to turn cut the animal but also to starve it. The words ` 
“ otherwise ill-treats any animal” in clause (а) are wide and 
would include starvation of the animal, because the, words 
* starvation or other ill-treatment” in clause (c) of the section 
show that the Legislature recognized that the starvation was . 


MPEROR 


, one kind of ill-treatment: see Maluka Goala v. Emperor. 9 


' In Sootland allowjng a horse to remain in a cab exposed and 
hungry has been held ёо be an offence under the English Aot. 
Sée Halsbury's Laws of England, Vol. I, ‘para 882,p.412. Besides Л 
the English Act does not contain the words “ other wise 
ill- treat. ind 

D Cur. adv. vuli. 


. SHAH J.—The accused in this case has been convicted by a 
Bench, of -Honerary Presidency Magistrates of ill-treating his 
horse on the 21st of May last, under s. 3, clause (a) of Act XI 
of 1890. His pleawf guilty is recorded in these terms: “A 
admit having turned my horse out to starve, e It was on the 
road for twenty-five days.” The question i in’ this application, 
is whether the conviction under s. 8 (a) is right. 

In substance what the &coüsed did was that he abandoned e 


‘his horse. Aftgr he turned his horse eut he apparently * 


exercised no control over the animal and the horse was practi- 
cally left uncared for in the ‘public streeta, The section pro. 
‘vides among other things that “if any person in any street or 
in any other place, whether open, or. closed, to which the pub- 
lie have access, or within sight of any person in suy street or S 
in any spoh qther place cruelly and unnecessarily beats, over- 
drives, overloads or otherwise ill-treata any animal,” he shall 
be liahle to punishment by, way of fine or imprisonment. All 
the acts of cruelty mentioned’in this clause, viz, befting, 
over-driving and’ over-loading suggest that the person concern- 


(1) (1878) 38 L. T, N. S, 360, 361, (3) (1905) 3 Orim, É, J, 116. 
(3) (1878) 88 L. T, N. 8. 607. 
y R, 183, ee e @e e 


гА 


i 
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А. Оз]. ed.exercises an immediate oentrol over the animal at the 
1929 time. In the present. саве the accused is said to have ill-treat- 
—~ өй the horse by turning it out to starve. 

Км ROR Tt was suggested, on behalf of the accused in the course of 

Nane Y Waze the argument, that it would not be ill-treating the animal 

Shah J. within the meaning of в, 3 (a) to let it starve. Iam, however, 

== not prepared to accept this argument. It may be that--where 
the person is in & position to exercise contro] over the animal 
and to prevent starvation, Ske may effectively ill-treat an 
animal by starving it. 

. But it seems to me that in the present case the acoused 
ceased to exercise any control over the animal when he turned 
it out in the streets. In order that he can ill-treat his horse 


under 5, 3 (a) it seems to me essential that in fact he must be 


in a position to exercise control over the animal pt the time of 
the alleged ill-treatment. The statement of the accused is 
consistent with his having abandoned the animal altogether. 
The Act does not prohibit in terms а total abandonment of the 
animal by the owner; nd the scheme of the “Act does not 


owner under the Act to get rid of an animal, if so minded, by, 
killing it or by abandoning it. It is clear from в, 6 that the 
Act does not prohibit the killing of an animal; 4 prohibits 
the killing of an animal in an unnecessarily cruel manner. 
There is no express Provision relating m the abandonment of 
an animal by its owner. 

*It may be that in the case of animals fhus abandoned by 
their owners inthe city of Bombay the provisions of ss, 52 
and 53 of fhe Bombay City Police Aot, IV of 1902, may afford 
some remedy. For under those provisions it is the duty ‘of 

* every police officer and it is lawful for any other person to 
size andeto take t® ány publio pound for confinement therein 
any cattle found straying in any gtreet, and if the owner does 

not come forward .to claim the Animal, the procedure laid’ 
down in в. 58 ean be followed. Outside the Pregidency Towns, 

the provisions of the Cattle Trespass Act may serve' the pur-' 
é pose more ar*less to the same extént as the provisions of the 
City of Bombay Police Act just referred to. I do nojesuggest 
that the provisions'relating to the impounding of cattle afford 
an adequate remedy for an evil ariging*in “consequencé-of the 
abandonment of animals by their owmners* But I feel clear 
that such ‘an abandonment is not prohibited by the -Prevention 
of Cruelty to ‘Animals Act; and the starvation of the animal. 


suggest any such prolibition: It is apparently open to the , 


i 
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after it-is abandoned ів not any all-treatment of the animal by 
a.person who has ceased to exercise any control over it, In 
the present саве there is nothing to show, and it is not suggest- » 
ed in the argument before us, that the subsequent conduct: of 
the accused indicatéd any attempt or intention on his part to 
resume control over the horse after he turned it out on or 
about the lst May. Ido.not think therefore that the con- 
viebion under s; 3.(a) can.be sustained. 

. If the evil resulting from the mimals being thus abandoned 
in the streets assumes any appreciable proportion, it would be 
a matter for the: Legislature to consider whether the Act 
should not be suitably amended. 

I would, therefore, set aside the conviction and sentence and 
direct the fine, if paid, to be refunded. 


HAYWARD J.—The accused Nasir Wazir is а hack-victoria 


. driver and some time in May last turned his horse out into 


the street where it was subsequently found wandering by an 
agent of the Society for the Prevention of Cruelty to Animals. 
He admitted at hi& trial that he had turned the horse out to 
starve and on that plea he was found guilty under s. 3 (a) 95 
Act XI of 1890. 

The &ccusgd's act in turning out his horse to starve in the 
вігебів of a large town would no doubt be ill-treatment in the 
ordinary meaning of the term. But the question to be decid- 
ed here is whether it is ill-treatment which has been made 
punishable by law., It has been argued that his act amounted 
Бо mere abandonment and at most to а passiw ill- treatment 
similar to that of the man who left an injured horse to die 
and was held to have committed no offence in tht case ot 
Everitt v. Davies? in ‘England. It has been urged that this 
passive ill-treatment is distinguishable from the wilfal 
leaving of а horse standing wfthout food in а cab in 'a street 
which was held to have beeyan offence in the case of Anderson 
v. Wood™ in Scotland. It bas been argued, on the other hand, 
that the abandenment of the horse to starve comes within the 
words ‘“oruelly beats, overdrives, overloads о; otherwise 
ill-treats” in clause (a) as the words “has in his possession 
for sale ahy pimal sutfering.pain by reason of starvation or 
other ill-treatment” ocgur in clause-(c) and as the starvation 
here resulted i in & atreet which would be a public place within 
the meaning of s. 3 of Act XI of 1890. 

It seems to fne, however, that abandonment of a horse in 





(Ш (1878) 38 L, T.N 8, 360. (2) (1881) 9 C. of Sess , 4th Sess,, Ј.С. € 


' 1099 


А, Ов. І. 


1919 
— 


EMPEROR 
v. 
Nasır WAZIR 


tenes. 
Shah J. 


. | i 
1100 ' THE BOMBAY LAW REPORTER, [ VOL XXI 


А. Ов, Ј. this manner, however moralby reprehensible, has not been 
1919 ^ made expressly punishable by law. Abamdonment has not 
Eurxmon ° been forbidden and alone would not amount to ill-treatment. 
* It is not akin to eruelly beating, overdriving, or overloading, 
Nasm Waze and could not without strain of language be brought within 
Hayward J. the connected words ‘otherwise ill-treats.” It cannot moreover 
a be said, without loose speaking,* that an’ abandoned 
horse is starved by the man who’ was previously its 

owner, any more than it Would strictly speaking be said 

that a dismissed workman was being starved by his former 

. master. It might, on the other hand, properly be said that a 
horse kept standing in a cab without food was being starved 
by its driver, just as it might truly be said that a workman 
who ‘was being sweated was being starved by his 
employer. It has also to be noticed that starving a horse has 
fot been made per se an offence. It is no offence under the 
enactment to starve a horse in а stable. It would.at most be ° 
an offence Lo starve a horse on a cab-stand when it might be 
punishable as ill-treatinent in a public placg under clause (a) 
or to offer it when suffering pain from starvation for sale in a 
street when it would be punishable as an offences in a publio 
place under clause (b) of s. 8 of the Act. It would alsô be an 
offence to use a horse which had become unfit to work through 
starvation under 8. 6 and it might also be an offence to let an 
animal disabled by starvation, die in a street or other public 
place under s. 7 of the Act. But it would, in my opinion, be 
$n abuse of our authority to hold that abandonment of a horse 
was an offence because starvation might result, when no ex- 
press provision has been made to that effect in the Act and 
when that Act—XI of 1890—has,as indicated been strictly li- 
mited in its operation by the Legislature. It should be observ- 
ed that *starvatio® ought not toresult in thé town of Bombay 
e ifit were recognized practically that any person might and every 
police officer ought to take any horse found straying in any 

publie place to the pound under s 52 of the Bombay City 

Police Act, IV of 1902. It must also be presumed that there were 

. good reasoh for the restrictions imposed in the operation of 
the law which was to have force not merely in Presidency 

Towns but throughout the rural districts of India. 


e Е e. 
i * А Conviction ang sentence set aside, 
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Before Mv. Justice Shah ang Mr. Justice Haywrrd, 
i EMPEROR n 
v. 
CHATUR NATHA.* M 


Penal Code (Act X LV of 1860), Sec, $82 —Huri—Simple Merge with 
a stiok—Intervention of a woman holding a child— Miss ng of ethe aim— Blow 
, falling on the child causing їр death — Offence, 

In the course of an altercation between the accused and the complainant 
on а dark night, the former aimed а bow with his stick at the head of the 
latter. То ward off the blow, the complainant’s wife, who had a child on 
her arm, intervened between them. The blow missed ita aim, but fell on 
the head of the child causing severe injuries, from the effecta of whioh it 

ied, The accused was convicted of causing grievous hurt. On appeal :— 

Held, that inasmuch as the blow, if it had ‘reached the complainant; 
would have caused simple hurt the accused was guilty of simple hirt only. 

Tar complainant and his two brothers were attacked by 
the four accused on a dark night owing to caste disputes 

* between the parties. In the course of the altercation, accused 
No. 2 aimed a blow With his stick on the head,of the com- 
plainant. The complainant’ 8 wife who had a child on her arm 
, intervened unexpectedly between the two to ward off the blow. 
* The blow missed its aim, but fell on the head of the child 
instead who was & year old, causing severe injuries from the 
effects of wKich it died shortly afterwards, 

On these facts, accused No. 2 was charged with an offence 
under s. 304 of the Indian Penal Code, afd accused Мов. 1, 8 
and 4 with abetment ander ss. 114 and 304 of the Code. 

The Sessions Judge, who tried the accused with assessors, 
acquitted accused Nos. 1, 3 and 4, He convictéd accused No. 2 
of an, offence under s. 826 of the Indian Penal Code and sentenced 
him to suffer rigorous imprisonment for three years, on the 
following grounds :— 


As regards 2 he js nob responsikle for there beg a baby gt the spot d 


‘where his stroke landed. No one would expect a woman carrying a baby to 
interfere in a quarrel as the motheg*of Galalia did, still less that she would pick 
up her baby and carry it with her into the fray. , Acbused 2 therefore is only 

e responsible for the amount of damage which he would have caused had his 
stick hit the person at whom it was aimed, namely, Rumalia, From the medi- 
cal evidence it does not seem to me very likely that the blow would have caus- 
ed the desth of an adult though ib might well have caused grievous hurt, I 
think thenethat*that is all of which accused 2 can be convicted. 


Accused No. 2 appealed to the High Court. 
R. J. Thakore, for the atoused. ^ 
S. 8. Patkar, Government Pleader, for the Crown. 


*Oriminal Appeal No No, 332 of oe passed by B. О. Kennedy, Bes- 
1919, against conviction and senten- sions Judge of Ahmedabad, 
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А. Cm J.  SnaH J.—In this case in spite of ihe: argument Бо ће con- 
1919 trary, we are satisfied that accused - No. 2a did cause injury to 
“— the baby, which resulted in its death. There is clear evidence 

кан in the case that accused No. 2 dealt the blow and there is no 

Cuaron — reagon to distrust the evidence which has been believed by the 
— trial Judge and the assessors. The question, however, as to 

what offence has been committed by*the appellant is oné of 
some difficulty. The learned Sessions ‘Judge was of opinion 
that it was not likely that {мө blow would have caused the 
death of an adult, but it might well have caused grievous hurt. 
. On that basis, he found that the accused No. 2 was guilty of 
causing grievous hurt. The circumstances under which this 
blow came to be inflicted are briefly these. The woman with 
the child in her hand intervenéd apparehtly unexpectedly in the 
course of a scuffle between accused No. 2 and hig party on the 
пе hand and her husband and his brother on the other: hand. 
It was about the middle of a dark night that this took place | 
and the blow which was aimed by accused: No. 2 at the husband 
of the woman whom he ‘intended to attack ѓе unknowingly on 
tlie child. It is clear that the accused No. 2 had the intention 
of thereby causing hurt to a person, and therefore he would 
be guilty of causing simple hurt. The learned J udge has 
expressed his opinion, and I agree -with him; that the blow 
could not have caused the death of an adult and such a blow 
боша not be treated ‘as evidencing any intention ‘on the part 
of the accused to cause the death of the person against whom 
He aimed it. There is equal difficulty, іп my opinion, in treat- 
ing this as a case,of grievous hurt. Itis difficult- under’ the 
circumstances of the case to hold that the accused intended to 
cause or knew himself to be likely to cause grievous hurt. 

T There is no doubt that he had a stick in his hand. But we do 

not know anything about the size and nature*óf the stick. It. 

e is not established on the evidence that the stick with the iron 

rings produced in the case was the ‘stick used on the occasion, 
Taking it to be an ordinary stick which’ the accused No, 2 
used at the time, there is'& reasonable doubt in my mind | a8 to 
whether und&r the circumstances he could. be said-to have 
intended to cause or to have known: himself to: be - bikely to 
cause grievous hurt. .He did not know „that he was hitting & 
baby and the nature of the blow taken with reference ‘to the 
. person against whom it-was aimed ofnnot Be taken; to indicate . 
the necessary intention- гог knowledge: as td causing” ‘grievous | 
hurt. The conviction under s. 326 does not &ppeàr to, me ‘to 
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‘be justified. The:proper, Gonvietjon ‘under the circumstances 
would be under s. 828’ of the: ‘Tndian ‘Penal Code. 

‘I would accordingly. siter, the'cónvietion to one under в. 823 
of the ‘Indian Penal Code ‘and’ reduce the sentence fo rigorous 
imprisonment for. one. Jenn. m: 


i 


Haywakp J.—I concur. The accused has not,” in my opi- 
nion, ‘been ‘proved to. have intended to cause or to have known 
that he'was likely to'cau&e- grievoue ‘hurt. 16 is true that he 
went armed with-a stick with othérs to assault his enemies 
inthe middle of the night. But it has not been: proved what 
was the nature of the atick which he took and it’ cannot be 
presuined that it was в dangerous weapon in default- of: any 
evidence of serious injuries having ‘been given' to the men 
whom he went to assault. -The only injury apparently: was 


the injury to the child: and that on the evidence was boci- ` 


dental. 16 was йо doubt i in-the result grievous, but he could 
not property be held.in the circumstances guilty of volunta- 
rily having caused that grievous hurt. He woald,-therefore, be 
liable to‘convictior under B.' 323 and not under s. 895 of the 
* Indian Penal. Code. , eee EE" 
. Wonton and Seni onde altered. 

oe Srs a ES А "E 
Hejore Mr, Justice Shah and Mr. Justice Hayward, 

е ix * e ý 

: EMPEROR 
v. ety 
SORAB MERWANJI- ALPAIVALLA.* x 
Bombay tramways Act (Bom. Act Laf 1874), Secs, 84, 25*-Bye-laws framed by 
‚ the Tramways Oumpany—Sanction of Goternor.in-Couucil—JNotics by the 
Company suspending а bye-law—Another holice suspending the first notice— 
Both notices not sanctioned by Governor-in-Council— Notices inoperative, 


©“. К a. X 


The Bombay Tfamways Compamy, incorporated дег the Bombay Tram- 


ways Aot of 1871, promulgated hye-lawa with-the sanction of the Govornor- 
in-Counoil.as provided in the Abt, One'of such bye-laws (vir, bye-law No. 
`6) forbade any: person, from travelling on the platform of any tram-oar. The 
Company issuéd іп :1917. а notice to the passengers, permilting three 
‘persons to tr&vel on the :rear platform ‘of a.bram-oar.e In 1919, the 


Company cancelled the first and issued ‘another notice whereby passengers 


were forbidden from. -travellirig-on the rear platform of a tram-car.’ To 


none’ of ' thefe notices! sanction’ of the -Govérnor-ih-Council ' was ob- 


tained." A passenger hfving „travelled on a tram-car in contravention 
he es 





*Criminal Applicatidh for Refi- Aston, Chief Prosidenty алыгы, 
sion No. 188 of 1919, frqm convio- |, _ of Bombay: 
tion and sentence Passed by A. HL B. А À un ios. 
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— 
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of the gecond notice was conviotgd of the breach of bye-law No. 6. On 

an application whder the criminal revisional jurisdiotion:— 

Held, that the conviction under bye-law No. 6 was proper; since the 

two nobiaes issued by the Company, which involved within certain limité a 

modification of bye-law No. 6 and which were not confirmed by the 

Governor-in- Counoil, had no effect in law, and were to be taken as non- 

existent, * / | 

THE accused boarded a tram car, bblonging to the Bombay 
Electric Supply and Tramways Company Limited, which was 
full and all the seats in which were occupied. He stood on 
the rear platform of the car and refused to leave the car 
when he was asked to do so by the Tramway employes. He 
was on these facts prosecuted for breach of bye-laws Nes. 6 
and 7 framed by the Company. ; 

The bye-laws in question ran as follows:— 

6. No person shall travel on the steps or platform of any oar or stand on 
the roof or sit on the outside rail of any car, and any person so travelling, 
standing or sitting, shall cease to do so immediately on request by* the 
conductor. . j 

7. When any car contains in the interior ethereof the full number of 
passengers for which accomodation is provided in such, interior, no person be- 
yond such number shall remain therein, and any person remaming after 
having been requested by the conduotor to leave shall, on faillipg to do во, be 
removed by or under the direction of the conductor. : 

The bye-laws framed by the Company were daly promul- 
gated after they had received the sanction of the Governor of 
Bombay in Council.e They were printed in a beok form and 
chained to.a metal-box attached to the inside of the roof of 
every car. . 

On the 15th February 1917 the Tramway Company publish- 
ed a notice то the’ passengers to the following effect:— 


Отто бо deficiency of сагв caused by stoppage of materials from England 
for the construction of new cars the Company will until further notice allow 


* three passengers who may wish to do во to stand on the rear platform of all 


ofrs excludjng the fronflcar of a two-car gram. . 
On the 10th February 1919 the Tramway Company issued 
the following notice in English, Marathi and Gujarati, which 


was published in the рёрегв and put up in every oar: 

Tax war now being ended and the Company having recently brought 
into service twenby-five additional two-car trams notice is hereby given that 
on and after the 15 March 1919 only three persons will be allowed to stand on 
rear platform of the Company’s cars ( in addition to any condactoreor inspector 
on duty there) and that*permission to во stand will be strictly restricted to 
the following:— : e oos ГО 

(1à Company's servants in uniforms ог With 

(2) Europban Police Officers in Uniform and Indian "Polioe Officers in 
Uniform of the same grade aa the European Police, + 

(8) Pass holders or service ticket holders, 
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(4) Members of the Tramway Compittee of the Muniolpal Corporation 
holding silver badges. | s 

Any passenger other than the above or in excess of the prescribed number 
who after being requested by any servant of the Company to leave the car per- 


siste in remaining on the platform of the oar or who persiste in remaining in 


_the interior, of a car in éxcess of ita full authorised number of passengers will 


render himself liable to removal and to proseoution under ће Company’s 
bye-laws. Р 
The Company's passengers are very'earnestly requested to co-operate with 
the Company in the enforcethent of the rule notified above as the recent over- 
crowding of the cars and the many ingenveniences to passengers resulting 
therefrom have rendered the strict enforcement necessary. 
Neither of these notices were issued with the sanction of 
the Governor-in-Council. 
The trying Magistrate convicted the secused of the breach 
of bye-laws Nos. 6-and 7 and sentenced him to pay fines of 


Ra. 15 and 20 respectively, on the following grounds:— 

The accused ‘first maintains that under в. 24 of the Bombay tramways 
Company's Act I,of 1874 the Tramways Company cannot alter its bye-lavs 
өхоёр& with the sanction of the Government and’ that therefore the Company 
“committed a breach of thg act” by altering bye-laws 6 and 7 by permitting 
passengers to tratel on the rear platform of сагв, e He further mainteins that 
having adopted that course if the 'ramway Company wished to put in force 
the bye-laws again it was necessary to obtain, fresh ssnotion from Government 
and that’ what accused calls the bye-laws notified on the 10th February 1919 is 
not byeglaw 6 but another bye-law which was not sanctioned by Government 
nor published by Municipal Commissioner in the Bombay Government Gazette 


'as required by s. 24, Bombay Aot І of 1874. 


I think the answer to these contentions is that these notices did nob in fact 

purport to and were not intended to repeal the ye-laws but that they were 
merely notices to the public indicating the manner in which the Tramway 
Company intended to agb with reference to its bye-laws. 
. Neither of the notices in any way extended or purpqybed to extend the 
liability of passengers travelling in tram-cars insofar aa, they had any effect 
they were merely an undertaking on the part of the Tramway Oompany the 
effect of which was to curtail the liability of certain passengers when compared 
with their liability under the bye-lgws : 

The next defence put forward by the accused is that bye-laws 6 and 7 аге 
nob binding on the passengers because the requiremfats of в. 17e f Bombay 
'Aob I of 1874, во he alleges, have not been complied with. This section requires 
that a printed copy in English, Marathi and Gujarati of the bye-laws in foros 
shall be exhibited in a conspicuous place inside each of the carriages used by 
the grantee. Theeevidence shows that в copy of the bye-laws is fastened by a 
‘chain and kept in a tin-case fitted to the roof of the cars and inside the cars on 
‘the outside of the tin case the words bye-laws and regulations @rp legibly paint» 
ed with white paint in English, Marathi and Gujarati. It was admitted by 
the witness that,the words could nob be seen by passepgers in certain portions 
of the car qnd I noticed this when I personally inspected the car in question. 
І am of pinion on the évidence aad on a personal inspection that the Company 
would have exercised а wiser diaeretion in placing the bye-lawsjn a тө oon- 
gpicuous position but I am unable to hold that the manner in which they have 
been put up rend&rs the bye-laws inoperative or of no effect. . 


The accused applied to the High Court. 
E 199, . о, 
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G. N. Thakor, for the applicant.—The operation of bye-law 
No. 6 having been suspended by the Company by their notice 
dated the 15th February 1917, it is not open to the Company 
to resuscitáte iteby another notice dated the 10th February 
1919, unless they had obtained sanction of -thoe Governor-in- 
Council to such revival. The Company, having once invited 
the public to ride on the rear, platforms of their tram-cars, 
were estopped from withdrawing the concession. The second 
notice is also bad as beimy unreasonable: see Emperor 
v. Bal Kishan ® and Halsbury’s Laws of England, Vol. VIII, 
p. 340, s. 765. 


Campbell and Vicagi,instructed by Craigie,Blunt and Ogros, 
for the Company.—Neither the first nor the second notice can 
affect the existing bye-laws. The notices not having been 


sanctioned by the Governor-in-Council are nullities, Ап өх- . 


isting bye-law can be modified or abrogated only by another , 


valid bye-law. No question of estoppel gan arise in the case. 


Snan J.—The petitioner before us whs charged before the 
Chief Presidency Magistrate with the bréach of two bye- 
laws under the Bombay Tramways Act ( Вош ву Act 1 of 
1874) It was alleged against him that he did not leave а 
tram car when asked to do so, even though the іпёегіог of the 
car contained the full number of passengers, and, secondly, that 
he travelled on the rear*platform of the tram car eontrary to the 
provisions of bye-law No. 6, . Sou 
. The trial Magistrate has found the accused guilty of both 
the charges, ond sentenced him to pay fines in respect of those 
charges. 5 | | 

The facts are not in dispute. On the 4th March last .the 
petitioner was found standing on'the rear platform of a tram 
gar near, Вогі Bunder when, it may be taken for the purposes 
of the present petition, the tram car was full. He was, asked 
to leave-the car, but, he refused todo so, and henee the pro- 
secution. The bye-láw in question have been framed under 
в. 24 of the Bombay Tramways Act. The ‘Bombay Electric 
Supply and Jramways Company, Ltd., who are in the position 
of grantees under the Act in virtue of the provisjons of s. 81 
of the Act, have power io make regulations from time to time 
under s. 24 of the Act, among other things, for regul&téng the 
trav@ling ip or upon any cartiage belonging to them; and 
for better enforcing the observance of all qr any such regula- 

* '() (1901)L L.R 24 All. 439, 441, 
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tions it is lawful to the grantees subject to confirmation 

thereof by the Governor-in-Council to make bye-laws for any 
of the purposes mentioned in the section and from time to time 
repeal or alter such bye-laws. The bye-laws ineluding bye-laws 
Nos 6 and 7 were duly confirmed by the Governor in Council, 

and. published as required by the section. Subsequently in 
February 1917 а notice te passengers was issued by the Traffic 
Manager of the Company allowing until further notice three 
passengers who may wish to do se to stand on the rear plat- 
form of all cars excluding the front car of a two-car tram. 

In February 1919, however, this notice was in effect cancelled 
and в new notice to passengers was issued by the Managing 
Director under which only three persons (in addition to any 
conductor or Inspector on duty there) belonging to any of 
the four classes of persons mentioned in the notice were to be 
` permitted to stand on the rear platform of в tram car, ant 
* passengers , other than those mentioned in the first clause of 
the notice or in excess of the prescribed number were prohibit- 
ed from standing on the rear platform gnd were told that any 
. passenger acting contrary to the terms of the notice would 
render himsedf liable to removal and to prosecution under the 
Company's bye-laws. Both these notices have been quoted in 
the judgmerft of the lower Court. It is an admitted fact that 
neither the first notice of February 1917 nor the second notice 
of February 1819 was confirmed by the G8vernor in Council. 
It is argued on behalf of the petitioner that the first notice must 
be assumed for the Purpose of this application to have beer 
validly issued and must be taken to have effected a modifica- 
tion of bye-law No. 6; and that the second notice issued by the 
Tramway Company is illegal so far as it modifies the first 
notice. .On the other hand it is argued that neither notice 
has any legal validity so far ag it modifies -bye-law No. 6 and 
that any person offending, against bye-law No. 6 can be 
proceeded against according to law. 16. is further argued 
on behalf of tha Company that under з. 24, apart from the 
bye-laws, the Company has the power to make regulations for 
travelling in or upon any, carriage and that theugh these 
notices may mot have the force of bye-laws any breach of 
which is punishable under the Act, in во far as neither notice 
is restrtctive of any right af a passenger travelling by a tram 
car they were propétly issued by the Tramway Oompany in 
order to regulate the traffic. The terms of bye-law No. 6 pro- 
viding that no person shall travel on the platform bf any carare 
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А, Cr. J. clear, and the act of the accused is clearly contrary to the terms 
1919 of this bye-law. His action ів not contrary to the terms 
~~ © of the notige of February 1917, but that notice was cancelled 

Биги in February 1919, апа өз а matter of fact the petitioner has 

Sorgas M. acted in contravention of the terms of the secqnd notice. In 

ALPAIĦALLA , . ; SES : 
AN the view I thke of these notices it is unnecessary to consider 
het J- whether the accused would be justifiéd in standing on the rear 
platform as he did either under the first notice or under the 
second notice. In my opini® both these notices within cer- 
` tain limits involve a modification of bye-law No. 6 and фо 

К that extent require the confirmation of the Governor-in-Council 
under в. 24 to have any legal effect. As the modifications of 
the bye-laws involved in these notices have not been confirmed 
by the Governor-in-Council, for the purposes of this case it 
must be taken that neither the first notice nor the second 
fotice existed. The propriety of the act of the accuséd under ` 
the Tramways Act must be judged with reference to the terms’ 
of bye-law No. 6; and it is clear on thg« facts that he aated 
contrary to the terms of that bye-Jaw. : 

As these two notices to passengers have been discussed be-, 
fore us, I think it is right to point out that when a rule in 
the terms of bye-law No. 6 is framed and when any modifica- 
tion of that rule is contemplated, it is but right that it 
should be made in the manner provided by law, that is 
it should be duly confirmed by the Governor-in-Council and 
published as required by в. 24. In “practice such notices 
involving modification of any bye-law wifhout such confirma- 
tion are apt to mislead the travelling public. For instance 
under the first notice the passengers would naturally be under 
the impression that so long as the number mentioned in the 
potice is not exceeded, any person can stand on the rear ‘plat- 
form, titough eveif-then every ome of the three persons other 
e than the servants or officers of the Company - would be offend- 

ing against bye-law No. 6; and uüder the second notice so far 
as it refers to classes of persons other than „һе servantsor , 
officers of the Company in the first olause, the result would be 
~ ‘the same, Ё. ө., any such person not being a servant or officer 
of the Company would be offending’ against byedaw No. 6 
even though he may be permitted to stand on ‘the rear plat- 
forrg under the notice. That isa state * of things “brought 
. about by these notices which із nôt desfrable as it in effect 
involves a differential treatment of persons offending against 
bye-law No, б. 
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The other two points raised op behalf of the petitioner may А. OR J. 
be briefly:dealt with. The first is that these rules were not 1919 
put up in & conspicuous place inside the tram car as required . р 
by s. 17 of the Act and bye-law М№о..28. It ів clear however * 
that the consequerice of not properly complying with these дон. 
provisions is not specified,:and Ido not think раф any non- а 
compliance by the Company with this provision ean afford. any Shah J. 
v&lid answer to the-charge against the petitioner. І :do not 
express any Opinion.as‘to whether’ the bye-laws were put up 
in a conspicuous place inside this particular car as required 
by the Act. The Magistrate's finding on this point is rather 
halting; but for the purpose of this petition it is not. necessary 
to-8xamine that finding. 

The second poinf£'urged on bebalf of the petitioner is that 
the terms of the seaond notice are unreasonable. I do not 
think that the question really arises for our consideration, as . 
bye-law No. 6 remains unaffected thereby. In во far as the 
notice purports to modify the operation of bye-law No. 6, it 
requires the Gonfirmalion.of the Governor in Council, which 
has not'been obtained. 

- The last point urged on ‘behalf of the petitioner is that in 
any case the conviction under bye-law No. Tis not justified under 
the circumstances, Taking the bye-laws Nos. 6 and 7 together it 
seems to me that the bye-law No. 7 contemplates в person re- 
maining in ће interior of a car, when thb car contains the full 
‘number of passengers for which accommodation is provided 
in such interior. 9No doubt it provides that:the person when 
asked ‘to leave.the car shallido so. But it séems to me ‘that 
‘in the present case the accused never got into ‘the interior of 
the car and was throughout standing on the rear platform. 
His action therefore properly falls within the soope of ‘bye-e 
law No. 6 and is outside thascope of byelaw No. J. In апу ° 
case his act amounted to a breach of bye-law No. 6 and he 
could not be properly eonfieted in respect of the same act 
under the following bye-law. 

I would, therefore, set aside-the conviction and sentence in 
respect of the charge under bye-law No. 7 and «ljreot the fine,, 
if paid,.to be refunded. І would confirm the other sonvintion” 
and sentende, 3 


HiswAnD J.—1 concur The accused hasin my opinign been 
rightly convicted of the*offence of refusing to get down from 
the platform of tHe car when so requested under by-law No. 6, 
but he has in my opinion been wrongly convioted of remain- 
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А. Ов. J. ing'in the interior of the car when requested to go out under 
1919 bye-law No. 7 of'the .bye-laws under 88.24' and 25. of the 
—— Bombay Tramways Aot I of 1874. :. T 

киш =° The accused was admittedly travelling'on the platform 

imc which has been treated, it seéms to.me, as outside the car by 
—— bye-law No,6. He never entered the interior of the car 
Hayward J. which would seem to me not tq include the platform according’ 
to the ordinary meaning of the words used in bye-law No. 7. 
The conviction was, therefote,in my opinion, right under bye- 
"law No. 6, but wrong under bye-law No.7 of the. bye-laws 
confirmed by the .Governor-in-Council under ss. 24 and 26 of 
the Bombay Tramways Act I of 1874 
It has, however, beeh urged that the prosecution was invalid, 
because notice had been issued in Febfuary 1917 by the 
Tramways Company stating that owing to shortage of cars 
. they did not intend to enforce the bye-law prohibiting pas- 
sengers from travelling on the platform pending further orders * 
during:the war, and.it has been urged that it was not open to 
them after having once issued that notice to modify it by the 
subsequent notice of February 1919 in which they intimated 
that they intended in future to enforce the bye-law more 
strictly and only to, permit the privilege to some. specifi- 
ed persons, mainly officials of the police and the Gompany, as 
they had obtained a further supply of cars since the end of 
war. It has, however, flot been disputed that néither of these 
notices could have had the legal effeot of modifying the bye- 
Я law, because neither of these notices had een confirmed by 
the Governor-in*Council as required under as, 24.and 25 of the 
Bombay Tramways Act I of 1874, It is not necessary to 
discuss what the position would have been if contrary to their ' 
e notices an unsuspecting passenger had been prosecuted for 
• travelling on the pletform by the Tramway Company, because 
that is not the case. here, and it would be exceedingly im- 
° probable that any such prosecution*would be instituted by a 
responsible body like tht Tramway. Company. The case here 
is a perfectly simple one The offender had. full intimation 
of the withdrewal of the previous privilege, he was shown, the 
“notice intimating that the bye-law would in future hgye to be 
more strictly enforced, he nevertheless deliberately with 
full knowledge of the position refused to*eomply with ‘tle per- 
fectly reasonable and legitimaté demands оф the.officers of the 
Tramway Company. This, therefore, in my opinion, is not a 
Case in which the offender is entitled to any sympathy It 
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was entirely his own fault He acted with, full knowledge 2. Св. J. 

that he was liable, % he disobeyed the request of the officers, 1919 

to prosecution under the bye-laws that had been sanctioned e zu 

and never modified by the Governor in Council under ss, 24 a 

and 25 of the Bombay Tramways Aot-I of 1814. pdt 
It seems to me, therefore, that it is incumbent ёп ustocon- — 

firm the conviction and sentence of Hs. 20 for tho offence 297028 J. 

against the bye-law No. 6, but оп ће other hand to reverse 

the conviction and direct the ref&yment,of the fine of Rs. 15 

inflicted under bye-law No. 7 of the bye-laws as confirmed by 

the Governor-in-Council under ss, 24 and 25 of Bombay ° 

Tramways Act I of 1874 


Order accordingly. 
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. " Before Mr. Justice Marten. 
IN THE MATTER ӨЕ THE INDIAN TRUSTEES ACT, 1866. 


-. + BASIL LANG 1919 
. v. , — 
Ы MOOLJI KARSONJI August 12 
AND 


SHAGWAN REVASHANKAR.* 


TAUA cola of a°new trustee—Indian Trustees Act (XXVIII of 
1866 ), Secs, 85 and f—Oourt has power to appoint a new trustee where ц Is 
expedient to do so—Mental infirmity of trustee—Hindts charity property— 
Application for a new trustee io be by petition or summons—A pplication 
‚ should specify the section under which new trustee is to be appointed —Practice. 
Section 35 of the Indian Trhstees Act, 1866, empowers the Court to , 
appoint а new trustee in all cases in which it shall,be expedient todosoe è 
Accordingly a' new trustee df Hindu charity property may be ap- 
pointed in place of one who is mentally infirm, e 
An application for the appointment of a new trustee should normally be 
made by petition or summons to be heard in Chambers, Preferably, the 
application should specify the partioular Aob and section under whioh the 
appointment of a new trustee is sought. °, oo 
Moriey toappoint a new trustee. 
By a High? Court decree, dated the 11th April 1899, one 
Damodar Bhanji and óne Dayaram Sowaram were appointed 
trustees of the charitablesproperty left by one Parvatibai. . 


. *Q., О. J, Suit No. 658 of 1897, 
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0. C. J. Dayaram Sowaram died afd, on the 2nd April 1908, his son 
1919 Bhowan Dayaram was appointed а trustee in his place by an 
р ig * order of the Court. . 
fend Bhowan Dayatam died and, on the 1st of March 1906, Bhag- 
Taustzes wan Revashankar was appointed a trustee in his place by an 
Aor, 1866. А 
— order of the Court. 
Dane Damodar Bhanji died on the 20th of April 1913, and on the 
Moor: application of Bhowan Dayaram, the Court appointed Harilal 
Buaaway Narbheram a trustee in Dantodar’s place. 
— Bhagwan Revashankar, the other trustee, made this appli- 
` cation by way of motion to the Court for the appointment of 
another trustee in the place of Harilal Narbheram ав, the 
latter was alleged to be of unsound, mind, and, therefore, 
incapable of acting as a trustee. 
И The motion came on for hearing before Mr. Justice Marten. 


Mirza, for the applicant. ° - . А 


Marten J.—This is а motion for the, appointment of a new 
trustee in the place of a trustee who is alleged to be of un- 
sound mind. The applicant is his co-trustee. 

The trust is an old charitable trust of a publicor religious 
nature created by the will of a Hindu Jady who died in 1873, 
This suit was begun in the year 1897, and by orders or decrees 
of the 29th July 1898 4nd 11th April 1899 the validity of the 
trust was established: new trustees were appointed : the 
charity furids were lodged with the Accountant General to the 
Account of this suit, and the income was directed to be paid 
‘to the new trustees. 

In course of time, there have been certain changes of 
trustees, and for that purpose the parties have adopted a 
gourse which seems to me unnecessarily expensive, viz., of 
applying by motion in Court for the appdintment of new 
e trustees, It was said that this ceurse was adopted, because 

liberty to apply wag reserved. I do not find in the 

orders that any such liberty was in fact reserwed to the appli- 

cant. Even if there was such liberty, it does not mean that you 

œ are obliged fo apply in open Court. It means liberty to apply 

in accordance with the ordinary practice of the Court.” Section 

40 of the Indian Trustees Act 1866, expressly” authorizes a 

petition; and Rule 75 (2) of the Bombay High Court Rules pro- 

,* vides for stich a petition being heard in Chambers. T think, f 
therefore, that applications for the appointrhent of new trustees 
‘should normally be made by petition or summons to be heard in 
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Ойра , Тћеге:ів all the «nope rensón for doing that in the 0. 0. Js 
‘present: nes as- the, matter-concerns the personal incapacity of 1919 
'one'of the trustees, and such matters are, I. think, more: рго-, id 
` In rc 
, perly: dealt with in Chambers. : INDIAN 


It is no doubt true, as the applicant points out, that on two TRUSTEES 


Aor, 1866. 
previous -occasions in this suit, the appointment has, been #— 
made by motion in Court. It would not, therefore, be fair on ri 


ihe present application to penalise. the applicant for following Moons1 
these- precedents. If, however, jn future а further- appoint- Bnaawax 
. ment should be necessary, then, if the application be onee more 
made by motion instead of in Chambers, it will, I think, be a —> 
matter for the Judge hearing: the application to consider 
- wh$ther the applicant should not be disallowed any. extra 
costs thereby caused. 
‘Turning next to the motion itself, Sout first contended  . 

‘that's. 92 of the Civil Procedure -Codé gave me the песевважу d 
* jurisdiction. “In my opinion, it does nothing of the sort. 
This suit of 1897 cdpnot be turned twenty-two years after- 
wards:into & suit for the removal of. astrustee,.who was not 

. even appointed. ЫЙ 1918, Nor is there any еы in writing 
.of the Advapate.Gerferal thereto.: :7 
- The matter is far simpler than that. it is an ordinary 
application*for the appointment of а new trustee in the place 
of a trustee who is no longer capable of acting in the trusts. 
- J, however, Wished to.be told under what particular section of 
the Indian . Trustees Act..or. otherwise this application 
«was being made. ваге is, I think, required over appointments 
of new trustees &nd vesting orders, and І thik it would be a 
wise precaution if 16 were made-obligatory to specify in the 
application itself the particular Act and section which are re- 
` lied on, as indeed ів е practice in England at any rate as re- 
gards‘vesting osders (see In re Moss's Trasta, ® and R. 8.0. 
‚ Order 54 b, rule 4 A). I was not, however, given the necessary 
: information, and in colseg uence there have been at least two 
,- adjournments for that purpose. Section 6 of the Indian Trust- 
c ees Act, 1866, was next relied on. but that applies to vesting 
orders, and,in the present'case a vesting order if not required: 
nor indeed.is it asked for in the notice of motion. 

Today I-bive been.referred to в. 85 of the Indian Trustees 
Act, 1666, ‘which gives ‘power ío.the Соот. іо appoint а new 
trustee in all ases*in which it shall be expedient to appoint в 
.new trustee gr new trustees, and it “shall be found inexpedient, 
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-0.0.J, . difficult ог impracticable so jo do .without the assistance of 
1919 +=, the Court." ‘THis шау, Бе read with s. 6,,.which gives,an ex- 


SA press power to make,a, vesting order in. the case of a lunatic 
Inre * t t ` S i d 
Ixpix trustee, • 


Ак. Prima. facie, therefore, в 85 would appehr to give the Court 
—Ż ` the necessary jurisdiction ^ Counsel.was unable to refer me to 
oed any Indian authority on the point, but I think the, careful 

_Мооьл _judgmentof Mr. Justice West in In re Kahandas N. arrandas™ 

Mr RN. has,a distinct bearing on tha present case. It.disposes for one 
— thing ofa possible objection that.having regard to.s. 3, the 

Marien 7 Indian Trustees Act 1866 does not apply to a Hindu charitable 

` brust. such as I have to deal with. There, as here, the applica- 
tion, was for the appdintment of a new trustee of a Hindu. 

charitable trust. It was objected that the Court had no 
‘jurisdiction on petition as opposed to a suit, as the case was 

ы Rot. опе to which. English law was applicable within the mean- ° 

` ing of.s. 8 (вөө p..170). That objection the learned Judge: 

overruled. Further, I think it reasonably clear that he wonld 
have appointed a new-trustee under s. 85, but for the fact that 
the.trust instrument contained an express. power for there- 
spondent (the surviving trustee)'to appoint a.new trustee 
„with. the consent of the petitioner ( settlor ), and that the re- 
-  -BSpondent was willing.to exercise such power. } Һе petition 
was accordingly directed to be dismissed. It.would, however, 
appear-from the.foot-nóte to the report that the parties sub- 
sequently agreed to the Advocate General nominating à new 
trustee, and that such nomination was embodied in the order 
eventually шад, | . | 
The English authorities are only useful by analogy; but the 
analogy is rather close. ‘Seotion 85 of the Indian Trustees 
e Act, 1866, is practically the same ass. 82 of the- English Trustee 
* Act, 1850, and s. $5 of the.English Trustee Act 1898. In 
In ve M.©.Mr. Justice Stirling held that under the Aots of 1850 
and 1852 and in cases where no vesting order was required, 
the Court of Chancery had power to appoint.a new trustee in ; 
the place of.one who had become a lunatic (see p.88): and that, 
e. the.Chancerf Division:had still that.power under the 1898 
Act. As regards vesting orders, the law ‚тав „different, 
-but that depended partly on а consideration of* the English 
‘Lunacy Acts; and since the above Десіћіор; the -Lunawy Act 
1911. fas restored or given to the Chancery Division the. neces- 
sary jurisdiction in several.cases. ‘The case doeg not therefore 


(1) (1881) L L. В. Б Bom, 154, ^ ^^ -(8) , [1899] 1 ОЬ, 79. 
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apply io Indià ав repards vestingeorders, But‘ss* regarda the 
appointment of new ‘trustees, it id useful as a decision in 
. support of the jurisdiction’ undéf шо very similar to 
the Indian legislation. бу ж 
Inve Weston’s Trusts™ ів 6 decision by the same Judge to. 
‘the same’ effect. There; however, the trustee, wis’ suffering 
from heart disease, old age ( eighty.) and consequent impsir- 
шей of mental faculties’ The ‘incapacity td aet: atose-there- 
fore from physical ‘and’ not froni fenta! infirmity. 
jurisdiotion:under the Indian Trustees Aot, 1866, to appoint & 
new ‘frustée in the present case. -I need ngt, therefore, consider 
whether I-havé any general jurisdiction: apart from that Act. 
On the' facts, I‘am ‘satisfied that: ‘Harilal’ Narbheram owing 
, to his‘mental condition is nd’ longer' capable” of” acting in the 
" trusts, and that another trustee should be’ appointéd in sub? 
“stitution for him. 1 think it unnecàsary tó: direct any inquiry - 
` under в. 50 as (o his state of mind, or to direct the medical 
evidence %о Бе оп ogth:&nd brought up^to date. I think I 
míay'properly.ssve'the Oharity that expense; but I hope that 


, the’ niedicál &ertifig&te sccepted i in-the-present case ‘will not | 


be "adopted" өв’ а ргебёйдей& in‘ any. other: case.’ Nor’ have 
I thought 'it essential i in the present’ case’ to have the applica- 
. tion served on, Harilal, Narbheram (sép Memorandum as’ to 
. Practice), T ‘think, however, that the tifle of the application 
“should be amended by being made in the matter of the Indian 
Trustées Act 1866, 10 addition to the existing йө, 5 
' In the result, théré will be an ordér appointing Mr. Amrat- 
lal Bhagwati to be a trüstée in substitution for Мі; Harilal 
Narbheram. The order should state in effect'that Mr. Hatilal 
is “unable owing to’ hia infirmity of ‘mind to adt further in' the 
trusts, The order’ will then рә on to appoint Mr. Aimiatlal 
Bhagwani +0 be'a trustee in | substitution for him; ahd'to'acb' 
jointly with thé eontinüing trusted Mr Bhagwan Rewashankar’ 
* (the applicant » Then there: will ' be an order’ diresting” the‘ 
Accountant Goneral to pay all arrears of income’ and’ future 


income to the new trustees until further order. "*' ' p 


', The od&ta ae to córie out»of' tlie estate, exdept that: thecdsts 
of hearing: are’ to be oopfined " to ‘the’ costs of oné day: 8' ЗМЕЕ 
| “only: | . 

Drait: vorder" to be shown" to ше, ; before itis TEN and entered. 

' Solicitors for the ‘applicant: Tyabjeé, Dayabhai& Oo, ``- 
———————————M——————ÀÓBÉ—————* —À. 
(1) [1898] W. М. 151,10) ‚ (8) [1901] WN. 85. 2 
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ADMIRALTY JURISDICTION (In PRIZE). 
Before Mr. Justice Marten, o 


August $1 735 


| THE RHEINFELS.* _ - 


Й e 
Prise Court— German" ship captured three miles. from Prongs Light House— 
Whether such a capture is deemed to be a capture ‘at sea’ or in the ‘рот? df f 
Bombay-' PdF?, meaning of—Hague'Conveniion No VI, 1907, Arts. 1, £ and 3. 
A German ship bound for Bombay was ‘stopped and boarded, by the 
British Military Authorities three miles sea-wards from the Prongs Light 
House near Bombay harbour. Rhe Ship then proceeded to an anchor- 
age south of the Middle Ground Shoal, where an armed party was put on 
board. On 4th of September 1914, the Prize Courb pronounced that the 
ship belonged at the time of the capture to enemies of the Crown and it 
ordered the detention o$ the ship and all her tackle and stores until fupbher 
order. The ship was handed over to the Director, Royal Indian Marine, 
on behalf of the Seoretary of State for India in Counci. The Crown sub- 
, sequently applied for condemnation of the ship on the ground that the 
e ship was not captured in the port of Bombay, as was the evidence before 
the Court in September 1914, but'that she was captured ontside the Post of 
Bombay and, therefore, Articles 1 and 2 ef the et. Hague Oohvenbion did 
“not apply :— oc . 
` Held, that the ship was captured at sea and liable to condemnation as 
lawful prize, for the word ‘port’ as used in the 6th Hague Convention 
does nob mean а pozb in the sense of а fiscal or customs poss but means а 
place where ships are in the habit of coming for the purpose of, loading 
or unloading, embarking or disembarking, and, therefore» the ship was 
nob seized in the porb of Bombay and Artioles 1 and 2 of the Sth 
Hague Convention didnot apply. e 
. The Mowe (1), and The Belgia(2) followed. 
e PROCEEDINGS for condenmation of an enemy vessel. 
On the 7th of'August 1914, SS. Rheinfels, a German vessel, 
was captured by the Assistant Port Officer, O. W. Shearme. 
Proceedings were taken in the Prize Court. 
e On 17th, August 1914 the Prize Court ordered that the cargo 
* sifould ba deliveredeto the consigpees on prodyetion of bills of 
lading and on payment of freight if unpaid, excepting such 
cargo as'might be cqntraband an@® in cases where the con- 
signees were German or Austrian subjects. 
On 4th September 1914 Macleod J. delivered “the following. 
‘judgment, — В 
MaoLzoD J.—The SS. Rheinfels baie an enemy vessel 
and having entered ihe Port of Bombay afler.a declaration of 
war ig to be detained until furthersorder gnd to. be Мапдеа 
over to the Director, Royal Indian Maring оп Кіз requisition; 


*Oause No. І of 1914. : / (2) [1916] 9 A. 0.183. 
(1) [1915] P. 1, 15. : 





against the Crown which question will have to be decided | 
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such requisition will be subject фо any claim for payment of 
compensation between, Government and the’ claimants made 


after the war. a ° 
Liberty reserved to apply for the confiscation of the vessel. 
Any application for cargo not delivered can ba dealt in the 
same way. a8 cargo claimed from the SS. Wartwrm. 


‘Ow 81st March 1919; the Crown, applied for directions of 
the Court under the Prize Courts ( Procedure) Act, 1914 (4 & 
5 Geo. V, o. 18); and the Court ordered that the cause be 
continued in accordance with the Prize Court Rules 1914 sub- 
ject,to such adaptations as the Court might deem necessary. 


. * Qn 80th of July 1918, notice was issued that the cause would 


be set down for final hearing on 12th August 1919,, when the 


. Crown would apply for condemnation of the vessel and freight 


and stores ang the net proceeds of the sale of undelivered сагр®. 
The Crown applied for the condemnation of the vessel under 
Order XV, r. 8, of the Prige Court, Rules, 1914. · 


Bahadurji, Acting Advocate General, for the Crown. 


"MARTEN Je—This is an application for condemnation of the 
German Steamship Rheinfele, her freight and stores and such 


On 


0.0, J; 
1018 


of her cargé as has not been delivered. She arrived in the - 


vieinity of Bombay harbour as long ago as the 7th August 
1914 in the morning. She belonged to the Hansa line; her 


gross tonnage was 5,512 tons, and her speed according to her 


officers was 104 knbts. She was fitted with wireless apparatus, 
and was bound for Bombay, her last port of ‘call having been 
Адеп; some 1650 miles away. War between England and 
Germany began at 11 Р.м. op 4th August. She, therefore, left 
her last port before the outbreak of war. ` 
Under an order of this Cowrt of the 4th September 1914, an 
order was made in’ somewhat similar terms to thatin The 


Ohile™, It, pronounced that the steamship Rheinfels belonged d 


at the time of $he capture and seizure thereof to enemies of 
the Crown, and it ordered the detention of theshipand all her 


stores until further order. ` The ship herself wat handed overs» 


to: the *Bireetor, Royal Indian Marine, on behalf of the 
Secretary of'State for. India in Council. There was liberty 
to apply for the confiscation apd condemnation of the, ship, 
her stores and’ carg®. °° oe 
It ig under.the liberty to apply in this order that the present 
| (1) [1914] P. 212, = 
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application, which, is by way оё motion, is now made; At the" 
date when the order of the 4th September 914 таз паде, the’ 
old Prize Court Rules,’ which date I suppose from fhe’ 
Napoleonic Wars, «were still i in force. It was not till the 6th 
November 1914 that Ъу, а Notification of the Governor-Geriéràl 
in Council tht present English Prize Court Rules were brought 
into operation in India. Ву the Engligh Prize Courts ( Pró- 
cedure ) Act, 1914, which enabled these Rules to be made, theré 
was an express provision dealing with cases where Prize Court 
proceedings hed a'ready begun before the Act came into force, 
One alternative was provided by а. 1, sub-section 2-(b),. vis., 
that the cause might bg continued in accordance with-the ngw 
Rules ‘subject to such adaptations as the Court might' deém 
necessary to make them applicable to the case, 

Accordingly by an order of this Court, dated the 8186 March’ 
1919, it was ordered that this.cause be continued іп: accord-' 
ance with the Prize Court Rules (1914) subject ta stch-ad- 
aptations as the Court has deemed or mày deem,necéssary in 
order to make them applicable to this Cause, And the order 
went on to provide that this cause be set down for further 
hearing on & date which was subsequently altered by алое 
order of the 29th July 1919. 

The reason why the Crown is now asking for condemnation 
of the ship is this: that it is now ascertained, so it is said, 
that the ship was not captured in the port or harbour of 
Bombay, as was the evidence before this Court in September 
1914, but was captured outside that port, if'one ukes the word 

‘port” in the sense in which it is used in the sixth Hague 
Oonventiom Consequently, it is said, on behalf of the Crown, 
that Articles 1 and 2 of the Hague.Convention do not apply. 

fhe second and alternative ground on which’ the applica: 
tion is mafle is this, that having regard to the wireless messages 
which were sent from or received ak the Government station! 
Butcher Island, Bombay, and from other circumstances, the 
Court ought to infer that the Rhetnfele was aware of tha 
outbreak of hostilities between England and Germany before 
Phe entered the port of Bombay, and that consequently she 


was not entitled to the protection given by Articlés T: ‘wd 2of': 


the Hague Convention, even if she did epter the port. . 

I thipk it is still open to the Crown to Даке these ‘points 
despite the order of 4th September 1914.” Tha? ordér only: 
finally decided that the Rheinfels was a German ship. It left 
open the question whether she could be condemned as prise, 
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„Taking then the point ав о the place-tof capture first, 0. 0. J, 
I think it established that this ship wes stopped and boarded by’ 1919 
* the British militery authorities, that is to aay, by the Chief ~~ 
Examining Officer, Commander Shearme, Б.М. зла two sub- Ramos 
_ordinates some three miles seawards from the Prongs light- 
house. This light- house is at’ the ond of a reef.which juts Marien 5 
out, into the open sea for about halfa mile South or South f 
West, from Colaba Point. It must not be confused with Colaba 
light-house. which is.on the poigt itself. The Officers came ina 
launch from the tug Rose which was then engaged in war 
examination purposes under military orders. On boarding . 
the.ship, these officers exercised rights, which would not, I 
. think, have been justified in time of peace. Amongst other 
things, they. entered the wireless cabin on the ship, tHey took . 
possession of the books, they turned the wireless operators ' 
out of the cabin and then locked it up. . Further, the skip 
then proceeded with Commander Shearme on bard, and escort- 
` ed by the launch, tó.&n anchorage South of what is known as 
the Middle Ground Shoal, where an atmed party was put on 
board. к 
It is also established, in my opinion, that even this anchorage 
. on the South of the Middle Ground Shoal is not а part of the 
“port,” in the sense that ships load and unload there. The 
evidence is that.ships do not load and unload .&here, and that 
in the monsobn it would be unsafe for afy ship to discharge 
into lighters.at that spot. In fact that anchorage is the usual ° 
"Examination ancRorage. The place where 2 ship loads or 
unloads is further North, viz., to the North Qr: : North-East of 
' the Middle Ground'Shoal, unless, as із more usual the ship | 
‘goes into the Docks themeelves. A chart. of Bombay has been 
put in, and there the witness has marked „with '& cross the* 
place South of the Middle Ground, where*the Rheimfele was ° 
anchored. The.chart is an,old one, and unfortunately does 
not take i in the Prongs light-house, nor -the spot where the 
ship Was, first boarded. I have not, however, thought it neces- 
вату to adjourn the case for a.further chart to be put in. The 
oral evidence is reasonably clear, and can, if “necessary, bass 
Supplemented by an Atlas, such as’ the Graphic Atlas of the 
‘World, which has smail but useful; maps òf Bombay on pages 
-64 and 67 of the 1910 *Edition., I have not had the advantage 
of seeing Confmanfer Shtarme і in the witness-box, as Counsel . 
tells -me he ig in England, but his subordinate. officer, Mr. i 
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-Warden, has given evidence before me, and given it carefully 


and well. ' b ж 

The significance of the place of capture, lies in- this, "viz., 
that by two decisions, the one by Sir Samuel Evans’ in The 
Mowe™ and the other by their Lordships of the Privy Council 
in The Belgta™, it has been clearly established that the word 
“port” in the 6th Hague Convention ‘does nob mean a port in 
the sense of a fiscal or customs port, not does it refer to terri- 
torial waters. It “must be construed in its usual and limited 
popular or commercial sense as a place where ships are in the 
habit of coming for the purpose of loading or unloading, 
embarking or disembgrking" (see The Mowe). Accordingly in 
the case of The Mowe, although she was captured‘in the Firth 
of Forth, which was within the fiscal limitsof the port of 
Leith, she was held to be captured at sea and nat in port. 

* Similarly, in the case of T'he Belgia, which was captured ощ- " 
' gide Newport, that is to say, outside the entrance tp the river” 
Usk, which is the river for Newport, thero, too, the ay was 
held not to have entered a port. 

. So, too, in The Erymanihos, 9 it was held by the Malta. 
Prize Court that the ship, though captured at the Malta 
Examination anchorage, was not captured in port. ©. 

The 6th Hague Convention, or rather the English transla- ^ 


“tion of it, will be found on page 442 of the English Manual of , 


Emergenoy Legislation. Article 1 runs as follows;— 
© When а merchant-ship belonging to one of'the belligerent Powers ів at 
fhe commencement of hostilities in an enemy portb, iis desirable that it should 
be allowed to depaft freely, either immediately, or after a reasonable number of 
days of grace, and tf proceed, after being furnished with a pass, direct to its 
port of destination or any other port indicated to it,” 
Then it goes on:— . 

** The same principle applies in the case of a ship which has left ite last 
port of departure befo the commencempnt of the war gnd has entered a port 
bblonging to the enemy whale stall ignorant that hostilities have'broken out.” 

Stopping there, the decisions I have referred to establish that 
for Art. 1 to apply, aship must “enter a port.” Therefore, if 


she is Ө at sea before she entersa port, Art. 1 does 


: — not apply., 


Then A 2 provides:— 

“A merchant-ship evhich, owing to circumstances beyorgl its Ошто, may 
have been unable to leave the enemy port within, the period contemplated. in 
the preceding Article, or which was поб allowed to leave, may nob b&vonfiscab- 
ed, The belligerent may merely detain it, en condstion of restoring ib after 





(1) [1915] P. 1.. і (8) [1915ЉР. 1, 15. 
1916]8 A. (5. 188. (4 (191451 Br. & Col. P, О, 389. 
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the war, without payment of componsatfon, orhe may «едй ion бый; "00 ў 
tion of paying compensaéion,”3 ." -: 1919 

But there, again, she has to boi in ‘the enemy port. Gi shoi ise => 
captured before that, then the Article does net apply. `` Тнк - 

‚ Article 3’ deals with ships which left their last: port’ before een 
the.war-as here and are encountered ai вов while still ignorant Marten J. 
“of. hostilities. І usethte words .'' at sea” -advisedly, as the = 
English ‘tranélation < оп the high Seas" appears to be a 
mistake, (See The Mowe™). They also. must поё be confiscat- 
éd but.only detained. -It has, however, been‘decidéd that this 
Article-does not apply'to German ships, because: Germany did : 
поё. agree to this particular Article, and gonsequently her ships ‘ 
‘cannot claim the benefit of it. That was decided in The Marie 
‘Glacser™. and-also in The Perkeo.™ Aesordingly,. I havo only 
to deal with Arte, l'and 2. ` 

` Turning theri-to-the facts of this case, ‚1 -have іа sald 
that Fam:satisfied the.ship was stopped and boarded well 
outside’ -the Prongs: dight-house: In saying that,-I‘did not 
"overlook the original evidence, viz., thé joint’ affidavit of Com: 
mander Warden and Commander Shearme of 10th- August 
1914, in’ which Commander Shearme. stated: that the ship. 
-arrived‘in. the “ harbour " of Bombay on‘the Tth August and 


` that‘ori thé.same day she was captured by -him and his drew 


“assisted ‘by the Examination Battery in the “ harbour "of 
"Bombay, and that a military guard was ‘placed on . board in 
‘charge of the’ ‘Steamship and ‘her päpərs:: So, too, in the 
answers’ to interrogatories administered" ‘to, the Master and 


. “Officers of the German’ ship, they'all вау. “that she was ken 


“and seized in Bombay “harbour”. * ~=- 
+ Curiously eiough, in Fha Belgta™ Sir: Башшар Бл had 
very similar evidence before: liim. that's › вау, there was gi b 
‘affidavit by the Surveyor of 'ustóms 8 saying that thé ship waa 
*geinód ‘ad prizé for ће ліве of His Majesty in the. “port” of e 
Newport. Similarly the' writ ‘in ‘the ection described the ship 
ВВ having -béen seized ab the port.. (Seer page mney Sir Наша 
“Evané in his judgment stated :-— à 
+“ The' circumstences: under which this vessel was m have been: full ges 3 
_btated togge, aud I musb.decide the case in accordance with what;was actually 


done, and not‘ia accordance with any language, acodrate or inaccurate, _ which 
“may hago been used by thedaymen in and abont the port of ‘Newport “at the 


ола." 


time of the commencement of this wary when people Were nob familar with the 





'тюшёпб1Абаге, or*with ie provflions which one has made sinod >" - . 
д): пө] 91,987 2777 0 75 7 2 (ау (1915/1 Be “ol: P. à cm 
(3 (lola) P. 218.: .,. "04,80, ^ ^... 
(8) (1914) 1 Br. & OoL P, Q, 188, ` | 
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. Then he ввув: ~ е 
*T'find, in fact, that this vessel was captured at sea "after the outbreak of 
e nostilities.” . 


‘Then he descripes the place and proceeds :— . 

“ Being oaptured there and in these clroumstanoes, I have come to 'the 
conclusion that she was captured ab sea. If that is right, I need not trouble 
at all about the Hague Convention No, VI, Articles 1 and 2; but in deferenoe to 
the argument of counsel for the claimaats 1 willtiay a word or two about them.’’ 


· That.was the decision-which on appeal was affirmed by the 
Privy Council in The Belgia. Y 

Under the above circumstances, I am satisfied that this ship, 
whether she was captured outside the Prongs light-house. or 
on this Examination ground South of the Middle Ground, 
had. not entered “the port" of Bombay within the meaning of 
the Hague Convention. But I base my décision primarily. on 
this, vis., that in my Opinion she was captured some three 

nfiles Дө the Prongs light-house, Iam not satiafled that 
this spot.is within the limits of the fiseal port of Bombay, 
but assuming that it.is, I think it clear on the authorities that 
this spot is not within the “рогі” of: Bombay, ав that expres- 
sion is'used in the Hague Convention. 

I also hold on the evidence that she was captured and seiz- 
ed at this spot. Even, however, if slie was not capturad and 
seized until she reached the Examination anchorage South of 
the Middle Ground, Í should still hold that-she had not enter- 
ed the “port” i in the &bove sense. That anchorsye may be a 
“roadstead”, but as pointed out by Sir Samuel Evans in The 
Mowe”, in the French text of the Conventiofts, “the word ‘ports’ 
ig used in varioug places in conjunction with, but in contra- 
distinotiop to, roadsteads and-to territorial waters. See Oon- 
vention Xlll, where the words ‘les ports, les rades, ou les eaux 


е territoriales’ are frequently used. 


"It follews that if my opinion, the 6th Hague Convention 
does not apply to this ship and that accordingly. she ought. to 
be condemned as а lawful prize. 

In the view, therefore, which I take, it is unnecessary to 
decide the second ground on which the Crown has asked me 


. «to condemn the ship, viz., her knowledge of the outbreak of 


hostilities. : The evidence does not establish expressly that 
the Rheinfela either sent or received any message showing 
that war between England and Germany had broken’ @ut. 16 
їв all'a matter of inference. She waseat the time on а 
“voyage from Aden to Bombay. She no doubt was fitted with 


(1) [1816] 2 A. О, 183, (2, [1015] P. 1, 16, 17. 
e 8 i e i Hn i 


р working order. Опе can tell that from the messages. she serft." 
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the Telefunken gis of Wireless telegráphy, ^ ^whieh would - 0.0. EO 
enablé her to receive messagós fram wireless “stations in 1919 
. Germany. She would also be able ‘to’ receive ‘the In oHSAgORe 


_ which were sent out from the Butcher Island. Radio Station, Ramis 


iti is also proved to my satisfaction that as from the morning Pr acu " 

of the bth August to the afternoon of the 6th*August, the — — 

operator :in charge of*this radio station was sending out 

messages‘to British ships warning them that war had broken 

out and.that.they must not enter any German Port.. It is clear 

also that from about 7-10 A. M. on the 6th Augast, the Rhein- 

Jels was in wireless communication with Butcher Island, be- : 

шй some 240: miles away. Hoer- wireless ‘systém : was: :& 
erené-one, but she used the same wave “length ва. the -Mar- 

coni systém; and accordingly could pick up the messages: sent 

out from Butgher Island. Her -wireless : -system “was also in 


„ She was also near the Osty of Lahore which was also bound 
for Bombay and receiying messages from Butcher Island. | 
On the other hand, theré is this that the Oaptain:did go 


. straight into Bombay and:made.no attempt: to deviate and 


run for Marmagoa or any other port: Further, he kept ‘up 
communication. and gave his distances, Thus his message at 
5-55 р. м. On; the 6th stated:that he was 130 miles off. In :во 
doing, he was adding to his risk of „being. captured ‘on ‘the 
high seas, and it is rather more consisten with his not know- 
ing that war had broken out than with tho knowledge .that 
it had. Again, if he knew that-war had broken out, but dè- 
cided the safest course was to go to Bombay, it might “have 
assisted him to have arrived with His wireless outeof order, 
supposing a plausible excuse could be given for that H.M.S; 
Dartmouth evidently thought it likely the Captain’ won]d * 
make for Marmégoa, if he kivew of the outbreak of ° war, for 
ghe set out. in the afternoon of the: 6th to intercept the e 
Rheinfele there, Further, it appears hy the answers to inter- 
rogatories that the wireless operators. were the 8rd. and 4th 

officers, Prima facie these officers would normall -bə attending 

to their ordinary duties as 8rd and 4th officers and* would haves” 

little tine left for wireless messages.: ] ‘cannot, therefore, 

assume that Chis c cargo boat would negeasarily pick up all the 
messages which а passenger liner might, for the latter might 

keep two operators exclusively. engaged-in the wireless cabin. . 
4 have ben FEEDS m counsel to the саве: of, The т 
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(Wo. 8),9- -where Mr. Justice ator, in- giving к їп 
the Egyptian Prize Court, said :— - к Cru 
« The sole safe rule upon which a Prize Courb oan aob is to assume that 


"every ship fitted with wireless apparatus receives from ite Government: 1 


either direotly ог by transmission from ‘other ships, prompt’ news of the “out 
break of hostilities between ita own and any other country.” 


He, however, held on the facts that the ship was Е 
of the outbreak of hostilities. -That chse went on..appeal tó 
the Privy Council.on another point (The Gutenfels)®, - where’ 
the judgment was. variéd, ‘ard ап, order made as in the case 
of The.Ohile. - Their Lordships did not, however, deal with thé 
above proposition, and. I do not :think I need either. ‘I have 
arrived at a definite dgcision ontho first point, and I do: not 
think it necessary to arrive at a definite finding either of fact 
or law on the second’ point. : 

; Having regard to my decision on the first stad ‘there- will 
b8 a decree for the condemnatjon of the ship, her stores and 
tackle and. also the freight which is in ,the hands of the 
Collector of Customs of Bombay. He, 1 am told, occupies 
the position of Admiralty Marshal. There ів. also a small 
sum in his hands. of Ез, 1295-18-1 representing the: net 
proceeds of certain undelivered cargo on the sltip Nearly 
all the.cargo has. been delivered under orders made by this - 
Court from time to time, and this small balance- - represents 
unclaimed or undelivered cargo. I condemn, this ‘balance 
also ав representing cargo on an enemy ship. 

“As regards the form of the order, the Admiralty Regis. 
trar will.no, doybt look at the Forms of Order contained: in 
the Schedule to éhe English Prize Court Rules, (1914) Form 
No. 58, (See English Manual of Emergency Legislation, 
р:381). They will require some. adaptation to the present 
ogse. The draft order is to be оа to me- ‘before: it is 
passed айа entered. ‘ GRO 

As regards the ‘costs, I. see pon are certain reserved 
costs here. I will give. а general direction that the costs of 
the Crown are to -be paid out of the proceedsein the- hands 
of the Collector of Bombay. Subject to those costs, there 


“чї be а direction that the Collector do transfer the moneys 


in his. hands to the Crown oras the Crown may direct. If 
the Crown does not require taxation or .any special ES 'ав 
to costs, the whole fund can. be transferred. - 

I will reserve liberty to apply in ‘case there aro. апу: - othior 
points which may require the Court’s direction; * -~ +. i 
(1) (1815) 2 Br. & Col, P, О. 136, 137. (2) [1916] 2 А, О, 112, 
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` {Phere is one point of:practice.which 1 shouldiike to mention 9.039 
and that is this.. The cause.has come before “me on, viva:vods 1919. 
evidenoe;and certain officers liave been brought down to Bombay , n 
for ‘that’ purpose. Опе: Љав had to come from such а distant Алынша 
place as Rawalpindi. Should however a similar case arise in " 
the future, I think the * Advocate General should consider муз і 
whether it is not-possible undeg the Prize Oourt Rules 1914 
to:give evidence by affidavit, The officers of the ship concern- 
ed.in.the capture can certainly give evidence by affidavit ( see 
Order.XV, г. 2 (b) ): and I should have thought that other evi- 
. dence by affidavit might: properly be admitted by the Judge . 
under: Order XV, г. 2(6). ‘There may be. cases in which vive 
| 0006 evidence i8 essential, but in many: ifis not, Further,’ in 
war. time, naval and military officers cannot: be -spared “for ab- 
tendance in Law Courts, and the same observation applies to 
` wireless operators and oensor of eypher; experts. -. My recollet- 
tion of: the. English practice i is that affidavit evidence. was 
` principally used,. ard thatit. was by no means confined to 
officers of the- capturing ship. 1 think‘that- will. probably-be 
. found a far more convenient course in every way than what 
has taken płace. to-day. Not only will it save the time of the 
Court, but.it will also save officere being taken from theif ordi- 
nary ‘duties or brought by long journeys from . the other ond, - 
of India. .. .,. ‹ n P e 
One other point I should also ‘mention. ІЁ any matter of 
the Hague Convention comes up again, there should be a pto- 
per official publication of the Hague Convention for use by the 
Gourt. I mean an official publication containing the original 
French text and the- English translation. Counsel for the 
Orown were provided with this in England, and my recolleo- | | 
tion is of a blue book with the two texts in parallel eolumgs. 5 á 
If there are no éopies of this?in Bombay, it should, P think, be : 
obtained from England as phe French text is material. . e 
^ J.am.also told by the Advocate General that the text of the 
-Peace Treaty has not yet been received hore: and that he does 
‘not. know whether it has-any- provision with- regard to the. 6th . 
Hague Cónverition. I have not, however, thought it necessary” 
фо defer "my {decision till that information was supplied. The 
question whether the, 6th Hague Convention is binding at all 
-a8 between England and Germany was left open in The. Gut- 
enfels,? - and again -in Tei ea ee Ada Rut Tofcourse  * 
have not deatt with that question. А o" 
-  [1916]8A. 0.112 (2) [1918] A. О, $0 А 
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Judge's Note.-—In correcting the shorthand notes-of the 
above judgment, Ї had occasion to refer ta the Butcher Island, 
„Badio log, Ex. О. I there found that in the early morning of 


Nauen ( in Prussia ) sent out in cypher. This wag fot mention- 
ed to me at the hearing and isin favour of the Crown. .The 
answers to interrogatories denied however the possession or 
knowledge of any Code ( except the International Code): and 
as there is no evidence from the Naval Intelligence Depart- 
ment to show that German cargo ships would know any cypher 
code of the German Government, it does not perhaps carry 
the matter much further. Nor does it follow that the 8rd 


o 


and 4th officers were then engaged in the wireless cabin, "Ор - 


the whole, therefore, I have thought it unnecessary to have 
the case set down for further hearing. 5 = 

eTax order as eventually drawn up was without prejudice to 
any question whether the property thereby condemned “ав 
prize was droits of the Crown or droits of Admiralty (see The 
Abonema, The Hilleréd, The Florida, The Albania, The 
Adjudani ;® and The Belgia®.) . | 

Solicitor for the plaintiffs: J. О, G. Bowen. 

Solicitors for the Ohartered Bank of India, Australia & 


Ohina : Craigie, Blunt & Oaroe. 
Solicitors for Greayes Cotton & Oo.: Payne d»0o. : 
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-.Вејоғе ‘Mr. Justice Pratt, 


KERING RUPOHAND & Oo. 
v. 
e A - 
ы А. S. B. BAYLEY.* : 
Interesi— Progressive increase in the rate of interest is unfair—Oourt has jurisdic. 
tion to consider the transaction even though the suit ts heard ex parte—The 
^. Ueurious Loans Act (X of 1918), Seo, 8 (1). . £ 

The defendant executed a bond for Ra, 8,400 in favour of the plaintiffs, 


*" The consideration of the bond was Ra. 5,000 received in cash by the 


defendant and Rs, 8,400 by way of interesb at the rate of 2 percent, per 
mensem, The total amount was repayable in thirby-fouf monthly instal- 
menta. "The defendant having failed to pay six instalments the Plaintiffs 
suedto recover Rs, 1,500, the amount due jn reapegb of them :— 
* О. О. д. Suib No, 1591 of 1919. (3) [1916] 2 A... 188. 
(1) [1919] P. 41, 69. ? 


|. 
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Held, (1) that as the scheme of Ше bond was that the interosb on the 
, Whole amount of Rs, 5,000 should oontinue to be pafd though the principal 


Е gras being progressively discharged by instalments the provision regarding 
interest was unconscionable and unfair; 


49) that the progressive increase of the rate of interest and the provision 

. which made money chargeable with interest after ib had been repaid was 

both excessive and substantially unfair under the Usufious Loans Act, 

and, therefore, interest оте sums actually repaid would not be allowed. 
Р Samuel v, Newbold а), referred to 
s ` gurr on & bond tried as a Short Cause. 

‚ On-7th of September. 1916, the defendant executed a bond 
at Lahore for the amount of Rs. 8400. The said amount was 
mage up of Ra. 5000 received in cash hy the defendant and 
Ka; 8400 by way of interest at ` the rate of 2 per cent. per men- 
sem for thirty-four months. 

The amount of the bond was repayable by monthly instal- 
ments of Rs. 250; commencing from 10th October 1918, ftr 
thirby-three months, and the remaining balance on the thirty- 
fourth month, On the failure to pay four consecutive instal- 
ments the -whole of ‘the remaining amount was payable on 
demand with interest at 2 per cent. per mensem from the date 
of such deféult. The money was to be paid in Bombay, Poona 
or wherever the plaintiffs might demand ii. —— 

To facilitate. the recovery of the said instalments when they 
fell due the defendants gave to the plaintiffs seven post-dated 
cheques for Rs, 250 drawn in the plaintiffs’ favour upon the 


Alliance Bank of Simla. The plaintiffs presented. the s#id 


cheques-for payment at their respective due, dates but théy 


.were dishonoured, 


On the defendant failing to pay the first hres instalments, 
the plaintiffs had filed a suié in the Court of Small Causes and 


~ obtained в deoree against the defendant for Rs. ee The 


defendant had phid that amount. 
On 14th of May 1919, thpplaintiffs called upon the dolendi 


‚ to pay, to their attorneys in Bombay the sum of Hs. 1250 due 


in respect of further five instalments but the defendant failed 
to pay the same. Subsequently. another instalmerfi became 


* 1197 
00 J. 
1919 
-a 


* Kme 


due, and the - plaintiffs filed this suit to recover *Bs. 1500 ime" 


respeat'éf aix instalments. . 
D. 4. Ghasvallq, for the plaintiffs. 
- The бшу did not appesr. А 
ic [1908] А, О, 461, 
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9.03. PRrarr J: а this suit, the plaintiff, a Poona money’ lender, 
, Tita aaka to recover on à bond executed by the defendant on the 
Pew «7th of September 1918. The consideration of the bond ‘is a 
Boon kas cash advance of Rs. 5000 and the obligor agrees to repay 
&Co Вв, 8400, i. o., Re. 5000 principal and Ва, 3400-interest; The 
Baria interest is witseaned at 2 per cent. per mensem, i, e., Rs. 1004 
— month for Bs. Б ,000; and itis calculated in: advance’ for 
thirfy-four months; The.total amount óf Rs. 8400 is then 
repayable in thirty-three inst&lments of Ва, 250 and one 84th 
instalment of'Rs..160. Thus the principal is repaid in thirty- 
‘three instalments of Rs. 150 and one instalment of Rs. 50 and 
: the iaterest is repaid in thirty-four instalments of Ба. 100.» 
‘The, first three instalments have been recovered by а suit in 
the Court of Small Causes. The present suit is ae six instal- 
ments from January to June 1919, i 
" The defendant does not appear but, though the suit is, ec 
ратів, the Court has, under в. 3 (1) of the,Usurious Loans Aot, i 
1918, jurisdiction to consider the merits ОЁ tbe transactions. 
The bond professes to Charge interest at 2 per cent. per 
anengem but the scheme ‘of the bond is that the interest on 
the whole sum of Rs. 5000 should continue to be paid at this rate 
though the principal is being progressively digpharged by 
instalments; The obligor of the bond, therefore, continues to 
pay interest on monqy which he has ‘actuallyerepaid. This 
provision seems to me altogether uncongoeionable: and unfair. 
Я Moreover, -the effect of it is that though at the end of the first 
month the interest paid is at the rate of 2 per cent, per mensem 
yet this rate progressively increases until at the end of the 
‘88rd month Rs. 100 interest is paid for a balance of Rs. 200 or 
at the end of the 84th month Rs.*100 interest is paid fora 
e- balance of Hs. 5Q The rates of interest at the end of the 
- 88rd and 34th months work out to the preposterous rates of 50 
. -per cent. per mensem'&nd 200 per*gent. per mensem. d 
Under the Act; the Court may reopen the transaction and 
relieve the ‘debtor of all liability in respect of exéessive interest, 
if two conditjons are fulfilled. These are that the Court has 
eaBon-to believe (a) that the interest is excessive, and (b) that 
the transaction тав, ав between the prr бегоњ substantial. 
‚ ly unfair. * 
On the first point, there can ef dotse BE до doubt, Pw i the 
_. ... segond, it may be said that the: defendant: is ü nism ber of " tlie 
Indian Finangg Department and that he must have understood 
^77. the terns of the bond and that his agreement ia evidence that 


| 
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thé: transaction was not unfair. «But “the explanation. tog 8 0.0.7. : 
enacts that interest may of itself be sufficient evidence that a 1919 
transaction "was substantially unfair. - The Legislature has d 
adopted the view of Lord Loreburn in Samael v. "Newbold, роронаюр 
that excess of jnterest may in itself rebut any presumption of & Ф. 


reasonableness arising from the agreement of the party. More- - Baie 
over, “I have already foufid that ¢he transaction which involves 
' payment of interest on money, whighin fact has been repaid, is === 
substantially unfair. - 7 I therefore think this is a fit case for 
reopening the transaction between the partiesand giving relief 
in respect of excessive interest, - ^: °° = 
ldo.not and cannot disturb the transaction so far as it has 
"been concludéd.by the decree of the. Small Causes Court in 
regard to the first three instalments. As regards the віх instal- . 
"ments in suit.there is-no occasion to disturb the provision for 
repayment of the principal by instalments of Rs.150 per mensem. 

e loan was made on personal security and I may take it 
that the rate,of 2 per cent. per mensem ‘was reasonable in 
view of the risk incurred. But the progressive ‘increase of | 
this rate and the provision which makes money chargeable 

‘with interest after it has been repaid, is both excessive ‘and 
: substantially unfair.-I, therefore, disallow interest on sums 
actually repaid. This will not make much difference in the 

` present suit hut. will make в considerable, reduction when the 

, account comes to be taken of the future instalments. ^ If the 

' account were taken i inthis way, the-interest’ ‘chargeable on the 

six instalments in suit would not be a 100 per олке bài 


'- would be reduced as'follows:— ` CENE 
Instalment, -> Principal unpaid. ' Iaieioat at 2. pere р. n. 
' January” v. 4550. ^"^ — '91 -. 
| February .- - 4400 ВВ таео p 
‘Marci’  -* - 4350 * or > - 8H *°- 
‘April: сз 40 77 707 0088 ^77 e 
- May- -— _ ~ - 8950- ie aeos | a x 
‘' June сс» “18800 - `` - PEU EX E 
2 ' И ara 501 ваа of 600%" 


175 But dd аб занат of £ разра has begn paid, the plaintiff 
is; ‘entitled ‘to’ : per. ш. рег` mensem: on ^ Be 4550 duo i in 
January. р 5: Кае 
_ Decree; thérefore, for. the: ыды tor Ës: 900° шө at x 
3 per! cent. рег mensem 'on: Hs. 4550 from the 10¢h of- January 


us m (1) [1906] a. О, 401. ы 
7 ама, 


» 
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OOJ. 1919 till judgment. . Costs and interest on judgment at 6 per 
1919 cent, - А . 
Se anal 
Kun rx Des БОД, 
RurcuaxD Solicitors for the plaintiffs: Khambatta Co. 





Co. 
а The defendant did not appear. 
BayLuy Е 
——^ Р . е 
Pratts: a Before Mr. Justice Prats. 
1919 THE SECRETARY е STATE FOR INDIA. 
mye 
August 7 Sim MAHOMED YUSUF ISMAIL, Kr.* 
Leusé—Agreement io leaseg—Regisiration—Agreement to leass does not rq eres 
! registration 3f there їв no present demise—The Indian Registration Act (XVI 
af. 1908), Beca, $ (7, 17, . 
An agreemend to lease, which does not import a present demise or the 
, е creation of an immediate interest, із not compulsorily registrable under the ‘ 


_ combined operation of e, 2 (7) and в, 17 of the Indian Registration Ack . 
` Purmananddas Jiwandas v, Dharsey Pm (1), referred to. 


_ Action for specific performance of an agreement to зеш 

В lease, 

The plaintiff alleged that an agreement was come to in 
correspondence between the Presidency Post Master and the 
first defendant whereby the latter agreed to ‘lease to ‘the 
former a portion of his building for ten years, from lst of 
April 1915, with an*option to the Presidency Post Master of a 
“renewal for a further period of five years, for use as a Post 
, Office, at a monthly rent of Ев. 175; that‘the first defendant 
was to supply’. counters and shelf and to have electric in 
stallation which was to be maintained by the Presidency Post 
Master. The first defendant fitted up a portion of the build- 

* ing and it was used as a Post Office, from 1st April 1916, and 
fhe rent was pafi from that, date. The Presidency Post 
Master sent forms of leases to the first defendant but nothing 
was done towards the execution of a lease by either side. 

On 24th of August 1917, the first defendants Estate Mana- 
ger wrote to the Post Master of the said Post Office to pay the 
- erent from ilfe lat of August 1917 to Jamnadas Parbhudas & 

.Qo., the second and third defendants. The frat.defendant 

| purported, io lease the building for a period df five years to 

jhe second and third defendanjs, from 1st ef. August. 1817. 


: On“l3th September 1917, Jamnadas Parbhudas & Co, gave 
- *Q,G.A Sun No 69 o[IS]A, ... (1) (1885) T. L. В» 10 Bom. 101, 
. . € е 


. 
е 


YOu. xxi] THE BOMBAY LAW REPORTER. | * 1181. 


notice {0 the Post Master to vaotte the portion’-in -thè posse, 0,0 `, 


sion, of tlie Post Offite by 81st of October 1917. ` ac pa 1919: 
' 'fhe:Presideney Post Master called upon the first defendant e oe 
to execute a lease upon the terms agreed but ‘the first defend- ar ree 
ant failed to execute it. The plaintiff prayed for an order on es 


.the first defendant to specifically perform the Agreement to Manowgp 


- - É . - - 4 ra 
lease and to execute a lease in his favour and for an order on 


the second and third defendants io. join in the said legge as 
confirming parties. ч 205 x 

`-The first defendant in his written statement contended 
inter alia that there were negotiations between‘ himself end 
theeplaintiff regarding в portion of his building but the- nego- 


‘tiations did ‘not result in an agreement; that “during the 


course ‘of the negotiations the plaintiff occupied the premises . 
and thereby became his monthly. tenant; that no agreement 
was arrived at upon the plaintiff-entering into occupation of 


^ the premises or at any other time; that the forms of lease sent 


by the Presidency Post Master were only offers but the. firat 
defendant did not accept the same and no lease was executed ; 
that there was never at any time & concluded agreement in 
terms of which the plaintiff was entitled to а lease of the pre- 
mises; and that there was no agreement of which specific peor- 
formance could be. granted against himself or second and third 
defendants. `e a CH MEE EE. | 
' The defendant further contended that if it should be held 


7 that there was a eqnelüded agreement which was enforceable 


against him, then the option to the Presidensy. Post Master 
for & renewal of the lease for & period of five years after ‘the 


_expitation of the first period of ten years did not fotm part of 
_the said agreement. ` ' 


. ‘ : е е 
Bahadurjs, acting Advocate General, and Campbel], for tite ° 
plaintiff. oe | " | . А | 
Setalvad and Desas, for the first defendant. ` - 
The second qnd third defendants did‘ not eppear. : ; 
. Prarr J.—This is а suit. for specific performance of an 


agreement to lease. The facts are not in dispute. * In Decome 
ber 191% the, Presidency Post Master was. looking for premi- 


ges for anew Post Offjce and entered into negotiations with 


. ihe Jat defendant, who was constructing a building called, the 


Sutar Chawl." The Presidency Post Master gave* the defend- 
ant particulars as to the nature and extent of the accommoda- 


1182 * 
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tion. required and the defendant made the following offer in - 


$ 


letter dated the 1st February 1915. . bw m 
** Wira reference to the Post Office Superintendent's interview with rhe, -I 


„ВесахтАву ° have arranged eith Messrs, Mistry and Bhedwar, Architeots, to have an accom. 


oF STATE 
Em 
MAHOMED 
“Yosur 
Prati J. 


Thogation for a Post Office at Sutar Ohawl measuring about 650 Sq. Yds, and 
shall let it to you on a lease for ten years on the following conditions ;— 

1. The rer for the place would be Rs. 176 per mensem. - 

2, The counters and a shelf would be supplied by me, 

3. The electric installation to be made by me, but will be maintained 
thereafter by you. ` . © e ` | 

The place would be ready for ocodpation by the Ist April 1915.” 

The Presidency Post Master then obtained the sanction of the 

Post Master Generaland replied as follows on the 18th -of 


February 1915 :— ; 


К e - 
“Tg continuation of my letter J. Musjid /2 dated the 6th February 1915, I 


have thd honour to say that the Post Master General, Bombay, has accepted 


the proposal. I shall, therefore, be much obliged if you will kindly do the 
needful now with a view to enable me to move the presen? J. Masjid Post 

oe into your new building in the Sutar Chawl with effect from the, 186 
April 1915. The Post Master General has further desired me to insorb the 
optional clause in the lease; i, e , giving the Post Office the option to renew the 
lease for another five years. » Kindly acknowledge'receipt of this letter, ? 


To this defendant replied on the 16th of February 1915 ав 
follows :— . ! 


t“ WirH referenoo.to your letter No, Juma Musjid /2 dated the 18th in 
stant, I am making the necessary arrangementa,” : 


' The defendant proceeded to make what he called the neces- 
sary arrangements, that ів to adapt the premisps for use asa 
Post Office; but by the 1st of April these arrangements were 
not complete, The counters were not varnished, the shelves 
Were not put up, and the electric lights were not installed, 
Nevertheless the. Post Office went into occupation on the 1st 
of April and the improvements were completed in the follow- 
ing month. . | 
e Mr. Murtree, the Presidenoy Post, Master, says that he did 
not tendér в lease for exeoutioh on entry ihto' possession as 
the improvements had not been corgpleted. After they were 
completed he instrubted a subordinate to do во, Ви: the 
defendant made no reply and the matter was lost Sight: of, 
But the Post Office continued in possession and paid the stipu- 
tated montHly rental. i 3 : 
Subsequently the,1st defendant leased the samg property to 
two rent farmers, the 2nd and 3rd defendants, and they erved 
the Post ‘Office with a notice toequit? and this led to the institu- 
tion of the present suit. ee. : 
- On these facts the questions that arise are thdwe embodied 
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in the first ‘two issues: Does éhe correspopdence disclose a 0. 0. 5 
completed agreement ? If so, is it a in evidence for 819 
want of registration ? * вы т 

"Now, I think, it can hardly B, disputed that fhere WAS В oy STAFTE 
completed agreement, The defendant's letter of the lst” of ied 
February was an offer embodying all the terms of the propos- Маномвр 
ed lease. It is true that the Pxesidency Post Master's reply 
was not an unqualified acceptance but suggested a further Pratt. 

condition of an option of renewal. It was in fact an acceptance 
with в counter offer which the defendant in turn accepted by 
his letier of the 16th of February. The acceptance was -not BEL 
express but it is clearly implied.in thg statement that the 
defendant ‘was making the necessary arrangements, specially 
in view of his е conduct i in giving possession” to the . 
Post, Office. 

The next question і is the more, difficult опе: whether һө 
letters embodying the agreement to lease are inadmissible in ' 
evidence i in vjew of * 49 of the Indian Registration Act. That 
section enacts that no document whioH is required by s. 49 to 
be registered shall when unregistered be received as evidence 
of any transaction affecting property comprised therein. There 
ean bè no doubt that an agreement may be a transaction 
affecting property although it does not create an interest in 
the property., I think it is clear from,the terms of s. 91 of the 
Indian Trusts Act where the same words ко property” 
are used. 

: The question then resolves itself to thig:. Whether the 
registration of this correspondence embodyiag the agreement 
to leage is compulsory under s. 17.' Now, the period is more 
than оре year, and, if the agreement be equivalent to а lease, | 
registration will be compulsory under 8. 17, sub-section (1), е 
clause (d). Thé Advocate General for the plaintiff refers to 
the case of Panchanan „Bose .v. Chandi Oharan Misra, ° 
where Jenkins C. J. described an agreement to lease as falling 
under ol. (А) of в. 17 of Act III of 1877, corresponding. with 
в, 17 (2) (v) of the present Act (XVI of 1908). But, I think, it 
is olear that this reference was an oversight, for that sub-seee 
tion do&8 not apply to leases and applies only to instruments 
described i in в. 17, sub-section (1), clauses_ (b) and (о). The 
substantial reason given in. the judgment was that in the 
document there consideréd no immediate interest? was creaied — - 

, and there was no present demise. .This. accords with the m 
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deducible from Purmananddds Jiwandas v. Dharsey Virji 
and the recent judgment of this Court if Kessowji v. Bai 
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*Kesevbai ( Appeal No. 2 of 1909) that agreements to lease ` 


"or Bram Which are compufsorily registrable under the combined: opera- 


tion of в, 2, sub- section (7), and в. 17 of the Registration Act 


Manousp are those agreements which import a „present demise or the 


Yusur 


Pratt J. 


creation of an immediate interést. . 
Does this agreement import such a demise? Under the 
authorities “the intention of’ the parties as declared by the 
. words of the instrument must govern the construction,” 
Poole v. Bentley; and “where there is any doubt as to the 
operation of the contract, the Court must endeavour to discover 
the intantion of the parties from the contents of the instrument; 
* and if we see a paramount intention that the instrument shall 
operate as a lease, we must hold it to be such, although it may 
. contain conflicting expressions”: Pinero v. Judsen.® s 
Now, there are no words of present demise in the eórrespond- 
ence, “Ileb” or “І agree to let” have been held to be words 
of present demise but here the words are “shall let”, Again, 
as to the intention of the parties, the terms of the agreement 
and the collateral circumstances negative a present demise, The 
defendant offers to provide accommodation for a post office and 
to make the necessary improvements, and the plaintiff accepts 
subject to в counter-offer which is itself acceptede The making 
of,the improvements was в condition presedent to the accept. 
ayce of the-tenure and there can be no da@ubt but that the 
plaintiff could Have refused to enter into possession on the lst 
of April if counters had ngt been constructed. The parties, 


* therefore, could not have intended the agreement to operate 


e ав a present demise. And the fact *that the plaintiff waived the 
* pfevious gonsiruotien of some of the improvements and did 
enter into possession on the faith of the defendant's Promise 
to complete does not affect this conelusion. 

For the defendant if ts contended that the fact of plaintiff 
entering into possession and paying rént is obnolusivo that 
there was å, demise. No doubt there has been a demise, but 
how? Not under the agreement which was execujory but by 
implication from the fact that the defendant put ¢he plaintiff 
into possession. When that was done on the Ist of Арміі the 
agreement became executed and there was demise. Never- 
theless, on the 16th of February the agreement was still exe- 
(1) (1886) L Т, 8.710 Bom, 101. - (8) -(1829) 6 Bing-206, 310, | 
a (1810) 12 East 168, 170. . 


es . e 
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шу ini imported no presenj demise, To quote the words 0.09. 
of Baron Alderson in Gore v. Lloyd: : 1919 ` 
» “ Looking at the whole of this instrument, it appears ‘bo me ‘that ib was d 
поб intended to give an immediate right to the party to Бе ігор that moment? SEORETARY 
and before the execution of any lease, a tenant from а еше day, but that the 97 icd 
true construotion,of the instrument is, an agreement: between the parties" that Sr 
at a future time one of them shall become the tenant, provided certain things „Маномнр 
are intermediately done by the landlord or his agent, во as to put the premises ` Хово» 

- into a certain state, which the agreement’ describes. “Then, it being shown Pratt J. 
„that this agreoment has been performed, and that the tenant із occupyjng the == 
land, the terms of the agreement, coupled with his occupation, make him a 
tenant upon the conditions specified as the terms of the future lease." 


That is exactly the case here. It is notan agreement of" . 
demise but an agreement to demise at a future date on the 
- “pétformance Of certain conditions, — '* 
— In Regnart v. Porter ?, an agreement containing prospective | 
stipulations by the landlord to lay out money on the premises ` 
* ‘was held nof to operate as a demise in presenti. There were ° 
- similar stipulations in Staniforth v. Fow®, but they were held 
''to' be merely accessory in view of the express words “ does 
this day agrte to let " and the simultaneous payment of part 
-of-the rent. Thé recent case of Inland Revenue Commis- 
stoners v. Earl of Derby illustrates the converse case of con- ' 
ditions to Be performed by the tenant. There was an agreement 
to lease fo» a term commencing from Lady Day 1910. The 
agreement was concluded by correspondepae of the 5th of 
April 1910, eubject to certain conditions to be performed by 
the lessee and the Court held that this was: not the case af a 
tenancy actually ereated by agreement but anagreement which 
_ provides the conditions on which a lease can Фе demanded. 
‘Sir Chimanlal for the defendant.refers to Barry y v. Nugent 
^ and Doe d: Walker v. Groves® for: the proposition that * 
an agreement may operate às a present demise although the ex-e 
eoution' in the future of а formal documemt was qonjemplat$d, ° 
No doubt, that will be so, if such can be collected to have been 
the intention of the parties. But that ig nob the case here and 
‘the extreme informality of the agreement concluded by 
the correspondence supporte the contention that there was no 
“intention to make a present demise,. ` ` °, 
The Agrepment is, therefore, not barred by в, 49 of the 
Indian’ Registration Act. 
It ів further contended on behalf of the plaintiff that the 


Q) (1844) 12 Mk W,°63, 478? '(4) [1914] 8 К. B, 4186, А . 
_ (2) (1881) 7 Bing. 451, (5) (1782) 3 Douglas 179, 180, 
.(8) (1881) 7 Big. 600. (6) (1812) 15 Hasb 244, 
s 2 e 
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. 0. C.J. Crown is not bound by the Registration Act. But, in view of 
1919 ту finding on the construction of the agreement, I need not 
s. ..  eenter into a detailed discussion -of this question and shall 
Кран content myself with referring to e, 17, sub-section (2), clause 
v. (vi), and s. 90 as containing an implication whieh takes away 
MAHORBD 

Yusuy. the prerogatfve of the Crown. 

Pratt J, Tt is not contended that the delay in'filing the suit disentitles 
— Ње plaintiff to specific performance. The delay in this. case 
leads to no inference of acquidscence for the plaintiff was in 

. possession. Nor has anything occurred in the interval which 
would make the grant of the relief claimed inequitable” On 
the other hand the eqpities are in favour of the plaintiff „for 
there has been part performance and the plaintiff has been put 

. into possession. is i é 

The second and third defendants are subsequent lessees with 
notice for plaintiff's possession was notice., They - can, 
therefore, be made to join in the execution of the lease under 
в; 27 (b) of the Specific Relief Act. e’ . 

The agreement ів not stamped but is nevertheless admissible 

. in evidence in view of the exemption of Government contained 
In the proviso to в. З of the Indian Stamp Act. ° 

The following issues were framed:— И 

(1) Whether there was а concluded agreement in correspondence between 
plaintiff and defendant 1 as alleged in pata 2 of the plaint? 

(2) Whether, if the fitat ikeue is found in the affirmative, the correspodence 
is admissible in evidence as the agreement to lease being not registered and not 
stamped? А 

• (8) Whether the plaintiff ів nob merely a monthly tenant? 
(4) Whether the plaintiff is entitled to specific performance of the alleged 


agreement? . - 
А (5) Whether the plaintiff is entitled to an option of renewal for a further 
period of five years ? s 


. „Му findings thereon are: (1) in the affirmative; (2) in ‘the 
^ negative; (3) in the negative; (4)°n the affirm&tive; (b) in the 
ө. affirmative, ` І A 
' There will, therefóre, be a decree in terms of prayer (a) to 
the plaint against tho 1st defendant. The secord and third de- 
А fendants ordered to join іп the execution of the said lease. 
s The р1зїп to recover his costs from the Ist defendant. 
š Deoreg accordingly 
Solicitor for the plaintiff: J. C. Q. Beweg. °° 
 Soligitors for the 1st defend£nt: "Payne © Co, ` 
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T _ Before Afr. Justice Heaton and Mr. Justice Mas ten? 
TRIBEOVANDAM NABOTLAMDAS И 
i e .,NAGINDAS VIXBHUKANDAS. ud 


Contract, MAS of—A greement іо buy. goods of a particular description. 
when received—Arrival of goods of a Parheuar description a condition prece- 
deni— Tender of goods of a diferent description. on arrival Agreement at an 

, , end for non-fulfilment of the condition precedent— Vendor not liable for damages, 

The plaintiffs agreed to buy and the defendants agreed to sell ginned 

` loth of а partioular desoription ander a contract’ the material terms of 

Which ran thus —“Тће above-mentioned goods which are to arrive are sold 

tó you, Those purchased by us from Gra&hmn & Co, are. sold to you. Ы 
Shipment thbreof January or February. And there are to be two or three 
) „months i in addition, To be delivered-early if arrived early. “fo be doli- 
ered a&and when the same may be received. To be delivered on the 
safo arrival of the stedner. Interest at eight, annas. Sai (allowance) ab 

Ва, 9 рег caso., Tf the goods to arrive come fate, the purchaser isto take 

delivery of the same.” . The cloth that arrived was unginned and the de- 

fendant tepdered the same to the plaintiffs with an allowance of Ев, 1-6-0 

per piece for different quality, The pleiatiffs refused to take delivery and 

sued the defendants for breach of contract claiming damages, The ‘Court 
of firsb instance dismissed the suit holding that the clause that the goods 
wore to be dglivered ав and when the | Same might Be received meant that ~ 
the sellers Had contracted that they would only give delivery when 
the goods contracted fér did arrive and that if those very goods did «not 
t arrive'at all then they could not give delivery and there would be no tis- 
* bility put upon them to pay damages. for the non-arrfval of the goods. On 
appeal .. А 
: Held, confirming the decree of the jova Court. by Heaton 2, а the e 
- terms of the gontract indicatéd thab it was the intontion of the parties | 
‘that the defendants should offer to the plaintiffs фе cloth which, Grahant , 
- & Co, were sending to them, th&t the bales should be as neap*the desorip- 
tion stated in the contract as s possible, that if the ‘plaintiffs, were dissatisfied 
with a tender of goods on the ground that the -goods were nowhere near 
the descriptign contained in tho tontract then they might repudiate the 
bargain altogether,.and that neither of the parties.ever contemplated that 
_, there should follow, on.a repudiation of that kind, апу. wght on’ the paro 

of the. plaintiffs to recover damages С. 

j Heli, byedfarten J., that arrival of goods ЖҮ for, namely, pinned 

| rogas was à condition, precodonb which was never fulfilled and therefots 

the contract was ab an. enti * Ы 


APPEAL fróm the decision of Maclood С. J. 1а an, action tried  * 
BS commercial cause for damages for breach of, contract. 
*О. О. J, Арууве1 No, 42 of 1919 in Suit Ne, 149 of 1918, e 

В, 149, ‘ ө ° @e e 


- 
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. On 15th September 1017, an agreement was entered into 
between the plaintiffs and the defendants whereby the plaint- 


““ iffs agreed to purchase from the defendants ten casos’ of 


TRIBHOVAN- 
DAS 
T. А 
Naenepas 


ginned Gagtapat& The following was the agreement entered 


info between the parties.— . 2 m 
hd Goods are sold for cash. Я : Ў 
, Bombay the 14th of the first Bhadarwa Уаф оѓ Samvat 1973 Saturday (16th 
of September 1917.) $ ` 


Credited to Shah Nagindas Vijbhukhandas on conditions stated below. ` 

Debited to the purchaser Shah Tribhowan Narottam, 

Through the broker Bhikhabhai. : : . ` 
t Conditions:—The goods are sold on the condition of (receiving) moneys in 
cash subject to the rules (framed) by the Bombay Association (of the merchants) 
dealing in Vilayati, oolourdtl, and printed fancy piece goods, о: 
` Tf &fter the expiration of the period the goods meet with acoident by fire, 
water, white ants or in any other way whatever by reason of your not taking 
delivery of the goods, we are not to be held responsible for the same, 
.* Wecan duly recover the moneys due to us whenever we want to do во for 
any reason whatever, A | © 


Оена КОЛОЛУУ e Me REN CR TE ТАТ ЕЕ T 
Ghaghrapat (cloth) cases or bales 10. Inches 3f. Ginned, at Re. 0-10-3. 
- .' The above mentioned goods which are to arrive arg sold (to you) ‘Those 
purchased by us from Graham & Co, are sold to you. Shipment thereof January 
or February. And there are (to be) two to threo months in addition, To be 
delivered to as and when the same may be received, To be delivered on the 
safe arrival of the steamer. | , A s 
Interest (at) eight annas. 
“Sai” (allowance) at Rs, 2 per case. "m 
Fresh clause.—1f the foods to arrive come “late” the pufohaser is to take 
delivery of the same, > Я : 
„Оп Sth July 1918, the defendants wrote bo the plaintiffs that 
ten cases of Gegrapat were shipped from England, that the 
goods which were shipped were of a different quality and 
e . 
that they were. prepared to give’an allowance of Rs, ‘1-6-0 
per piece, and ‘that if the plaintiffs were not agree- 
able to yeceive the said amoupt*of allowance they should 
name а sürvéyor within four days after the arrival of the 
steamer so that the sgid goods might be surveyed, > > ^ 


The plaintiffs in théir letter of the same date declined to’ 


accept the allowance of Rs. 1-6-0 per piece. They stated that 
there was в sensiderable difference in the value of ginned and 
unginned: piece-goods; and that they could not agree to в 
survey as the goods shipped and offered were Aot the goods 
agreed to be sold. Vo t d M 

On éth July 1918 the defendants again evrote.to.the plaint- 
iffa for a survey but the plaintiffs replied thgt they were 
ready and willing to take delivery of goods actually contraót- 


. э e .* 


Graham & 
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ed-for-but not of goods offered by the defendants with an 0. с. 


allowance. . " i o 1919 
` The plaintiffs, thereupon, filed a suit alleging that да n, 
ihe defendants had failed to deliver the centraét goods and a 


insiated that the plaintiffa should accept goods different to the Яшен 
goods contracted for, with an allowance, the defendants had 
committed a breach of the agreement. 

The plaintiffs claimed Rs. 8,543-12-0 by way of damages 
from the defendants for the saidebreach. 

The defendants in their written statement contended inter 

alia:that the goods agreed to be sold were to arrive from ° œ 
England and were sold subject to the Rules of the Bombay 
Coloured and Fancy Piece Goods Merchants’ Association; that 
it was mentioned in the agreement that the goods wbre pur 
chased by the defendants from Graham & Co.; that according 
to the custom, of the market the „defendants were justified tn 
tendering .such goods as they received from their vendors 
Со.; tha&jf there was any difference in.quality 
the plaintiffs ough} to have agreed +0 survey; and that the 
plaintiffs had not suffered any damages. 
. Macleod О, J. dismissed the suit holding that as the goods 
contratted for did not arrive the plaintiffs could not claim 
damages for non-delivery. The following is his Lordship's 
judgment.— e ` А : | 

Maciuop C.J.—This is а case of goods to arrive ordered 
from Graham & Coe as.in Suit 16 of 1919.* » 

I have agreed that the same issues should be raiged and 
that the suit should be dismissed on the s&me grounds that 
the goods contracted for did not arrive according fo defend- e 
ants’ own case and that, thefefore, he cannot claim damages о 
for non-delivery, * | б e- o 


[d 





* The following is his Lordahip's 
judgment in Suit No. 15 of 1919. e" 

MaoLzop О. J.—The defendants in 
this саве indentedethrough Méssrs. 
Grahanr'& Co. for certain goods 
called “Gagrapat,” On the Ist of 
Beptember , 1917 the defendants 
agreed to sell tq the plaintiffs ten 
casos of Gagrapat ab the rate of 
Re, 0-1098 a yard. Of the 4th of 
September: 1917 defendémts aged 
to sell to the plaintiffs ten, more cases, 
similar goods, at fhe same price, 

The contracte were made on a 


*e e 


printed form and at the end of: the 
printed conditions appears the de- 
scription of the goods in manuscript. 

“Gagrapat cases or bales 10, 
inches 34, at Re, 4, 21 annas ” 

Then it is written,‘ We have sold 
the above written goods to arrive. 
We have sqld the goods to you which 
we have purchased from Messrs, 
Graham & Co. The time for the ship- 
ment thereof is December @ Janu. 
ary and 2 to 3 months are of grace, 
If the goods arrivg early we are to 
give the same early. We are to give 


сч 
e 
‚е 


nob arrive within. the siint 


' period, he would be liable to рау" 
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0. 0. J. "Without prejudice to any other issues Shlok. wy. be rained ^ 
ee "ap; еп the ‘merits if this decision % reversed, . 

md Suit dismissed with costs. 
EI a the same as ара when the same 
ts t тіре. 
Naaimas ' Then there is a‘fresh clause: 


ў надаа 0, J. “п the goods toearrive should: come 


lata the party purchasing the goods 
should receive the same.” 


D 
ө 


' Tp bales arrived in April ‘and ` 


-Messrs, Grabs, & Co. had made an 
- allowance, of Re. 1-6-0 per piece. 
Plaintiffs declined ‘to take the 


goods with thab-allowanoo- and in‘ 


éonsequenoe the defendarits во1а the 
goods,in.the beginning 'of. August, 
The remaining ten bales arrived in 
July. The ‘same ‘complaint ` was 
made, and the plaintif: refused to 
acoept the goods. , "Plaintiff! waited 
till January’ and then filed this suit 
claiming damages fot breach-of oon- 


tracb owing to the failure of, the’ 


defendant to deliver the' goods ‹ con- 


tho plaintif ere informed that the 
goods wore’, ‘sample and**that 


tracted for. He claims the difference ' 


between the: contract rate cnd the 
габ for ton cases on, the 2rd of 
August and the rate for ‘tthe gther ten 
cases on the 7th of August.’ 


* Assuming then that the plaintiff . 


is sight and that the goods ‘which 


| , were tendered were hot the' goods 


contracted for, , it folldws the goods 


, contracted’ fordid not arrive. 


e proper construction of' the contract, 


* the plaintiff is entitlede to claim -` 


damages, e question at i issue Ties 


within а very narrow compass, The ` 


plaintiff as purchaser was informed 
that the goods were English Boods 
which had been ordered’ through 
~“ Messrs Graham &Со.. and that they 


verre to arrive. "It was then for the” 


parties to contract i in any form. thoy 
pleased with regard to the purchase 


of the goods. It was ороп fo the" 


seller bo ggarantee tho arrival of the 
А goods, and: to drew up ‘the contract’ 
in such a form that if the goods did 


Tho x 
question then arises "whether òn a” 


damages or it'-was open to hin to, 
conbraob that he was only bound to, 
,deliver the goodà if they arrived. and 


. that in the event of the non- arrival 
70 ' the goods; the рпгоћавег would 


` not be entitled to claim damages: ·'- 
Now the limitation as regards the 
time of shipment in tho contract was 
for the protection of the puroliager,, 
He was not obliged to take delieory: 
"of goods which were Bhipped Before? 
or after the period mentioned in the 
, contract, But that does nob affect 
the question whether -the sellor ; 


| guaranteed the arrival of the gogäs?: 


. This question depénds on the proper 


' 


construction to be given to the 
, Words “We are to give the samo ' ag. 
“and when the’same may, arrivo," at 
the'plaintiff's construction be а cor. 
rect one, then;:as fafás I oan Bee, . 
these words appear to be' superfluous | 
: and there was no neoe&siby for them, 
to be inserted in the contract; be.’ 
-oause 16 would follagr ав a ' Yoi'tter of. 
‘course that the seller, having sold . 
“goods to Ве shipped Within В ‘oartain 
‘period to атт®ге, ‘would tbe bound to - 
give delivery, as soon аз they did 
arrive, It seems to me bhat the only. 
, construction that can be put on these . 
"swords i is that they ean that. the 
seller: has contracted’ that he ‘will ` 
onl? give delivery when the goods с 
Фо arve and that’ 1f the goods did : 
net arrive ab all, then Fe could not 
"give délivery and: there’ would be no’ 
liability put upon him fo pay даша: 


[ von a 


ges for their non-afriral. That seems ` 


to me to be the plain gtamimatioal 
rense of thosé words. And, as à 
matter of fact, I cannot imagine any'' 
person who had indested: for gooda- 
from England, or any: othtr part of" 


° tho world abroad, contracting in any ' 


other. form, Snsidertag the numerous” 
ollanoes there then’ Were of the' non- 


$ 


E крт 


^. ` i 
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' The plaintiffs appealed. 


Coliman, for the appellants. z^ 
A Taraporevalla, for the respondents. - 


to gell.certain goods and entered into a contract.’ The im- 
portant part of the contraot ( I will leave out thé earlier part 


with its usual preliminaries ) ist 

“ Ghaghrapat (cloth) cases or bales 19 “Ain” at Re 0-10-3, inches 34, The 
abovementioned goods which are to arrive are sold (to you) Those purchased, 
by.us from Graham & Co. ‘are gold to you. Shipment thereof January or 
February. And there are (to be) two to three months in addition. To ‘be 
delivered early if arrive early. To be delivered as and when the same may be 
reoejyed. „То be delivered on the safe arrival оѓ „ће steamer. Interest (at) 
eight annas, ‘ Sai' (allowance) (at) Rs. 2 per oase. Fresh olause:-If tige goods 
to arrive aome ‘late’ the purchaser із to take (delivery of the same).” ° 


^ ng 


2s | e TRIBHOVAN- 
Heaton J.—The plaintiffs agreed to buy айі the defendants Е 


,The case has never been separately tried and we have been ° 


* dealing with it on the pleadings, the correspondence whieh 
. ensued betweén the parties and "the contract itself, the im- 
portant. part of which I have just,.read out. The. contract 
Was made on the 15th of September 1 1917. In July of the follow- 
, ing year, i. e., 1918, correspondence between the parties began, 
' It appears that by that time certain goods had been shipped. 
by. Graham & Co. to the defendants cand it was known to, 
the defendants that the goods were not by any means 
exactly ‘of the description given in the contract. A sample, 


arrival of the goods wi within the for did nob arrive, in my opinion the 





stipulated period; supposingéheship , ^ defendants were absolved from pgr», 


had been sunk, is it conagivable that ' forming their contract and deliverigg’ 


' under this contract the plaintiff the goods. The plaintiff, therefore, ' 


could have claimed damages? Ав I оаппоб make aay claim for. damages : 

said .before ,if the seller likes to ' , for non-delivery. The, defendants’, 

gnarantée. the arrival, there i is noth *  counter-olaim on the ground thab the 

ing to prevenb him from doing so , plaintiff was bound to take delivery 

. But that is nob what one would with the allgwanoe, his counsel saig, 

expect a prudent nfan would do, * would not be pressed if T found in. 

certainly nob in September 1917. Ig the defendants’ favour. on the ques- 

seems to me that the onus is realfy tion of the constrgotion of the 
thrown on the plaintiff to show that @ontrath. ' 

* his seller gaarantesd the arrival of The’ suit will, | therefore, be 


the goods: and one would require dismissed. , I may note that the suit, 
plain words in the contract to show has really been trie eno demure». 


that the seller had acted in such an and, if my decision is reversed, ib 
imprudent fashian. “It would be а will still be*open to the defondant to 
different matter if the contrat had prove the custom set up in ће: 


- been for the sale of во many tonser œ written statement and to prove his _ 


bales of a particular cofitmodity® of 23 counter-olaim,. Plaimtiff wiff hare to 
a partioular shipment. , Assuming, pay defendants’ costs of ‘the action. 
. therefore, thatthe goods contracted Br : 


i149 * 
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was sent by the defendants to&he plaintiffs, and the: defend- 
ants suggested that an allowance should be made; that the 


eplaintiffs should take the goods with an allowance, This, 'the. 


ноу plaintiffs deglined to agree to on the ground that the goods, 


DAS 


which were thus offered them, were not the gaods they had 
contracted te take. Subsequently the goods arrived. The 
plaintiffs refused to take delivery'of them, and now they-hava 
brought this suit claiming that the defendants have broker 
the contract and are liable to pay damages. 

Independently “of any evidence at all, we may take’ dirti 
things for granted, because it is inconceivable that this con- 
tract could have been gntered into if those things did not exjst. 
Опе isthat the plaintiffs and the defendants in connection 
. with the contract must have discussed the quality of the goods 
they were bargaining about and must have discussed, or ‘at 
&ify rate the matter must have been mentioned, the kind of 


, goods the defendants had bought from, Graham & Co. and 


which it was anticipated Graham: & Сог would send them. 
Another thing we may take to be undoubted, is that the goods 
to which the correspondence referred and the goods which 
actually arrived in the end were the goods the defendants had 
bought from Graham & Co, and were the goods which the 
defendants had in-mind when they entered into this contract 
with the plaintiffs and were the goods which the defendants 
represented to the plaintiffs and the plaintiffs believed, to be 
thé goods that they were contracting to buy. Having ássurn- 
ed’ as much as thjs, it remains to interpret the contract. We 
do not know actually what was the contract between the de- 
fendants amd Graham & Co., nor do we know what passed 
between them in the way of correspondence, or what shipping 
. dqeuments there were. They have got been put in. We merė- 
ly have 0 construe the contract if the light df its own words 
and the circumstances that have begn mentioned. It does not 
help us that both the* parties have at different times attributed 
quite different meanings to the contract, and in &he case which 
has been argued before us they do not seem, „especially the 
defendants, fo rely on the meaning which they originally gave 
to the contract. Thijs certainly israther to be regret fd when 
we remember that the contract is supposed to express the' 
intention of those who are parties tc іб and "if those who are 
parties ‘to it dre either во unwilling to disclése ihéir true inten- 
tion or so- uncertain about it that they cannot be consistent i in 
the intqntions they assert, there must pe some. little difficulty: 


e 


| 


| 


M 
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іп. arriving, ‘at the = meahinge- Undoubtely that isso. We 
have:to'make the best we can of the material before us. 
‘The position, however, when reached, is simple; ‘though it, 


may.be difficult to arrive at it. If there wae an dbsolute con- ` 


tract for sale, or if there was an. absolute’ contract, for fale 
subject to one condition which. was that the goods which the 
defendants had bought from Graham & Co. should arrive, then . 
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the; plaintiffs areventitled to say: “You agreed to sell us certain | 


goods. Every condition provided "for has been fulfilled: But 


‚уоп havenot-given us the goods.” In that case they would 


be entitled. to: damages. But if the contract was not a.contract ` 


absolute. for sale but was based on a mutual understanding 
that- the. goods which were to be offered to the plaintiffs were 


the goods which Graham & Co. were to send to the defénd- , 


ants, then if.the plaintiffs refuse to receive the goods, though 


: they may be perfectly right in go doing, they are not entititd 


to'damages, because everything eontemplated between the 


' parties has then been fulfilled -It would be possible to occupy 


- 8 very, considerable amount of time. by “analysing the contract 


sentence by. sentence but Ì am reluctant to do that; and I think 
І can express my conclusion ‘sufficiently clearly, perhaps more 
clearly, , without doing it. The contract is not one in common 
form... It Was а contract entered into to meet very peculiar 
circumstances. Those circumstances were the commercial 
circumstances of September of the year 1917, and the commerce 
with.whioh we are concerned was а commerce between. England 
and India.. It is therefore necessary to recall that in Бербей» 
ber 1917 England was only emerging from, the most. severe 
period of submarine peril and that the effects of the war on 


commerce, manufacture and trade generally had reached, 


although not.the highest pitch of i inconvenience, a very high 
pitch, of inconvenience indeed. It'is only hhecessary to' remem- 
ber. these things to understand that traders if they were, as they. 
are supposed to, be, sensible men, would ntaketheir terms, with 
a full understanding ‘of the extraordinary risks involved. in 
bringing to completion the arrangements they embarked upon, 
Like the-Judge, the present Chief Justice, who "tried the cage 
on the fadgrhent in which this particular case was settled, I 
feel quite certain that no sensible commercial .man could at 
that period have ‘entered énto.a contract of. the nature the 
plaintiffs ascribe 0 this farticular.one. It seems to me, and 
on this pointel really do not feel a shadow of a doubt, that 
what, the partieg intended, what they both had” in contempla- 
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tion, and what they intended the written contract to show, 
was an intention. that the defendants should offer to the plaint- 
* 185 nineteen, bales out of those which Graham & Co. were send- 
ing , to them; and that the bales should be ав пеаг the description 
stated in the contract as possible. I dare say the contract con- 
templated that if the plaintiffs were quite justly dissatisfied 
with a tender of goods on the ground .that the goods were 
nowlfere near the description gontained in the contract, then 
they might repudiate the bargain altogethor. But I feel per- 
fectly córtain that neither of the parties ever contemplated for 
a moment that there should follow, on а repudiation of that 
kind, any right on thé part of the plaintiffs to recover damafyes. 
This opinion I have reached on a very careful consideration 
of the words of the contract and of the uncertainties they 80 
clearly imply, i in the light of the known circumstance of the 
time. $ И 
I think the appeal should be dismissed, With costs, 


MARTEN J.—This із ап appeal in substance, though not in 
form, from the judgment cf my Lord the Chief Justice in Suit • 
No.15 of 1919, The decision is in the nature of °a demurrer, 
that ів to say, that admitting all the facts stated in the plaint 
the plaintiffs are not entitled to recover the damages they claim: 
The formal issue, whjchis not in the Paper Baok but which 
was No: 1 (a) in the Suit No. 15 of 1919, and’ which by agree- 
ment between the parties in the Court below was also to ‘be 


raised in the present case, is as follows :— 


* Whether on & proper construction of the contract the plaintiffs are entitled 
to any damages in the event of tlle goods contracted for failing to arrive.” 


-The particular contract sued рп in this case ів not in the 
Paper Book, that is to say the official translation is not in the 
Paper Book. We fave ап official translation of the contract 
in the other suit but notin this, ono. However, 16 was in 
evidence'in the Court: below and wo have obtained for our own 
цве Y copy of this official translation. 

Now, it is guite clear that the goods КУО, to be sold 
‘were ginned goods. The goods which have been tendered tf 
the defendants are pnginnod goods. The plaintiffs *plead in 
effect that these were not the contract , goods. They Bay in, 
paragraph 3:— . . 

“The deferfdants having failed to deliver, “he соб1гас! #oods and having 
insisted upon the plaintiffs accepting goods different to the contract goods,” ] 

Then that if treated вв в breach of contract for which the 
plaintfffs claim damages. ‚Т decision of the learned J udgé 

Ы e 
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in Suit 15 is that if that i is go than the condition precedent in 0. C. Je- 
this contract, viz., the arrival of the goods, was never. r fulfilled 1919 


' and, therefore, the contract was at an end. a 
, The point, therefore, which arises for our decisién, is: Was DAB 


the arrival in Bombay of ginned . goods of this эш ла & Nagios 
condition precedent of the contract?. . -> ° 
n Before passing to the eontrach I will say. that at the trial of 
ithe action.it suited netther party to take. this point. The 
plaintiffs wanted damages. Theedefendants, on the other Rand,. 
wanted the plaintiffs to accept the. goods with an-allowance of 
‚ Rs, 1-6-0, the goods admittedly being off sample.. At the trial ° 
they, agreed that tho case was governed hy the decision in Suit 
No. 15 and that в dearee for- tho defendants should be taken. 
accordingly. In effeot, therefore, the decision of the learned , 
, Judge was that they were both wrong, and that the contract 
* was at an end., | , /* 
Now, there are several Sa pEGM опе: in this contract which: 
may import’ words. of gontingency. The expressions. are:— 
“Goods which are tp arrive,” “to be delivered as and when the 
„ваше may-be received," “іо be delivered on.the safe arrival of 
the steamer,"eand “if the goods to arrive come late the pur- 
' chaser ts to take delivery of the same.” On the somewhat 
similar contract that he had before him the view of the learn- 


» ed Chief Justice was ав follows :-— А e e 
, “ Ib deems to me that the only construction. that can be pub on these words ^ 
is that they. mean that the seMer hag oonbracted that he will only give delivery , 
when the goods do arriveend that if the goods did not arrive at all then he 
could ‘nob ‘give delivery and there‘ would be no liability pub upon him to’ pay 
daniages for their non-arrival. That seems .to ше to'be the plain grammatical 
sense of those words, And as в matter et fact, I cannot: imagine any person 
who had indented for goods from England or any other. „part of the world abs 
road, contracting i in any other form, considering the ‘numerous chances there e 
"then were of the non- arrival of the goods within the stipulated period; suppose М 
ing the ship, had been" sunk, is it ooffoeivable tha» under P contraot the 
plaintiffs could have claimed damages” = Я e 
In the present case there i 18 an additional: Miss. whiah + жав. 


, not in the contract in Suit No, 15 and which apparently was - 

* not brought to the attention of the, learned Judge, . I refer pA А 

the, words “to be ‘delivered on the safe arrival. of the steamer.” ` 
Having regard to those ‘words, the case of Hale v. [NEC 

might affopd sóme, argument that the contingenoy, the parties 

had in Mew, was thé safe arrival,of the steamer and not mere- 


Marten J, 





ly the safe arrival ofthe gSoda. . l6 was- pui. (фо: counsel. for . . 
the сези whether, he contended, that the contract was in 
E ‚с ~ 00 - (1858) 27 L, J. N. В.О. P,189. `` s 
RMA | | б, af ae : AC A 
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all events ап absplute one. Мө admitted, and I think he was 
bound to make that admission, that at any rate the contract 
was contingent оп the safe arrival of the steamer. It,’ was 
then put to*hims Supposing the goods were never shipped in 
Ertgland, what then? Counsel answered that ag then advised 
it would probably be that the vendor in that event would not 
be liable for the goods, because; as coufisel said, you cannot tell 
about the arrival of the steamer until the goods are shipped. 
on the steamer. If you get tè that point, it seems to me that 
it is only a comparatively small atep to go from the case where 
no goods are shipped to the case where goods of a different 
description from the ,contract are shipped. It is not a gase 
here of ginned goods, say slightly damaged by sea-water,-or 
some bales damaged by sea-water, being tendered. Tt was the 
case of ginned goods and unginned goods, and the amount of 


the allowance that the defendants were willing to give shows А 


the substantial difference between these two classes of goods. 

: Personally, on the construction alone, *I respectfully agree 
with what the Chief Justice has stated in case No. 15 of 1919, 
and I think that pun he there stated крш. n the present 
саве, 

Now, this being my opinion on the consiruction of the'con- 
tract apart from authority, is there any authority which 
prevents my takifig that view? I.think not, and that on tho 
contrary such authority as there is tends to support the above 
viw. This type of contract—I may deserjbe it as a “goods to 
arrive contract”s~came into operation in Bombay to. a large 
extent during the war. It may have arisen because of the 
great desire to get goods of any.description and at any time 
from England. Contracts in thiseform have given rise, so far 
ag I am aware, to a great deal of trouble in Bombay, and it is 


hot surprising to.find that there {s really very little authority 


on this class of contracts, Ican*gnly express the hope that 
the Bombay merchants.will modify this type of contract and 
will with the aid of counsel and their Merchants’ Associations 
settle some common form of contract whioh will be free from 
the ambiguities which have led to the present and other 
litigation, . 

Turning then to such authority as one can find, perhaps the 
nearest, statement on the point*s that in Halsbury’ 8, Laws of 
England, Vol. XXV, p. 144. There iti is stated i in the note (9):— 


' “Where there i іва contrast for the sale of goods to ‘arrive,sor ‘on arrival,’ n 
the absence of terms creating sueh a warranty, the Beller gloes not warrant the 


e* 
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arrival of the goods, but the contract із ongboth sides contingent on their arrival, 
and when в partionlar ship is named, contingent both on the arrival of the ship 
in the ordinary course, and within the time stated, if any, and on the goods 
being en board; where there is a warranty that'the goods are іц `в particular 


` ship, the contract is subject to the single gontingengy of the arrivål of the ship.” 


- "There аге в considerable number of enses there, referred to, 


. bat L think counsel agree that there is no case precisely on all 


fours with tho one we hetve to deal with. 


Then, in Benjamin ot Sale, Fifth. Edition, pages 586 and. 


587, it is stated as follows:— - • 
0 appears from this review of the decisions that contracts of this oharact. 
er a be classified ав follows:— 

Where the language is that goods are sold ‘on arrival per ship A. or 
ex rae "A." or ‘to arrive pership A. or ex ship A. é for these two’ expressions 
mean precisely the same thing), it imports a double condition precedent, vèz., thab 
the ship named shall arrive, and that the goods sold shall e on board *on her 
arriyal. 1 ~ 

2. The langtiage of the contract may, however, show that the words 
‘arrival’ or ‘to arive’ are used only in comection with the goods, In such P 
саве "this i is only a single condition precedent, viz., the arrival of the goods, And 
semble that ‘to be shipped’, or ‘on shipment per ship A on arrival,’ or ‘to arrive,’ 
import such a single condition, ae . 


; Then No. 5:— -. ИГО PE ; s 


“Where thé'sale desoribes the expected “cargo to be of a particular de- 
soriptior, ав ‘400 tons Aracan Necrensie rice,’ and the сагро turns out on arrival 
to be rioe of a different description, the, condition precedent is not fulfilled, and 
neither party i8 bound by the bargain.” 

It seems to me that the 5th proposition comes rather close 
to the present case. What was sold were admittedly: ginned 


goods. "What arriwd were а different ‘description, viz., ug- 
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ginned goods.’ According to the passage just eited, the result 


is that neither party i is bound by the bargain" 

After giving my best consideration Бо this case, I am of 
opinion that the judgment iif the Court below was correct, and 
that this appeal ought to be: dismissed withecost&. ^. ^ ө 

` There is one point I should mention to shew it hag. поб been 
overlooked. ‘The ground om’ which the defendant succeeded 
was not expressly pleaded; but, I think, having regard to the 
issdés which wêre raised by agrooment, that it must be taken 
that all such amendments were made in the- pleadings as were 
neqessary for the determination of the issue on which the case 
was desided, Ta No. 1A. $c 

: . i - , Appeal dismissed. 
' Solicitor for бран Motichand & Devidas, ‚ * 


` Solicitors for ' respondents: Edgelow, Gulabohand, Wadia & 00, 
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: [On Appeal from the High Cours of Judicature ai Bembay.] . 
i - Present: ' 
DA 2 LỌRD SHAW or DUNFERMLINE, LORD PHIČLIMORE, 
Sie Jony Ерсв AND Mz, AMEER Аш, 
1918 l SUNDERABAI - 
mem е eU. 
October 10 . THE COLLECTOR OF BELGAUM.*. 
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~ Jurisdiction—Valuation of euit—Appeal—Suite Valuation Act (VII of 1887), 
і бес. 8— T'ime-barred appeal — Mistake of law—'*Sufficient cause"—Ingian , 


` : Limitation Act (IX af 1908), Seo. 5—Service lands—Summary Settlemeni— 
Quitrent—Right to alienate—Bombay Act 11 of 1862, Sec. 18. 
When a plaintiff sues for a declaratory decree and asks for consequential 
о relief, the amount at which the plaint values the relief sought determines 
Jurisdiction in the guit, including that upon appeal. ° А 
An appeal which lay to the District Court was presented, uhder compe. 
tent legal advice, to the High Court; the memefandum was returned for 
‚ presentation in the District Court. At’ the time of presentation an appeal 
to the Distriot Court was time-barred, but an appeal to the High 
Court, if it lay, would have been in time, The Distriet Judge on an 
ex parie application admitted the appeal without prejudice to the question 
of limitation. The appeal was afterwards transferred to tife High Court, 
which made an order, under s, 5 of the Indian Limitation Act, that there 


was “sufficient cause” fpr the delay:— ° 
Held, that the order was rightly made, . 
. Brij Indar Singh v. Kanshi Ram, (1); followed. 


* When a memorandum of appeal is presented beyond the preaaribed 

/ period of limitation the Judge should endorse upon ib the date of presenta- 
tion, and order that notice be given to the respondents, 

s Successive members of a Hindu Шу héld the office of Desai under 


native rulers from the 17th century, ‘and from time to time received grants ' 


к e of villages. The seryces of the Desais аттеғецце collectors were not re- 
• quired dhder British rule, In 1869, after an investigation, the lands were 
i$. * , summarily settled in the Desai upon paypent of a quit rent, Settlements 


80 made were expressly validated by в, 12 of Rom. Act II of 1863, In 1806 
will:— 


"passed under the will, - e ee 

THE first appellant was the sole widow of Lingappa Jayappa 
Sar Desai of Navalgund; The deceased "was the last бї the 
aries of Desais whose title came into $xistefico ‘im the time of 


€. (1817) L. R^ 44 I. А, 218; 19 Bom, L,'R, 8609 





Held, that the High Court-rightly held that lands were alienable and ' 


` the last Desai died without co-parceners, having disposedof the lands by. 


| | | 
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the Bijapur КИС С. in the’ 1%h century: . The Desai was, Р.О... 
the Chief Revenue Officer of the District: under both the. 018° 
Mahomedan rule and: the Maratha rule which- followed it., ~~ 
During the tenure. of office of the family to «hio the deceas- 
ed belonged many Inani grants of villages had been madé to’ Кону 
the Desai forthe time being: The services .of tle- Desai аза  — 

` revenue officer were not’ made «se of during the: British rule, 

and he was'informed'in 1848 by ‘the Collector, under. the 

provisions of s. 2.of Bom. Act If of 1848, that his services ав 
revenye officer would not be required. At that-time and ‘for: 

many-years afterwards the officials of the British Govern- * 

meptin the Southern Maratha Country were ‘occupied -in 

investigating.and coming to settlements regarding claims to 

Inam lands held for service'or às a reward for past services.’ , 
Asa resuliof those investigations, and on the request of 

the Revenue, Commissioner, a. Government Resolution én: 

February 4, 1862, sgnotioned the treatment of the Navalgund 

Degai's “‘potgi” ав a parsonal holding continuable on thé terms ' 

of summary settlement. In consequence of that: sanction’ the’ 

- offer of a settlement was made to the Desai in 1862, and was: 
accepted ori the terms that the commutation payment should 
be in the ngturé of а Nazarans or quit rent. By в..12 of Bom. 
Aot II of 1863 all settlements of the ‘above charactor made in 
ihe District -were expressly validated. , ° 

The deceased Desai by his will anda codicil, dated respective. 
ly June 6 and August 18, 1906, disposed ‘of all the Vatan 
property: to the respondents upon certain trusts, the first. 
respordent being named as‘ executor. The will stated that 
the testator had-not authorised his wife to make ait adoption, , 
and that he did not intend te do во, The:Desai died on CRM 
23, 1906, without issue. o 

The.first respondent appliel in the Court of the’: District ET 
Judge for probate, the appleation ‘being opposed by the first e 
and-second appellant.: It was alleged.that the deceased had ' . 
verbally revoked the will, and had given-his wife authority to 
adopt a son.to him, and that accordingly she hag adopted the 
second.appellant. After hearing’ evidence upon’ ‘those allega? 
tions the Disjriot Judge, on September 27,1909, found against 
them, gnd ordered probate to issue. ‘His decision was: atirin- P 
ed by the: High Court. P ae | 

Meanwhile, 'on February, 22, 1909, the appellants ЖОШ. 
the present stit in the Court of the First Class Subordinate 
m of oleum against. the respondents, They ‘alaimed 
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| PO0s inder айа, (а) a declaration that the deceased had no power to’ 

1918 make the will on the grounds that the deceased was ‘mentally’ 

~ dncompetent, and that the Vatan lands were inalienable; (b) à 

aes ee declaration that the second appellant was the adopted son of 

Соы.котов оғ the deceased; (o) an injunction restraining the respondents 
BRLGAUM С. f : MC А 

=== from ràcoverig possession of the property in suit. By their 

plaint they valued ‘each of the declarations at Rs. ) 30, and the 

injungtion at Rs. 5, and paid Court fees üpon that basis, 


| 


: The Subordinate Judge delivéred judgment оп April 16, 1910.: 


, He-declined to’ decide issuesas to the due execution and alleged 
* revocation of the will owing to the pendency of the probate 
| proceedings, but he degided all other issues in favour of the 
appellants. On the same date he made a. decree embodying 

+ the two declarations and the injunction prayed for. : 
On July 19, 1910, the respondents. lodged an appeal to tho 
High Cour& The appeal came on for hearing an Maroh 11, 
1912, when a preliminary objection was taken that the appeal 
lay to the District Court. The learned Jafdges (Chandavarkar 
and Batchelor JJ.), following previous decisions of the Court,’ 
held that the objection was valid, and directed that the memo- 
randum of appeal be returned for presentation to the District 
‘Court... They, however, intimated that owing to the valüe :of 
the property and the questions of law involved an application 
should be made to the High Court to transfer the appeal for 

hearing there. Е 

The memorandum of appeal was accordingly presented -on 
March 18, 1912, to the District Court, and ‘the present re- 
spondents appliedeex рат їв that the appeal be admitted and the 
«delay excised. The District Judge, thereupon, ordered ав 
follows:—''The appeal is‘admitted tothe file without prejudice 
” togany objection that may be taken ky the respondents as-to’ 


ы limitation’or otherwise." VU 
* e ‘On April 6, 1912, the High Courttmade an order transferring 
. the appeal to that Court.. An application was, thereupon, made 


by the present appellants to have the appeal takefi off the file on 
the ground thgt it was out of time, affidavits» on both sides 
bfing filed inthe proceeding. The present respondents filed an 
affidavit by the District Judge, who in 1910 had, been Legal 
Remembrancer, stating that the appeal. had originalty, been 
presented to the High Court uptn hig ad vieg, and an affidavit 
by the first respondent stating that he had | acted upon’ that 
advice. > : 2 Ss | 

On Шу 23, 1913, the High Court (Sir Basil*Scott C.-J, and* 

* e 9 e e 
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Heaton J.) being satisfied that (ha appellants (the "present re- 
spondents) had acted bona fide and with. diligence, made an 


order under ‚в. 5 of the Indian Limitation. Act, 1908, d ES 


the delay i in the presentation of the appeal. e , * 

The appeal y was thereupon heard by the same learned judges, 
who delivered judgment on August ist, 1918. It was held 
that the deceased Desar had fu]) power of disposition over the 
lands covered by the summary settlement, but that there were 
certain lands which were held en & different footing; . afid, 
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default of agreement, an inquiry was ordered to ee ; 


théir identity. It was further held that the finding of the 


; trial Judge that the ‘first appellant had authority to adopt 


` Nantha Bavaji?; Hari Sanker Dutt v. Kali Kumar Patra™.. 


must be set aside, since the plaintiffs were estopped by phe de- 
cree in the probate’ proceedings. The appeal is repotted in 


(I. L. В. 88 Bom. 272, 16 Bom, L. R. 164); the facts as to the ` 


lands in dispute appear more fully from that report. | К 


De.Gruyther К. (. and E. B. Raikes, for the appellants.— 
The High Conrt rightly held that the appeal lay to the District 
Court; Suits Valuation Act (VII of 1887), s. 8 (1); Court Fees 
Act, (. VII of 1870), в. Т, para iv (¢).(2); Bom. Civil Courts Act 
(XIV:of 1869), ss. 8,.26 (3); Vachhani Keshabhai v. Vachhant 


The time for appeal to the District Court allowed by Schedule 
I, Art. 152, of the Indian Limitation, Аф, 1908, had expired 
when the appeal was there presented. It should have’ been 
dismissed under 8,8. The District Court 'alcne. had ‘power 
under в. 5 to excuse tho delay and admit the appeal, but the, 
order made by that Court was pot an order uncer, the section. 
There was consequently no ponding proceeding whith could be , 
transferred to the High Court, and that Court had no juris- ^ 
diction. to make an order.under в. 5. If, ehowever, there wąs °. 
jurisdiction there was not "беш cause” within tHe meaning. 


‚ of 8. B. , , e? 


- (D, Q808) L L 


` (Dunne K.. 0. referred” to Brij Indi: Singh - v. Kanchi 
Ram® ). e 

-That case dqes not apply because an ined Y, the District 
Court, was out of time when the appeal was. presented to. tife 
High Cdurt; On the merits the Vatan lands were inalienable 


by law. and ‘custom. « Reference was made to Bombay. Regula - 


tion XVI of 1827; в. 20, abd Bombay Act II of 1863, s, 12 ). 


1.88 Bom. 307; IL. .(8) (1917) 1. Re 44 L A. 218) 1$ 
"Bom, L, В. 30. А , Bom, L R, 866, 
(2) (1905) L L R, 32 Cal, 734, 
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Р. 0. , Dunne К. С. and Kenworthy Brown, for the respondents, 
` 1918. — were not called upon. А E 
brand The judgment of their Lordships was delivered by . ~ 
Suspyranar * ° 


` Coutmoron oy JB JONE Еран" Тыв is an appeal from а decree,’ dated 
Brraagu August 1, 1918, of the High Court at Bombay, which varied a 
77 decree, dated “April 16, 1910, of the First Class Subordinate, 

` Judge of Belgaum. Е ý | | 
Thasuit in which this appeal has arisen was brought on 
February 22, 1909, in the Court of the First Class Subordinate 
. Judge of Belgaum by the plaintiffs, who are appellants here. 
They allege that the property in suit was inalienable; that 
Lingappa Jayappa, whe had purported to dispose of that pro- 


| 


perty by his will of June 6, 1906, and a codicil of August 13, 


*1906, had no power to alienate the property; and that the 
И plaintiff, Jayappa Lingapps, was the validly adopted son of 
Lingappa Jayappa; and they claimed a declaration that Ling- 
appa Jayappa deceased had no: power to make a will dated 
June 6, 1906, and а codigil dated August-f3, 1906, and that no 
right accrued to the defendants under the wil and the codicil; 
a déclaration that the plaintiff, Jayappa Lingappa, was the 
adopted son of Lingappe Jayappa deceased; and в perpetual 
injunction restraining the defendants from recovering the pro- 


' perties in suit from the plaintiffs, The claim for the injunc- 


tion was valued in thesplaint at Rs. b. ° | 
In the written statement it’ was alleged that the claim of 
the, plaintiffs was groundless; that Lingappa-sJayappa had full 
power to dispose of the property in suit, and did so dispose of 
it фу his will and @odicil; ang that the alleged- adoption was 

wot authoriged and was invalid, » 

e rhe widow of Lingappa Jayappa professing to act under ап 
‘authority which she elleged had been given Фо her by the 
т testator in his lifetime, adopted Jayappa Lingappa as a son to 
* * » her deceased husband on December 16, 1906. | ] 
Lingapps Jayappa, hereafter referred to as the testator, 
died on August 23, 1906, and the Court of Wardg took'charge 


ofthe propertysin dispute in this suit. In Juhe, 1907, the | 


А Collector of Belgaum, ex officto an executor of the vill, appli- 
ed to the Court of the-District Judge of Belgaum йог а grant 
of probate of the will and the codicil. That ,applicatibnewas 
opposed, but the Court of the District’ J udge, granted probate 
of the will and codicil, and that grant was upheld on appeal, 

The Firat Class Subordinate Judge of Belgaum’ tried the 


о в е - 2 


' 
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. Buit.: „Не anges ‘found that the ' property jn. dn was in- 


alienable, that the testator had no power- ёо. alienate it; апа 


. that the plaintiff Jayappa Lingappa,had been validly adopted;, 


by his decree of April, 16, 1910, made the Aeclarations and. 
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granted the injunction. claimed jin the plaint. From that Оошкотов oF 


decree the defendants appealed to: the High Cours at Bombay. 
For the necessary purposes of that appeal: they applied for. 
copies of the judgment of the trial Judge, but did - not obtain 
them until June 11,1910. They presented their appeal to the 
High Court on July.19, 1910, which if the appeal lay to. the 
High Court was well within the ninety days allowed for an.. 
appeal to, the, High Court, On objection taken on behalf of the 
defendants, the High Court, or March 11, 1912, rightly dgoided. 
that the. appeal lay fo the Court of the District Judge ôf Bel- 
gaum and not to the High -Court,. and affirmed a principle, 
which . had been previously applied by the High Court 4t: 
Bombay, that’ where а plaintiff sues for'& declaratory decree 
and asks for consequential relief, and puts his own valuation 
upon that consequential relief, then for 'the purposes of Court 


„бөө, and also for the purposes of jurisdiction, itis the value 


that the plaintiff puts upon the. plaint.that determines both." . 
| The High Court; directed that the memorandum of appeal 
should, be réturned to. the: defendants for presentation to the 
District J udge of Belgaum, and the learned *Judges intimated . 
in this judgmént that the appeal. -would:be removed, into the 
High Court... On March 16, 1912, the. defendants presented 
the memorandum dt appeal to the Court of the District Judge, 


and alloging ‘that the.appeal had been. presented. to the High | 


Court: of Bombay under the bona Лав belief that the appeal 
lay to that Court, prayed that it might be admitted. On 
March 18, 1912; the District Judge made the following order: 
“The appeal is admitted to the file without prejudice. to any 
objection that шау be taken „ру the р: as to limitation 
or otherwise." 

: The District J edge in making that order does бй: appear to 
have -decided that the defendants, who were the appellants 
before him, had sufficient cause within thé meaning ‘of в. Бой 
the Indian. Limitation Act, 1908 (Act IX of 1908), for not 


preferring tHe appeal to. his-Court within the. period .of limi- 


tation,* which by." Árt. 152 of the first Schedule to that Act 
was thirty days frota theate of the decree appeated from. 

It so happeped | that the District Judge to whom the memo- 

rgndum of. appgal was presented for admission in 1910, ag 
R 145, *. ^ e Ф oœ 


HLGAUM 


Sir John 
Edge 
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. -P.@ Legal Remembrancer to thé Bémbay Government, had advised 
1918 that the appeal from the deoree' of the trial Judge lay to the 
—7 High Court, and on his advice the appeal had been preferred 

БАТО on July 19; 1910, to һе High Court, The District Judge, 

кышт oy knowing that the appeal would probably be removed into the 

— High Court? may reasonably have preferred that the High 

Sir Vok, Court should decide the questien under s. б of the Act. 

— C It appears to their Lordships that when a memorandum of 
appeal i is presented beyond the prescribed. period of limitation 
the proper order which a Judge should endorse upon it would 
* be to the following effect: “ Presented for admission on the 
(date when the memorgndum of appeal was handed into the 
office of his Court). Let notite go to the respondents (date 
of the order)" The Board in Krishnasami Pandikondar v. 
Ramasams Chetiiar® impressed on the Courtg in India the 
‘ufgent expediency of adopting a procedure which should 
secure at the stage of admission the final determinagion (after 
due notice to all parties) of any questiop- "of limitation affeat- 
ing the competence оѓ fhe appeal. 

After the District Judge had admitted the appeal, it was by 
order of the High Court removed into that Court. The 
learned Judges, of the High Court, after hearing the parties 
and considering the affidavits which were filed, frere rightly 
satisfied that the defendants had sufficient cause for not having 
preferred their appeal to the Court of the District Judge 
within the period of limitation. The abt that the defendants 
i Had acted on mistaken advice as to the lawin appealing to the 

High Court in 1910 did not preclude them from showing that 

it was owing to their relidnoe on thatadviee that they had not 

presented the appeal to the ‘Court of the District Judge 
* within the prescribed period of limitation. pees Brij I ndar 

Ы Singh v.* Kanshi Kam ), . 

© е The High Court, after a very full and careful consideration 
of the history of the title tothe property i in suit, of the Govern- 

ment Resolution of February 6, 1862, of the Bombay’ Aat II 

. of 1868, and of .the proceedings which were affirmed or 

*  . uthorised by that Act and of the will and ‘codicil in question, 
came.to the conclusion that some of the properties claimed by 

the plaintiffs in this suit was alienable and the property of the 

testatgr, ‘and dismissed the suié аво them? and as to Other of 

the properties claimed by the plainfiffs опе о ће conclusion 


ig 6 
п) (1917) L; Е. 45 L А, 25; (8) (191751, R.*44 І. A. 218; 
20 Bom. І, В, 541, 19 Bom, L, R. 566, , 
e ee . " . 


| 
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_ that they. were inalienable, an ай to them did‘not interfere P.O." 
with the deoree of the trial Judge; the High Court rightly 1918 ' 
found that the widow of the testatorhad no authority to adopt PACHOR 
& son to‘her deceased husband, `and -eónsequently the suit, во "E 
faf asit claimed a declaration that Jayappa Lingappa was an Cee oF 
adopted-son of the testator, must ‘be treated as digmissed. The os 
' Edge 


High Court made an order of romand as to’ some of the pro- 
perty in: question in "the suit. : Тһе return: to that orderof —— 
remand’ was -accepted as correct, and thé High Couft, on 
. ‘December 11; 1914, made the necessary order upon it. ^ 
“Their Lordships agree with the conclusions of the High * 
Cqurt and with their reasons for those conclusions, and will 
humbly ‘advise his Majesty that this appeal should be diamissed. 
The appellants must pay the costs of this appeal. ° 


p ; |. o. Appeal disnvissed.. 
$us Solicitors for appellants: T. L. Wilson & бо.  . n 
` Solicitors for respondents: Ranken, Ford, Ford & Cheater, 


— 





Qo co © APPELLATE CIVIL. 


* Before Sir Norman Macleod, Kt, Ohief Justice, and Mr. Justice Heaton, ; 
| RACHANGAUDA IRANGAUDA PATIL 1919 

" Ы е Us : е ` e x 
^ THE SECRETARY OF STATE FORINDIA.* ^" Augus 4 


) = t EY "EFT е 
‚ Bombay Revenue Jurfdiction Act (X of 1876), Sec. 4 (a) (Ultra virpa— 
, Government of India—Powers of legislation— Govemmment of India А 
2o (81 d 88 Vio, e. 106), Sec. 65— Bombay , Hereditary* Offices Act: (Bom, Act 
"7 "GE of 1874), Seo. 61—Vatan langs—Forfeiture—Bom, Act X of 1852, 
^. "The plaintiff, а Vatandar Patil, was, under an order of Government, dis- 
| ‘missed from his office, and pis life-interest in the Patilki Vatan was foi® 
. feited. He suéd the Secretaryeof State for a deblaration that the order. of - 
^^i 'Government was illegal and did not legally effect forfeiture within the 
+ у meaning of в, 61 of the BomBay Hereditary Offices Act, 1874, and for posses- е 


. sion of-the lands. The lower Court dismissed the suib on the ground that 

: “ib was barred by.s. 4 (a) (1) of the ‘Bombay Revenue Jurisdiction Ach, 1876. 

‚ Tho plaintif$ appealed contending"thab s. 4 (a) (1) жав ultra vires of the 
А . "D: 


-Government of India :— e . 


Аа, that s: 4 (ay (1) of the Bombay Revenng. Jurisdiction Act was not 

°, qlére vires of the Goyernment of India, inasmuch аз. а claim like the 
- First Appeal No.- 299 of*1916,¢' District Judge of Bijapur, in Suit 
from the decision ofA, O,*Wild, , No. 2,0f 1910, * 


be 
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* served as follows :— 
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H е 

plaintiff's could not have been корем in the ordinary civil Courts against 

the Hast India Company by virtue of the preamble to Act ХІ of 1859, . - 
Secretary of State for India v. Moment (1), applied, . 


RACHANGAUDA (plaintiff) was a sixteen annas Vatandar 


Patil owning 98. Vatan lands in the village’ of. Talikot. By 
Government Resolution No. 7950, dated the 26th August 1914, 
he was dismissed from office and his lands were forfeited. 


‚ The plaintiff brought the present suit.against the Secretary. 


of Stete for India, praying (1),for a declaration that the above 
order of Government was illegal and did not Jegally effect 


forfeiture within the meaning of s. 61 of the Vatan Ао, and ` 


(2) for possession of the Vatan lands. | _ a ата 
The trial Court held*that the suit was barred under s. 4 (a) 
(1) of &e Bombay Revenue Jurisdiction Att; and further ob- 


П 


e Plaindffs pleader has argued that on the analogy of в, 41 (b) of Act 
IV of 1891 (burma), & 4 (a) para Р of the, Bombay Revenue Jurisdiotion 
Aot was enaoted ulira rires and is not binding on the qjvil Courts, * The test in 
this case is that laid: down їп 15 Bom. І, К. 27, yiz., whether (hat section 
prevente a subject from suingthe Secretary of State in Council in acase in 
which he could have sued the East India Company: I am, however, not shown 
that a suit of this nature could have been brought against the East India Com- 
pany and in my opinion the Bombay Revenue Jurisdiction Act pfobably merely 
enacted speoifionlly what had been the previous practice of the Courts’as re. 
gards revenue and Vatan matters) No doubt in the case réported in 15 
Bom L. R. 97 their Lordships of the Privy Counoil held that the Govern- 
ment of India could not by legislation take away the right toe proceed against 
it ід в civil Court in а onse involving a right over land but they were referring 
to the wording of the Burma Act involving ordinary land and their diotum 
cannot be taken to apply to lands held for service fy hereditary officers, 
There ів thus no redson for holding that s. 4 (а) рага 1 of the Bombay 
Revenue Jurisdiotion Aot was enacted «lira vires. Я 

The plairtiff appealed to the High Court. 

Seilur; with Ratanlal Ranchhoddas and Hiralal J. Kania, 

* ES 


. for the appellant. ө 


€ ы us 
S. S. Patkar, Government Pleader, for the respondent, 
п e 


MAcLEop O.-J.—The plaintif in this suit was a sixteen anna 
Vatander Patil owning 23 Vatan lands in the village of Tali- 
kot in the: District of Bijapur: By. Government Resolution 
Ne, 7950 of 26th August 1914 it was resolved that Govern- 
ment concurred iri the opinion expressed by the Commissioner 
in paragraph 3 of the Memorandum. Sagotion was aecgrded 


| 


to the dismissal of Rachangaude Iran auda from the post of’ 
Revenue and Police Patil of the village of Talikot and to-the- 


. (B) (1912) 16 Bom, L К, 97. i 


i | бо, 
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forfeiture of his. life- interest inthe Potilki : Vatan of. the , AGI, | 


village. He then brought this suit against the Secretary of 
State for Indis in which the following relief was: claimed (a), 
a declaration that the. prder of Government is illegal and does 
not legally effect forfeiture within the meaning of s. *61 
ofthe Watan Act; (b) consequently the plaintiff4s entitled-to 


SEGRE 
cy Stare 


1919 
-æ 


GAUDA 


TARY 


possession ‘of the Vatan {ands with mesne. profits from date. „of M od 10. J. 


suit, > - 
The District Judge dismissed the suit'on the ground Жы it 


‚ мав barred by s. 4 (a) para 1 of the Bombay Revenue 


Jurisdiction Act, and that as he had no doubt in the matter 
he yas precluded from referring the majter to the High Court 
under & 18 of the Aot. That section provides thas sub- 
ject-to the exceptions thereinafter appearing, no civil "Court 
shall exercise.jurisdiction with respect to any of the following 
matters (a) claims against Government relating to any pró- 


* pérty appertaining to the office of any hereditary officer 


&ppointed or recognized under Bombay Act No. ПІ of 1874 
or any other law for the time being in "force, or of any other 
village officer or servant, or claims to perform the duties of any 
such officer-or servant, or in respect’ of any injury abused by 
exclusion from such office or service. 

There: gan be no doubt that the plaintiff's suit comes within 
the puryiew of those words, but it has, been ‘argued that that 
Aot i is wlira vires of Government i in its powers of legislation 
on the ‘authority, of Secretary of State for Indla 
v. Moment. а It was laid down in that case that the effect of 
8, 65 of the Government of Indja Act, 1858, was to debar 


the Government of India from passing any Act which can P 


prevent а subject from suing the Secretary . of ‘State for India 
in Council in a Civil Cqurt in any case in which he’ coulg 
have similarly su$d the old Ea&t India Company. The #ppellant 
therefore, has to satisfy us ааб he could have sued the old 


` East India Company claiming the religf which he asked for 


in the present suit. Counsel for the appellant was not able to 
refer us to any puthority which could convince ug that such a 
suit as the present one could have lain against ths old East 
India Сомрайу. We were referred to Regulajiong XVI and XVII 
of 1827. . But there is, nothing in those ` Regulations . which 
providé that в claim to Inam lands was cognizable by the 
Courts of the East Íhdis Company. "That is made Slear by the: 
preamble to Aet Xl'of 1852 which states “Whereas in the 
e e (1) (1912) 16 Bom, L. R, 27. р ° 


e 
С * ee 


' ‘4 
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, 40.5. Territories of the Deccan, Ка. and Southern Mahratta 
1919 Country, and in other Districts more recently annexed to the 

- _ «Bombay Presidency, claims against Government on account of 
p Inams and others Estates wholly or partially exempt from 
ged 86 payment of Land Revenue are excepted from the cognizance of 
оу BTATR the ordinary Civil Courts,...and whereas it ia desirable that the 
Macieod C, J. said claims should be tried amd detefmined without further 
— delay”, the enactment was passed. Then under в, 9 the 
Governor of Bombay in Countil was empowered to appoint an 


. Inam Commissioner with во many Assistants, and such‘ sub- 


ordinate establishment as might be necessary for the purposes 
thereinafter mentioned. Ву s. 7 no decision or order of 
the Inem Commissioner, or- of any of his , Assistants, or of the 
e Governor-in Council under the provisions of this enactment, 
80 long as the samo shall be in fores under sueh provisions, 
shall be questioned or avoided in any Court of law. А 
. Itis thus perfectly clear that before 1858 such a claim as 
‘the plaintiff’s in the present suit was ndt coghiZable by the 
ordinary civil Courts, Therefore в, 4 (a) (J) of, Act X 
of 1876 was not ultra vires. Therefore, in my opinion,’ the 
` decision of the learned District Judge was cofrect and the 
appeal must be dismissed with costs. „с 


HEATON J.—I agree, There is no doubt whatever, it is not 
preténded that there is any ‘doubt on this peint, that the 
Я present suit ів barred bys. 4 of the Bombay Revenue J uvisdiction 
Act if that section enunciates the law. Bet it is said that the 
° section, at any rate in so far as it bars a suit of this kind, is 
ulira vires. It ‘is for the.sppellant to show that this is во. He 

« relieson the case of Secretary of’ State for India v. Moment™, 
That throws us back on to s. 65 of the Statute 21 & 22 Vio. с, 
406. That section amd the case refgrifed to open,up a large variety 
‚ of possible points, but so far as we have been able to inquire 
into ‘the law as it existed when that Statute was enacted, .i. e., 
in the year 1858, it is Aotshown that а suit would. have. lain 
against the East India Company for an aot of this kind. . In 
: other wordsp it is not, shown that the provisiofis of the Bombay 
| "Revenue Jurisdiction Act are ultra vires in во fay as they affect 
this suit, Thereforé, I think the appeal must be dismissed with 





costs, : ыж. УЖ 
23 б, К e Appeal dismissed, 
\ (1) (1912) 15 Bom. L. R, 27. - s 
е | : E ° 
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donde Revenue Jyrisdiciion Aet (X of 1576), Seo, 4, proviso (k}—Land ibn 
Jrom payment of land revenus by Inam Commissioner — Воцћау Ac XT of °’ 
E 1868—Susi ‘claiming exemplion— Jurisdiction — Civil Court, — А 
'' Lands forming part of a Kaji Vatan were continued by the Inam Сош- 
missioner in 1852 аз Sarva Inam to a predecessor-in-title of the pjaintiff. 
: “The plaintiff was an alienee from a Кай, and held the lands entirely free 
. 5^ of assessment; though the services of Kaji continued to be performed by 
..' the descendants of the Kaji, ab the instance of those descendants, The ° 
Collector ordered, in 1914, that full assessment should be levied from the Б 
plaintiff for the lands i in question, and thab in case of non- -payment the 
, lands should be forfeited. The plaintiff having sued for a declaration that 
g Ње Colleotor's order was illegal and uira vires, it was objected that cogni- ° 
e - '- ance of the'suib was barred under s, 4 (a) of the Bombay Revenue Juris- 
, diction Act, 1876:— ; E 
А Held,overruling the.objection, that cognizance of the suit by the Civil 
Court was nipt barred apder в, 4 (a) (1) of the Bombay Revenue Jurisdiction 
. Act, 1876, for the guit fell within the scope of proviso (0; of the section., 
. Suit for declaration. | 

. Vasudeo ¢plaintiff) sued for a declaration that the order pass- 
ed by the Collector on the 2nd June 1514 was. illegal and 
ilira vires. 

The lands in dispute as to viidi the order” was passed, 
were originally granted i in Inam by the Peshva to the Kaji of 
Madwal. They weré later alienated by the then Kaji to the 
ык predecessor- in-title, about eighty years before suit. 

: Оп the 818 December 1852, the Assistant Inam Cóiimis- 
‘sioner ‘continued the Inam (Ex. 58) on the following terms :— 

„Ав to a land of about 1 chigar, which is entered in the account of the 
` Уаде ‘of Manje 'Madval, Mahal Aukalgi, Taluka Pachhapur, District Belgaume 
ae Inam, in the name of the Mutsalman Kaji Babagaheb wd.’ Issabasahels of * 
А ` Pachapur. е 
The said land at Madval, Mahal Aukalgi, in the Pachapur Taluka of the 
‚ Belgam District which is continued as whole Inam*in the name of the Musal- 
^ man Kaji Babasaheb wd. Issabasaheb of Paghapur has been so continued 
` (heretofore) after being entered in the accounts called “Ајешвв” and “Tabana” 
eto, in the reign ef the Peshwas, from the beginning as an {паш in air of . 
“Маша,” t . 
It ie therfore thought propor and is а hereby Maced that the - said nud 


"оопа Appeal No. 922 of улт, , ores чит by А. Montgomerie. 


Nye 


^ 


e 


from the 'deoision of М, О. Cyamp, ° ‘Assistant Judge at Belgaum, in Вањ 
District Judgà'of Belgaum, in Appeal . No 4of 1915, . $ 
No, 264 of 19160 confirming the de- POE | 
. e 
* . 
e 
~ * ect . е 
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` А.О. ship and should Herpetually be соп пивӣ as whole Inam, along with the Vatan 
` "1gig of the Mulla and that If tho said land бө found to be in excess of the stated 
—— extent, viz, ‘Chigar’ after measurement, the excess plét should be immediately 
м; p. ¢orfeited to Government, m . А 
SAHEB This decisien doeg not preclude any suit for ownership for any share in 
ө the land, for establishing any Vahivat or on any other atcount, being maintain- 
paar le ed by any Bhauband or any person other than the one to whém this deoisio is 
given, This dedision does not also confer апу additional right, as heir to the 
land,.on any person or déprive any other person 8f any such existing right, by 
reason of any person’s name appearing in this deeision or any other person’s 
name net appearing therein. This ӣесівіоп should only be taken to mean how 
long the land is to be continued free (without assessment.) 
In confirmation of the above, а Sanad (Ex. 61) was issued „ 
on the 1st July 1867, which provided as follows;— 

It is hereby declared thaj the said land shall be permanently continged 
as service emolument appertaining to the said office on the following condi- 
tions: thet is to say, that the holders theroof shall perform the usual service and 

* shall continue faithful subjects of the British Government. . As this Vatan is 
held for the performance of service it cannot be transferred, and in consequence e 
no*Nuzerana will be levied, А А . 

The plaintiff who held the lands rent-free had nothing to do 
' with the office of Kaji. The services, &ppert&jning to` the 
office used to be performed by the descendants of the Kaji. 

On the 2nd June 1914, the Collector passed an order · 
(Ex. 36) levying full assessment on the lands ib question, 
The order ran thus :— ^ 

In thea cases as the stipulated service oontinues to be performed and is 
required by the village gommuniby but the service Inam lands have been wholly 
or partially alienated, no s&eps* need be taken to resume Mioch lands from 
the persons in possession of them so long as they agree to pay the rente de- 
mattded from them and so long as any member of the family of the grantees is 
wiling to perform the requisite services and to pay the judi ftxed on the Inam 
"lands; but it should bé intimated to the alienees that tho lands will be resumed 
from their possession Whenever tha reqnisite services cease to be performed or, 
wien the alierfees refuse to pay the renta demanded from them, 

The plaintiff, thereupon, filed the present suit to have it de- 

А *clgred that the ordeg passed by the, Collector on 2nd `J une 

. 1918 to в effect that the plaintiff should pay'a rent of Rs, 68 
ee to the Kaji of Madwal or have thedands in suit forfeited was 

illegal and u/fra vires, . yon 

. The Secretary of State for India (defendant No. 1) contend- 
А ed infer. alia that the suit was barred by в. 4 (a) of the Bom- 
8c bay Revenue d urisdietion Act, 1870, that the action taken by 
the Collector was in accordance with the rules framed" uuder 

Act ХІ of 1854, and that the order complained of was jugtified 

in that owing to the alienation ef thd lands by ihe successor- 

©  in-title of the original grantee without the sanction of Govern- 
ment, they became liable to resumption by Goverfiment, 
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Qu “Defendants Nos. 2 and 3: who chimed to шкан of Маджа], A, C. Je. 

‘contended likewise, ; .. ШЕ. 6 
Tho, trial, Court held that. the СА in suit -were sérvicg 

Inam. held for services rendered to, the village* community; mn 

that the suit was. ‘not barred under, s. 4,(a@). of the Bonfbay 

' Revenue Jurisdiction Act; 1876; and that the order of-the Col- venant 

lector;in, во. far as he cabled on the pin to’ рву more Шап full Ž 

‚ assessment on the lands was ultra vires. : 
‚Оп appeal, the lower appellate | Court was of ‘opinion that the 

, suit was not, barred by s. 4. (a) (8) of the Bombay Revenue | Е 

x ' Jurisdiction Act, and, arrived at the; same, conclusion., bus . 

‚ Defendant, No. 3 appealed to the High Court, 


A, G. Desai, for the appellent — Apart from the ‘question 
, ` whether the order of the Collector is right ¢ or wrong, I submit, « 
А that во long as that order exists a suit’ toset aside or avoid 
' that order is not cognisable by fhe civil Courts... -The jurisdic- 
tidn of the, civil Courts is ousted under 8.. (4) (u) of the Bombay 
, Revenue Jurjsdiction Act. и 
I ‘rely’ principally on s. (4). (a), para, 1), which: prohibits 
; “claims against Government relating io any property appertain- 
| _ ing t to the office of any other village officer ог: servant.” The 
‚ words “village officer" are general and they would -include a 
‘Kazi whose services are useful, to the community. "The Govern- 
, “ment has io pay remuneration toa Kazi fof his services; and 
d ` sometimes, as, in this'ense, instead of an allowance in сав! land 
is allowed to the Кай 08; remuneration for. his services. These 
lands having gone ə into the possession of strangers; the Govern» 
‘ment: will have в, right to resume them ande restore them .to 
| ^ the Kazi. Instead of resumipg possession, the Collector: di- 
| ‚ rected that my: client, who..is ; performing .the -services of ay 
Kazi, should’ ‘get the econgmic.rent from jhe aliene. E" 
I. further subtnit that the*suit is not -saved by: proviso (k) 5 
0.8. 4, for two reasons. [Mrst,.the: proviso in: terms would ec 
not apply. {о subsequent alienees from .the Inamdar.. The 
» . words "any person” in the proviso, would: mean only the person 
sin, whose favoyr the grant 18 nee and. not any, alienee: from 


Ф 


him.. | E ` 
iis, Secohflly? the plaintiff's alain d is Hot бло: ‘land wholly or 
partially’ exempt frgm payment: of land revenue. “Land 


; revenue,’ 'iis defined in thé Actas “ all.stims and - payments, in 
money, or in kind, "received or; ‘claimable Љу, юг on: behalfof  ' 
_Soxeramentetaom, any pergon:’ ” gee 8, 8. „The могі “received” 


“ye AA - am. A И i | e 
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Ae OS, means “recovered and rotafned, ” but such is not the.case hore 
-1919 The Government does not “retain” for itself anything, nor is 
vf" a the sum “claimable by or on behalf of Government.” "The'rént 


Мапилр " ів claimed By the Kazi and it is demanded by the Collector 
SEL Т fot his sake. The Collector, even if he be cansidered: to be 


or Stara Government within the meaning ofs. 3 of the Act, only directs 
“— ihe alienee to pay it to the Kazi. THe suit is also not saved 
by в, 5 (а). Itis not a suit to contest the amount claimed or 
paid’ under protest as “land revenue” on the ground that such 
, amount is in“ excess of the amount authorised in that, behalf, 
i by Government. The plaintiff does not allege that any parti- 
cular sum is authorised by Government or that the sum clgim- 
ed is ёп excess of any such authorised sum. 

. . B. Š. Patkar, Government Pleader, for respondent No.1, did 

not contest the appeal, . 


" G. S. Rao and J. G. Rele, for respondent No 8.-—We submit . 
that the suit is not ‘barred under s. 4 (a),sparagraph (1). The 
wotds “village officer,or servant” in that paragraph would 
include only such officers or servants as are useful to the State 
and community. Kazi’s services аге: not useful to the com-* 
munity, and, therefore, he cannot be called a Village | йа 
An the meaning of the above, paragraph. . - 

· Secondly, the claim falls under proviso (k) of s. 4 and ‘is 
therefore cognisable фу» ihe civil Courts. The words “any ' 
person"'in the, proviso would includg an alieneó from an 
Inamdar. Our claim is to hold the lang either wholly ‘or 

. partially free of land revenue and the claim is based under 
an adjudication ‘passed by the Inam Commissioner in 1852. 
Land Revenue, as defined in the Act, would also include rent 

. Claimed by the Collector. It is atsum exacted by Government 
from the land for ysmunerating the Kazi and i is claimable by 

s . or on behalf of Government fróm the plaintiff: see в. 3. In 

° levying thé rent the Collector hasstherefore, gone beyond the 

terms of the adjudication order made by the Inam Commis- 
sioner; at the most by resumption the Government could only s 
; recover full gssessment on the land : see Ganpatrav Trimbak 


° . Patwardhan v. Ganesh Baji Bhat; Hari Sadashiv v. Shaik 
‚ Ajmutlin;® ‘ond Guirurao Shrinivae v. Geor dary "of Sinis 
for India. ` : 


` The assessment on the land fn, si is on Rs. 12-8-0' ‘while 
” + the rent’ damanded is Rs. 68. · The Collector’ 8 order Was, ‘theres ' 


ш. (1885) L L, Re 10 Rom. 112,116. - (3) (1330) L'L R 4l Bom, 408, 
. i (1836) L І, Е; 11 Bom, 235, 2301 ©, 19 Bom L R M7, 


e 
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dors; unauthorised and. the sati te Jii it-aside «is maintainable А.О. iu : 
in civil Court, Я yo 1919 ' 


H 


Thirdly, the.suit is also saved by s. 5 (a) of the Bombay ond 


Revenue Jurisdiction. Act. In form it is suit against Govern-.: $E 
ment to contest the amount claimed as land revenue on the SERIA 2 


ground-that such amount is in excers of the атоо. authoric-, оғ Sram 
ed in that behalf by Government. | ЕБ е 


Cur. adv. elt. | 


. Suan J.- The plaintiff in this e case sues for a declaration’ that 
ethe order of the Collector, dated 2nd June 1914, dirééting that ° 
he should pay certain rent on the landasin question or that the' 
lands should be forfeited is illegal and ultra vives. 
‚Тһе defendant ‘No.1 (the Secretary of State- for ‘India 
in Council) and defendants Nos. 2 and 8 in whose favour the said 
* order was made contended in the trial Court that thé jurisdie- °, 
* tion’ of the ‘civil Courts was ‘ousted by в, 4 (a) of the 
Bombay Revenue Jutjadiction Act ( X of 1876) and that the 
‘order was justified by'the Rules framed by the Government 
in 1908 in exercise of the powers conferred by ‘as. 8 and 
' 10, Bom. Agt XI of 1852 and Act "VII of 1868, в. 2, 
clause), regarding the resumption and continuance of service 
lands. * 
^. The trial Court held that the jurisdiction of the civil Court 
was not ousted, that the rules did not justify the order of the 
Collector, and that he-was entitled only to levy the full assese- 
ment. It accordirfgly declared that the Collector was nei 
entitled to recover from the plaintiff any sum exceeding the ° 
full assessment of the lands in suit ‘and ordered а yefund of . 
the sum recovered in excessof the full assessment in pursuance d 
of the Collector's order. ' e 
The defendants No. 1 4cquiagced in this vfew before the lower 
appellate Court; and the contgntions raised by defendant- No. 8as . 
to the validity of the rules'in relation to-the service lands in 
question and ag to jurisdiction under ‘в. 4 (a) paragraph 8. 
were disallowed by the lower appellate Court. In the result 
the decree of the trial Court was confirmed. ee 
- In the appeal before us defendant No. 1 has not raised iy 
‘objection, to thé decree appealed from. On behalf of defendant 
No. 8, «who is the wppellant, here, itis urged that the jurisdiction 
‘of the civil Courteds ousted under section 4 (a), paragfaph 1. 
The points тајвей in the lower appellate Court have not been 
^ grged before us ор hig behalf;and it is not suggested now that 
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the Colléetor's в order ig вфе: beyond the extent rácágatied 
by the lower Courts or that the jurisdiction of the "civil 
Courts is “opted | ‘under: s. 4 (а); paragraph 3.' On behalf. 
о? the plaintiff, nó ‘objection is taken to* the decree so far as' 
it allows’ the levy of full assessment against him. Thus in’ 
this appeal wo'are поё concerned with the merits of the decree 
passed by the lower Courts, ‘but only with ‘the question of 
jurisdiction raised by defendant No. 3. 

It is urged that the claim relates io property appertaining 
to the hereditary office of a Kazi, which is one of the offices’. 
expressly recognised under Act XI of 1852, Schedule B, rule,8, 
paragraph 1, or whichis the office of a village officer within 
the méaning of section 4(a), paragraph 1, and that no. civil 
Court can exercise jurisdiction in relation thereto, But the; 


ppovision relied upon is subject ёо the exceptions*appearing in e 


the same section. As indicated by the proviso elause (k), if. . 


any person claim to hold wholly or pantially exempt from 
payment of land revenge under an-adjudication duly passed by 
a competent officer under ‘Act XI of 1852 which declares the 


partioular property: i in dispute to be exempt, such claim shall * 


be cognisable by civil Courts. In the present case the plaintiff 
relies ' upon & decision of the Assistant Inam Coinmis- 
sioner, dated 31st, December 1852 and claims in effect that the 
land in question | ise wholly exempt from assessment., The 
Sanad subsequently granted in 1867 ison]y a formal expression 
of that decision. Thus the plaintiff's claim is clearly. within 
the scope of the*proviso and cognisable by civil Courts. 

It may be thát on the merits Le may not be able to sub- 
stantiate his claim fully or at sil: but that does not affect the 
jurisdiction to consider his claim*to hold the land wholly free 
ander thg decision ef the Inam Commissioner. 

It is contended, however, that the plaintiff claims as an 
slienee ёп not under the person 'apon whom the Inam was 
conferred under the decision of the Inam Commissioner and that 


the exception cannot apply to him. The proviso in terms * 


фррііев to amy person claiming exemption from land revenue 
under an adjudication duly passed by a competent officer under 
Act XI of 1852. .I'do not see how an alienee сап be treated 
as being: outside the scope of the provigion. Further the 
decisien of the Inam Commissfoner eoxprassly Bayes the rights 
of other per sons, whose names may not appear in the decision, 
and it is made clear that the decision should bé taken to mean 
how ‘ong the land is to be continued free froni assessment, * 


ee ° e 
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-In this view of the matter it is. dot, ‘necessary і to, consider, 


the effect of s. 5 4a) which has been ‘relied ‘tipon by the 


plaintiff as saving the jurisdiction of the civil Courts in, a , suit 


like the presènt. The plaintiff's dohtetition 48 hdi his suit is 


against Government to contest-the' aiountelaimed ard recover- 


ed as land revenue on.the ground, that suoh amount is in ox- 
coss of the. amount authórized in that behalf by, Government. 


He further contends, that the amount claimed and recovered 
under the Collector's order is ]£nd-revenue, within, the mean- 
ing of-the. Bombay Revenue Jurisdiction Act, and that-it is in 
excess of thé: amount authorised by Government’ ünder Act 
XIeof 1852 or under the Sanad. ' On the other side it is gon- 
iended that the amount must be decmed to.have been, atthoris- 
ed under, the rules framed by the Government in, 1908 and that 
в. Б (а) carmot save the juriadiction. of the civil Courts. 


“The plaintiff 'a contention is not without force.- But as I hate 


“ent No. 1 to bear his own césts. 


aiid itis hot necessary to: decide this question. The only point 
raised on behalf of the appellant as to the jurisdiction, of the 
Court feila’ .` Se ere ee “а 
The question relating to the meaning of resumption Of an 
Inam under Act XI of 1852 in respect of service lands pertáin- 


ing fo any,hereditary office useful to the ‘village 'cómmunity, 
as distinguished from the State,‘has been incidentally argued: 


1 


But it does nét affect the point of juxisdictibn- in any уву. 16 
is really & point touching the, inerits “of the Collector's’ òr dex: 
and neither party,has objected to the decreé ‘under appea¥ On. 


X T E emda) Д Я ae - ete ’ 
merits. It is not, therefore, necessary to express any opiüfon, 
x "qae t utr on ео A $57 e ve. Duo tA dA Кий е е ce. a4 
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. The result-is that this appeal is dismissed and the decree of 
the lower appellate Court eonfirmed. els EE A URL E 
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Before Mr. Justice Siph and Mr, Justice Hayward, ak К 
_ FAKRODINSAB WaHOMED ARIFSAB 


nad "THE SECRETARY oF STATE FOR INDIA” ^ 


Bombay Revenue Jurisdiction Aci-(X of 1870), Sec. 4, proviso di LEE Inoi 
Resumption of Tnam-—Swit against Government to вер aside керек 
Oowrt-Juriadiction-Bombay Act XI lof 1868. o 

| "Lands assigned toa Khatibki Inam were enjoyed rent-free by the gran- 
tes who was the Khatib. “These lands were continued to him on the ваще 
terms by tHe Indm Commissioner În 1856 under Act XI of 1859, The 


:: plaintif who' was.&n alienee from a Khatib enjoyed them- ‘Similarly • 


· from 1864 to 1910 and claimed to have performed the Khatib services, ‘In 
1911, the Commissioner resumed the lands by levying full assessment, on - 
them, The plaintiff having sued for a declaration Њаё he was the fall 
owner of the lands and of the Khatibgiri right apportaining to them, it 

. ' was objeóted thab the suit was barred under s. 4 (a) of the Bombay: 
Revenue Jürisdiotion- Act, 1876:— 


Held, overruling the objection, that the plaintiff's olaim Фо hold the land 
wholly or partially free from pavment of land revpnue under an adjudica- 
tion order passed by a competent officer under Abt XI оѓ’ 1852 was cogni- 
zable in the oivil Courte uħder Bieri (k) to s. 4 of the Bombay Revenue 
Jurisdiction Aot, 1878, n 

"Sum for declaration. , » ` 

The lands in dispute were held rent-free as Khatibki tnam 
by one Fakroddin who'was the Khatib in Hangal? In 1856, 
the Inam Commissioner allowed the lands to remain with the 
Khatib on the same térm’ under Act XI of 1852" On the 7th 
-Navember, 1858, Fakroddin cohveyed* the lands’ to his 
daaghter-in- law Pachhabi, who enjoyed the lends rent-free 
“and who: ‘appointéd Pir Saheb (plaiutiff" 8, father) as her agent 
to perform, the Khatib services, Tho "plaintiff (Arifsab, the 

«son of Pir Saheb) alleged thaf eventually in 1864 Pachhabi 

econveyed the lands to Pir Saheb. At first Pir Saheb and after 
hit death the plainfff used to anjoy the lants rent- free and 
perform the Khatibgiri rights up tọ 1911. 

On the 28rd September 1911, the Commissioner of the 
‘Southern Division passed an order that the plaintif should 
pay every year Rs. 450 the full amount of the rent for the 
ваа lands to.Mahomed Hanif (defendant No. 3) on behalf of 
Khadirbibi (defendant No. 2) so long as Mahomed *Hantf per- 
formed the services, 

Mahomed Saheb (husband of defendant No. 9 Е to 


ES *Firsb Appéal No. 13 of 1910, District Judge of Dharwar, in Suit 


trom the decition S E. Clemente, . No. 301 1914, Е 
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hava descended "ho the аву of the. original grantee AG y; 
‘Fakroddin, The Khata of the lands was first entered in 1819 
-Máhomedsaheb's Inam; and, after his death, dt. was transferred, т. 
to the name of hiy widow Khadirbibi (defendant No. 2). As Faxzoptstas 
' Khatibgiri: rights could be performed 5 á male only; she тА 
employed defendant No. 8. б ; о? Bram 
The plaintiff sued thé Sooretary ‘of State for ‘India (dofend- 
. ant'No. 1) ‘and the other two defendants for & ‘declaration that 
‘he’ was’ the absolute owner of the plaint lands and .of the 
Khatjbgiri. rights appertaining théreto and fora permanent | 
- injunction , prohibiting defendants ‘from recovering Rs. 450° ° 
„ФУ year from him,  - 5 E 
' Тае trial Court, а preliminary issue was raised + “ whe- 
‘thor tho suit was’ ‘barred by в. 4 (a) of the Bombay Revenue, 
`, Jurisdiction. Avt of 1876. ”` This issue was found in the afirm- 


~ ative, for the following reagons,: — Е 


* The plginti bases his claim not upon inheritanoe but upon а gift of the 

year 1864 and adverse possession thereafter, Section 4 (a) of the Bombay Re- 
venue Jurisdiction Aot is ittended amongst other things to. deprive the Civil 
“Court of jurisdictionsto decide ‘claims advanced in opposition to the orders of 
ihe executive to lands duly authorized to be held for'gervioe and claims'to per. 
form the duties of any village servant, The plaintiff relies upon s. 5 (b) or 
proviges that the Civil Courts may entertain suits between private parties 
, the purpose ef establishing any private right.. Thea rights claimed in this ails 
however are not private Tights. ` They are rights which Government has from 
the commencemont of the:British ocoupation withdraWo. from the cognizance 
of the Civil Courts, Неге the exeoutive officers of Government, have ordered 
resumption of the land, and as part of that order have assessed the land af an 

D amount representing the economio rent, The plaintiff "Pues for & deolaration 
that he is the righbful owner. “What he really seeks however i is the canoelmenf ` 

. of the order assessing {Н Јапӣ in his possession.. He isendb-entitled-to: the de- - 
claration without this further relief (s, 49, Specific Relief Act), and without the 
further relief the declaration would е of по use to him. Hence this is a: suip 
ваге С Government relating to “lands declared by Governmont to be held 
for servicé: I'hold that this Oqurt’s jurisdiction is ebarred by в, pt (a) pare 
'Aob X-of 1876; and*dismiss this sui? with costs, р 


The plaintiff.appealed to the High Doirt. 


“aG, S, Mulgaonkar, А. Q. Desat, ard M. 'Н.` Vakil, P the 
"appellants.— We submit-that the’ suit ів not barred by в. 4 (a) 
` of the Bombay Revenue J urisdiotioti “Act, bocágse the plaintiff 
-inthis case ‘is not a hereditary officer under Bom. Act' III *of E 
1874'hÓr i$ Беа village officer or ‘servant. "The words “village 
officer or servant” would mean those officers who are useful to 
"the State dnd the „village 'commiüniby- bat Кай, “office iw 
үе + to-tht comfiunity only. è 


hs guit ts diu by proviso (5) of 54 as lié юру ід. 
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question was duly declared free from Savant of land. revenue 


, under Bom. Act. XI of 1852. "The definition of ‘Land Revenue’ 


in this Act i is different from that in the Land, Revenue ‘Code 
and inélides the économie rent demanded by the Commiésion- 
ers see's, 3. The present suit is in substartce one to establish 
the right to hold ‘the land free from payment of land revenue. 

Farther, the stil is saved under 8. 5 (a) of the Bombay 


"Revenue Jurisdiction Act, 88 it isa suif to contest the amount 
. _ of land rev enue claimed as economie rent cn the ground that 


it, is in excess of the authorised amount, namoly, the amount 


И ` be entitled to levy in саве of resumption, 


Lastly, the suit falfs under в, 5 (b) of the Act because * the 


. contention between the parties i is, who is the preferable claim- 


U ant between the plaintiff and the defendant. .We not, only 


. ЕТ: full assessment on the Jand which the Gover nment” would’ 


deny that defendant is the heir but also. claim эв heirs our- Ы 


selves. So it is а suit betwoén private parties * `- . 


Coyajee, with 8. S. Patkar, Government. Pleader, for а. 
ent No. 1.—We submit that the suit falls ynder 8.4 (a), para-' 


. graphs (1), (2) and (4) of the Bombay Revenue Jurisdiction Ао}. 


`Ав to para (1), the plaintiff’s claims to hold the office of a 
` "hereditary officer appointed or recognised under “any other 
law for the time being in force”; and under Bombay Act XI 
of 1852, the office of Khatib is recognised as hereditary : see 


i Schedule B, s. 8. The s suit, therefore, falls under this para,’ 


* As to para (2); the effect of the Comfnissioner's order being 
, {5 exclude the plaintiff from enjoying the Office.of Khatib,. the 


: * suit brought bythe plaintiff claiming ш right to шаш 'ав 


LE 
КУ 


e^ 


Khatib, falls under this para. | р 
As to’ para (4), the’ lands being held for service, and the 
“glaim being against Government relating to these lands. the 
present suit is one falling underethis para. * |. 
‘The proviso, clause (k) of s. 4; would not save the suit as ИТА 
. plaintiff i is only an álienee from the Inamdar.and the proviso 
does not cover а claim of an alienee. . "m ; 
Section 5 (а) also would not save the suit, as the. -economie 
went claimed is the amount authorised by ‘Government which 
cannot be said to bq.in excess as contemplated inthis Para.’ 
Section 5 (b) cannot save the: suit, as Government i 38.a party 
: defendant, i in. this, case and this isnot & sit purely Between 
eres pes TE: 
i ‘ Our, i audi, 
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-Buan J .—Thé plaintiff sues far l declaration that he isthe 4-04, . 
full owner of the lands ‘in suit and of the khatibgiri right 1919 
appertaining to them, for an injunction prohibiting the defend- xu 


‘ants ‘from recovering „Вв. 450 annually from 'hifn and for анак 
-rofund of Rs. 750 recovered by the défendants.:  : i ere 


:7 Tt is‘alleged that. Fakrudin valad MahomedeKasimsaheb — 
‘was originally the khatib.in Hangal and that'as such he held - 
certain lands in Inam.' These lands were allowed to remain 
with him in 1856 by the Inam Gommissioner under Act XI of , 
, 1852: | Under circumstances detailed in the plaint the lands 
‘and the 'khatibgiri: came to be: alienated to the plaintiff's ° 
‘father in 1864 by Fakruddin’s daughter-in-law Pachhabi. 
"Theréafter the plaintiff claims to have enjoyéd the lands free 
“from assessment and -performed the services as khatib until , 
, ihe Commissioner (Southern Division) made an order on the 
-28rd September 1911 directing that the full economic rent Be 
* recovered from the present plaintiff and -be paid to Mahomed 
Hanif. ( deféndant Nor 3) as long as he officiated:as Khatib on 
behalf of the Inamdar. ‘The Commissibner made this. order 
under the rules framed by the Government in 1908 under Act . 
XI.ofi1852;and Bombay Act VII of 1868, s.:2, ol. (8) and their 
- general powers. The plaintiff now claims reliefs in this suit 
-on thd footing that the said order of .the Commissioner is 
invalid and not binding upon him and thatethe alienation in 
-favour‘of his father із’ good. The plaintiff, also claims as an 
héir to Pachhabi,:  * + | ee a д ой A 
It is not/necessary to note all the defences, which may Ве zr 
gathered: from the sevpral issues framed by. the lower Court, ° 
Three issues.out of. then were taken’ ир ав prelimingry issues. 
Two out of .these. ‘three isgues were dropped as having been 
unnecessarily.{ramed. <The only preliminary issue considered 
and decided by the lower Couet ‘relates to*the, jurisdiction ot P 
the Court to entertáin the suit. The lower Court held that А 
the suit was barred Ъу.в. 4 (a) of the Bombay Revenue J urisdic- 
tion Act; and accordingly dismissed the suit, The plaintiff 
has appealed to this Court and has urged in, support of the 
appeal ‘that’ the jurisdiction. of the civil .Cdürts is nof ДА 
.ousted. By в.е 4 (a) and that the suit is covered by. the 
exception, indicated in the proviso, cl. (Б) of. s. 4 and is 
also saved: by. в. 5°(a) and (b, On behalf of the defendants 
it has been оопёеївей tRat the jurisdiction of ethe Courts : 
is ousted ‘under the first, second and fourth paragraphs 
of в. 4 (a) and-that clause (b) dces not Apply ай tho 
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...4/ 0. 7. plaintiff is only an РН бй further that the claim Folate 
1919 to the Khatébgiri service is not covered by the provisó.: Furthér 
16 is contended that s. 5 (a) does not apply as the anfount 
‘ordered by*the Commissioner to be recovered as the economic 
SmonzTAüY reht is really the amount authorized by the Government and 
зыт that theréfore there is no excess such as is contemplated ‘in 
Shah J. the first part of в. 5 (a).' Section &*(b),- itis urged; cannot 
REN apply to the present suit as it relates not merely to a claim 
between private parties but to a claim against Government. 
In the present case there can be no doubt that in 1856 the. 
* ` Jands in question were continued as the permanent official 
émolument of the hergditary office of a Khatib in Inam under 
the dgcision of the Inam Commissioner. The office of Khatib, 
though not expressly mentioned in Act XI of 1852, Schedule 
B, Rule 8, clause 1, is one of the type contemplated by that | 
А бале, and not by the 5th provision of that rule. The. plaint- ` 
iff no doubt claims the right to officiate as а Khatib; buf his” 
suit in substance i is to establish his right’ to hold the land free 
from assessment. It ts common ground that the Hereditary 
Offices Act (III of 1874) does not apply to this office. . The. 
fact that the Commissioner has acted under the rules framed 
by the Government undor Act XI of 1852 also confirms the 
view that Act III of 1874 has no application. THe clair? may 
‘be treated as relating to property. appertaining to, the heredi- . 
tary office of Khatib recognized under Act XI of 1852 under 
. the first paragraph or in part as a claini to perform the duties 
. df the office under the second paragraph or’as relating to lands 
dedlared by Government or any officer duly authorized in that 
behalf to be held for service under the last paragraph of.s. 4 
N (a) of Act X ‘of 1876. These ‘provisions are, however, sub- 
* ject to the exceptions mentioned in the section. The. plaintiff's 
- claim to*hold the lind wholly ою partially free from payment 
* о of land revenue under an adjudication - duly passed Ъу в сош- 
petent officer under“Act XI of 1852 is cognizable in the civil 
Courts‘under clause (k) of the proviso to the same section, I , 
. do not think that the circumstance that he claims as an alienee 
- ” факев Ње cage out of the proviso. It is not necessary to:consider 
the further argument based on s. 5 (a), thotghet am by 
no-means satisfied that the present suit is not" saged. under 
that clause so:far as it seeks jo get rid "of the order of “the 
Commissiorter as to theeconomic rent, Th4 case 4s very similar 
to the.second appeal which we have just décideda and the point 
of jorisdiction here must be decided in the same way. А 
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. The claim to ee the sorvjedas Ehatib apart from the А.С 3. 
olaim ‘to „hold the lands. exempt. from the: payment of land 1919 ` 
revenue stands on в somewhat different footing. That claim " XD. 
is covered і in. form by the first part of the secpnd paragraph of HE 


в, 4 (a) and may ‘be in form not cognizable by the cwil BrcnxrAnY 


8 
Court; but in -substanoe that part of the claim,is a. matter i заа 


between private parlieg. The spit ів по doubt against Govern- 8 7. 
‘ment and properly во as regards the other reliefs, But this 

relief :by itself could well be tyeated as falling under*s, 5 

Q7 ‘Besides it is a prayer of secondary importance in the suit, 

* the ‘principal thing being the olaim as to lands being exompt * 

from the payment of land revenue. It may be that on the 

merits as to which I express no opinion, the plaintiff may fail 
-to-establish that'he їз entitled to officiate as a Khatib; but е. 


А làim is cognizable by civil Courts: ` 


~ Several other questions have been sud ‘in this Ж as . 
* bedriàg о; the question of jurisdiction. But they ure all ques- 
‘tions whiolf may afost the merits ‘of the plaintiff’s claim and 


, «will have to be considered by the lower Court when it somes : 


‚ + ,tó.deal with the саве on the merits, For instance 15 has been’ 


_vargued thatthe rules òf 1908 under which the ‘Commissioner 
~ has. aeted are not justified by Act XI of 1852, Schedule B, Rule 
&, clause 5 Во far as they are sought to be made applicable to 
an hereditgry office, not falling under the esaid clause 5, 16 

‘is further argued that the Sanad relating to the land shows 
: that: the land is inaliénable and that what is, granted is land 

~and that whet can be resumed is the land ‘and not merely the 
-assessmeht and further that the Government have the right, to* 
` determine as to who shall perform* the service of Khatib. It 
is also ‘argued that whatever may be the powers of Govern-¢ 
? ment with regard to the office, they can only resume what they » 
granted in Inam under Act XI ‘of 1852, tat is, they may ley 
‘full assessment, but they cannot resume the possession of ‘the 
lands nor can they lévy the full economie rent. But these are 


* all. questions which touch the merits of the case and do not affect 


in any way the point with which we are concerned at present, 
“І would, therefore, reverse the decree of the Ilder Court apd. 

Bugs *Lhe*suib to. that Court for disposal according to law. 

. Costa up to date to be costs in the suit. Twoseta of costs for 

~ respohdents ( опе? for юш No, 1 and the other for re- 

и. Nes.-2-amd 8р - gs E E 


“нуту J. - agre, = = ^" ' ' Deerée reversed, 
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Before Bir Norman Macleod, к Chief Justice, and Mr, Justice Shah, i. 


1919 MANCHHARAM BHIKU PATIL 
—— : : 
v. | Кы 
ME. ‚+, DATTUBHIKU*  .. Y 
Hinfiu lau — Partition—Sudra's mother's share— Partition between legitimate and 
Ы Megitimate sgne—Lewa Kunbis of Changdev in Khandesh are Sudras, 


Under Hindu law, among Sudras, a mother is entitled toa share ‚ when 
the property is divided between the legitimateas well. as ihe illegitimate 
8033 of the deceased, А 7 - eee 
` The Lewa Kunbie residing at Ohangdev in tho East Khandesh District’ 


А are Sudras, 
Sur for partition, : ~~ 

The property to be partitioned belonged originally to bno, 
Bhiku? who died in July 1912, leaving him surviving one son, 
* Manchharam (defendant No. 1), and a widow: Bhimabai: (de- 
fepdant No. 3). Не left three more illegitimate sons of his, 
named respectively Dattu, Nathu and Shivram, Uy one Thaga * 
(а woman of the-Koli caste ) who was his kept mistress for 
А thirty or thirty-five years, Defendant №. 1 Һай а зоп Bhagwan 
(defendant No. 2). ` m ` | 
Bhiku resided at. the village of Changdev in the East 
Khandesh District. He belonged to.the caste of Lewa Kynbis.. 
The plaintiffs filed the present suit to recover their share in. 
Bhiku’s property by partition. They alleged that Bhiku was 
a Sudra and that they were entitled to à 8/5th *sháre as his, 
illegitimate sons, ^  . . | 
1 he defendants contended inter alia that Bhiku belonged, 
фо the Lewa Kuxbi caste of Gujarat and was, therefore, 'a 
Vaishya; that the°plaintiffs were not entitled to any share in 
bis property; and that defendami No. 3 was entitled to a 
mother's share if partition was decteed, ` | | 
he trial Court held that the plaintiffs were ijlegitimate song 
Е of Bhiku; ‘that defendant No. 3 was not entitled to a mother’s 
* e share on the partition between légitimate- and illegitimate. 
sons of Bhikhu; and thas Bhiku was a Sudra. The plaintiffs’ 
claim was accordingly decreed, for the following reasons :— ` 
a Defendant No, l's mother is made a party to the suit as defendant No. 3, 
А Uxor the Hindi law, it is true that а mother gets a share when her sons, 
grand-sons come to a partition of their joint ancestral property. * Althéugh’ the. 
present ів a suit for partitión, defendant No. 3 cannot be called 1 mother with 


reference to plaintiffs who are seeking partition and plaingiffs cannot be called 
her sons, They are, no doubt, the offsprings of Выка who was her husband 
а — a 





è "First Appeal No, 185 of 1918, First Olass Subordinate Judge at 
from the decision of J, H, Betigiri, Dhulia, in Civil Buit *No, 6 of 1914. 
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bat they’ arè hob Bhiku’ в Bons but hia що song, Ав thé lawful: marriage А. QJ; › 
Ше was lacking between Thugi and Bhiku plaintiffs. cannot be called. sons of. 1049 ; 
. defendant No. 3 in any sbnse of the word, Hence i hold that defendant No, ls er 
mother gets no share in this suit, = * MANOHHA- . 
- There ів thus a оопвервив -of evidence on both sides: that the parties: RAM 
are Hindus; that they have no Vedic rites and Sanskaras. ‘presoribed for* the’ LS 
twice- born classes | among them; that they have not the chief Sanskara, Munja, pues 
which makes a màn Dwija, that they wear the sacred thread only occasionally; D 
- that this occasional wearing alsois probably of a recent growth; thab they 
have all the customs which bne should expect among the Shudras, viz, adop- 
„tion of.a daughter's son and of a ‘sister's, son, divorce, Pat marriage,, Swidow. 
remarriage and non-tonsure of the widows which are all badges of an inferior 
e ог unregenerabe caste ag observed by the High: ‘Court in I L. В 8 Bom 273. . 
Uhave, thérefore, no option bu& to hold that Bhiku Pandu was a Shudra ° 
and not a Valshya or Kshatriya. . ` 
«*Plaintiffs are the three illegitimate sons ae : Bhfku and, defendant, No. 1 is 
his ‘legitimate son, Defendant No. 2 comes under defendant No. 1 ‘and de. 
fendant No. 3 ‚ gets no share now. Following the principle in P. J. for 1874 * 
р. 48 noted in 18 Bom. L.R. 70, Idivide Bhiku's estate into 6 shares and award 8 
to.plaintiffs and'2 to defendant No. 1. .Bo Beer share is 3/Dth of the platnt е 
property. ., * 
. The defépdants appealed чо "the ‘High Court Defendant 
No, 8, Bhikuis widow *died during the pendency of the appeal., . 


Jayakar, with Amin and Desai, G. N.. Thakor: and D. Q. 
Dalvi, for tho appellants.— We submit, that, in ‘effecting the 
partition, the lower Court has erréd in not providing 4 separate. 
share for tle mother. of defendant, who is; defendant No. 3., 
Even where among. Sudras, illegitimate sons claim partition, 
with: legitimBte ‘sons the rule. as, to, méther’s share. applies: 

Sheo Dyal Tewaree *v: Judoonath Tewaree™; Beti Kunwar 
v. Janki Kunwar™;, Ohellammal v. Ranganatham Pillai®,. ° 

If the mother died after the suit was filed ker shafe. would ° 
dessdud to-her own son defendant. No..1. and not . pass on: ; to 
the plaintiffs; ^ ` "o. И iov ay di 

On the main question, we submit that ihe dessksed ВКП ° 
Pandu жав a. Dwija or a non®udra belonging £o hee Vaishya e 
group: He belonged to tbe Lewa. Капы casté. who were. 
‘otherwise “known. as  ""Pajne. ‘Kanbis’. Pajne being а 
corruption.of ‘Panch Jans”, denoting the. fine families which: 
originally inigrated to Khandesh from Gujerat:' i P» 

-. In determining the question whether a partictlee: caste was o 
Wahya or Sudra, the decisive test would be. to · consider :the 
historic:origfn and: antecedents of that caste, and trace it. 
from its ‘original stock to its présent state, and not confine. 
our attention,only*to existing customs and. practices” ав. the. ` 
(1) (1868) 9.W. &.:61. °. . · (3) (1910) T. І. В. 34 Mad; am. 

(Q) (1910) L. L. R. 33 All, 118, 


I 
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A, d. lower. Court hàs. done. ойлону Run Митат · m v. 
19190 Sahib Purhulad Syn™; Ambabai v. Govind.O? . 
Goo в With regard to the status of the Lewa Kunbis of Khandgth, 
TAM. we submit, *-that. they belong to the group of Lewa 
Dies Кшз and Lewa Patidars of Gujerat. They migrated to- 
mE wards Khandesh in the eleventh century and onwards, The Lewa 
Kunbis of Gujerat are Vaishyas and thoseof West Khandesh have 
even now retained some of the traces of their origin, as indi- 
cated by the evidence on the 'vecord. We also rely on, the 
„following references in support of our submission :— 
s 1. · Census of India (1911), Vol. VII, Part 1, pp. 278-3. 
2. Bombay Gazetteer, Vol. I, Part 1 , para 4, 


:8; Rombay Gazetteer, Vol. IX, Part 1, page 14 (Index) р 1%, 


" 491-2, 
· 4, Sherring’s Hindu Tribes and Customs, Vol, III, p. 258, 
g 5. Hunter's History of the Indian People, p. 59. 
6. Bombay Gazetteer, Vol. XII, pp. 39, 62 and 94, * sd 


The Lewa Kunbis of Khandesh conform о ihe tustoms of 

Dwijas generally. They wear the sacred thread' and possess 

Gotras. In places of pilgrimage, they are treated as Vaishyas. 

It may be, that, owing to lapse of time, effect of naw environ- 

ments and association with the local agricultural (Population 

of Khandesh, they may have dropped some of their $14 customs 

of Gujerat and adopted new ones like that of widow, marriage, 

Pat'or divorce. . But,'no "Court has gone the length of holding 

.bhitt the mere abandonment of some old fustoms and adoption 

. of new ones, however inconsistent with the Original status of 

“the community, amounts to a change of atatus from Dwija to 

Sudra, Such a test would ‘be unsound and misleading in these 
pn days when customs and mgnners are fast. ehanging. 

The lower Court has wrongly applied the case in Gopal 

- Mor har Sufray v. Hanmant Ganesh Safray.9 It refers only 


* o to the adoption of a daughter's or sister’ 8 son, and not to the 
customs of widow-rerharriago, Pat and ‘divorce. It ominot be 

E said that the prevalence “of such adoptions is a syre and infalli- 
. e _, ble test of the | community being a Sudra. Similarly, widow- 

° remarriage, P&t and divorce do exist in several communities be- 


longing to the Dwija or higher castes, and it would be wrong 
to say that, on account of the adoption of such practices,in mere 
recent times, these communitieg have abondbned the status of 





a Dwija to that of a Sudra. * . . 
(1) (1857)7 M. L A 18,46. ` (3) (1879) I°L, В, 8 Bom, 278 


(2) (1898) 1 L, R.'23 Bom, 957, 
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. There is.a considerable body,o of oral evidence of КОО А, сд, 


derived from the рта Kunbi community;residing in the locality 


our view and ‘it is corroborated by. the admission -of severa 
witnesses.of fhe respondent. The learned Sub-Judge ought 
not.to have stopped our evidence of this natura, and rejected 
our application for commission to examine further witnesses in 
ons behalf. . » ' i 

-The бесе Bhiku was an Бей һу ‘professi8n and 
во are the bulk of the Lewa Kunbi-caste. It eannot be said 
that this profession is the badge of Sudras, as even Vaishyas are 
allowed to carry on agriculture by ancient texts and custom. 

‚ The burden of proving that the deceased Bhiku wasa Sudra 


-was entirely on the respondent, as he would not claith. parti-, 


tion withouf such clear proof. The lower. Court appears to 
have treated the case as if the burden was on the defendants 


46 prove, ‘that the deceased Bhiku was a Vaishya. 


S. 8. Patkar, Government Pleader, for respondent No. 2. 


"SHAH 2. —The plaintiffs in this case claimed to be the illegiti- 
‘mate sons of one Bhiku and sued to récover ' by partition their 
3/5th ahar§ in the moveable and immoveable properties left by 
‘Bhiku. The defendant No. 1 is the legitimate son of Bhiku, 
‘defendant No. 2 is his grand-son, and defendant No. 8 Bhima- 
bai, who ‘died during the pendency of theappeal in this Court, 
was | the widow of Bhiku. Выка diedin July 1912, ^ ~ 
t The defence ragsed was that the parties belonged" to* athe 


- Lowa Patidar, caste, and occupied’ the same étatus as the Тена 


Patidars in Gujarattand that ве sych they Were either Kshatri- 


"yas or Vaishyas, but not Sudras, for the purposes of inheritance 


The other defence raised was that the mother was entitled to à 


separate | share at the paxtition. "е 


The First Class ‘Subordinate Judge of *Dhalia came to the 


' ‘conclusion that the partied were Sudras, and that according to 


the Hindu law the illegitimate sons-were entitled to half the 


: share of the legitimate son. He also came ‘to the conclusion 


that the mother? was not entitled to a share: ang on the footing 
of these findings he pagsed a decree in favour ‘of the plaint{ffa 
for the equitable partition of the' property awarding | cn 
8/5th share as claimed by them. ` 

- From this decree tha” deféndants appealed to’ this Obit 
The defendánt No. 8, ав I have said, died during the pendency 
of this. appeal. ‘Two points have been urged à in support of the 


` Ы Е 


-1919 ` 
-— - 
| from’ which.the deceased Bhiku was derived, which supports ‚ү, 
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appeal; one is а guestion of lew, and the other is а question . 


of fact. ' Sx 

. ibis urged that the lower Court is Wiou in holding that 
the mother i$ notentitled to a share when the illegitimate 
sons divide the property with a legitimate son and grand-son. 
- It is clear, however, that the mother is entitled to a share, 
when thé sons divide the property; and the fact that some of 
tbe sons dividing the property аге the iMegitimate sons of her 
' deceafed husband cannot make» any difference in the applica- 
tion of the rule relating to the mother’s share. The mother is 
" entitled to a share when the sons divide the property, and it 
does not matter whether the sons are entitled to divide the 


‚ property equally or unequally. In view of the fact tha: the 
, mother is now dead, it is pointed out on behalf of the respond- 


ents that the point has no practical importance., There had 
ben no actual division of the property atthe time of her 
death: and the lower Court did not award any shape to the 
mother. -According to the decision in Raoji, Bhikaji v. Anani 


Laæman® it is clear that the extent of the shares of the three’ 


illegitimate sons would.be the same now. That point, there- 
fore, does not help the appellants i in any way. А 

The second question is whether the lower Court is right in 

its conclusion that the parties are Sudras. The evidence on 
this point has beenefully discussed on behalf of the appellants; 
and in view of the facfs found by the lower Court as to the 
customs obtaining in the community te which the parties 
belong, it is not necessary to examine the "oral evidence in 
detail. It is found by the lower Court that the members of 
the community to which thé parties belong “have no Vedic 
vites and Sanskaras prescribed for the twice-born classes among 
«hem; that they have not the chief ,Sanskara, Munj, which 
makes a men Dwija; that they wear "the sacred thread only 
occasionally; that this occasional waaring also is probably of a 
recent growth; that they have all the customs'which one should 
expect among the Sudras, viz., adoption of a dgughter’s son, 
and of a sister's son, divorce, Pat marriage, widow remarriage 
and non-tonste of the widows which are all badges of an 
inferior or unregenerate caste a8 observed by the Highs Court 
in I. L. R. 3 Bom. p. 273.” 

The fact that the members of this caste dé not ordiifarily. 
wear any sacred thread and that all the ritesev hich, Dwijas may 
observe are not observed by them is indecisive. 46 may be said that 

, (V (1918) 20 Bom. І. В. 671; I, L, R. 43 Bom, 635 ` 
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many members: of the: ;Kshatriya arf the Vaishya ‘communities, А.О. Je . 


to one of which the parties, claim to belong, do not usually 
wear any sacred thread, and that even they' do not observe all 
the Brahminical rites. "The manner in which: the. ceremonies 
are performed i is also not very helpful in determining whother 


'"the parties are Sudras or not. But the finding as to certain 


customs obtaining among the Leva Kunbis óf the place or the 
District to which the parties belong is far more important. 
The correctness of the.finding js not, questioned before us. 
The. fact that the adoption of a daughter's son or а sister's son is 
prevalent in this community shows that the parties are Sudras, * 
for it is an established rulein this Presidency that the adoption 
of Ф sister’s son or a.daughter’s son or a&mother’s sister's son is 
permissible, only among Sudras without-any. proof of a special 


custom in favour of,such adoptions. It is not, suggested that ° 


the practice їв based upon any special custom in this case. elt 
ig possible, however, to suggest that such a practice is attribu- 
table-to a apeqial custom. That.could not besaid of the practice 
of divorce, Pét marriage, and widow remarriage, which supports 
the conclusion of thelower Court. "16 is clear that the caste, 
in which those customs are proved to obtain, can reasonably and 
properly be treated as Sudras, and the inference of the lower 
Court based on these facts appears to me to be right.. : 

The;oral evidence adduced by the plainjiffs . goes to show 
that the parttes are Sudras.. In fact one witness, who is an 
elderly man and a Bhauband of the decéased Bhiku, admits 
that he considere himself a Sudra. The evidence of the 
schoolmaster ( Exh, 103 ), Which appears боре reliable, пере, 
the plaintiffs case. 

, The parties are Leva Kunfis sidus al Changdev in the, 
ast Khandesh District. The evidence led on. behalf of the, 
defendants doesnot appear фо me to estalMish. any fact of ahy 


regl: value which could afford a reasonable answer to the in- 


ference suggested by the "evidence. adduced on behalf of the 


_ plaintiffs, . The important witnesses’ examined on behalf of 


‘the defend ants-are Leva Künbis of other Districts; and their 


‚ evidence is not of much use. It ів urged, however, that apart 


from the oral evidence historically. the Leva. Kunbis in .the 


. Khandesh Bistriet belong to the same stock as the Leva Kunbis 
. of, Gujarat, ‘that they migrated from Gujarat some centuries 
‘ago, that-they must be accorded the same.status. which the 


Leva Patidays ocoupy in Gujarat, and that the Leva Patidara 


R, 148, m ти °. 
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„А. 0.7. in Gujarat are Kghatriyas 4 Yaishyas, Several passages from, 
` 1919 the Bombay Gazetteers, Vol. 1X, Part I, ( Gujarat Population-) 
~~ ап Vol. XII ( Khandesh ) have been cited to us to show*the 
a ro “origin and history of the Leva Patidars in Gajarat and that 
о, the Leva Kunbis migrated to Khandesh some centuries ago. 
Dattu В и Ss MN J . - 
* Itis needlesg, in my opinion, to examine these passages in any 
“Shah J, detail, and to express any opinjon as $5 the status of thé Leva 
— Patidarsor Kunbis in Gujarat. Assuming for the sake cf 
argument that the community to which: the- parties belong 
originally migrated from Gujarat several centuries ago and 
.  * that the Leva Kunbis of Gujarat аго not Sudras, it does not * 
necessarily follow that they have retained in modern times the 
sume customs and statis ав the Leva Kunbis in Gujarat may 
have retained. The recent history of the’ caste, as disclosed 
' in the evidence, shows the adoption of customs, which are 
7а igdicative of their present status аз Sudras, and that in’ my ' 
opinion is sufficient for tho pürpose of this case. It is td be ° 
noted that the caste to which the parties’ belong, sand which 
èe: used to be described orginally as Kunbi caste’ has recently 
been described according to the evidence as Leva Kunbis; and 
it seems to me that an attempt has been made on pehalf of the 
defendants to show, if possible, a higher status with a view to 
. escape the liability in the present suit. The-descrifition of the 
caste “Рајпе Kunbis,” which was originally given to this caste, 
has apparently been &hahged to "Leve Kunbis” during the last 
twenty years, It seoms to meon the evidence that the caste to 
" which the parties belong aro Sudras, whatéver may have been 
*tho real status of the ancestors who migyated from Gujarat. 
It is no doubt true that the'test of occupation may be ap. 
s plied in determining the status Of а particular caste. If that 
• із applied in this case, it may be urged that the occupation -of 
wyricultuye does nof necessarily indicate tha&«the parties are 
Sudras, as the occupation of agricylture is permissible to the 
Vaishya caste according to the ancfent texts. But according 
` to those texts agriculture as an occupation wag permitted to 
the Sudras also. It isa matter of common knowledge that 
mong cultiv&ting classes there are many Sudras: and ‘the 
fact that the Leva Kunbis are generally agriculburiste is by 
itself not sufficient fo establish that they are not бг cannot be 
Sudras, The conclusion that the paxties ‘are Sudras is sitpports 
e ed by the remarks in Stecle’s Law armel Custom of, Hindu Castes 
at pp. 100 and 101 relating to kunbis, Iam satipfied that the 
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болсам reached by the ЖО that the parties in thia АСУ. 


бозе are-Sudras is cerrect, and that the special rule laid” down 1919 
in the Mitakshara allowing illegitimate sons certain share in 








thé property of their father must be applied eto this case. I HM 
would, therefore, confirm the decree of the: lower Court and ced 
dismiss the appeal with costs, a 79 a Ur 
| Macrrop С. J.—I agree. " a 
| ; Decree con iene, 
1919 
Before Sir Norman Macleod, Ki., Ohief Ju tie*, and Mr, Justice Heaton ew 
v. RAMNATH CHHOTURAM M eee 
" Fu `: E 
E GOTURAM RADHAKISAN, ^ | 8 


. Hindu law— Parlition— Manager not liable to keep accounts af joint family: 
. property — Marriage expenses incurred after filing of suit but before actual, 
partition are lo be debited to the joint estais, 


Under Hinds law, the manager ofa joint family i is not obliged to keep e 

accounts while the family remains joint; and when а partition is asked for, 

. partition takes place of the Ed as it ozists in _the hands - of' the 

| mánager, а ^ ^» 

: ` Qo doubt from the date of the suit there is a severance of interest and 

-for purpos$s of inheritance and succession tho family memb: та are: no 

longer considered joint; but it does nob follow that, thereafter until the 

joint {ашу property is actually divided it Фов тоё remain joint e 
As far as the joint family is concerned, it is considered as one entity 
until the moment cognes for division, and then each party gets his actual 

. ahare, In the meantime if there are any expenses whch should be pro- , 
perly incurred by the Joint family purse, (е. g., marriage expenses) those 
expenses are taken oub of the family property, and they oinnat be dobited 

to any particular oo-parcener. ., , 


Tats was a suit for partition of joint family property ig * 
which the plaint?fs and the defendants were severally entitled. - 


tos half-share. с 
“Ramnath and others (plaintiffs) filed “this suit on the 28th 


А 


a 


e August 1908; «апі a preliminary decree f.r partition was 


passed in the ysual course, The matter was then referred to ' $i 
Commissioners to take accounts. On the 27th of February 1913% . 
the Сота йй5відпегв made their report after taking accounts. The і 
defendants fled objections ‘to the report.’ The Cout, there- T 
upon, 0 on tlie 13th of ‘September 1913, again appointed gnother 


Е “Firat Appeal No. $15 ‘of 19'6, Joint Kirst Ciass Subordinate Judge 
from the degision Sf 8. 8, Phadnis, at Dhulia, in suit No, 42 of 1909, 
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- Commissioner déreoting wd Чо take accounts in the light of 
defendants’ objections. The second repert was accordingly 
e prepared and filed in Court on the 12th of February 1914." The 
Court’ took"the ieport into consideration and ordered that:the 
defendants should pay to the plaintiffs -Rs.- 4,626-10-0- as 


: mesne profits of. the ' Nipani lands for the years 1905 to 1909 Ы 


and also to pay Rs. 2,878-8,704 and 257, 

The defendants also claimed that the expenses їн өч оп 
plaintiff's marriage out of joiht proporty during the progress 
of the suit should be set down to the plaintiff’s share. The, 
learned trial Judge disallowed the claim | observing as 
follows :— ` ° 


There is an amount of Rs, 2100 debited in plaintiff's name ia connection 
with his marriage. Defendants say that this amount should be given to them 
and should be deducted from the amount they will have to pay to the plaintiff. 
Rut marriage expenses.of family members are of family necessity and cannot y 


-be divided in the way suggested by the defendants,” А М 


The plaintiffs appealed to the High Court, The defendants 
also filed cross-objectiqns. e | 


Jayakar (with P. B. Shingne’), for the appellants,—The . 


. Commissioner had found out certain large itemg, which the 


lower Court did not consider. The appellant No. 1 «was a 
minor.and was-repressnted by guardians, who wére aie 
in quick succession, . . чь 


‚@. S. Rao, for the Mast denis —The ies E. the second 


- Commissioner is full and all things have Reen considered, by 
Tim. Mor eóver, it wasan error to allow mesne profits from 1905 


to 1909. The Hindu law doe not allow «the payment of mesne 
profits prior to suit except whey there is exclusion or ouster, 
It was also on error to deduct marriage expenses out of the 
family purse. ° . : 
Shingne, in roply. —The conduct of the other ‘side’ ig. 
such that the order as to mesne préfits i is correct. The defend- 
ants appropriated all pfofits, kept false accounts, and practical- 


, ly excluded the appellants. . Marriage expenses of appellant 


No. 1 have been written in the joint-family aécounts and yot 
the other side claims to exclude them. ORO, the expense 
ought to be allowed" according tolaw. . | 
MACLEOD C. J.—This was а partiton suit" filed in 1909. It 
is not disputed that the plaintiffs on* the оће hand are entitled 
to one-half of the plaint propertios, while the defendants gre 


* , ! 
t 
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; entitled £o the Shee half... A dus ‘decree . was passed, 
and. it was referred to a Commissioner to take the accounts of 
„ thh family: property. On his-report the ‘defendants filed certain 
objections, and again, it was referred to a'seeond Commissioner 


u 


П 


. A81 
A. C. Y 
deis 


Вамнатн 


to:eon&ider Ње accounts in-the light of défendante’ objections ботал 


‘and He'took-the accounts and made up a-final balance sheet, Macleod € 0, J. 


The result was as shown in the final deoróe of the: learned 


. Subordinate Judge'at page 8~“The defendants shall pay to the . 


© plaintiffs Ев, 4,026-10-0 вз mesne ` profits of the Nipan? lards 
- for the. years 1905 to 1909. ' They shall also pay Hs. 2,878-8- 0. 
and fis. 704 and Rs. 267.” 
' e The plaintiffs appealed, and bough: it does di appear in 
thoir objections whioh they filed what their real ohjeotions 
- were t>-the decree, yet now their counsel has objected-on the, 
` ground that the learned Subordinate Judge has поё dealt with 
certain items which were found by the first Commissioner, &nd 
А objected. to by the defendants. In the first place, if it is & fact 
. that'the learned J udge omitted to deal with certain items in 
the account when he was dealing with the ‘Commissioner’ 8 
“report, that ought'to have been ‘pointed out to him’ by the 
: defendants pleader. Now five years after the final decree was 
pasted, and without any ‘particulars: having been alleged re- 
: garding these objections, we are asked to send back thé case to 
the learned Judge so that he may deal with these items which’ 
_-we'are told he has omitted to:consider. "We are not satisfied 
by:any means that the learned Subordinate J udge | omittetl to 
- deal with these points, or that they were not dealt with by*the 
_second Commissioner, The aggond - Commiesioner's report is 
extremely full, containing: every detail of' the family. pro- 
perty, and at this distanceof time it is very difficult for us té 
say with any degree of certainty that the accounts have по 
been fully gon? into, that aM the objections have nof been dealt 
: : with, and that the learned» Judge in ‘dealing with - the. Com- 
missioner's repofts has not fully goné into every item and 


“decided the oase after’ such consideration. We are not; there- ` 


fore; disposed to accede to the appellant’s Suggestions, апа: so 
far the appeal must be dismissed. with абві. — " * 7 ei 
No we'have to deal with tho respondents cross-objeotiong. 

: The object to tho plaintiffs being held entitled to claim mesne’ 
profits for the years 1905 to'41909. Ido- not understand on 

~ what-principle th8se mésne profits werd-allowed: by the learned 
. Subordinate Judge. · As І have always understood the Hindu 


—— 
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А. о, J. law on the point, the isch: pf a joint family ів not obliged 
“ләр to keep accounts while the "family remaing joint, and when & 
d i partition is asked for, partition takes place- of the property'as 
6 it exists in the hapds of the manager. It may be that the 
отивам opponents may- urge that the manager had in his possession 
Maclesd c. J. family property, and that he must account for itg disappear- 
™ ance, and that was the case ina suit recently befote me оп 
‘the Original Side. But that was a different matter to asking 
` thè Manager to account for éhe rents of the joint family 
lands, and I think Mr. Rao’s contention is correct, and that the 
.. ‘learned Judge was wrong in ordering that the plaintiffs should 
recover their shares of the mesne profits from the defendanjs. 
Then Mr, Rao objected to the marriage expenses of the 1st 
plaintitt being deducted out of the joint family purse. No 
* doubt from the date of suit there isa severance of interest, and 
А fom purposes of inheritance and. succession the family . 
members are no longer considered joint. But it does not 
follow that thereafter, until the joint, "family property is 
actually divided, it does not remain joint.. Otherwise this 
difficulty would arise that immediately’ after the suit 
was filed, the person in charge of the family. property would 
have to open a separate ledger account for each coparoener, 
and would have to debit to his account all expenses made 
on his behalf. It would be necessary to do that if Mr. Ваоз 
‘gontention were corroét. I have never heard of any such 
prodedure being followed during the course*of cus proceed- 
. inge. As far as the joint family is concerned, it is considered 
в one entity until the moment comes for division, and then 
each party gets his actual share. In the meantime if there 
are any expenses which should be properly incurred by „the 
joint family purse, those expenses arg taken out of the family 
próperty, and they *eannot be debited to gny particular 
аа coparcener. Therefore in my opinien the learned „Judge was . 
correct as regards those expenses, е. 
Then it has been proved that Rs. 9,429-5-6 were recovered 
by the Deputy Nazir as guardian of the appellants under a 
à premissory noté of the 16th October 1908. The defendants sued 
to recover their share by aseparate suit which was Хевіз оа by 
the appellants successfully, but it was оп account af that 
suit that this particular sum was left out ôf consideration 
e . when takfng the account of the joint family” property. It is 
perfectly clear that this id an asset of the joitt family proper- 
ty, and that the defendants were entitled to half that amount, e 


e 
e © Ф e ^ 
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dise: ш of this аарыны be dut the item of A. C. j.. 


. Rs. 4,626-10-0, whigh was directed by the order of the lower 1919 


Coyrt-to be paid by the defendants to the plaintiffs, goes out, ur 
and defendants have,to pay Rs. 8,839-8-0. _eAgaibst that they ë. 
will be entitled to recover half of Rs. 9,429-5-6, во that in'the Gorunan 
end there will be a balance due to thenr from, the appellants. If ма: 408 0.3. 
anything has been paid by the.defendants under the decree of 
the lower Court the appellants must restore that amount. We’ 

make no order as to the costs of the cross-objections. 


HEATON J.--I concur. ; 
a : .  .  Order:accordingly. 
б: | 


- _ *. End of Volume XXI. 
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Abandonment, of a horse by its owner. Boo Acts (Bombay)—(0Oonciá:) . 
PREVENTION OF ORUELTY TO ANIMALS AGT, | . e. 
а, 8 (a) Hoa - 1096 


1 — 1981-01]. | 
. E ace Pectin MEC See MUNICIPALITIES AOT (DISTRICT). 
Ы Accomplice evidence, corroboration of. Sea Eg 


——1918—11. . 
ARMEN AOT, в, 3 . | : DEUS T fl See RENT ACT. . 
Account, a manager of a Hindu joint family’ ИК 
із wot Mable to render, fae ENDU. Law, | Aécfs(indi&)- © ж 
MANAGER . w 00 1179 —— 1859- XIII. . 


Account.books, eniriós in, cannot be of’ See WORKMEN’S BRRAOH OF CONTRACT 


_ * mush values in casas of fraudsilent transfers: 407. А n a 












Seo FRAUDUNENT TBANSTER · .. 479 | 1860—XLyY, | 
а е D ; Dr d UE Vg 
Acqaittal, apoMai from, Court сап go into Sn йар ee e 
_ , QuéMions of evidence, Ge CRIMINAL PROOR., Bes Taviians йрн NE г 
ъ * DURE Copa, в. 417 Ы +. 1054 | " 
Д Sa Т b Же у atts i —-- 1889—X1Y, 
Act XI of 1892.—8«& BOMBAY REVENUE See BOMBAY Отуп, OOURTE AOT. 
Тавївьїбттой gor, в, 4 (a) (I), ND XXY, 
Acis(Bengali— — - : See PRINTING PRESSES AND NRWSPAPERH 
саво о ^%, ' 
See VILLAGE OHOWKTDABR AOT,. „, — 1870— YII. : 
' — 4878—IX. . ә, Seo бОйвт Fans AOT, * 
Ses BENGAL COURT OF WARDS ACT. —— 1871—1, .. 
EE S шке See CATTLE TRESPASS AOT, e 

Acts (Bombay)— (01 5%] авта, 
—1B82—y, 7.7 Q0 5|. Bee EVIDENOR ACT. 

| Se BAAGDARI aor, , 7 5 2t И 1х... T 
—1885—YH. —. * А Seq CONTRACT AOT, ot 

: Ses SUMMARY SETTLEMRNT Aor. ° — 1875—IK. * а 
01867 — VII. ? °* i Sea MAJORITY AOT. "E 

. See VILLAGE POLIOBAGT, | —— 1876 -X, 

Test " See REVENUE JURISDIOTION AOT. 
See BOMBAY TRAMWAYS AGP, ` —— 4871—XY 

. ——18179—9. ^ "M Ses LIMITATION AOT, ne 
See LAND, REYENUE CODE. f : —— 41878—YII . ё И 
—-1888—1. e . . ., - 86 SEA CUBTOMSE AOT. 

. Bes Kgo't BETTLEMBNT ACT. o —— 1879—XYII, . _ 

· ——1888—Ш, CONSE IAM See DEKEHAN AGRIOURTURISTS RELIEF 
See MUNIOIPAR AOT (бту). * . ..| aor. € ож .9 
——i898—IY.. t, 00 4 ^ —— 4881—XXVI. А 

e See BOMBAY IMPROVEMENT. TRUSTS ACT, See NEGOTIABLE INSTRUMENTS ACT, 
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Acts (India)—(Ooncld.) ° i Adverse posSession, against паа. ' 

Hn NS Brection by a stranger of tha tenant. " 
'— 1884—11, Where during the continuanca of the 

* Bes TRUSTS ACT. А tenanoy, the original tenants are ejected by & 
— —— I% х : stranger after open conflict and the new t&nants 
Bes TRANSFER OF PROPERTY ACR. .' * | pay rent to the ‘stranger the original landlord's 
e Y. е 27 | title is openly invaded apd his title openly 
Ses BASEMENTS AOT. > d. d rw challenged and jeopardised, so that adverse 

€ scs XIV. Е possession’ commences to run against him even 


See Отуп PROCEDURE бори, m | ‚ байк. the continuance of tha original tenanoy. 





ҰАМОНАВАТ а 3: 
— 4887—VII. ° _ | 0 DAGMANNA 0. 2.82 
Ses SUITS VALUATION ACT, . MEA Agrahari Village, pau of. ' See 
— {880--1Х. es K `` | DAND LAW OF MADRAS e... BAT е 
See RAILWAYS дот. is . | Agreement, /oleases registration of. See 
— — XI. '* f BEGIBTRATION AOT, s. 17 2 2. 8180 


See PRRVENTION OW ORUELTY то ANI- 


ibd do Я Alien enemy, thierest— Suspension ; 


A debtor ‘indebted to an alien enemy is not 


—— 1884—1. ў EE a | | antitled.to suspension of intereat.on hia debt e 
Seo BAND ACQUISITION AOT. ->° | from the outbreak of hostilities to the dateon , 
—— 1898—1I. | which the enemy firm obtained a license to 
Gee ORNTRAL PROVINOHS. TRRANOY AOT. ! trade, Á ee? 
—3Э ү, oe a • | Vanu MAHOMED: „ABU e. BERTHOLD 
See CRIMINAL PROOEDURE CODE, 0 Вв M ' . 785 
- 1 . 
—- 1898—УШ, f Alimony, order of Commgnder-in-Chiot to 7 
Ses PETROLEUM ACT. , pay under 8, 145 of the Army Асі, cqynot bs 
{ qU 
—— IX. 1 superseded by on order of ihe Court under Civit 
* 8de. ARBITRATION АСТ, . Procedure Оойа, 1908, О, XXI, т, 48. Bee 
—— 1908—Y, ° ; o| ARMY AOT, в. 145 .* e. 187 ° 
See CIVIL PROCEDURE CODE. , З : . i 
Е : : Annuity, grant of. See HiNDU LAW, 
—— — IX. Š ADOPTION ы ... 995 
See IMITATION AOT. ER Ў 
Ы Appeal, does not mean stay of execution. 
— — xt, Е i 
e Wader thaiIndfan law and procedure an 
^ Bea REGISTRATION АСТ. a л ' original dé 
à К gingl decree ів not suspended by presanta- 
== 1809-11. tion of an appeal nor ia its operation interrupt- 
Ses INSOLYHNOY AOT (PRESIDENCY). ed where the decree on appeal is one of 
— 1910 “Le | ЕС 


dismissal. ° 
e i o 


See PRESS AOT. HUKUMOHAND BOID v. PITHIOHAND 


e_o. 1911—XII. Ап ^'. . . 684 
.Ses FAOTORIES AOT, ` ^ Ы ч 
xn * Appeal memo, poini not raised in Court 
—— 1913— D below. . ee 
Ses COMPANIES AOT, 5 A general allegation in he memorandum of 
— 1916 -Xa ae appeal cannot raise a point which was not 
Ses ENEMY TRADING AOT, raised in the Courts below. e ee 
— 1918—X, i БАЈАН OF RAMNAD v. SUNDARA >... 885 


See Оноор LOANS AOT, 


Arbitration Act (XX of 1899), Se8—Sub- 
mission to рев named arbitrators who have 


Аси! Майга): =: : . | declined to proceed furiheh—Oouri has no 
— 1908—1. jurisdiction to interfere asd appoint other 
See MADRAS ESTATES — Aor. arbitrators in their place, . $ 
А Я : 
e 4. 38 Y * e Ф e 
. e 
. . 


Ц „ 
19190] - -2 72. .GBNERAL INDEX: 118%: 
e * \ Г] e Е e 
' Arbitration Act—(Conkd:) °. ~- - V | Arbitration Act—(Concld,) бшу К 
In в oase of: submission to three nahod | — 5. 197—Вев ARBITRATION AOT,.&. 8... "368 


" time Reve declined to proceed any further, the. 


arbitrators all of whom after acting’ for some- 


Oourt has no juriadiction to appoint any arbi- 
trator in their Place | under the Indian Arbitra- 
tion Act, ' . { 

The Indian Arbitration Aot a primarily 
to the ordinary commercial contracts? in 


which the reference is to в "single arbitrator. ' 


or else to two arbitrators, one sppognt- 
ed by each party, with power to -call in 
oa third arbitrator-or leave «ће decision to an 
umpire. lt is notopen ёо the Court to -extend 
this pos jurisdiotion-to special contracta not 
clearly contemplated and expressly mentions 
by the Act. The Court cannot interfere where 
the reference is to more than two arbitrators 
, and the parties falto nominate the arbitrator 
or the arbitrators fail cto proceed with the 
* arbitrhtion. 


B: 8 (1) (b) of-the Indian Крїайоп Act does 


| not apply ёо the cade of indepéndent ‘appoint- 


ments of two arbitrators." In such case when 
8 vacancy ocoure it would ordinarily be filled 
by the original appointer as contemplated in 
в. 9. B8 (1) (b) only applies in terme to's 


single vacanoy t8 bs supplied by the parties. | 
S, 8 nowhere seems to contemplate the case | 


of two original ftrbigrators eppointed jointly by 


the parties plus a third of the same ‘clase | 


appointed by the two already: ішу appointed 
or by the parties. 8 8 offly applies to certain 
cases of failure fo ‘appoint jointly. 
choosers donot conour the Gotrt 18 enabled, ёо 
assist them by the geleotion and appointment of 


an individual falling in one of the following i 


bategoriog—am (i. o., one) arbitrator; an 
‘umpire’; a third arbitrator in'‘the special sense 
їп ‘which the term is used. ` Olause (b) Xo s..8 
must be read with ol. (a), and ol. (gp wish ol. 


(9. 


two disputing parties: 7 
: 'Olauses (с) and (d) ot s. 8 of "m Aot do not 


provide for*ihterfbrenoe of Court where the . 


reference is direotfy to three atbitratora. ‘Such: 
reference iw not included withifi tho. particular 
provisions of ss, 8 and 9, hough ghey nfight 


fall within the provisions of the other поди ` 


including в. 19 of tee Aot,” 
. @ОРА v. MORARJI: 


* 7 ^ е 


Where | 


The Court is not at hberty to take upon i 
itself to select an individual where the selec- 
' tion is by the submission reserved tor one of 


Army Act (44 & 45 Vie. c. 58), S. Г45.° 


j —Army (Amendynont) Act No. 895 & 6 Geo. V, 


с. 58), 8 4—Soldier— First Olass Warrant 
Officer of ihe British Army-— Decree, for alimony 
and mainiehanco— Order by Comntander-in-. 
Chief for payment of alimony and maintenance, . 
—Oivil Court cannot attach salary in execulion 
of decres—OCivil Procedurg Code (Act V of 1908), 


| ss. 4, 60 (3), О. ХХІ, т. 48—Repeal of в. 60 o 
| (8) (b) by the Repealing and Amending Act (X 


of 1914). . : . 
‘In a guit for dissolution of marriage the ® 
defendant, who was a First Class Warrant 


| Officer of the British Asmy. was ordered to pay 


permanent alimony to his wile (plginsifi) and 
maintenance to his children by her. Later, the 
Court having fixed tha amougt of Rs..65 ag 
payable on each account, the plaintiff applied 
to the-Court for attachment of the defendant's 
salary and allowance, .uuder the provisions of 


| Ot XXI, т, 48, of the Civil Prooedufe Code, 
i 1908, · In:the meanwhile, the Commander.in- 


Ohiet ordered, ünder в, 145 of the. Army Aof 
(44 & 45 Vio. o. 58), on the footing that the 
defendant was a soldier, ibat a sum of 18. 6d. 
perday should be deducted from the defendanv'a 
salary in respect of the alimony and mainten- 
«nog. The Oourt dismissed the plaintifi's 
application for execution of the decree. under 
В. 186 ofthe Army Act. Те plaintiff having 
appealed;— . ө А 


Held, eugtaining tha order, that s. 145 of the 
Army Aot prevailed over the provisiona of the 
Civil Procedure Oóde in spite of the repeal of 
clause (5) from sub-s. 2 of s. 60 "s the Repeal- 
ing and Amending Aot of: 1914. 

Held, also, that the terms of s. 4 «ої the 
Civil Procedure Oode compelled the Coury tg 
apply the special rule of procedure provided by 
в? 145 of the Army Act in preference to the 
general provisions of the Oode. ' 


- MAY GERALDINE Duok wontE v*DÜOK. 


Wort * 187 


| Arthy Officer, attachment of the salary of. 
Bee Огуш, PROCEDURE CODE, в. 60 (1) (1), 148 
e 


Arrears, ofgnawenance— Claim by алв- 
madan wife—Limtiation Act, Art, 61, 

-A' olaim by a divorced Mahomedan wite to 
cracover atrears of тшше tor her ohild ig 


92» 
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Arrearse-(Concld.) 0 . .5 Sei 


governed by Arf. 69 of the: Indian -Limitation 
Act, 1908, . А 

- ALI MAHOMED EXD v. АТМА MaHO- ` 
MED . ` |... 718 


эсе 
r 


Assignee, of a * decres can obtain sanction 
to: prosecute for perjury. See GEMINAG PRO- 
CEDURE CODE, s. 195 11 966 


Attachment, of- cattle for non-payment ‘of 
land revenue. Seo РЕЌАТ, CODE, s. 319. ‚251 


———‚ of salary of a soldier: by" a ‘Civil 


Court not allowed for granting alimony 10 his | 


toife when once an order to pay alimony haa been 
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made urider в. 145 of the Army Act. Bes ARMY ` 


ACT, в, 145 • . 187 


— —, ofthe salary of, а British officer in 
the Indian Army. See CIVIL PROOEDURE 
CODE, “в. 60 (1) @ . 148 


Attempt, ѓо mel: sovereigns. Seo" DRFBNOR 
OF INDA CONSOLIDATION- -RULH ava. EMT 


Auction, ata Court-sales и m 
condition, of sales, See BOMBAY HIGH COURT 
RULES (0.8.) RULE 451 ~ a.. 281 


Avyaraharika debts; of father neéd'not be 
paid by sons under Hindu Law. i HINDU 
Law, DEBTS . 485 


Award, setting, aside .of—Brror. of law ‚0% 
the face of the award—Illegality ofthe award 
—Ths Bombay Oetion Trade Assoctation rules 
18 and 25— Buyer— Seller— Person commiting 
a breach of contract cannot claim dafkages. _ 


The petitioners, who .wefe members of the ' 


Bombay Ootfon Trade Association, Ltd., en- 
tered into two contracts to purchase cotton 
from the resporfdents, wha, were also membara 
of that Association, The petitioners com- 
Pisiffea that the cotton tendered undér the 
contracta was of an inferior quality” ant de- 
manded а survey under r. 12 of the Rules 
of the Association. 
that’ th} quality of the cotton tendered was Ee, 
10-80 a oandf inferior. 1,52 of the: Авво- 


ciation gave the petitioners the right to reject : 


the cotton if the inferiority was more than Bs. 
Б per candy and the petitioners rejected 1%, 


On survey it was "found і 


Thegespondents preferred a claim for.damages ` 


contending that the contracts should be settled 
at the market rate, which was lower than the 


pontract rate, and claiming that the difference , 


P 
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dAwara— ion ye 


: . 
ks. 25,000, was payable to them. The peti- 
tioners refused to nfeet this- olaim and the dig- 


pute was referred to arbitration опік г. 18 °- 


of the Rules of the Assosiation in spite of the 
protest of the petitioners thas the matter could 
notbe so referred, The ‘arbitrators awarded 
the respondenta their claim &nd the award was 
on wppeal upfeld by the Appeal Committee, 
The petitioners applied to the Court of first in- 
абарое to set aside the award on the ground 
that the arbitrators had no jurisdiction to enter 
on the alleged refergnoe as there was no ques. 
tion which was referable to them under г, 18; 

and that there was an obvious error of law 
on the face of the award, in allowing dafhages 

against the petitioners a8 the respondents were 

guilty of breaches of the said contracts. The 

Court of-first instance dismissed the petition 

and directed that 
appeal : — 


Held, reversing the deorge of the lower Oourt, 
(1) shat the arbfrators һай» wrongly construed 
the contract and r.e52 of the Rules of the 
Association ; * 

(2) That the petitioners wjo had rightly re- 
jected the cotton tendered were no{,ltable in 
any way to the reapondents® who had coni- 
mitted breaches of contracts and were thus not 


the award be filed, On ы 


entitled. to receive any dgmages ог oompen- e 


sation for the breach ;. 

(8) That'the Court could set aside an award 
if there wag an error‘of law patent.on the face 
of it, 


*3IVBAJ BALOD. BPG. & WG., СО, LTD, v. 
OHAMPSEY BABA & OO. ...1087 


Balance-sheets, of a Company, liability 
for prepating false, See ORIMINAL PRO- 
овройв CODE, s. 285. . 783 


Bengal Court of Wards Act, (Beng. Act 
IX of 1879), Ss. 5, 6 (a), 14,15, 55, 51. See 


LIMITATION AOT, 8.6 e .. 611 


Bengal Patni Talugs Regulation, (VIII 
of 1819) Ss. 14, 15— Reversal of sale—Indem- 
nity to purchaser, е weg 

B. 14 of the Bengal Patni'Talugs Regulation 
(Regulatign viu ot 1819) imposes on the 
Court, in aguit врамівё the Zemindar for the 
reversal of a sale under the Regulation, the 
imperative duty of indemniéying the purchaaer 
against lose. То disohgrge this duty a distinot 


. 
e e 


aio 


* 
' Bengal Patni Talugs Ref —(Consld.) [] 


ТА should be framed as between the purohfaof 
and the person chargeable under the 8eotion 
f чак, in case the sale ів reversed, the pur- 
chaser has suffered any and what loss against 
which he ought to -be ‘indemnified . by that 
person. 
, Quaere, ОР the remedy provided by a. 
14 in a purchaser's favour does hot exclude all 
other remediea,even apart from any determina- 
tion of such an issue. 
HUKUMOHAND BOID v. PIRTHIOHAND.. %з2 


* Bhagdarl and Магуайаг1 Act (Bem. Aci 
F of 1863), S, 3—8Bale of unrecognised sub- 
division of а bhag—Sale valid if is effect ss 
to piece together a recognissd sub-division. 

А recognised sub-division of a bhag consisted 
of Survey Nos. 35,77, 118, 119 and 157. A 
portion of Burvey Xo. 1 157 was held by defend- 
ant gs owner by adverse possession. Whe 
remainder of Survey No. 157 and Burvery Nos. 
84, 77, 118 and 119 were sold Фо the-defendant 
by the two owners under two separate salo- 
deeds pasred on the same day. Hach ot these 
salo-deedg was attacked ва void under в. 8 of 
ihe Bhagdari Ace as having been of an unre- 
cogniged sub-division of а bhag :— 

Held; that there was no'alienation such as 
was prohibited’ by the terms of в. 8 of the 
Bhagdari Act,*inawmuch as the effect of the 
transactions had not been to effect digmem- 
berraent ot bhags or shares, bat to bring together 
the various severed portions of а recognised 
sub-division into the hands of one owner, 


' QULAB RAIJI v. BAI TRIBAL wee? 07, 


Bombay Civil Court Act (XIV of e 
8, 8, Soe OOURT FEES AOT, 56 i 489 


и O——— S. 24. Ses COURT ‘Fees Аст, 
8, 6 . 489 
' ` PN 
—— —S, 25. See* COURT FEES AOT, 
,8. 6 | i ... 489 


Bombay Cotton ,Trade-Association Rule 
18. Sea AWARD ` ...1087 


——Rulg 25 Bee AWARD ...1087 


Bombay High Count Rifles (О. S.) Rule 
127— Third party notiag— Lettes Раі, ch 
12—Leave under “ol, 1848 necessary when the 
third party is oute of jurisdiction. of ths High 

Gpuri— Costs, awarding- of. in third . party 


» ^ е 
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Bombdy High Court—(Comid.) * 


proceedings— Guccess/ul defendant is entitled to 
costs of suit and of third party proceedings» e 
I$ is necessary to obtain leavg of the Court, 


-under‘cle12 of%he Letters Patent, for a third 


party notice, where part of °the cause of action 
ig outeide the ordinary original jurisdiction of 
the Higlt- -Oourf and the party lives out of such , 
jurisdiction. 


Third party proceedings fall within the 
words “ suits of every description” in ol. 12 of 
the Letters Patent. 


The defendant who has sucoebded against 
the third party is entitled to his costs of the @ 
swt aa between solicitor and chent and to his 
costa of the third party, proceedings as between 
party and party. ы ў 


WELD & CO., v. ВНЕВ MAHOMED . 808 


. ——Rule 128. 56% BOMBAY HIGH 
COURT RULES (0. 8). ғ. 127 . 808 


— —— Rule 129. See BOMBAY HidH 
GOURT RULES (O. 8.) r. 197 ©... 808 


| —— Raulo 223—Onginating Summons 
— Buch summons should not be taken out where 


oral evidence becomes necessary. 

An originating summons is not the proper 
procedure to be adopted where tthe disputed 
facts afe of such complexity as to involve a 


e 
corfiderable amount of oral evidence. 


. 972 
——Rule 451—Heecation procegdings— 


VITHALDAS v. DULSUKHBH AI 


Oourt-sal8 of immovable property— Conditions 


of sale misleading—Parties not ad idem— Sale 
веі amde—Comn&ssioner’s certificate can ba 
disputed by ihe purchaser at the Court-sale— 
Practice of wserting the words ‘gall the right, 
trile Rnd interest” г» morigafè decrees. 

The plaintiff brought a suit for refamption 
of certain mortgaged property to whiah {йө 
fira? mortgages and the transferee of the flrst 
‘mortgagees were made parties but not the 
subsequent mortgagee. The Oourt ordered 
the sale ofthe mortgaged properéy.- The 
partioulars of ° the sale opened with the 
words "al the right, title and interest 
of the plaintiff and the 8rd defendant,” 
One of the conditions of thea sale stated 
that there was a segond and a third mortgage 
on the property, but.i& did not dai that 
the property was sold subjeoi to thosa two 
mortgages “as required by г. 423 of the High 

e 


i190 
ә 


Bombay High. Сенге (бома): EM 


Court Rules: The purchaser at the EE A 
*paid.25 per cent, of. the’ purchase money, but 
refused to pay the balance unless. the Bubse- 
quent mortgagees were joined in the. conyey- 
ance in his favowr., The transferee, of tha 
Ясвё moxgagees thereupon obtained a certi- 


fioase from the Oommissiofler for staking 


accounts under г. 446 of the High Court "Rules 
to the effect that the sale Was not в „Dully and 
that the plaintiff andethe transferes’ were not 


* bound to get the second and third mortgagees 


to join ın the conveyance, Ав ‘the ^ purdhaser 
still refused to pay the balance of the purchase 
money the tranaferea obtained “a Chamber 
Summona to shew cause why he should not Bay 
the balance:— e 


Held, (1) ‘that the sale must be- got sane 
as the gonditions of a sale were misleading and 
the parties were never Ad idem. ‘Fhe vendors 
thought they were selling one thing "and" the 
purchaser thought he was buying another 
thing. @ that was sold waa (а) a.transter of 
the first mortgage subject to redemption by the 
subsequent mortgagees, and (5)-a ' conveyance 
of the equity of redemption vested in the mort- 
gagor subject to the subsequent mortgagós; bit’ 
the purchaser thought he was buying the вай 
property free trom inoumbranoes ; 5 


(2) that the puishavee: was not barred’ от 
disputing the aconfacy of the Commissiorier's 
opinion, The gum 
г. 461 Зава gh Court Rules ampunted ‘to 
trying a вре 


applied to that rule. The Court thus exercised 
a wider diaoration than it was competent ; tor 
the Commussfng to exercise and it ‘was open 
to the Qourt: ‘to review the decision ‘arrived at 
bg thg Commissioner. . 


The praotica-of inserting in the sale partion! 
lars -the words “all the’ right, "title: anà 
interest,” of the mortgagor or mortgagee’ an- 
imadverted upon. | i .° ` 
e. - e 
. Comments made on the necessity of sorupu- 
lous fairness to purchasers at High Court ssleg, 
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te 


gs aes v. DHULA KUPPA’ 





RULES (O. B.) г, 451. . Eo 
e 


oon)! 281: 
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summary procedure under ` 


iflo performance action gn à вшп-: 


mons and the principles of spgoifio performance |*ramained 


Rule.457—See BOMBAY HIGH Court. 


/ i [Vor. xxi 


[| Bombay o Trust Act, Ср 
9% 1V of 1898),. s. 81—Sirest ‘schemes in tha 
Oity'of Bombay —Bombay Improvement Trust— 
Compulsory expropriation and impropriation | 
of owners of land adjoining stresis— ther 
such on owner nged pay compulsóry impropria- 
tion—Street “to bs formed ", its meaning-— 
City of Bombay Muniespal Act (Bombay Act 


III of 1888}, Secs. 297, 300, SQL — Interest. cn. ° 


чийи ячи of land when ii begins to run. 


' РА 
e main dia: ot the Oity of Bombay Im. 
provemant Aos (Bombay Act IV of 1898), by 


whioh the , Bombay, Improvement Trust Was ^ 


‘constituted, was to 846 ‘up with "sufficient 
powers a streset- -making authority, and when 


, ita tunotion as such was expired, to leav® the 


street which had been reconstructed or made 
by the Trust, ое, Беди back to the 
Corporation, 
> 5 

Baotion 41 and в, 45 of the Act are Sinis 
tive. They both refer to:that ground and no 
other whioh is used as а sifoot^ and for the pur- 
poses thereof. Тһе *' streat-to be formed ” 
which vesta in the. * Trust - under. в. 4l is 
identical with the formed street which rovente 
in the Corporation under ae 46. - 

rore өө 

When, therefore, the " fogular ‘line of 
street 7 waa altered, and the owner of adjacent 
land required to set forwaré hf, арр: оп 


i ‘part of the old street : — 


ней, that the Shop of old street whioh was 
never formed into the new street had never 
vegted in the , Sihprovement , Trust.; that 16 
the ‘property of the Municipal 
Oorpofation,; and» that when sich owner. of 
adjacent fand was ordered by the Commissioner 
to веб forward his building upon 16, it became 
his prop&rty in virtae of 8, 801 of the = аара! 
Aot of 1898. 


* Hold, also, that’ ав а Aot inatas no pro- . 


visions for payment by gwoh an owner, no 
price was payable by him for the projectión:on 
which he Was required or allowed to build, 


In case ot the gale or acquifitior €f land in 
in tho absÓnoe of a coníraós &o the contrary 
intereat on ihe enpaig. prica rung ош the 
date when the: new opnar enters info, posses. 
sion, ? 


- BATANGAL CHOONILATe 0. MUNICIPAL 
COMME, OF: BOMBAY ; "Dr 
e Ф id 

ы ; e 
. . 


4 


e T 
1919] . - i 
e \ 


' Bonfbay їтргоуешел гі Act—lConia d 


— — S, 41, 8e BOMBAY IMPROVES 
MENT, TRUTS Аст, в. 31% — „. 114 


__°._s, 42 See BOMBAY IMPROVE- 
MENT TRUTS AOT, в. 9I: * 14 





a 
S. 45. See BOMBAY IMPROVE- 
MENT TRUTSw OCT, н. 81 . 114 


Bombay Revenue Jurisdiction Act (Xof 
1876), S.A (a) (1) —Ultra иске of 
India—Powers of legislation—Governmen of 
eindia Act (81 £22 Vie, o. 106). Sec. 55— 
Bombay Hereditary Offices Act (Bom. Act III 
of 1874), Вес 61— Watan lands—Forfeiture— 
Bom? Act XI of 1852. 


The plaintiff, & watandaf Patil, was, under 
orders of Government, dismissed from his office, 
and bim Jife-interest in Patilki watan was for- 
feited. He sued the Secretary of State for а 
declaration that the order of Government waa 
illegal and did*noi legally, effect forfeiture 
within the meanirg of в. 61 % the Bombay 
Hereditary Offices Aot, 1874, and for possession 
of tha landa  Thelower Court dismissed the 
suit on the groung that it was barred by & £ 


(a) 11) of fhe Bombay Revenue Jurisdiction Aot 
$876, The plaiytiff appealed contending that 


8. 4 (a) (1) was ultra vires of fhe Government 
, of Indis:;— e : 


Held, that я. 4 (а) (1) of the Bombay Reve- 
nuo Juriadiotion Act was not filtra vires of the 
Government of India, iffasmuch asa claim 
like the plaintiff's could not have been brought 
in the ordinary civil Courts "against the Hast 
India Qompany by virtue of the preamble to 
Aot XI of 1859. | 


RAOHANGANDA Vv БЕОВЕТАВҮ or BTATH 
| . e- 155 


————3. 4, Proviso (k) Land exempted from 
payment of land revenus by Іпат Commis- 
sioner —Bombay Act XI of 1859—8uit claiming 
'ecemplion— Jurisdiclion — Oil Court. 


Lands forming part of a Kaji Vatan were con- 
tinued by the Ingm Oommissioner in 1852 as 
Barva Inam to ў predecessor-in-title of the 


plaintiff. The plaintifi waa an alienee from & 
Kaji, andeheld the Jandsentirély free of assess- 


ment ; though the services ot Kaji gontinrfed to 
be performed by th descendants of the Kaji at 
' the instanoe of those deceridants, the Oollector 
ordered, in 1914, that full assessment should be 


ә 
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: 1814), Ss. 24, 25— Rye-laws framed 
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Bom. Revenue Jurisdiction Act- (Conglà.) 


levied from the plaintiff for the lands in ques. 
tion, and that in саве of non-payment’ thé 
lands should be forfeited. The plaintiff having 
sued foredeolaration that the Colleotor’s order 
was illegal and ultravires. ЇЕ was objected that 
cognizance of the suit was barred under a. 4 (a) 


of the Bombay Revenue Jurisdiction Act, . 
| 1876 :— 


Held, overruling the pbjection, that cogni- 


хапое of the suit by the Civil Court was not o 


barred under g. (4) (1) of the Bombay Revenue 
Jurisdiction Act, 1876, for the suit fell within 
tha scope of proviso (k) of the section. 


е 
МАНМА” ВАНЕВ e ВЕОВЕТАЕҮ ОЕ 
STATA d ... 1159 


Khatibki Inam—Resumption of Inam—Suit 
against Government to set aside restimption— 
Civil Oourt—Ju:isdiction—Bombay Асі XT 
of 1852. 


Lands assigned to a Khatibki Ingm were 
enjoyed rent-free by the grantee, who was the 
khatib. Thesa lands were continued to him on 
the same terms by the Inam Commissioner in 
1856 under Act XI of 1852. The plaintiff who 
was an allenee from a Khatib enjoyed them 
similarly from 1864 ёо 1910 and claimed to have 
pertorma@d the Khatib services. In 1911, tha 
Confmissioner resumed the lands by levying full 
assessment on them. Tho olAintiff having sued 
for a declaration that he was the fall owner of 
the lands qud of the Khatibgiri right apfertain- 
ing to they, it was objected that the suit was 
barred under s. 4 (a) of the Bombay Revenue 
Jurisdiction Aot, 1876 :— 


, 

` Held, overruling the objectiqn, that the 
plainteff’s claim to, hold the®land wholly or 
partially free from payment of land *tovenua 
under an adjudication order passed фу € 
competent officer under Act Xl of 1852 was 
cognizable 10 the Oivil Courts under proviso (k) 
tos. 4of the Bombay Revenue Jurisdiction 
Aot, 1876. 


SMORETARY OF 
... 1166: 


FAKRODIN BAHBB v. 
BTATE 


Bombay Tramways Act (Bom. Act I of 

the 

Tramways Oompany— Sanction of Govt -in- 

Qouncil—Notice by the Company suspending 

а bye-law—Another notice suspending the first 
* 


о 


о 


б І 
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Bombay Tramways Act-—(Ooncld.)* Cantonment C8dee (Concid.). o 9... 
а : i : 


ndtice—But notices not sanctioned by Governor- | * * рие 107-A,—Building in a ruinous 
én-Gounctl—Notices inoperative, condition—Ordsr of Magisirate—Non- compli. | 
ance with the order—Penalty. 2 

-Under r. 107-4 of the Cantonment Cade of 
1919, it is competent tọ a Magistrate to 
sentence & person for having persisted in the 
failure to carry out his order qnly aa regarda 
the “past but 25» as regards failure in the 
future: 

HMPEROB v. BYRAMJI PUDUMJI . ... 759 

Cattle, attachment. of, for non-payment of 
land revenue. Ses PENAT, CODM, в. 879, 951° 


The Bombay Tramways Company, incorpo- 
rated under the Bombay Tramways Act of 1871, 
- promulgated bye-laws with the sanotion of the 
Governor*in Council as provided in the, Agt, 
- One of such bye-laws (vis., bye-law No. 6) for- 
bade any persgn from travelling on the platform 
of any tram-oar. The Company issued їп 1917 
e&notice to the passengers, permitting three 
persons to travel on the rear platform ofa 
tram-oar, In 1919, the Company oancelled 
e the first and issued another notice whereby 
passengers were forbidden from travelling pn 
the rear platform of a éram-oar. To none of 
these notices sanotidn of the Governor-in 
Council was’ obtained. A passengers having 
trav elled on a bram- osr in contravention of the 
ввоопӣ“ notice was convioted of the breach of 
bye-law No. 6. Оа an application under the 
criminal revisional Jurisdiction :— 


Cattle Trespass Act, (I of 1871), ` В, i 
See ORIMINAL PROOBDURE Сорн,в. 190° 1084 


—S 26. Bee PENAL OODE, в. 427 ... 947 


Central Provinces Tenancy Act, (ZI of * 
1898). 5 45. Ses LAND-LAW OF ORNTRAL, 
PROVINOES К . . 58 


Certiorarh "Wife of. ' ea PEN. AOT, 
в. 18 (1) ° . 867 


Charcoal burner, agreement to work by* э 
а, for at advanes, Sea WORKMEN’ = PREACH 


OF CONTRAOT AOT, s 2 . 1098 
e . 


Charges misjoinder of, See үз 
PROCEDURE OODR, в. 235, ° ... 782 © 


Held, Bist the conviction under bye p Nb. 
6 was proper ; sinca the two notices issued by 
the Oompany, whioh involved within, certain 
limits а modifloation. of bye-law, No. 6 and 
which were nos confirmed by the Governor-in- ' 
Oounoi, had no effeot in daw, and were to be 
taken as non-existent, Р АЕМ 


. 
EMPEROR v, SARAB MEBWANJI ' 4108 i : 
Cheque, having the word “ bearer” struck is 


Rot equivalent of an order. cheque, See NEGO- 
TIABLE INSTURMENTS AOT, 8.18 ... 1 


Burden of prot; in loss of package by: 
railwag, to show Row the loss occurred. - 
e. 


Sea EVIDENOB AOT, s, 108 .. 779 |, «ivil Court, Jurisdiction of, to examine if 


the adjudication under Sea Customs Act was in 
Bye-laws, of the Tramways Company, Но jn with its’ provisions, See OUSTOMS 


validity of. AOT, a. 167 (3) e 97 


м 
Se BOMBAY? TRAwWAXS AOT, $. 34, | Civi} Procedure Gode (Act XIV of 1882) 

35. .. 1108 | S. 511, Ses TRANSFER OF PROPERTY 

pt ш t Code, 1912, г. 97—Buitding | 407 9 29 ; ... 589 
antonment Code, г. 97—Bu wg me $25-A.— Transfer of emecution pro- К 


in a ruinous condstion—Oantonment authority—- 


Nolkcs of removal. cesdings to Oollector—Jgdgmeni-deblor's in- , e 


competency to alienate— Mortgage by the judg- 
ment-dabtor of the property under Oollecior's 
control void, Sead 

The incompetenoy to alienate, imposed on 
the judgment- debtor by в. 825 of the Code of 
Orvil Procegure, 188218 complete, # а mort- 
gage made ey hum,*n ‘contravention of the 
provisions of that. section is void and-of no 
legal effect whatsoever. ° sy 

GA UBISHANEAR v. QHINNUMIYA rs @1 

t 


. e x: 
° 

In ёз competemé to в Üantontnent authority, 
in issuing а notice under г; 97 of the "Oanton- 
ment Code of 1912, to require the отаг to 
do one the two things, vts., to remove the 
building or to cauge repairs to be made, It 1s 
not Lak iene that the ®oticewmust always ba 
in the alternative either to remove or to repair, 
the choice lying with the owner. 


EMPEROR v. BYRAMJI PUDUNJI oe 761 
9 


» 2 . 
.* . " е е е 
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, * суп Psocedure. Code (Ast, Tof 1908), S, 3 сп Rrocedie Code— (Oontd.). . a 


(tn) Publie Officer." 


“A British Officer in the Indian army Ба а 
“ publio officer” within ths meaning of s. '@ 
(17) ofáhe Civil, Procedura Gade, 1908. 
EBRING: RUP. CHAND; e& OO. v. мон- 
BAY М ... 148 


— — S.A. See ARMY AOT, в, 148 ... 187 


—— — S. 10—Stay of a. suit—Jurisdiction, 
of the High Court—BParties appearing in.a euit, 
before the: High Oourt—High Court has jurisd- 
feton to Order a party befére it not. to proceed, 
with a suitini another Court. 


The plaintiffs filed a suitin the High Court 
against the defendandts, on, 2bth March 1919) 
to recover a certain amount from: the defen- 
dants. On 18th March 1919! the defendante 

"Наа filed a suit for accounts against the 
plaintiffs and seven*other persona in the Соте 
of the First Olats Subordinate Judge at Bijapur. 
The defendants applied for d atay of the pro: 
ceedings in the High Court suit under a. 10 of 
, the Civil Procedure Code. The plaintiffs also 
* applied for an injunction restraining’ the-defen- 
dante. from procfding with the guit in-:the 
Bijapur "Üourt. |The Court of. first instance 
held ‘that в. 10: the Qivil Procedure. Code did 
not apply вой. iggued an injunction restraining, 
the defendants fron? proceeding with their guit 
in the Bijapur. Court only against the ,plaintiffe., 
On appeal, the defendants, contended that the 
Court had no power to make such an order :— 
Held, confirming the ordey of the lower 
Court, that the Court had jurisdiction to ortfór 
a party tothe suit before it to refrain efrom 
prosecuting a suit in а mofuasil: Gourt.. 


MULOHAND v, GILO & COO. • 


. 968 


————5. 11 —Decree nisi for redgmption— 
No decree absolute passed sttbsequently—Haeou- 
tion of the decree barred. by - limitation Second 
suit for redemption. 

Held, by. the FullBench,, Soott, OJ. and 
Macleod, J. (Shah, J. dissenting), that a mort- 
gagor, ‘who-has brought а anit for redemption 
and obtained (8 deBroe nisi which neither the, 
mortgagormor the mortgagee Ав applied to,be 
made absolute, can, after the: exeoujion of that, 
deores.is time-barred, bring, а Ёзен guit for re-. 


demption. | ө Ы 4 
RAMJI v. PANDHARQATH - 56 
160 ° 
` ^ e 
é . 





І 
| 
| 


———~A redemption daores, passed idis 
the Dekkhan, Agriculiurists. Relief Act, whioh, 
remains unececuled. bars a second suit for re- 


demption, See, CIVIL PROCHDURE CODE, 
| B 47 e х we 720 
‘eS. „11—Бев judicata—Baecution 


Proceeditigs—First application to execute the ~ 


decres barred: by tims—Gecond gpplication іо 
emeculs the decree— The second application 
must be traated’on its own merits—No bar of o 
tims:by rea judicata. 

A decree was passed in 1910. An appHeation 

to execute the decree was made in 1914, but it ° 
was dismissed ав barred Ъу., time. А second 
application: to execute the dearee was made in 
1915 and'it was pleaded that it,was within 
time in consequence of certain earlier applica- 
tiona and: acknowledgment ; but thg lower 
Courté held it was barred-by time in virtue of 
the adjudication ofthe earlier darkhaat which 
Operated:as res judicata. On appeal :— 
'* Held. reversing the order, that in the earlier 
darkhast there was no adjudication that the 
exeoution of the decree was barred but only 
that theapplication was.not shown to be in 
time ;-that to'that extent only the adjudica- 
tion-was binding onXhe parties; and. that the 
dooctrinesot:ras judicata in execution proceed- 
пре could not be. carried further so ав to- 
make the adjudication-equivalent to an adju- 
dication that the other * applications and 
acknowledgments relied паро wara поё sufi- 
cient to saye limitation: 


MAHADEO v. TẸIMBAKABHAT e. 344 


—— — Finding recorded in the first suit 
only collateral to the decree —FiRding though 
recorded doas not beaoms ron judicata —' Finally 
decided’, interpretation of, 

The plaintiff, an Inamdar, first auod the 
defendant to recover possession of land and 
algo arrears of assessment at the enhanced rata, 
alleging that the defendant was a tenant at will 
and not a Wrmanent tenant, Tha" Qourt 
decided thatthe dafendant was atenant from 
year te year and not'a permanent tenant ; that 
the: plaintiff'was not entitled!to recover posses- 
sion. aa he-had not.given:s legal notice to quit ; 
and. that he waseentitlRd. to recover arras of 
; agsegsmentat the enhanced rate, The plaintiff 


· filed another,suit to recover possession of the 


‘ land after giving the defendant а proper notice 
* 


*o 


o 
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Civil Procedure Code (Conta). 


me phiteduretCoge—(Contd) боза" 






i #сйАпрнвт RIBAL, BING. v, BALWANT 
: BINGH К а „e. BLL. 


&o*quít and olaimed that the natu% of the 
defendant's tenure waa res judicata in virtue of 
an express findjng in the first suit :— 

' "Held, by Heaton, J, that thofigh the issue as 
to the nature of thé tenancy was directly and 
substantially in issue it wae not л decided 

. inthe earlier case. 


Held, by Prati, J. that the dismissal of the 
claim for possession prevented the finding. that 
e the defendant was not a permanent tenant from 
operating as res judicata ; and that the issue 
as to the character of the tenure was а matter 
e collateral to the liability to pay enhanced 
assessment. А 
Per Heaton, J.—''I gannot think that the 
legislature intended the words ‘ flually decided’ 
to apply to a finding not followed by anything 
peouliaply appropgiate to itself. - Where: a find- 
ing is followed by a result which would equally 
follow from something essentially different, 
then I think it cannot be supposed that that 
finding @.а final decision. ‘It seema to me to 
be merely an-expression of opinion and ` noth- 
ing more." - 


Per Pratt, J.—‘'The РЕА whether | an 
laua was substantially raised and deoided is a 
matter of fact to be decided upon the ciroum-' 
tances of each particular сане. And although 
no rule of general application oan be laid down,” 
this proposition is хеп. established that when а 
deoree of the Odur i isnot based проп a find- 
ing but*was mado' in spite of it, thgt finding 
cannot be res judicata, "m ё 


DAUDBHAI v. DAYA e ``... 868 


—— — Hindu law Reversioners — Decres : 
against widow when binding on reversionsrs— 
Rule in Shivaganga’s саве. , 1 

‚ In 1857,.а Hindu widow mortgaged her hus- 

, bang’ в property with a Gahan @ahan clause 

; that if the money was nos paid within a year 

| the mortgagee should become tha owner. No 
payfhent was made. The mortgagee brought a 

1 suit against a tenant of hisin 1859, in the 
course of which the Widow waa examined as a* 
witness and she statedin her deposition that 
the mortgagee had become full owner of the 
mortgaged property by the operation of tha 
Gahan Lahan olause. The widow sued to 
redeem the mortgage in 1865; but, the trial 
Court dismissed the suit owing to her admis- • 
gior of 1859, An appeal was field against the, 
decision, but it wag not heard, kecause before 
its hearing it was * recorded ав *‘adjuated,’ The 
widow died its hearing itm 1909. The plain- 
tiff, a reversioner, having filed the present suit 
in 1911 to. redeem the mortgage :— Tg 


Held, that the earlier dhoree against the 
widow did not bind the reversioner, ffasmuoh- 
as that deoree was given againat the widow on, 

a ground-personal to herself and her admission А 
in the litigation could be nd more binding up- 
on the reversiong. than an alienation by her of 
her equity of ра otherwise than for) 
necessity., 

, PDT KANKU 9: Ra Јарку . .. 887 


К 


d d acce 17 —''Courts"' meaning of. 


The words “ Courts " in B. 17 of the Civil 
. Procedure ode, 1908 must be held as meaning 
Court& бо which tha Code applies. 
' ; BRI BAJAH SATRUOHILA 0, MAHABAJH OF $ 
JuyPbRE Е -> nid 


——\—Н#аи law — Decrec against the 
widow, wher binding on the reversioner— 
Hepresegtation of the estate by the Sidow, 
7, Estoppel against the widow, epect ‘of, on: 
her rBovesentation of the estate— Reversioner. 

‘A Hindu widow sued for a declaration “shag 
she had not validly adopted the defendant ав a 
воп to her deceased husband. Both Oonrts in 
India, df&missed the suit :— ,. € . 

. Heid, that though the rule “of res: judicata, 
as enacted ing. 11 of the Code of Civile Pro- 
cedure (Aot V of 1908), was not strictly appli:. 

cable, the principle of res judicata applied, and: A gui fag the sale nder a mortgads was in- 
that ghe decision in theewidow’s sult on the | stituted in ehe Vighgapatam Distriot Court. 
question whether the defendant had or had | The mortgaged properties comprised not merely- 
not been validly adopted, barred Me suit of | lande in Vizagapatam but йв in the Agdnoy- 
the revergioner. р Distriete to which the Одда of Civil Procaduge 


SNNT 21—Jurisdiction— Objection as „, 
: to wani of jurisdiction may be taken at. апу · 
stage—Not.'an objection as to place of “suing 
—Oourt in s. 17 of the Code of Оой Pro- 
. cedure’ means only a Coyrt to to which the: 
Coda applies. 


: um e 


ЕС 
1919] 


\ ; 


"Crifpeobedure Code. ИР ). 


was raised by defendants *and a decree was 

ав prayed for sale of the whole of the 
mortgaged propectiag, The objection was taken 
in first appeal, but, overruled, the Madras High 
, Court holding , that the defendants were debar- 


* red from raising i it bt that stage by в, 21 of the 


Qode : — . 
Held, that the objestion was Rot an objection’ 
to the place of suing, but, an ‘objection going tc to 


the nullity of the order on the ground of want I 


e jurisdiction and could bg taken at any time ; $ 


and that the десгөв,ко far as it applied to land ; 


within the agency districts, must Ба set aaide. | ' 


BRI RAJAH BATRUORERLA о, МАНАВАЈАЙ : 
‘OF JRYPORB ә. 914 | 


————9, 47—Mortgags- Redemption of mort- 
* gage— Decree for redemption—Decres passed | 
* undar ths Dekkhan Agrioulturist Relief "Aot | 
(XVII of 1879)— Decree ,' not governed- by : 
Transfer of Proghüy Act JIV of 1889)— 
Decree “capabla of execution—~Second sui io. 
. redeem the morigage not competent. е 


1n 1888, tha целі obtained a redemption 
decree дов provided that on 'plaintiff'e default 


| 


о pay fhe whole of the decretal amount by the | 


end of March 1898, his right to redeem shouid , 


е befor ever bagred. The decree was Passed || | 


under the provisions of the Dekkhan Agrioul- 
turista’ Rehef Act, 1679. Nething was dona 
under the decree. The Bainwfi filed another - i 
guis i in 1918 to.redeem the mortgage i— 


Held, that the second julien soi lia sby, | 
rengon of s. 47 of the Civil DP Code, ; i 
1908, inasmuch as the decree in the first suit, 
which was passed before. the- Transfer of Pro- 
perty Aot came into Íoros in the B&mbay Pre. 
відепоу and did not require Any order ‘absolute : 
under that Aot or any final deores Sender ihe i 
, Oivil Prooedure Code of 4908, was capable of | 
` execution, and its execution WBB Sime-barred ` 
long before the institution ot the “second sult, | 

DINU YESU v. BERIEAD BAIT ... 190 | 


D — ge ewm Puoopuns CODE. | 
Ў ' 56 


M 60 (4) (D -Atfhohmentof iha pay | 
.of British Officer vn ths Indian Ayy is dalid— > 
. Repealing and. Attending Act {X of 1914), ` 

A British Offices in thé Indian, Army is, AE 
"дупо officer’ within the meaning of. g,, 2:17) 





* ^ е ° 


rai ond 


does not, pore: No objeotion on this score” | 








1198 
Civil Pfocednre Code.7(Conia.) " 


of the Civi) Procedure Code, 1908, and hia psy 
is liable to ba attached under в. 60 (1) (:) ande 
Order XXI, r, 48, Civil Procedure Code, as 
amended by the*Repealing and Amending Aot 


: (X of 1914). : ° 


KERING RUPOHAND & CO. v. MURRAY... 
—S, 68 (2) Ses ARMY ACT, В. 145 187 


S. 7$—0, XX1, rr. 5, 88— Decrea 
— Ezecution— Warrant For attachment of 
movable property—Payment by judgment. ? 
debtor. to the baliff bafors ha levies gitachment— 
‘Assets realised. in execution of decre’—Pay- 
ment іо attaching ereditors—Raisabla disiribu. * 
tion not allowed. y 


" * In exsoution óf a 288258 by а warrant for 
attachment of ths moveable property of tha 
'judgment-debtor, tha Бай entered tha judg- 
-ment-debtor’s shop and showed the warrant to 
& partner in the judgmant-debtor's firm and 
pointed out that if money were not paid he 
-would seize and keep in his custody tgs move- 
able property in the shop. The judgment- 
Ч :debtor pBid.up the deoretal amount immedia- 
tely.. A question having arisen whether the 
amount waa payable to the attaching oreditor 
plone or was.a for rateable distribution 
among an the judgmant oredrtora ;— :— 


Held, “that the amount-was payable only to ` 
the attaching oreditor and, was not available 
for rateable distribution, ° . 


' NATHMAL v. MANIBAM * 








-. 9T 


*-8, 80—Suit against Goverhmeni— 
Injunction— Notite, not necessary, 

A guit for injunotion to restrain a threatened 
‘and3gomin ent injury ів. mainjaiftablo against а 
publie ofüoer avanan absence of notige under 
в, 80 of the Civil Procedure Code of 1908, 

MURADALLY v, LANG os 





2. go 
———S. 86—Suit against Indian Ohief— 
"Kurundwad Jahageer dar—Consent of Соз: 

General, ә 
The Kurundwad Jahagocffüara ara Ruling 
'Ohiai who cannot be used without the соп. 
‘Bent of the Governor-General under s, 86 of 
the Civil Procedtire Code of, 1908, ў 
7 КБІВНМАЛ с. SEERETARY OF STATy, 878 


———58. 98— Leitera Patent (Amended) 
~ch, 86—86 опа appeal from the .mofusni— 
ә 


ы THE BOMBAY LAY RBPORTER : / (Vor. E 
• D - , . 
Civil Precedure Cpde:IConid) * | Civil Procedi Cöde:>= (Conia) " Aul 
e 
T ———8S. 144—Prócedura—Plainisff pu 
into possession under trial "Court's decr, Loig, 
of possession under the appsilate decraa-*. A botes! 
Sich restored to plaintiff under the High Court 
Weckàe— Application for resliiulion by plamtiff 
by dy of compensation during the period ‘hé 
lost poksession—Application falig under s. 144 
of the Oivit Procedure Oods, . 

In à suit to recover joint possession of tha 
wafer of a well, the plaintiff got a decree, and 
in exeoution of it waa pué into joint Possession 
with the defendantd, The defendants having 
appealed the lower appellate Court reversed the 
decree and dismissed the suit, Tn exe@ution 
“ot "ihe" Sppéllite “dedres he plaintiff was de- 
privéd of the joint’ possession òt the water 
.of the well -On_ Plaintiff's ‘appeal to -the 
High Court, the appellate, :deoree wag rever. ° 
sed, and-the deoree of tha-brial. {Court respored, e 
-Later, the, plaintiff was again “placed in: joint 
“Possession, ‘He next applied dor restitution by 
way ot compensation. for: the. loge of joint en- 
joyment ot the "water dor the. period ‘during 
which he was. deprived of ıt in virtue of tha 
‘appellate decree, “The lowesOourts dismissed 















Diferénce in Opinion bstween Judges hearing 
ethe. appealReference io-ithwd Judge under 
в. 98, Owil-Procedure Code. 
Hold, ‘by the Full Bench, that im sacobd 
appeals from mofagsil on the appellate ‘sidef 
the Boribay High Ooutt, ‘wherd 'the Judgás 
. differ, the procedure ig governed by- -в. "98 of the | 
Civil Procedure Code and not by cl. 86 of the 
Leéttets Patent of Bombay High Обого. 
ВНУТА v, ШАКАР? woe 157 


———— $,100—8econd appeal—Appropri- 
aie dssis not framed -in ‘trial ‘Oourt or' first 
appeal ‘may бе ‘deorded «sn second . appeal if 
evidence sufficient. 

A Court of Second «® Appeal is within - -its ; 
ite rights, ИР oases where the appropriate issue 
has not been framed, but.in which there 1а | 
sufficiehé evidenof on the record for acini) 
that 88u60, in-raising and deording such issue 
itself. 


- DAMGA v, ABDUE SAMAD "or. 990 









А S. 115--Salein execution— Deposit 
dtt Court of decreta] amount — No -applicatton-to 
set aside sals— Application could not be spelt ions the application’on the grotind that ipedid ngt 
of deposit ‘therely— High pOourt--Revisional tallinder 8. 144 of the “Civil Procedure Code, 
jurisdiction, : Е ` || In the High Court; Beaman and Heaton, JJ, 

The applicant’s property having been, Golde || Having differed on the ‘questién whether the 
in execution of a dgoree against him,-he depo- “plaintifs application Was competent under a, 
sited in Court, within thirty days-of the sale, | 144 of the Oil Procedure Code, the case wag 
the deoretal amouat together with interest on || "réferréd to ‘Sheh, J, finder 8, 98 of the Oode ;— 
"the purchase money ; but he made af that time Held, by'Heaton’and Shah JJ. , (Beaman J, 
по, appliopsion to .set aside the salo? The sale ||, dfeeénticg), thatthe’ plaintiff's application -wasg 
was confirmed later and the-@ourt gave. Notice aleat]y "within ‘the вооре`оЁ в, 144 of:tha "Orvil 
to the applicant to take away the money. The Procedura Code. 





‘applicant applied “that “his deposit’ should be "BHUTA w. LAKADU oe 167 
considered as Àe pplication to set ammie tho ME : 
fale’ bus the’ lower Court telécted the apphica- р 5, 145. See. LIMITATION AOT, ABT, 
tien. e Tha applicant having applied to “she 182 *e н +861 
High'Üourt under 14 extraordinary 1йййө- ————0.'IX, г. 8. Ses ONIL PROOEDURE 
sonim CODE, о. 1X, r, 9 . ... 958 


Held, (1) that no üpplication. lay ‘under в, 115 | 
of the Owil Procedure Oode ; i | 
(3) -bhat even assuming that “the application i 
E 

1 





О. ІХ, r.. 9—Dismissál' of ‘suit’ for 
поп-аррвататсв of the. Plaintiff Suit should ba 
restored on board if sufficiet сййв shown by 
the plaintiff. 

0. 1X, 2. 9,” of *the ‘Оодв- " Civil Pro. 
cedure makee-it'corgpulsory on aQours to sêt 
uside-a ‘dismissal "under б. IX, r. B," where 


боша be brought ‘within the terms of 8, 115, 
the Court would һе violating the principle 
under which the rules in Order XXI were | 
framed for obtàinufg floabiy at an early date 
‘in mh -matiers 1115 acceded” to the applica- 


tion, ACE ‘the plaintif'satisfles the"Octirt^hat there’ was 
RAOJI YV, BANSILAL st» 885 | sufficient cause'for- non-appearanos, 16 vansot 
ә Ф 
е -à Г NT ” œ * e 


nt = \ U Ea 2 LINDEX | 


Ovi Procedue da ). 


take away the 'Oourv'a ‘power to’ ‘restore the 
 pane-for-any-other’ valid: xefaon: 


N BIDASIBAI v. CURBONDAS 


5-6, XIV, ‘2, фе LIMITATION 
AOT,4.6 . we 611 


———0, «XI, R. 48, 84в ёвму dme 
145 ' ie . 187 


-Bes CIVIL PROCEDURB оору, в. 


" digg 





60.) (i) 


— — 0, XXI, r. sb. Bes отуш; Pho- 


OHBDUEB CODE, в. T8 К Ж . 976 
е 


—-——0, XXI, r, 83. iBes'Orvim.- PEOOE- 


DURE CODE, в. 78 . "978: 
, O XXE, r, 89! Bes OLVIG i 
. DUBE CODE B. 115 ... B25 


———0. ХХ, 95— Decres — —Юйшгошоп— 
Delivery of property in. ocoupancy of judgment- 
debior— Actual possessio should be given— 
Symbolical possession isiof o avail, 

‘Proparty' which “wap in: the: ‘possession. of 
"judgmerit-débtors*wae:sold/in. „execution: ofa 
deorda 'Bgaindt'ghem and в receipt ‘for -posses- 
Bion wag'iven" by the üeeree-hóldera to ‘the 
А ‘bailiff on 8rd 91у, 1901, On tthe Srd- July 1918, ; 

the deoree-holders filed the present шїї +0 

recover possession iof~the property from ithe 

-Jadgment-debtora::—. e .. 


-Held, that‘the-ntit-was ‘barred by- аса | 


‘inasmuch+as the oasa'féll-uh@er'O, XXI, 1. 85, 
-ofthe Civil Procedure Oode:ot" 1908, and tthe” 
‘receipt-tor pdssession- dated thel8rd Vu? 1901 
‘did ‘not ‘amotint ‘to ‘adtual delivery . ‘of pos- 
'Bgegsion^to the Georte-kólders, . | 


"BHBIDHAB о. GANPATI) - v us 


poem. XXII f, войн. Ап 
-objeotion unde? Ordér XXII;:rule 16, of -the 
'  "Oivil'Procedure cód& 'ahould-bestaken:at «once. 


HAJAH.OFBAMNAD $.BUNDEA ... “885 


:9. XXXIV r..l—Indian «Limitation 

deta dil Bse. 28—Suition morígage-— 

Some of the heirnof deceased, morigagor. jovned ' 

саала аав = Бина ай Jor DeC 
mares © *e 

Ina suit'to réoover a mortgage ‘debt iby sala! 

- ot the-mortgaged properties, only ‘the widow 

Lad he daughters of¢hetmortgagor, «who -was 





~ 









‚ stituted at the dàta of 





1497 


Civil оао сне о) * Б 
6. 


a Mahomedan, wera made parties, and ad 
‘his brother and.sigter'8 childern, An objection 
having been raised Yhatothó шой was 'bad for 
nonjjointler ‘cf parties : = 

Held, overruling the objection, that the guit 
Was npt | bad far non-joinder of patties | as it 


was properly constituted ‘when ‘the plaint waa ~ 


916810: the court could award ,réliet against 
the interest of the party defendants. 

' "Per Pratt J.—“The teat both under. О XXX-e 
TY, rule 1 апа в- 99 of the Indian Limitation 
Act is the same—was the suit |, Broper]y aon, 
the  plain&so ав to © 
efiable the Court to adjudicate as between the 
parties impleaded?"* ә, i 


^ BHAHABAHHB v. BADASHIV „ . 869 
—— 0. “XXXIV, rr. д. 8. “Seg Огуш 
PROGEDUBE Сори, в. 10 йз $5 SBS 


——9. XXXIV, г '14— Money deores— 
“Creating - charge on certain immovebls pro- 
perty— Eaecution procesdirigs—Property can be 
“sold in éxeoution— Separate suit not necessary, 
А money degree which imposed a liability on 
Не defendant to pay asum of money to the 
„plaintiffs, also de@igred that the plaintifis had 
-a first gharge.and а lien on certain immovea- 


e,blq property of the defendant, The plaintiffa 


„having applied, in executipn proceedings, for 
-gale of the-property charged :-> 

- Held, by Shah J., agreeifg with Heaton J., 
(Pratt J. dissenting), that the *plaintiffs · had 


иал уо Љгіле the property charged -to sale 


:jn execution profeedings, and that.it was- поё 
necessary to bring a separate aut for the sale 
“ofthe property, ` e 


"DÀ Shah J,—''*The words. ‘where $ mortgs- 
*geelh&s. obtained a deoree ‘for the spayment of 
< Money in satisfaction of a claim arising under 
, the mortgage,’ in О. XXXIV, г. 14, * of 
~ the Oivil Procedure Oode, mean that the decree 
“ноша ‘rélate to the payment of money in satis. 
faction of а @aim arising under the mortgage, 
.d,emorigsgeindependenwof the deorea. It 
сап have no application where -the charge or 
the mortgage is created by the deoree and 


‘\where'the direction ag to payment of nlouey ig 


““in-no‘sense іп єхевреф of a'olaim-arisingg under 
_ she charge ot.the mortgage." 
'AMBALAL. BABUBHAI ` 
NARAYAN 


GUJARATI -v, 
s C 598 


~ 


Bes EVIDENOE ACT, в. 80 


—Non-appsaramce of 


£98 THE BOMBAY 
Ф 


civil Prôcedue Co (Ooneld,) 


aie XXXY. R. 4—Inierpleader suit 
defendant— Claimants 
—plainitfs $nepossesston of monsy—Plainisfs 
to be disoherged from all liability on payment 
of money into Cort. 


The plafntiffs, who were in possession of a 


sum of money,filed an interpleader suit against 


the two rival claimants. The claimant-defend- i 


anta did not appear at the trial :— 


Held, that the propèr order would ba te dis- , 
charge the plaintifis from all liability to the : 


defendants in respect of the money and dismisa 


e them from the suit, and to direot them to pay | 
* (he balance into the Oourt to the oredit of the ; 


suit after getting their taxed costs, 
KHEMOHAND 9, KBARUDDIN 
E = P 


Co-accused, Corroboration to ш о]. 
| . 448 


——— —Üompanies Aot (VI oj dini. 
158—Oompany — Compromise or ча ы, 
with cr itore—Sanstion of Court—Dats from 
which compromise or arrangement sanctioned by , 
Court becomes binding— 

The compromisge or arrangement contemplat- 
ed by B, 158 of the Indlan Companies Act (VII 
of 1918), becomes binding fom the date when 


dt ів arrived ab, subject to subsequent ganction : 


* RULE 21А 


by the Court, If that sanotion be relused ethe*! 
agreement ів without effect : but if sanction be ' 
given, the agreerhónt takes effeot not from the , 
-date of sanction, But from the date When жів, 
"made. * ` 
RAGHUBAR DAYAL Y, БАЛЕ OF UPPER 
INDIA LTD. . 481 


———8 „282 Bee CRIMINAL PROOEDUEE 
OODE, в. 305. ° ‚= 134! 


. e vet ` 
e Conditional adoption. Ses HINDU Law, 
ADO ON. : 996 
Conditions of sale at a Oourt +8, 
BOMBAY HIGH COURT RULES (0,8,) R 
e 


„ 51 7 ` 


Соне РАЕН: corroboration of. 
Bee EVIDENCE AOT, Б, 80 . 448 


hn 
351 


—»—— Oral. „Proof of, “Sea ORIMINAL 
PROgEDURB OODE, в. 264 oe. 1065 


е ba 


Consent of Government, for prosecution. 
fee DEFENOB OF INDIA - CONSOLIDATION 
e T 758.4 747 





.. 948 


Bee “ 


wzronrkg. J [Vor, ХХ] 
‘ . 
e 
onsent—(Qoncld. je е Кы PN 
E. 2 — Qonstruction: of poke Grant by 


Zemindar of tenure df lands within Zemandari 
—mineral rights not conveyed. ,P 
Where a Zemyndar grants а tenure in lands 
within his Zemindan, and it does not clearly 
appear by the terms of the grant that a right 
to the mineralg is included, they minerals do 
not pass to the grantee. { 
The same rule applies where the tenure 
grafted’ by the Zemindar is a rent-free tenure. 
RAGHUNATH ROY v. БАЈАН OF JHERIA, 895. 


Construction of rules Ses AWARD ... 1087 


Construction of Sanad, -Ses, ТЕ 
SETTLEMENT АСТ ` . 668 


Construction of statufe—Ilusirations— 
Value. ] 

The Шавтайопв to an Indian Biatute are to 
be taken ав part ofthe statute, ° 


ТАТА BALLA*MAL v. ARAD BHAH  ... 558 


Contract—agresment — Vendor and pur- 
chaser—Agreement in writing to .sell immove- 
able property—Oondition in ths agreement . that 
bargain paper for the sale shali be “made by 
a Vakil—Earnesi money to bs paid on ihe 
completion of the bargain. paper— Agreement 
поё a contract, 

The defendant by a writing agreed to sell 
his 1mmoveable property to.the plaintiff on cer- 
tain terms. The first clause in the writing 
weg to the follow?ng effect ;—'' The bargain 
paper for, the sale of the said immoveable 
propéfty shall be made through a Уа] within 
two days'trom this date and at the time of 
making the bargain, paper Iam to take from 
you by®way of earnest money in respect therse- 
of Rs. 19,000, that is to say, you are to pay 
the same Фо me ,and вв regards Rupees tw? 
lace and,five thousand being the balance you 
are to pay the, same to eme at the time of 
execution of the sale deed by me." Tha 
second olause in the writing referred to certain 
suits in tha High Court penjing, ggainat the 
defendant. Ifthose suits тера decided againat 
‘him the bargaingwas to be canceled and the 
‘deposit returned. Cfause 4 of Ы writing 
dealt with &he comfpletion ef the sale and 
fixed it atsix months from the date of tha 
bargain, paper but if the fuite pending” in 
the High Oourt were uot disposed of within 


é 


r 


eu жерйне 


1909] 


e 


‘Contact (Con E аве 


rix months then the agreement was to remfin® 


in force till the disposal ое а said sults and 


- "Wn thds suits being decided in favour of the 


П 


" 


_ defendant he was to complete the Bale, ^ 
The plaintiff having bronght à suit for 
2 specific Performance of the above agreement 
in writing : h. 3 
^: Held, that the agreement in writing did "not 
amount to a contract, because the reference to 
the bargain paper in clause 1 of the writing, 
prevented any contract being arrived ‚аз until 
the bargain paper had beef executed, and the 
earnedt money was to he paid on the exeaufion 
of the bargain paper. 2 
, GOVIND v. HIBAUHAD , ... 802 
J— — Constrügtlon of— Agreement to buy 
* goods of a particular description when received 
* —Arvival of goods tf а ‘particular dasoription 
а condition phegedent— Tender of ‘goods “of a 
differ: ni desoréptton, ‘on arriva — Agreement at 
‘an end for non-fulfllment, of the condition pre- 
» cedent— Vendor not liable for damages. 2 


The plaintifi apgeed to buy and defendants 
agreed tassel] ginned cloth of a particular des- 
cription-underatontract the material terms of 
which ran thug—''The above-mentioned goods 

* whioh ara to arriva, are sold to you. Those 
purchased by па from Grahan & Oo. are sold to 
‘you. Shipment thereof January or February. 
And there are to be tw® or three months in 
'addition.: To be- delivered early, it- arrived 
early, То he deliverad as and.when the sarge 


may ба received. To ba delivered on the safe " 


Arrival of the ateamer. Interest at eight afinas. 
Bai, (allowance) at Ra, 2 por cass. If Ње gooda 
to arriva come late, the purohasereis to take 
delivery of the sama.” The сіс thai 
arrived waa unpinued and tha defendant sender. : 
ed the same to the plaintiffs with-an “allowanos 


of Ra. 1-6-0 pet pieca for different quality. The | { 
* plaintiffa refuged to fake delivery and sued the | 


Hefendanis.for breagh of contract olaiming 


damages, The Court of first instance dismissed ' 


' the: guit holding that the clause thst the goods 
were to be'delivesed as and when the same 
might be дефічей, meant, thas tho sellers had 
contracted that they would only gise delivery 
when tha goods солітвокеф for di arriva and 
tha if those very <Boods did not arrive at all 
then thay could поб. give delivery and there 
wéold be no liabilityeput - upon them to pay 


0 





EX | 
Contract—(Oontd,) | $us 


damages for the non-arrival of the goods. ° ba 
appeal t— 

- Held; confirming the deorea ot the lower 
Court, by Hean- J., that the terms of the 
contract indicated that it was the intention of 
the parties that the defendants shoulg offer to . 
the-platntifis to cloth which Graham & Co. 
were sending to them, that the bales should bs 
as near tha desoription stated in tha contract 
as possible, that if the pldintiffs were diesatia- 
fied with a tender of goods on the ground that 
the gooda were nowhere near the, description 
contained in the oontract then they "might 
төройїаќе the bargain altogether, and that 
neither of the parties ever contemplated that 
there should follow, on’ repudiation of that 
kind, any right on the part of the plaintiffa to 
recover damages. > 

. Held, by Marten J, that Srrival oft gooda 
contracted for, namely, ginned goods, жав a 
condition precedent whioh was never fulfilled 
apd therefore the contract was at an eg. 

TRIBHOVANDAS v. NAGINDAS „1187 


—~ Specific performance—YVendor and 
purchiser—Agreament in writing to sell im- 
moveable property —The word ' condition’ ён af 
agreement means '— Agreement amounts 
to a conwact. ` 


.* Tha defendant by'a writing agreed to sall bis 


immoveable property to the plaintiff, The 


‚ writhing began by saying. ~^] agree to ввеП to 


you for В, 9;15,000 my imnfovable property... 

The condijlons in respeot thereof $ra аз follows: 
(1)-The bargain paper for the sale of the said 
immoveable property shall ba made through a 
Vakil within two daya from Юа date and at 
the’time of making the bargain peper Tam to 
take from you by way of earnest money in 
respect thereof Ва, 10,000, that is, you: are fo 
рву (Һе rame) to ma and as regarda fipees 
two laca five thousand being the balance you 
are to pay the same to me вё the tima of execu- 
tion of the sale deed by me.” The second 
olause in th@ writing referred to cert&in suita 
Ín the High Court pending agfinst the defen- 
dant» If those suita were decided against him 
the bargain рараг waa to be cancelled and the 
deposit returned.  Olause,4 dealt with tha 
'eompletion of the sle and fixed it gt six 
montha from the date of the bargain paper but 
it the suits pending in the High Oonrt were 
not disposed’ of within” віх, months, then tha 


D 


~ 


e the bargain paper h 
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contract tonat EN inde 

. f. 
agreement was to remain in force till- the 
‘Disposal of the said suits and on those suits being 
decided in favqur of the defendant he was ‘to 
complete the sale, The plaintiff brought ‘a’ 
suit for specific performance of this agreement. 
The Conr? of firat instance held that the agrge- 
ment did not amount to в contract, because 
the reference, to the bargain paper in clause 1 
prevented any contract being arrived at until 
bean exeouted; and the 
earnest money was to be paid on the execution 
of the bargain ‘paper. On appeal: 

Bel, reversing the decrees of the lower Court, 
(1) that the word ‘conditions’ in.the exprgs- 
sion “the conditions a aa follows "^ meant 
‘terme’; 

(2) that the mere faot that a bargain paper 
was to, be made through a Vakil could not of 
itself prove that there was a condition pre- 
cedent to the agreement becoming effectual aa 
a term of the agreement ; and 
‚ (8) that the writing amounted to a binding 
agreement of whioh the plaintiff- was entitled 
to npeolfia pertormanoe... 

GOVIND,*. HIBAOHAND 


Contract Act (Act ІХ pf 1878) s. 16— 
Undue influence—Unconfoionable bargain— 
Bapectant heir—English equitable ' rules 
inapplicable to India—Ultimate reine of 
dealings not conoltBsive that.they are unconsciou- 
able— Compouftditig of interest. not necessarily 
oppresstve— Illustrations: to Indian,’ Ренин 
their legal effect. мө 

Questions вя to undue jnfiuence, uncon- 
soionable bargains, and dealing with ex- 
peotant heirs? must be decided on the provi- 
sions of в. 1690: jhe Indian Contract Act, 1872, 
ag amemded by the Indien Contract Amend- 
meni Act, 1899 and: od these alone, The 
principles on which Buglish Courts of Hguity 
déal with similar questions are entirely 
inapplicable. А 


vee, 1047 


In,mgney Jending transactions the mere fact . 


that the sum nimately olaimdă exceeds: en- 
ormously the amount originally advanoed-is 
no ground for holding the transaction: unoon- 
soionable. It must also appear that there-is 
something unconseionablé either іп ће original 
dealigga or in the subs&queni е of -the 
transaction, 

By making short terme loans apd insisting 
on capitalizing‘ thè intereat immeditately 16 


THE BOMBAY Ш 


:REPORTER [Vor. XXI; 


6 / 
ntract Act-'(Coud.) ^ © © в, 


e 
6.18. due, a money; lender may у pile up come. 
pound interest at gn oppressive and uncon- 
scionable rate. But there ia nothing grrele т 
vantly wrong or oppresgiva, in his geouring 
interest apon ihterest, after the interest has 
been due and unpaid for a eousiderable time. 


Their Lordships in this case agreed with the, 


lower Gourts*that the Indian@Qoutract Act 
throws upon tha persons the dealing with an 
expectant heir aud in a position to ‘dominate tha 
Intfbr’s will the burden of;showing that;he has 
nat used hia position | to obtain an unfair advant- 
age, but hold it unnecessary to decide whether" 
guch a situation in fact arose here. 

‘Tne illustrationa to an Indian Statute: ara 
tobe taken aa part of the Statute. | 

LALA BALLA MAH v. AHAD BHAH . 558 
————-S. 21, Sea WAR. * . 986 


—vw-—-—S, 23—Contracts qgainst public policy , 
—Public-policy, meaning of—Speculativs for- 
ward dealings in gold_currency—Contracts to 
buy, and sell sovereigns afe not contrary to 
public policy. eer oar 

The _ plaintiff entered into бошаб, on * 
behalf of the defendant, to parohase sovereigng 
for Vaishakh and Jetha vaidas of 1938. The 
defendant failed to make pfyment and the 
plainfiff sued the de fendant for damages oo- 
савјопеї by breach of the ‘ontracts. The * 
defendant. contended infer alia that the oon- 
traotg were opposed to publio policy and thera 
fore void, The Соп of first instance dis- 
missed the plaintiff's suit holding that the 
ofsiraots were Vbid being contrary to publia 
polloy-as deducible from a Notification issued 
under the Defence of India Aot, subsequent 
to'the date of the contracts, which rendered 
the sales and purchases, of sovereigns at; mera 
bullion rates unlawful. On appeal :— 

Held, *gyersing the decree of the lower 
Court, that the contracts were not void aa 
contrary to publio policy within the meaning 


© 


а 


of в, 28 of the Indian Contracs Act and' that ° ° 


the plaintiff was entitledéo recover damages, 

Per Hayward J.—'* Dlota of English Judges 
on publio policy should not*be digregarged by 
Judges i in Indis. Public pdüoy should not 
be interpreted ufder, в. 28 of tke Indian 
Conftact ES эв comprehending а ће politi- 
oal policies from tithe to time ofthe Govern: 
ment of India,’ z 


SHRINIVASDAS v. RAMOHANDRA ws 788 
е 


ГА 


‚ 1919) ^ .' 


“Canttact “Act—(Coneld.p oss 4 07 
ws 888", 





s. 65. Ses WAR ^ 
8.72 Вв WAR, Я 





N Oe 
—— 3з. ` 240—Pasinerahip—Partner roe 
ving share in profits Bui not in losses. ; 


А stipulation, da an „alleged ` pariniership 
* agreement ihatA who- advances money to the 
partnership ів ‘to share only i in ‘the profita snd 
not in the losses does. not neoeksarily | prevent 
him from boing à partner or froma being Nagle 
to the partnership éreditora in' `.төйрдо, of “the, 


partnership lossás, И save 
Re JOHABMAL PANNAJ ME. Gs . 198 
- Cor'Fobor&tlon tó accomplice 'évidehca— Bee 


EvIDmom АСТ, S' 8 ИС Des T 


—— io confession - by... p Gee 
eEVIDENOE AOT, S:.30. Š . 448 


* Costs—Third party progeedings. ae m ? 
-The delendant Who has sueceeded against 
the third party is-antitled to his: costs of. the 
guit aa- between solicitor and client and to hia 
‘costs of the third party proceedings: ва between 

` party and party, e 2 бай 
* WELD*6: CO. € Y BEER MAHOMED xis › 
oe "Hy, 2 E So on Q:808 


ОИ равага d) hs 2 

* -Court.Fees Acte(VII of 1879), -$. 6J- 
risdiction of . Subordinate : ‘Judges in -Bombay, 
under. Bombay Civil Courts Aof (XIV of 1869), 

- Bees, -8,94,95,— Notional Фив of property , as 
distinct from its real value—Quits Valuation Act 
(VIL of, 1887), Seo, 8 on jurisdtttion of Court®, 
Concurrent findings of faot. . 


э u 
If the fee: payable and paid is a fixed‘ fee 
under Schedule II of tha Court FaeseAct, then: 
, thé notional value: of the property ог ampart 
of it cannot displace its real valde for the pur- 
e Poses of jurisdiotion. . If ы to'any other part 
ot the sult a deficient or no feo ia paid the:pro2 
per objection is not that the suit was outside 
the Court’s jurisdiction but that the proper fea 
as required by m. 6 ofthe Oourt Fees Aot had 
not been paid i in regpeot ofa document filed in 
Oóürt,. The’ Court Fóos Aot: -was not passed 
to arm а litiggnt with a weapon of teohnioshty 
againat hie’ opponent but to' geoure, gevenye. ай 
_ is apparent from в, 19 of tieg ‘Kot which section 
makes the deoigion Of the firat Court ав to valne 
finalas between the parides;. and the Court.ot 
. Appeal can only correc§ an erroneona decision 
161 ° 

' * 









| that upon “appeal, 
‚ SUNDERABAI, v.. 


INDEX ^ m 1201 


! Court Fees дао ) E 


ї 

y Of the'first*Oouré in this respeot in only os Yat" 
-| as: the decision is to the detriment of (he . 
revenue: tik 


: BACHAPRA v, BHIDAPPA: T 489 


жерде: 7—Bee cova re AOT, 
#6 -, . 489 


"e - 
e - 


е 7—(üv) (ci Jurisdiction — Va. 
| luaiion of 8uit— Appeal — Suits Valuation Aoi 
(VIE of 1887) Sec. 8. ес - 


When a plaintif вцев. fora declaratory deorae 


o 


| and aska for consequential relief, ће amopnt at 
" which the plaint values the relief Sought o 


detgrmines’ jurisdiction in the suit, inoluding 


E 2 
THÉ .OonnEQTOR OF 
7 „1148 


—S. 12—66 COURT FRES ACT, s. б 
As 9r Ur .. 489 


BELGAUM | 





——s: 17—8ев OOURT FBES лот, в.в 
CERE à - 9. 489 


 Court-Sales-Oonditions of. sale at a—Sea 
BoMBAY HIGH OoURT RULES (ОВ. * RULE. 
sr E ie . 381 


Criminal Procédure «Code (dct V of 
1898), 8.4496 —Securily for keeping the peace 
dh co&wiotion—Oonviclion under a. 504 of tha: 
} Indian Penal Code (Aot XLBof 1860) —Insult 
— Offence involving a breach Of the peace. 
; 7 An accused Peraon, on ‘being convicted of an, 
| offenoa panfghable under s, 504 of*the Indian” 
Penal Оода, wag'ordered, by'the trying Magis- 
trate, to furnish seuils to keep the peace for’ 
one yeat under в. 108 of the Oritinal Proce- 
dure Oóde, “Не applied tothe igh Oourt 
) contenfting that the order dem&nding epourity 
was voidt— " 
. Held, negativing the contention, that th 
order fequiring séourity was lawful, inasmuch 
ав, breach .of the peaca or probability of a 
breach, of the ,peaop was an ingredient of the 
offence under ве 504 of the Indian Penak Code, 
Per Heaton, 3 J. е ете worda® ‘other effances 
involving a breach of the peade’ оотег at any 
rage two olages. The. first olass ia where therq 
actually has been a breach of the peace the 
othe class is where tha defluifion ot фе: offenoe 
М involves a breagh of the pesce.” 
b Per. Pratt, j.—"The phragelYother offences in- 
‚ volving;a breach of the peace’ (in в, 106 of the 
е 


с; o о 
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4936. The charge in relation -to'the *balance- 
sheet for 1919 was paged on the allegation that 
in that year the Company’ made-no profit y 
that in taking the porfl& deolared, tha Boos 
committed the*offendes of cheating and cri- 
minal misappropriation. ‘The charge with re- 

| feténoe:to the balance-sheet of 1918 was that , 

А the, агопява ia wilfully makingta falsa ' afato- 

| ment of profit earned by the Company. i in the 

р balanoe-eheet, committed an offence under 

5,5989 of the Indian Companies Aob, 1918. 

The acoüsed were tried at one iria] on both 

these charges and | convicted, and sentenced? s 
On appeal : — vae 

- Held, that there was.a misjoinder.of charges, 
| for the preparation of the balance- sheets tor 
the years 1912 and 1918 could not be regarded 
| as forming the same trangaotlon; within the 
` meaning of a, 235 of the -Griminal Procedure e 
Огде, 1898, . 

Per Heaton, J. e b d the Prepatation ot. 

' these two Ъајацоё- -sheetd de. entirely aéparated 

' occurrenóós ` The bàlanoé-sheet for the year 

1919 was prepared from the accounts of. that 

| year, It related to the affaira-of that year EE 
and had for its purpose the fresentment, truly 
or falsely; of the condition of tne Company aa 

the’agents wished it to appear in that yaar. 

| Similarly with the balance-sheet of 1918.” 

- Per Shah, J;—' "The аа attributed to the * 
&couded in теёрерь of the balanca-sheot of 1912 
` ахд quite distinct and- aeparated from the aote’ 
‚ attributed to them in- respeot- of the balance: 
i sheet of 1913, gd. according. to nó possible 
; inganihg of the “word” ‘transaction’ , oam it be 
Baide that these acts form’ part of ihe same 
|! transaction. The acts’are quite separated іп 
point of tigne ; there is no continuity of &otion ;. 
| The emquiry relating tothe question of profita 
in the year1919 would be quite distinot- and 
essentially different-jn its scope from the ‘in-. 
quiry which has to fe made with reference to: t 
the acts attributed to the accused-in respect 


Ozifninal Procedure Code) includes offences 
Which are offences because: a breach of ‘the 
peace haa occurred or baoause а bréach of the 
peach is likely*to ooaur." e 

EMPEROR v. BYHD YAOOOB _ *s ss 910 


— Ó 164— Oral cohjetgion тай before 
Š a Magistrats— — Such confession is inadmissible 
in evidence—]Indian Evidence Act (I of 1872), 

B. 91, 

e Held, by ShahJ., “that the oral РЕТ of 
his guilt made by an acoused béfore а Magis: 
trate was inadmissible in evidence, ^ 

* ‘Feld, by Hayward J., that ‘the oral а 
sion was prima facie admisaible aa’ proved ®by 
the testimony of Wa Magistrate: and that 
the oase .oited to the contrary "demanded 
further discussion before being followed: by 
thia боп. ө (^ ES 

EMPEROR v. MARUTI BANTU . 1085. 


i —— 8S, 190;—Oatile. Trespass Act (Iof 
1871) & 20—Magistrate—Oognisatce of offence 
оаа of Magisirate. 

"А Magistrate, 'aukhorised undér s; i; 190 dË the 
Oriminal Procedure Coda; 1898 to take &bghi. 
vance of offences upon receiving complaints ,cati 
take-cognisance of an offgffe under s. 90, of 
the Cattle Trespass Act, 1871, өтеп in, the  ab- 
sence of a special authorisation in -that behali, 


~ EMPEROR v, WISHVANATH VISHNU ...1084 
" e ` 5 р 

—;— S. 195—Sanction to- prosecuts— 
Perjury— Assignment of decree—Atsignes oan 
prosecute under the sanotion obtathed by the 
assignor. ; ° 

When й dgpree- holder obtains sanction -tọ 
prosecute a, Witness of the. ‚ jJudgment-debtor, 
for perjury andethen assigns his десгер. the 
assignet сап proseaute ће“ witness under the 
sangion already obtained by his aasignor. - 

. In re VITHAL BHIMBAO KULKARNI л. “266 


eas 235— Joinder of charges— Bams 


transaction—Preparation ^ of false balanos | of. the balance- sheet of. 1918. : It cannot be M 
sheets Jor two years—Seorstartas, treasurers gaid- that there waa айу. object common to 
Gnd agenis of the, Company cannot be tried at Mee two sets of acts.” 
ons trial on two “charges for the- two balance- -EMPEROR v. RAMNARAYAN * . 732 
heeta— Indian Oompaniea Асі Yi : 
ё 282. = ( of 1918), En Б? 364, e 56 irata PROOR- 

e. 

„Тра gooused, who- were agoretaries, treas- DEM Oops, E 104, es nen aM : 1908 
urera and agents of a Mill Company of Poona, | : -————S. 417-.Acquitlal bVder — Appeal by 
were ohàrged with preparing {alsá balance сенен на Court—Jurisdiction 144 con- 
‘sheets of the Company for the years 1919 and | vici: ; Qe eee ^e 

М кс 
е . — o es ў 3 
e 5 à ES e 
. е Ы е . (J 
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Criminal Procedure Cadet. (Conia)? . 


t 


-The Oriminal Procedure Codes make no Gis-@ 


tinction between an appeal against oonviotion 
x. angppeal against acquittal, In an appeal 
i 


nat dequittal if the High Court thinks the, 


lower Court. has taken an erroneous view of the 
evidence and should have convicted it has no 
e jurisdiction to refuse to convict, ‘The power of 
appeal under 4.417 of the. Code’ is one that 
should be exeroiged sparingly by | Government, 
but ihe discretion to exerojse that power apper- 


tains to Government and is not nm eto 


control by the High Court. 


* Ныривбв v. SAKHARAM MANAJI -... 1054 


————S. 435— High - Couri— Powers of 
fevisióh—Order passed by a ' Magistrate — Dis- 
trict Municipalities Act й Act IIT of 
1901), s, 161 (3). 

. The High Gourt of Bombay has power; ad 
*. 495 of the Oriminal Procedure Code, ‘to 
"revise «an order passed by a Magistrate under 
в. 161 (3) ot. ths Bombay « Distriot Maniot- 
palities Act, 1901. A е 


In ré DINBAI JINBHOY,KHAMBATA- . + 755 


 ————866 .WORKMAN’S BREACH OF 
OONTBACT AOT, њ 9 wee 277. 


—— —— "Bs PRESS AOT; s. 8 (I) sce 867 


———— 8$, 439— — Bes WOREMEN'B BREACH 
„ OF CONTBAOT: ACT. в. 2, ^ 


=———5. 489-—=Magistrate—Order к, 

tenance—Subsequent decrea for restitution of 

conjugal rights— Deoroe not, executed - Payment 
s by the husbind of maintenangs money continued 
—Application by. wife ‘for inoredse in the ато 
of maintenance. 

A magisterial, order awarding maintenanoe 
tom wife was passed in 1910, The husband 
obtained in 1912 а degree for restitaijon ot 
conjugal. rights ; but he. never executediit, and 
went on paying the maintenance ghonnt to 
his wile as before. On the application of the 
wife, under в, 489 of „һе Oriminal - Procedure 
Oode, the Magistrate "inoreased the amount of 
maintenance іц 191&, The husband. having 
applied :— — - : ® 

Held, tha? the, wite was ‘nak in а ‘position to 


make a proper application iugder в, 489, be- 


cause these “was no subksistiig order under 
в. 488 of the Criminal Frocedurg, “Code? the 
same having been put to. a “end ic the degree 
of 1919... e 

In тв OHANDULAL BANOHHOD 


* 


GeaNEB|p INDEX: - 








^. 168 | 
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—— S» 528— Power to withdraw or- Psfer 
cases — Notico to other side, 

, Belore.msking'an order of withdrawing a’ 
саве from а Magijstrate’s Court, eunder в. 528 
of the Orifninal Procedure, Code, notice should 
be given to the other side, The want of notice, 
however, does пев amount to illegality but to 
impropriety. The question of propriety is ona 
to be-decided on the facts of egoh.partioular 
сане. ; e 
` In re HAWAJI BAKHABAM 


Criminal Procedure 





— 5. 533, «s ORIMINAL PROCEDURE 
бора, в, 164 „1065 


Küsrenss. noté, not ascented at its full 
value does not constitute cheating.— See PENAT: 
Сорв,. в. 415 . . 168 


Custom, of mainienancs, ge HINDU LAW, 
MAINTENANOE i .. 980 


—— of, trade—Chegue having in word 
“bearer "' struck out is equivalent b order 
chequa--custom not valid. 


„Тһе custom of trade which existe in the 
Bombay market, whereby a cheque with the 
word. “bearer ’? struck out without the words 

* order’ ig regarded as an ‘order’ cheque and 
negotiable, , extends” the definition of the 
phrase "Phegotiable instrument” contained in 
B; s pt the Negotiable Instrumenta Act, and 
therefore no legal TOM oan be given to 
it, 

. DOBBABAI HIBAOHAND | v. o VIBACHAND 
DALOAHARAM e 1 


Cutch! Memons—Will—Dosument pur- 
porting to be instructions as іо Me disposal of 
property —Buch a document онт bya Cutehs 
Me may opsrate as a will—Probaig, 

. .A-doeument written by a Outohi Memgn іл 
the nature of instructions to be given to hia 
Ingal adviser, or to his relative as to the ín. 
structions to be given-to the legal adviser for 


the disposition of his property may operate as 


в will, *.: ә . 


. BERABAI v.. MAHOMED OASSUM .. 49 
U Damages—Burden of proof Evidence rs- 
quired in proof of damages-* Rebutting evidence 
— Fraud, burden of. proof of. . 9 


. The, plaintiff must give the beat. evidence to 


prove. damages; otherwise every presumption 
* 


- 


. 276 © 


o 


о 


104 ` THE BOMBAY LAW RMPORTER. J [Von. E 


А > 
Damages. —(Oon) т e = Ss Civit Procedir Code.— (Conidh А E 
. # . 
‘should ba madè against him ; if fHere is any |®° Acoused No, 1, а professional “melter of gold 
e Tange, the rango should be taken againat him. and siver, was found near the heated furnace 
Where acme evidence ів given the Oourt | in his workshop with а orualble cojibiningf* ` 
should assess “the damages en the evidence | molten silver and 580! sovereigns close at hand, 
before it, The difgouliy of estimating damagea | He was, оп thbse fhots, found guilty of the 
is no gropnd for поё awarding damages or for | offence of attempting ‘to melt sovereigns 
Awarding nominal damages, e sm 09 punishable under Rules 21-A and 28 of the e 
JOSEPH v. BHEW BUX _ * 615 | Defence of Badia Consolidaíidn Rules, 1915; 
Damdupst, See HINDU LAW, рамро. and accused No. a who supplied him with the 
РАТ .. 41g | BoYereigns was convicted of abetting the 
А Е offence. The consent іц writing, as required 
Death of, old decres-holder байи a son by Rules 30, provided only for ipitiation of 
who issubsequently adopted, ана ‘a daughter ; proceedings against accused No, 1 alone; 
the deoree can be executed by the кш and | neither the naturre of the offence nor accused 
not by the son. See DEOREH > +976 | No. 2 was mentioned, The acoused Raving 
| applied to the High Court :— 
Held, (1) that &ooused No. 9 was entitled to 
an acquittal, the. consept under, Rule 80. 
having been silent about иш; 


Debtor and credhor—Jniterest on debi— 
Creditor, “an alien enemy firm— Whether in: 
terest on debt ss suspended from the date of the 
hosislftes: to thedate on which the enemy frm 
obtained а lacense to irade, *(a) ‘shat the conseont in qneation’ waa по" 

A'debtor indebted to.an alien enemy is not | inoperative as rpfarde aqpused Мо. 1, though’ 
'entitlegto suspension of interest on his dept the nature of “the ргосвейтв | fo be initiated 
from the outbreak of hostilities to the daté on | againsc Kim was notespecified; 


‘which the enemy om obtained a hoenga to ' (8) that 5050858 No, 1 was guilty of attempt ° » 


trade В 
М to melt sovereigns for the eonly act that re- 
зе MAHOMED ABN о, BERTH OLD Виш mained unperformed to complete thé offenge 


of melting the sovereignà wa% the fina) aot ot 
Decree —Ezecution to ‘swecute the-Applica- putting the sovereigns into the molten ever | 
ә 


tion made by adopted son of decree. holder— | in the oruoible. . 
Decres-holder hawng daughter's son—Right to - ^ RMPEBÓB p. ABU HASAN .. 747 
‘apply. : . * 


A deoree permuted the decree-holder to open 
fa new" door gn- the wall of ‘his heuse;^ The 
‘decree-holder died afterwards: IMaving him 
surviving a Bon who.waa given in agoption in 
"another iamily and a daughter's son.” The 
‘decrea- holder's 8 son apphed ‘to’ execute: the 
decree. е 


Held „dismissing ‘thd ` application, ' that the Delay excuse of Ses LIMITATION AOT 
‘Applicant, by virtue of his adoption, must be ao Я а" Н 


Dekkan Aevicultoristé Reliet Act 
x VII of 1879)-54 redemplson decree, obtained 
unter Dekkhan Agriculturssts Relef Act, whioh 
remains unexecuted, bars a second suit for 
redempiton,— 868 CIVIL PROORDUBE Сорн, 
a, 47, e e 732 


rtreated ag non-existent in. the family of hig z e i n1188 
-natural father forthe purposes of the exeou- Doddi Dhia of orspre—Domioria of | 
‘tion of the deoree, and that the-nearest heirof | сдосв, " eut 


the decree-holder was he daughter's воп, 


RANQHANDBA y MANUBAr « e er A Hindu‘or Mahomed#h who renonnoes’ hig 


domiole of ongin does not thereby subject 
, Defence of India Consolidation Rules, | himsèlf to the law of his domioilé 9f choice, 
1915, Rules 21-A, 28, 39, 30—Melting of | ^ MAHOMED Нал ABU v, Анла; `86 
‘sovereigns—A itempi—In&tsatson of proceedings 
-—Consent in wr ing—Gonsent valid” though Basemtpte Ack (У of 1888), "s. pr 
natufs of offence not stated— Consent mention. | Acqusstion of easetfient—Peaceadle enjoyment 
sing accused by name only, without referents io | "Mere protests do Rot shi ad acquisition of 
1Offence, А easement, - . | e 
9 . 
ө » . . . 


1619} - 


: Fasoments Ack- (Costa 


GEYE 


t 


Whilst the plaintiffs were-acquiring а sight: 
to light and air throng windows and {айа 


A newdg opened by them in their wall, the defen: 


dants gerved notices-on them twice objecting to 
the maintenance of windows’and jalis :— ` 
Held, that the шеге giving of notices did not 
serve to interrupt the ,peaceable enjoyment of 
the easement by the plaintiffs, Because obstruo- 
tion or opposition to-enjoyment must fiud ex- 
preesion | in something. done on the, seryient 
tenement or in legal proceedings, . 
BAI EUVARBAI v. JAMSHEDJI «+. 709 
Enemy Trading Act e of 1900) 5.13; 
Sed WAR 2 
Evidence (I of 1873) S.8. — Evidence of 
accomplice— Oortoboration— Statements made 
by acoused to Police pointing out the house and 
varius places inthe house in which ‘theft--was 
commitied, do not constitute corroboration— 
. Evidence of condydt of acouteg. 
. The accused was conyioted of theft on, the, 
evidence of ‘an accomplice, whlah was treated 
ag corroborated in material partioularg by the 
depositions of а Police officer and the complai- 
nant tá he effect that the acouged pointed out 
- the hoüge which he had entered on the night; 
of the offence, and tha various places i in the 
house connected with the offence, On appeal:— 


. Held, (1) that the evidepoe of the Poliae" 
officer and the complaingnt as to the pointing: 


- out of the: various places by the acoused was: 


~ 
е 


A 


-really evidence of the conéqgsion of his guilt 
made while he was in the custody ot the Polioe* 
officer and waa therefore inadmissible euuder 
вв. 25 and 26 of the Indian Hvidenoe*Aot, 1872; 


(9) that the evidence could поё be treated aa 
evidence of.conduot, “врагё from -the® aocom-. 
panying statements, under в. 8 of the Aot; 

(8) that the statemen& made by the Police 
officer to the complainant’ in the presence of 
the accused that hé'(the accused) was going to- 
show the various places connected with the 
theft, was not admissible under explanation 3 
to s, 8 of «Мае Ast; first, because the conduct 
_ apart from the ascompanying statements was: 
not shogn*to be relevante and secondly, 
beoause under the oirournstanoes seach a etato- 


mené could not bg said t@affeot the conduot of 


the accused. 


• . 
рсе HIBAGOBAB ^ ~ e T 
. - 
E 90 = ee e * 
о + х 
е 5 е 


-INDES > 
-| Evidence—(Conid.)' | 


T 5.8 


— 8, 25,—Sea EVIDRNOE ACT, 


.8.8 eM 
‚ ——-——8. 26.— 8%, EVIDRNOH ACT, 
. e. T24 


* 

. ——S.  $0.— Co-accused — Gonfession— 
Amount of cbrroboration—Confessian as evi- 
dence agasnst the accused. 

At the trial of the accused tor the murder of 
his brother, the prinoifal evidence was the, 
confessions of his two accomplices who were 
tried jointly with him for the offenoe and who 
implicated him. It was also established ab. 
the trial that the rélationg between the two 
brothers were very strained; that the accused 
who had a family to Sapport but no means to 
do so was continually importunsting his rich 
brother for agsistance which was continually 
refused ; thas about a fortnfght after the dis- 
appearenoe of the deceased, the восовей opened 
his brother's bin of rice and made free with 
Фе grain and gave on several occagjons rics 
from it io his accomplices ; that threa montha 
after the event the accused told a villager that 
his brother had gone for medical treatment to 


Miraj and repeated the story a month later to 


the Bunge, Forest Officer under whom the 
acoused was workirfg ав а coolie; that when the 
„ огорв Wad been got in, the acoused began to 
* ast his bro¢her’s tenants to pay their rents to 
him ; and that the һсоцвеф reoeived а letter 
through post purporting to b8 written by his 
` brother agking him to collect she rents and 
pay the agsewsment :— 

Held, by Scots, С. J. (agreeing with Heaton 

J., but differing Тош Shah, J.), that the con- 
fessions of the co-acoused were &videnoe againat 
the accused, inasmuch as there Was testimony 
independent of the confessions which, affected 
the accused. by connecting or tending то oon- 
пес him with the orime. 
Per Scott, O.J.—" Where the contession б! a 
co-accused 18 corroborated by other evidence, 
it matters not whether, in proving the case at 
the trial, thé eonfession prgoedea inq other 
evidenoe, or the other svidgnoa precedes the 
conf&ssion.’’ = 

“In Emperor v. Gangappa Kardeppa, 
Macleod, J., went too far When he ssid in that 
саве (p. 176): "The confession of & ao-Meoused 
btands on quite a different footing to the testi- 
mony of а? acoomplice, which the Hyidence 
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Evidence (Conta). ' noc ды 
Аай as having в higher — value 
than a similar evidence has according to English 
law.’ Thereis no difference between the law 
in England andthe Јат: in Indja; exoept in 
regard to corroboration of acoomplfse by 
acoomplica evidence, ^ 


“Ag regarda the confessions of erry thé 
"Indian law has no counterpart in England, 
but for the purpose of admissibility such con- 
fesaions stand on the same footing as accom- 
flice evidence and their weight must depend 
on the circumstances of each case.” 


Per Heaton, “J.—"The rule ia thata man is 
Ф 0 to be convioted solely on the, confessions, 
of co-accused persons ; and 15 follows that hè 
must not be convicted oy ®uch confessions to- 
gether with evidence of the ordinary kind 
whioh is trivial or unimportant, For во to 
соцуісё him wouldebe in reality to disregard 
the. rule. But in this oase we have, apart 
from the confessions, a body of evidence and 
and ciroumatances enough to support а. oon-, 
viotion, ifthe evidence ig, aooepted ав free from 
untruth or exaggeration or serious Mistake or 
distortion. Therefore, we are entitled fo take 
the confessions into ‘consideration and in doing: 
go we must consider together the evidence, the, 
circumstances and the oonígssiong, We should 
поё, 1 aeeme to me, divide the material into 
compartments and say the confessions eof 
themselves are insufficient, the evidence i із a nof 
altogether convincing and therefore we must 
aoquit. ё is поь as I, look atita gage of the 
weakest link ine chain,” 

Per Shah, J,—" The limitation. laid down as 
to the use to be made of the obnfessiona of the 
acoused agatnate co-acoused ia поб created by 
the High Oourgs, but ів based upon what they 
hold to be-the tru? meaningot the proviffons 
of the Indian Evidence Aot, and if I may res- 
pedfuly add, upon sound sense. The rule, as, 
I understand it, requires that before aoting e 
upon such confessions the Court should insist 
upon independent corroboration from, other 
evidenbe im the oase in materjabparsioulars, 
partioularly as to She identity of the acoused,”? 

“Talso take it that there ig no rule as to 
what would constitute sufficient independent 
corroboration in а partionlar oase, That must 
depend on the ordumetaneas of, that oase, I 
desire fo reter, "however, to two 'coheiderationg. 
at the start; iret, the evidence, whioh i is sup- 
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[Von Xr 
idence—(Coníd.) . zo £4 d 


BEPORTER | J 


' pasodeto afford independent РЕТТЕ muat . 
~ be in itself reliable and not doubtful evidence, 


which is treated ав reliable in consequeng of 


' the confessions ; otherwise it will not be Inde- 
; pendent coroborakon, 


* Secondly, the value of 
the confessions of tha acoueed against a oo- 


| acoused, when those confessions асе retracted 
"at the trial; is wery low.” D 


EMPEROR v. BABITKHAN . 448 
—~s-S. 91. 
CODR, в, 164 


бев ORIMINAL PROCEDURE 
+ 1065 


| ————S. 103 —Burden of proof as to parti- 


cular faci—Railway | Adminisiraiton —— Risk 
Note Form B—Loss of. goods—Burden of pfoof 
to show how loss occurred. 


The plaintiffs consighed on he defendant 
railway oertain bales of cotton to be conveyed 
from Abmedabad to Oaloutia, under a risk- 
note whereby the plaintiffs agreed to hold *the 
railway administration harmlesg "tor any losg 
except for loss ofa completes consignment or 
complete package due to the wilful neglect of 


| the railway administration or to theft by ог 
wilful neglect of ita servants, provided that - 
wilful negleot was not- to be 


held to Anolude 
robbery from ^a running traip: The. balese 


' were loaded in а closed waggon which wag 


sealed: All waa right till the ёҳдіп whioh car- 
ried the waggon reached and lett Ankleshwar, 
When.the brain „ геаоһей -the next station, 
which was ‘Surat, ope of the doors of the 
waggon was found to be open: and оре of the 
Plajntifis’ bales gras missing. The person 


' found in possession of cloth from the mussing 


bale was convicted and sentenced ; but at the 
trial there‘was-no finding that any railway 
servant tookany part 1n the theft of the cloth, 
The plaimtifis having sudd to recover the value 
of the migeing bale from the dafendant rail. 
way сошраћу, the ёца] Judge held that ag 
there was no evidence that there was а theft, 
from the train or that the le waa lost whilst, 
the train was running, the defendant railway 
company had failed to prove the thefs from. 
the running train; and, pagged д. deoree jn 
plaintifis’ favour. The  defgndant railway 
company haying applied to the High 
Court $, — e 

Held, thas fnasmuoh as tha plaintifia wished- 
the Oourt to believe. that thera waa wilful 
negleot or theft by railway ssrvante, it lay оп 


“\ .. то ае absence of proof of wilful nogleot. or or“ 


* ontfoni#, Cope, EB бм. 


2 і ` 


| separately in reapéot - ‘of each such workman, 


. { 
1919] - -- t 


` Ẹvidenoo— (боло. jis 


the plaintiffs, ‘under -s, 108 of the Yrfüiae-- 


Fividenoe Act, to give progt of the faot, - 


theft by the railway servants the Administra- 
tion is to be held free froni responsibility. It, 
however, neglect of theft by railway servants 
is proved the ‘Administration will escape 
ability for bse if ‘proot is ‘given “of robbery 
“from à running train, ko, ° 


B.B. £O. I. RAILWAY v. вачонноңра 
OHEOTALAL & Оо. . 119 


m cde Ч 114. ELS -RVIÜENCH ÁOT, &. 80- 
. 448 


PUT mE oe - А ae 


—— L— S.183. See EVIDENOB AOT, s. 80 
: ©. 448 


iy: ism = oe 


Execution Proceedings, applicability. of 
the rule of rés judicata to. Sea” ОгӯІ, PRO- 
*844 


, Factories Act, \хп of 2911), s. ^29 (1)— 
Manager of a Mali — inyployment of -workmen 
to work after the prescribed limg—Liability of 
Manager to be convicted and nad ра: 

rately. in respect | f each workman, Е : 
e The "апав of & mil who: -employa a 
number of. workmen.to work in his -mill- after 
7 P, M. is liablp to be convicted and sentenced 


.under the provisions of s 41 (a) read wish; 
в. 29 (1) of the Indian Fgotories Aot, 1911.- .. 


- HMPEEOGR 0. JOHNSON «+1059, 


——S. 41 (a). 
a. 39 Q in 


"Fire jd by a ark from: an engine, See- 


RAILWAYS AOT, в, 19 Ы we raos: 
Ф. 


Fore: ign Court, an order refusing t to restrain 
defendant by an injunolion. from eproseoutin g 
his suit inva, is not a judgment and cannot ba 
appealed fron заза PATENT, ор. 16: 

955 


See "facronins . ‘str, 
` 41059, 


T Porteitare of ‘deposit, und Brass ‘до. 
` Bes PRESS AUT. g. 8 (1), .. 867 


voor 


‘ Forfeitttre ot tenancy, aw denial of land=. 
lord's Ив, - See TRAUMA OP .PROPERTY: 
Aor, в, ып (.. . 7? es 655 


‘Fraudulent tasnetel. * С? TRANSFER on 
фворвату AOD. в. 68. - г ает ae 


р. € 


e EJ 7. v7. 








' вісов. 


„четкой from 
"aomioile of origin and permanent residence in 
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' "Ghatwali Tenure 


. 
b: LAND.LAW ‘OF 
! BENGAL, 


- ' 869 


“Halai Marona; law of "—— and tn. 
heritance applicable , to—Hindu law applies ta 
Halai-Memonsef- .Kaihiawar th matters of in- 


- herttand and succession-; Oustom—Domictle, 


ohange of, by а Hindu or Mahomsdan, does not 
ohangs ђе péreonal law of the party. 

A Halai Memon, domiciled in Porebunder, " 
in Kathiawar, died intestate in °Bombay leav- 
ing movable and immovable properties in 
Bombay and .Porabunder. The plaintiff, hie 
daughter, brought a яп against, her brother 
for a share in her father" 8 estate according to 
Mahomedan law. The Court of. frat insianod? 
Held that she was entitled toa ahare in her 
father’s estate ag he was governed by Mahome- 
dan law in matters of inheritance, and succes. 
sion,- On appeal.;— i m 

Held, reversing the de®ree of © the lower 
Court, &hat the plaintiff's father waa governed 
by Hindu law.and not by Mahomedan law in 
mattera of inheritance and su on; and 
that she was not entitled to any share in his 
estate. 


: Tha Memons of Kathiawar of whatever group 
or geot follow the Hindu rule of succession and 
this conolusion is supported ав to Porebunder 
Метопв partloüiaefy ' by a large number of 
inatandbe in which widow and daughters have 
been exoludéd ‘from ‘succession, sons have 
divided the property with fheir father in hie 
lite-time or equally ‘with eagh *other after hia 
death, aud the right of predeoenged brothera’ 
song toe share with their uncles has been 


р fopaatedly’ ' recognised. Al! these resulta are 
. {hoidental-to the Hindu and not to the Maho- 
i ps system, 


“те is по principle recogaiaed by the law 


. administered i in this country upon* which a 
."Hindu'sor Mahomedan’s possessions mgayebe 


distributed рату Ъу one law and partly by 
"another according to the locality of the poases- 
They must all fall under either the 
law of the rgigion or the customary law of 
the community, There is цр lez loci for the 
purpose ‹ of distribution, LE 

- Permanent residence in Bombay does noí 
* necessarily import the Mahomedan,law of 
succession for one hose ‘ancestors were con- 
‘Hinduism. Severance {бш the 


Bombay would, in the case of persona falling. 


е 
t А °% x 
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Halai малоле) 


within the purviéw of the Indian Stiocession 
Act, effect ohange of domicile and with it'a 
change of law, êg., from French to Anglo- 
Indian or Portuguese tò Anglo@ndian but it 
would not change the law of succession for 
Hindue-or Mahomedans, 


Ф . è . 

A Hindu or Mahomedan who renounoes hia 

domicile of orjgin does not thereby aubjeot 
himselt to the law of his domicile of choice, 


* MAHOMED HAJI ABU v, KHATU BAL... 85 

High Court, _Jurisdiotion ‘of, to stay a 
gtit in a mofussil court, з See OIvIL PRO- 
CEDURE борн, н, 10 .. 988 


Hindu Law, Acceler&tion — Widow's astats 
— Widow's powers of surrender and alienation 
distinguished—Surrender must be absolute— 
Oonsent af feversioffer to alienation by widow 
effect of—Reversioner taking mortgage from 
alisnee— Whether it precludes him from виб. 
quently aqusstioning alienation, 

A distinction must be drawn between a 


Hindu widow's power of surrender or renunoi- 
ation, and her power of alienation for пеоёв- 


sity. 


A Hindu widow, oan тепорпов in favour of 
the nearest reveraioner, if there be only gne, or 
of all the reversionera nearest in degree. Фп 
this oase she accelerates the estate of the heir 
by conveying asbgolfitely and destroying her 
life estate, But su@h surrender must be not 
only absolute bi% complete, the reason being 
that it ia based on tho effacement of the widow, 
Впоһ surrender oan only Бе iff favour of the 
nearest reversioner or reversioners, 4 ie 


An alienatio may be in favour of any опе 


the 


the widow had, 
, attained sufficient maturity to comprehend 
ihe'nature of the aot. 


PORTER . ! 
e 
indu ‘Law—(Conta.) 


* BY -taking from the alienes a mortgage of 
property which inolwdes part of the property 
alienated such а reversioner does not preflude r 
himself trom 1 disputing the validity of the alie- 
nation on the widow’s death. 
RANGASAMI v, МАОНТАРРА 


— Adoption opfather’s firs, 
cousin—Rule of Yiruddha Bambandha. 

Under Hindu law, the adoption of the 
father’s first cousin (father’s brother’ 8 sont is 
not invalid, 


MALLAPPA v, GANGAVA 


^. 640 
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——--—Benior widow can make adoptign— 
Junior widow cannot adopt -without sen 
widow's consent unless - she із authorised A far 


husband—Indian Majoriiy Aci (IX of 1875)— 
Adoption by a minor widow pot invalid. 
According to Hindu law, as prevailing in the 
Prefidenoy of Bombay, the denior widow; hat 
is the widow married firat, has tHe preferential 
right to adopt» "She does, not require any 
special authority from her husband or from 
her husband's Sapindas; but the junior widow, 
unless the ‘adoption by her i it, consented to by 
elder widow, "does require a Special authority 
from her husband, e 
^A Hindu widow, who was about fitteen yoars 
of age and who had been marie for two years 
or more and living with her husband, took a 
boy in adoption, *À aulé having been brought: 
to ohallengé the adop&ion on the ground that? 
adopting widow: being a migor,:íhe ` 
adoption was invalid :— 
*. Held, that the adoption was valid, because 
at the date of the adoption, 






but to prevail beyond the widew’ a life-time it BASAPP v. BHIDRAMAPPA . 317 
must be for necessity, | = EM 
The consent of the reversioners to an aliega- ——— — Conditionals adoption. Adoptive 


father giving an ‘annuity for а religious pur- 
pose out of ancestral propgriy contemporane- 
ously, with adoption —Assent of ihe natural 
father of the son to be* ce a id 
annuity not valid: 

' At the time of taking the defgadant in adop- 
tion, the adoptive father who was in» possession 
ot ancestral pgoperty exebuted a vyavastRapatra, 
with the consemt of th® natural father of .tha 
defendant, whereby he, directed that a sum of 
Rs. 26 should’ be paid avery yfar for the pur. 
pose of lighting lamps iy в temple namede 


tion’ by the widow does not operate propri * 
vigore to validate it, but it affords presumptive 
proot of necessity. Sach presumption can how- 
ever be xebütted.. e D 

Held, therefore, bhata deed of gitt Бу the 
widow could not be validated by any consent 
of tha reversioners, А 


А presumption reversiongr is ‘nos bound be 
challenfe ‘an alienation by a widow Bf is^ 
inception : he is entitled to wait till the rever- 
sion falla іп, : 


. Ф * 
° . РА е 


1919] Er 
| ишда aw (Conia) .c d. 


The defendant having: disputed - the miah E 
-oft&he.grant;-— ^ > . . Я 


E Hela, ‘that ihe -gràn was invalid as mot | 


, hsving:been гесофпїяёй hy ougfom to be appro- 
_. priste at the time-of adoption or binding upon: 
` the adopted son in modifloation of, the atriot. 
rules of Hindu law. : " noua 

Per Hayward,; J-— “An. -agpoement entered : 
~into by a Hindu widow at the time’ of taking - 
~a gon in adoption, with his natural fathereand ` 
-making a reasonable .provision for her ‘ought’ 
“to be upheld as valid deoording to general ! 
oustom modifying the strict terms of. Hindu! 
‘law.e This. , Principle- -onnnot be extended to 
ressryaliona in favour of charities and religions 
endowments. | The burden ‘ot establishing any i 
‘such extension lies upon the ‘person seeking to 
* prove such modifications ot. the atriot. rules ot 
. 'Hindn law.’ 5 " аз 
, BALKRISHNA. LS „Вны rar YARATAN 
"аар! : 


. ec om 2 
TE ow o E 


NON ONE, Drorida | 


* country with assent of Sapindas whose assent’ 
б песоввату—Роњіоп of a widow in an undivid- 
ed Јата Оз ofa divided family Assent of 
nearest kinsman equally neceasartj—Rights Чо 
, Property not to.be disregarded.:_ | 
Under the Draviflian branch ot the Mitak- | 
shara law, in the absence ot, authority , from 
her deceased husband, a widow. may adopt a | 
.Bon with the assent of his male agnate. | 
In the case of an undivided, family the 'con- | 
sent must ba obtained by the widow within! 
that family ; 4t the father-in-law is, alivesfrom | 
"him: if not from the deceased Husband's | 
\brothers. . The assent of separato and remota 
*kinamen is-insufficient.¢ e" ^C 


The principle Ча the same'if the husband ' 


eana 





“© dies separate from his Kindred. "The widow ; 


-must still‘obtain the assent of her fa&her'in. | 


* law; ; if he be dead, cf the brothera or the other А 


‘nearest Bapindas.' Ig considering what 'assent 
Ча sufficient,’ rights ‘of property oarinot ‘be 
‘disregarded + and the widow cannot ‘be allowed | 
_ f&o'adopk'on tlie азаеп of remote’ relatives whin 
there are jet ones in existence, "de 


KANDUKUBI t. KANDUgURI 


t lifes 


к 2.9 488. 


-—— — Adoption | by a’ parson’ who 8 i patita | 
` Adopted son inherit? tothe property _of adoptive 
‚ ‘father who із P nid befóre his. disqualiji- 





M ~ 


А 
E Келн Е 


"1 a*goh зап luhefit to the property of his adop- 


4309 
\ mo Ux 
Hindu Law (Ом) T ч 
I ID EIS 'by adoptive Jafher—Prayais 
, ohitta о oures disqualification. 


; Сойер Hinde law:a person who bas become 
patita owing to his having sommitted a murder 
is mot disqualified from adopting a egn. Such 


tive father who was already separated and had 
"obtatned'hia dhare before his disualification. 


2 VAMÀN v. "EBISHNÁZI* el A497 | 


ANM ca s power of adoption—Not depen- 
dent on her inhsriting husband’a sstates—Adop- 
-ted son. his rights—Devesting of estate by adop- © 
tif —Jivai granis—Zemindar’ 8 reversion on 
failure of mala heirs Quay bs devesied by 
adoption. A : 5 

«The right of a Hindu widow to make au 
adoption to her:deooaged husband is not depen- 
-den$, on, her-inheriting his estate. She can 
exeroise the power, во long aa it ia not exhaust- 
ed or extinguished, even though the eptoverty 
“Was not vested in her. 


Tt is an explicit prinolple of Hindu law that 
an Adopted „воп becomes, for all -purposes, the 
on of ‘hig father, and that hig rights, unless 
curtailed by express toris, are in every reapeot 
a same as those of% naturel born son, 

SembB, that’ the only express text contracting 
боны rights of an adopted gon refers-to 
‘the “assa of His -sharing ‘tho, e heritage with an 

after born natural (aurasa) вп” . 


Hiudu lwyera do not'regard the male line to 
‘ba extinct or a Hindu to have died without 
male issue until the death of the widow renders 
othe ‘continuation of the line, by adoption 
Nera iT 


` PRATAPEING v. AGansinamar .. 496 


cce AAA of the son of a decres- older 
disentitles the son from жеш the decree. 
See DEOREE. . T16 


———-— Шайт adoption based upon custom— 
‘Whather' such fidoption is valid when tero a 
вой or brother alive. 
s Thé custom of taking an illatom son-in-law 
“ia the same in the Kamma caste and m the 
.Beddi caste. Е 
Thera is no o aħalogy between adoption p®oper, 
,the object of which, is ,primarily religious, and 
„Шабош affiltation, the object of which is secular 
"only : and the rules of Winda law do not apply 
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. e 
Hinds есер. Oo dete ^ 1 юз MCN zá ө. Ру „7 
té the latter, whioh.is regulated solely, by Ri ан а 


* опо, 

Ilatom affiliation is valid even though: the 
affiliator hag, a gon or an- undivided brother 
living. no Е 


NALLÜBRI v, КАМЕРАШІ , wr 908 


эл * 


М РЧ ы e c Ы 
— —  Allenatlon, by manager— Mitakshara 


—Joint family—Money borrowed.by manager of ` 


* joint family at high rate of interest—Legal 


necessity ~Neoassity ` for: жеш terma— ` 


Burden of proof. 


It dg Inoumbent' on ‘those who support а 
mortgage made by the manager of а joint 
Hindu family to show flos only that there was 
necessity 6 borrow, but that it was nof unrea- 
sonble to borrow at some-such high rate ‘and 
upon fome auch ferma; and if this be not ahown 
“the rate and terms cannot stand even “though 
the charge ba upheld; ' 

All tems of the mortgage’ in excess ‘of neogs- 
sity ага ошай the scope of the manager "s 
autkority, + Е Е E 

NAWAB; NAZIR Bigs v. RAO RAGHU- 
‘NATH SINGH | EV 


-—Allenatjon, by, Up шй. of 





newt reversioner—Acceleration of | slots 
estate—Alienatiort es on the . widow and 
the reversioner eh Se ‚ ‘ot 


On the deagh of a Hindu, his СИН "who 
succeeded to his property, made ‘if over to the 
father-in-law of his sister'm daughter for'thg 
benefit of the daughter and her husband (the 
plaintiff) for consideration. Later, "the sister 

‘passed a dooument-agreeing to the: ‘agrange- ` 
ment afd resigning her rights in the property. 


Whoglaughter Having died, both ‘the mother. 


and sister combined to dispute иш ^5 
to the property :— р 


Held, (1) that the plaintiff had а; good title ` 
agałneb the former, since | the deed was Буја 


Hindu mother fe hoireas of her „Воп for oon- 
sideration ; md 

(2) that the sister was bound by her “tree 
‘consent ; and that it had the effeot of validat- 


ing as an absolue Арай, thè aet of, her ' 


mother: 
PARRMRBSH  WABIBAI LAM fRaguavaioha 
t т: ‘ ...`908 
К. 
"EE tu 
° e 


A @istinotion must- һе drawn between a. 
. Hindu widow's power of surrender оѓ rethtioiad” 
tion, and her power of alienation for necessity. 


Ап alienation may be inefavour of any ona, 

" but to prevail beyond the vidow' 8 life-time it 
must be for necessity, NT = 

- The consent qf the reversioners to an aliena- 

“Воп by the widow does not operate proprio 

` vigore to validate it, but it affords presumptive 


proof of ‘necessity, such Presutaptión, oan, how, 
ever, be rebutted, ° 


ней, ‘therefore that а deed of giit ‘by the 
‘widow could not be validated by any conffont of 
“the reversioners. 


А presumptive reversioner ig not bound fo 
challenge an &lienation by А. widow af ita incap , 
tion ; he is entitled to Wait till the” tevoraion” 
falls ш, a 


‚Ву taking trop the alionee a mortgage of 
«property whiolf includes part of the- property 
alienated suoh a reversioner does поё preclude 
himselt frorh disputing the validity of thee 
alienation on the widow’ 8 dgath. 


-RANGABAMI GouNDEN v. -NAGHIAPPA 
.GOUNDEN, " "DEM 


— — Cutchi Memons =, 


À dooumerit written by а Cutohi Memon! in 
‘the nature of inatruotións to be given to his 
legal adviser, or to Фів relative’ nato the in. 
structions to be’ given to thé legal edvisar, for 
the disposition жі his 3 property may. operate вя 
8 wil, ' 


. Bfnapar v. MAHOMED OASSUM ui 


249 


—— араб сабаа of бағам 
—Mesxganiile transastions—Satilement - of 
account t every three years —Ruzukhatar Сн 


-capitalising interest, a 


- Оп the dissolution of a partnership, ghioh 
resulted in a loss, oné ofethe. partners passed 
an acknowledgment бо. the other (plaintiff), 
‘that he was indebted to him in the sum of 
Re. 1,022-12.0, This Was, followed, Љу thros 
more agknowledgments, each ona ‘of whioh waa" 
passed within time a and was forethe principal 
amount фо which | Interest acoruef due . waa 
added. Tihe. last’ evi these acknowledginenta 
was tor Ra, 9 OTL, The plaintiff having sued _ 
to recover Hs, 3, 600 (vis., Rs. 2,071 as prinoi- 
pal. and, Rs. 559 ав VEA on the. amgunt 

->° 
e 


e e 5 . 
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++ Impartible property—Mainien- 
ance—Junior members of-the family-— Custon'of 
, maintenance—Burden of proof. e 
А ` Apart fem oüstom - and from certain near 
relationships to the holder the junior members 
, of’ the family of,a semindar entitle to = 
impartible ^ ЕТЕГАН have no right. 
maintenance out of it. 


down to the date of-the suit), it. was I 
hat under the rule of damdfipat the: plaintiff | 
obuid "Hot recover more than double the - 
amount of the sum originally fgund due: — 

` Held, that both: ‚эв га matter. of natural 
inference from the successive acknowledgments . 

“and as а matter of Hindu law „there was no- 
thing to prevent the Court trom awarding the. 
full sum olaimed. » 


Per Scott, C. J. —"The decision in 1 Shanker 
э. Mukta must be taken subject to a recognised 
nferoantilé feage, that іпќегаві сап be, capita: - 
lized. between Hindus at the end of each year,- 
and a gortiors ho objection can be taken to the: 
oapitalization at the end of every three yoars 
in relation to meroantile accounts, where the 
yearly settlement of accounts has ceased - 
owing to the ceasing’ of the business. 

„Рег Shah, J.— "The rule of гер: requirgs , 
that tHe interes} in the courge of one tran: 
saction shall not exceed the Principal. But it” 
доев not prevent ах? agreement" between the 
debtor and the oreditor to* capitalize interéat 
at a stage when the interest ‘dost not ‘exceed 
the principal,” All jhe Smriti writera and the’ 
commentators are agreed _ that there ‘must be 
айе agreement between the debtor and tha’ 
oreditor to capitalize interèst in order to 

ejustify the oaloulatiop of interest in future on 
thesum made up of the principal and ih? 
interest thus agreed to be oafitahzed. The 
question whether that agre@ment should be in 
writing or mot ів one upon which the Bmriti 


writers are not unanimous, te eo 
2-0 


© °“Кшмл о. OHUNILAL ; ` 419 
—— — Debts— Father's debt—Debdt (0 to’ 
breach of civil duty as trustes—Debt not tant- 
ed with immorality—Sons’ liability to pay 
— Liability not affected ‘by а бидне at 
~ the time. ` it As А 
~The debt which a father Shas. top pay dete 
to а breach of civil duty as a trustee cannot be 
* regarded under Hindif law;as tainted with im- 
morality, and his sona are liable to pay the 
same, ` . 
The liability of the gone unde Hindu Jaw 
to pay their father’s debt, not tainted with 
illegality 0g ithmorality,, ig noPaffeoted by the 
faob that tha father is alive, at the v . 


There is no invariable cystom by which any 
_ members of the family beyond the first genera- 
tion from the J¢st holder can claim mainten- 
ance as of right, - : "s m 
"When ‘therefore the воп of a brother of the 
„las? holder claimed maintenance, and the 
, defendant (under ап ergoneous view thatby 
the general law'he was entitled to, mainten- 
ance) alleged a custom excluding his claim :— 
Beld, that the burden of proot was og the 
‚ Plaintiff $o prove a custom entitling him, and 
` not on the defendanta to proye one disentitling 
an P 


" MAHARAJA о OF JBYPORE 9. VIKRAMA DEO 
GARU ... 980 


—— — Joint family properiy—8Sale by 

а co-parcener of the entire property—Sale valid 
‚ to the extent of the. vegdor' 4 share in the pro. 
| poriy—Jaint possession ‘cannot be awarded to 
gurokaser— Purchaser entitled only to а declar- 
_ation of his rights, — à. 
i ‘Under the Mitakshara, as 'obinining in "the 
Bombay Presidenoey, а oopa?bener сар sell his 
own interesj in joint family propérty, provided 
there is valuable consideration tor.the sale. Tho 
со-ратовпет oan већ such interest even though 
the gale-deed takes the form, noteof a sale of 
his interst,” but of a sale of. the yml property. 
In Buch a’ oase, joint possession cgnot be 
given to the purchaser but merely æ deolarae 
sion that he has acquired the interest of” the 
vendor, whatever that may be in‘the particular 
property, and a direction that he be left to 
recover that interest by separate suit for parti- 
tion in which -GH necessary pptties and pro+ 
perties should be joined, 


. PARDU v. GOMA ... 218 


—— — Maintenance-—Jnpartible semigdary 
—JVunior members of éhe family- of oe Ider 


De n А : M 485 hgvé.no a right to be maintained ош" the 
: - Hilai *mémoris, Sea HALAI | esiate—Cusiqm of allowing maintenana- 
MEMONS 1-1 50 88 | Burden of proof. 
E i < . * ә ° 3 к l А А E 
. è ‘ P ` Е 


ы 


* relationships to the holder the junior, members , 


DEO GABRU: * р Bx 
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“Apart from-custom and‘ from certain near 


of the family qf a zemindar entitled to an‘ im-.: 
partible zemindary have no right to gnainten- 
anoe out of it. Ы. 


There if no invariable. custom by whieh apy 


membars’of the family beyond the fitst | gener- 


ation from thg last holder can olaim mainten- 
anoe, aa-of right; FE ines 


- When therefore the son: ofa brother ot: thes 
and the. 


last holder olaimed maintenatoe;: 
defendgnt (fnder an erroneous view that by: 
the general Jaw he: was entitled to manten- 
ance) alleged,a custom exoluding his olaime— 


Held, that. the burdergof proof was. оп the. 


plantiff to grove a custom entitling him, and 


not on the defendants to prove one анвайшар; 


him. e ^7 @ 
MAHARAJAH oF JEYPROVR v, VIEBAMA 
^.» 980 


— ——eManager, alienation by. See Nov 
LAW ALIBNATION | . 484 


yan ' i 


-~ Liability it Беер accounts, 


"Under Hindu law the manager ot a joint 
family ів. not obliged to keep ` accounts. while 
the family, remaing joint; and when a Partition 
ig asked for, Partition takes place of fte ; 
porty aa it exists in the handa of the manager, 


, RAMNATH v GpTuRAM en 1179 


———5- Marriage expenses, Lond 

Ag far as the joint family is cowcerned, it 
is considerad as one entity дош the -morüent: 
comes for division, and than each party gets 
his асби] shar®, Inthe meantime 1f there are 
any expensdi- ghich. should -be ‘properly in- 
ourred by the joint famiy purpose, (e. g. 
arriaga expenses) those expenses are taken, 
out tthe family property, and they cannot ba. 
debited to any ppartioulax.co-paroenar, А 


BAMNATH v. GOTURAM. a иә 


^ =a Mother— Share on partition. 


Under Hindu ‘Law, among Sudras, a mother 
ig entitiied toa Bhare when. the -property ig 
divided between the legitimate as well ag the 
jllegimase- sons of &he deceased, 


sr OHARAM t v. DAWIN ` 1172 


— — Partition Sudra’ s mother's share— 
Partition between legitimats and illegitimate 


THE BOMBAY’ i 


А fo^ 


, parties'in addition 
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HindaLaw—(Conif,) >- | * t’ 
e 9? 


sons—Lewa Kunbis of Changdev in Khandesh 

are Sudras. Я 
Under Hindu Jaw, among Budras, a tothe! 

ia entitled to a, share when the property.is 

divided between the legitjmate ав well aa tha 

| illegimate sons of the deceaged, 5 
The Lawa eKunbia residing at Ohangdev in 

the East Khandeah District are Sudraa, 


MANOHARAM v, DATTU .. 1173 
e. . 


- ———— Parüilion-- Manager not liable to keep- 


accounts! of joint family property —- Marriage 
expenses incurred after filing of suit bui before 
actual partition ars. іо be debited to the joint 
estate, ` ih 
Under Hindu law, the manager of a‘joint 
family ів not obliged to keep accounts while 
the tamily remains joint; and when а partition * 
ise asked ‘for, partition takes place of the. 
property ' 88 it sake in the hands of the 
manager, ' А С 

No doubt from the date ot the suit there is a 
severance of interest and for purposes of 
inheritanoa and succession the family membara © o 
are no longer considered joifft ; but it does not 
follow that thereafter until fhe jofit family 
property is actually divided it does not remain 


‚ joint. 


Asfaras the joint tamy fa concerned, н" 


“js considered aq опе entity until the moment 


comes for , division, „and then each party gets. 
his actual share, In the Meantime if there 
age any expensge which should be properly 
incurred bye the joint family purse, (e. g^ 


" агаве expenses) those expenses are taken 


out of tlte family property, arid they cannot be. 
debited to any particular co-parcener, ` 


. RANNATH v. GOTUBAM' ...1179 


— —* Reversioners— Mitakshara— Suit m 
for ejectment—Form of suit—Claim as, the T 
nearest reversionera—Proof, 

Those who claim the property of а separated- Sut 
deceased Mitakshara Hinflu as his reversionary 
heirs, must show that they are both his next 
heirs and within fourteen dégreca” 

Their Lordships accordingly copdemned tha 
plan of an | ejeotihente guit where tere warg 
fitty*nine ліпы p nearly twenty oiher 

the p&rson in possession 
of the property lett by a „separated : Mitakshara 


Hindu were joined pro forma, as being mgm. 


1919) -a ғ eo. Gai 
s е » 
` Hala aw—(Conid.) a t, *. 
‚ bera of the family though they advanced, nè- 
olalm, and ths sohame of &he action had. been, 
* to brigg into Court a large number of persons,, 
“more or lesa remotely akin in, blood, in the; 
hope of oueciug the defetdanfs in possession by. 
a mass attack, and'afterwards, to assign. the, 
fruits of victory to the parties entitied: by, 
further litigation inter se. е : А 


‚ МЕЖА ВІлан.е, BESANDBINGH . 283 





— Reversioners bound by a deoree аны 
Hindu-widow. бооч. - 
. Where the subs à of & Beceased Hindu Баз 
veated in a female heir a deoree fairly and pro- 
perky obtained against her in regard to tha 
estate ia, Їй the absenoc of fraud ot, collusion, 
binding on the reversionary heir; and where, 
in a guit the merits are tried and the trial ig 
fair and honest,'a Hindu lady, otherwise 
qualified to raprogent an estate in: the quit, 
dose not овавр fo be.so qualified’ merely owing 
to а personal disability of sdisavantago | 88 а 
- litigant: 
OHAUDHBI RIBAL ынан „V BALWANT 
SINGH i>, oe BLL 


—— — Decree , against widow — Binding | 


character of the decree on the reversionsrs, 

Per: : Hayward, J.—''It tharo should be “ro 
trial of the rights-of the reversioners, it would 
be unnecessary. to establish fraud to- exolude 
the trial from the rule in ‘thé Shivagunga’s 
case. If there should be a feal trial of ‘the 
"mights-of the reversiondts-the offeot would of 
courae W@-nullified~ by- Proof of fraud. “But 
there must be a-real-trial ofthe: rights of ethe 
reyersioners and there must also be freedom 
from fraud, in order to provoke the quein. -the 
Shivagunga’s case. 

- "The rule is a special rule applfbable to the 
peouliar position of limited holdefs under 
Hindu law and not.the general, angestrict. rule 
TOR nea pregoribed by в, 11,0f. the Civil 

Р ure Code of 1908. -Thie special rule hag 
.4o be applied with due regard to the- peculiar 
(Precautions necessary.in thia country. to pre. 

vant the exercise, of, pressure over limited 
female helders to the ‘Prejudios of tha tight. of 
‘the reversioners, The rule has therafore nob 
to be interpreted with xeferenoe to: tha, -agrict 
rules regarding-fraud аца irreguldriiieserequir- 
вй to validata deereas ofMerwise аав, under 
ithe general law. Qf proodtiute. 
а BAL KANKU 9, BAI JADAY 


....887 





ab Dingx . 






ноба Goa | eA vt 
‚ s 
SNP TAM. _ Мишаһага © Pul 
sister— Half sisier—Priority between. "AE" 
Under the Mitakshara, a full sister is entitled 


; $о-апоовей- in’ peeferouoe | to-the halt slater of the 


propositas. ie. 
` JANA t. BAKHMA . 308 

. А 

1—1 2зумбу—А4орйов— Senior in widow, . 
According to'hindu law, вв pypvailing in tha 

Presidency, of Bombay, the senior widow, that 


‚ is the widow married first, has the, Breferenila], 


right to adopt. - She does not require any 


. вреоїв1 authority from her husband or from he, 
‚ husband's Sapindas; but the junior widow, 


unless the adoption by her ів consented to by 


, the elder widow, does require в spacial anthori- 


ty from her husband? è 
. BABAPPA 0, RHIDRAMATPA ° . 917 
Deeres against fibi -Higrnoner 
Bound: by й. 

Where the estate of a deceased Hindu hag: 
yested.in a female heir a decree fairly and 





“properly: obtained against her in regftà to the 


estate is, in the absence of trandor collusion, 
binding on, the reversionary, heir;-and whera 
inva suit the merits sre tried and the tris} ja 
fair and honest, a Hindu lady, otherwise quali- 
fied to represent ap estate in- fhe Suit, does 
not cease to be во qualified merely owing to а 
р@зопа1 бану or. eer ы as a htl- 


gant. : i 
OHAUDHRI BRISAL веш 9$. BAMWANT 
SINGH” 7 - d ә ... 511 





T Accretion’ to COrpus-* AnttisLy to а 
widow—Arrears, ay 

A Hindu widow may so deal with tha income 
of her husband's estate as jo make it.an acore- 
tion to the corpus, It is & question of tact, it 
thet is any dispute, whetler a widow hag of 
has not so dealt with her property, .1f she hag 


- во dealt with ıt the assignes of the nef rdVer. 


sioner may be her legal representative.. 
' Plaintiff olaimed as assignee of next rever. 
Bloner.ot widow to. recover:arreara‘of annuity 
due to widdWewho-had madg them acoretion to- 
corpusz,.and: the annuity ip futuro вв à charga 
on the-proparty of the sppellant-defendant ;— 
Heid; affirming: the ‘decision of the High 
Court, that it wag a charge on the property, 
and the plaintiff was entitled to recoveg, 
.BAJA OF RAMNAD-v, SUNERA PANDIYA« 
ВАМІ TOYAR: š ... 885 
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Ирдан Davis) by its owne, Bee 
PREVENTION OF OAUELTY To ANIMALS 
AOT; в: 3 (а) '' ОЎ Sre 1096. 
` Hundi—Liability on—Principal and agent 
—Prinoipal not Bisclosed—Agenty’ authority to: 
‘bind principal — Description of agent’s adithority 
Alternative action on hundi and considera- 
tion at optióh — Name of person toebe charged ta 
~be clearly stated on the face or back'of insiru- 
ment-- Bills of Bxohange Act, 1889, s. 98— 
Nagatiabla Instruments Act (Act XXIV of 1861) 
2. 96, 87, 88. - : E 
The name of the person or firm to be charged 
upon а enegotiable instrument . must be 
@learly stated on the face or on the baok of the 
dooument, so that the ‘responsibility is madf 
plain and oan be instantly recognised aa the 
dooument pagges from hand to hand, and. fur- 
ther, that the principal’s name must ba 
disolosed in’ such agray that on any fair inter- 
preation of the instrument his name ie the real 
name of the person liable, |, 










- It is not open by way of claim or defence to 
show that@he signatory . тав in reality acting® 
for an undisclosed -prinoipal, "o, E 


- SADASUG: JANKI 


DAS v. SIR KISHAN 
PHESHAD ' : маг T 


‘Ilustrations—Siatute—Value of.. | 

The illustrations to an Indian Statnge are 
to be taken as part of the statute, °_ 

LALA BALDA MAL v, AHAD BHAH ... 558 
c al wer c9. oue ne a, 
„шаш Khatibkl, wesumption of. See BOMBAY 


REVENUE JURŞDIOTION AQT B, .4 (a) (1) 

І 9 2.1166 

ав» А s 

© Inams—Resumption— Wilful default. 
` Lands granted pro servitis impensis ot impen- 
dendis; 1.0., on bogpunt partly of services aigoa- 
dy rendered and partly of- services to be 
renqered- in'the future may be resumed for 


fe 


wilful баш — ‘ 
YAMUNABAI 0. LAGMANNA .. 820 
А Ingolvency Act (Presidency) - (zzz of 


1909), S. 8— Adjudication order wulmeni— 
Power lo ro-adjudifate— Insolvency Couri can 
passthe order оп Review —Procedure—Indtan 
Oontract Act (IX of 1872), Sec. 240—Pariner 
recewingeshare in profits but not in loss—Part. 
nership, ee. г 


/ Where а creditor Seeks to have а person re. * 


adjudicated insolvent againss whom ‘an ‘ad.’ 


THE BOMBAY tay raportan . 


, 

(Vou, XXI 

° е ә 

Insolvency Act—(oncld.) - е: So 
j&dication order has ‘been made but 


haa subsequently Been annulled, the pro- , 
per procedure is, not to appeal from the efrder € 
of annulment to the Court of Appeal by leave, 
but to apply бо -the Insolvenoy Oourt for 
review of the order of annulment under s. 8 of 
the Presidency Towns Insolvenoy Act, 1909, 


' The rder for annulment can be made not only 


at the instance ‘of the original petitioning 


oreditor, but of any other creditor, algo, 


. 190 


He JOHABMAL PANNAJI 
Р А b . . 
—- ——-S. 38 (b)—Insolvent — Order of 


, discharge— Suspension—Order takes affect at 


the end of iha suspended pertod—No final ofder 
necessary—Practice to the contrary not vahd— 
Civil Procedure Code (Act V of 1908), Sec. 50 

— wii against Oficial Asygnee — Suit for 
injunction—No notice necessary. 

. Afi adjudicated insolvent"obiained on*the ° 
3nd Ootober 1912 ar order of discharge m the 
following form: & 14 is ordesed that the ingol- 
vent’a dischargs» be with proteotion suspended 
for one year and that he be discharged as from 
fhe 2nd day of October 1918." No final order 
of discharge was made, The Snsolyent having 
acquired property in 1916—1817, tho' Official 
Assignee olaimed the property for division 
among the ineolvent’s oreditors ander в, 52 (3) 
(a) of the Presidanoy Towns’ Insolvency Aot, 
1909:— |. , 

Held, that the order of discharge became 
operative by itself on the 8rd Ootobar 1918 ; 
and the olaim of tad Official Assignee should 
Be negatived. ° ` 


The Preaidenoy Towns Insolvenoy Aot, 1909, 
makes no {further Proceedings necessary after 
вп order of вмврервіоп under В. 88 has been 
passed, -° т 


The prat{joe Prevailing in the Bombay High de. 


Oourt which requirer the insolvent, whose 
disoharge has been suspended, to appear and 
obtain the final and absolute discharge after 
the expiry of the period of Suspension has no 
warrant in law and cannot be upheld. 


MURADALLY v, LANG es .. 980 
q e 
Insolvent—Ac§uisisian of property after 
adjuditiation order bui befors final discharge— 
Alienation by insolvent bone ffe and for valus 


—Inié vention of Officlal Assignes— Validity -of 
Glisnation, eg var ї M 

g . 
©» г . Р А 


a 


1919) 


{ црвеуепй—(Оенай).. + o н 


a ee t 


The property, movable or, immovable, po- , 


. quired by an insolvent after the adjudication ' 
* sorde but before the final discharge, can be 
„transferred by him, ptovided, ‘the ‘transaction 
is'bona fide and for value and ia “completed ' 
' before the intervention of the Official Assignee. 

ALIMAHMAD р. VADILAL ы А a 849 


Tm 
Interest—Oontraot price—Award “ofi- ' 
In the case of the sals on acquisition otgan 
in tha absence of a contract to‘ the contrary , 
e interest onthe unpaid grios runs from the ' 
“date when the ' new owner enters into poases- 
: Bion, CU 


S'BATANDAL 9, моќ, ‘сомів ‘oF BOMBAY 
.' 
SU ow 14 
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é ———— Oppressive intérosi —Ocmpounding of 


interest not necessarily’ oppressive, z А 


By making short terma, loana and insisting 
.on onpitalieing he*interest immediately it falls 
due; а money- -lender , may pile up compound 
interest at an oppressive and ;pnoonscionable 
rate, But there-ia nothing irrelevantly: wrong . 
or oppressive im hla :seouring interest upon 
interes alter the interest has been due and 
“unpaid for a considerable time, - 

e ` -DADA BALYA MAT *. AHAD ЗВАН 
ке, enemy — Suspension of ines 

A debtor; indebted to alien " enemy ів not 

entitled to suspension ot interest on hia debt ` 

from thfoutbreak of hosgilities to the date on 

.Which the enemy firm, ,obfaingd a licerfss te 


59 


trade. : AL” ig 

i VALLI “маномар “as v. ur 

"Bgm б. 70 007 “у 186 | 
РТИ S: 


— — — The rule of damdupat dos fot forbia © 
ddpitaltsation of interes, ` o. E 







eader sut. Sse огуш, Рвоонровв 
. (О. Xxxy, n4), 


die tet of of grant | 
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Ses HINDU LAW, DZMDUPAT (PO 419 
: 948 + т 


| Nagpur— . к 
TN 


6 ° 
дейт? биа). x n an EE is 


was granted to the grantee aid his puirapou, 


„tradi, which went a grant to the male deacen- 
‘ dante in the male | line, and wat consequently 
reveriibte'on ‘the failure ot such issue. Не 
"Also alleged. that the jagir was resumble i in the 
Similar. cirongstances by force of special oust- 
_om in the Raj.” The defendant's contention " 
“in iaw was that the grant to афатвоп and hig 
| putrapoutradi conterred, an estate of inherit- 


ance dascendible to Jineal ав wells ан oollaterat 
heirs:— x 


: *5Held, that a jagir must be taken pfima face, 

to be an estate for life, although it may be 
“Granted i in ‘such terms ав to make it ‘hereditary, 
‘But tha terme of graft making it an estate of 
inheritanoe must be olearly unantbiguous. 
"C7 Held, also; that the works “putrapoutradi” 
‘in'the grant Of a jagir do пф confer sh estate 
of inherltance althongh in Bengali wille this 
limitation ‘oreates an estate of inheritance 
,descendible: even to female ori а femgle. 


"s BBI ' BRI“ “MAHARAJA „ВАМ NABAYAN 
SINGH v. "BAM „BARAN TAL ... 597 


"Жул! grant— Adoption by the diia; 

By the oustom of a family in the Ahmeda- 
bad District jiv&i or maintenance grants 
wore ‘Rade out of the impartible family estate 
»to younger sons With ; ‘reversion "to the estate 
< upon failure of malé' heira, widows not inherit- 
ing. In Ootober 1908 the д^ holder. of suoh 
^a grant діва witbout male’, isspó, | ` but leaving 
‘a widows.’ In Maroh 1904 she adopted a воп 
60 him: — o 

" Held, that the gon ‘inherited, the fivai grant. 


вылазь, каланат ... 496 


"чем 


; '- Jurisdiction “of Civil Court to arinina ў 


the adjudication under Bea Customs Acigis wade 
“in accordance with ‘ite provisians. See BEA 


ы |бевтомя' AOT, в. 167 (8) ' А e. 97 


1—~—of High Сои? — То stay а Suit in the 
mofussil Оо. Bee OIVIL иы: CODE, 


“в, 10. Loop mde . 968 


ы сеа + 


Kathordi, agreement to. work bust or advances’ 
Ses WORKMEN'S BRBAOH OF CONTR§OT AOT, 


o 


А “ander ‘thé \Liand ‘seq шїаїййоп > Act. 


1916 
' “ts КІ 1 
Khoti Settlement Act (Boni Aet I of 2880) ; 

S: 208—Юну in бейетенг regisier—Oonolu- | 

айн evidenos, `- gn si A 2 


7 Tha rule of gridenos laid down in 8. 30 of iho, 
Кой ‘Settlement Act,” 1880, tia. ihe, sentry in. 
‘the settlement regimer purporting to teso ‘the 
“thot that ihe interest of any ocoupanoy tenant 
“Ís not tranuterable shal?’ be condlusive svfdende, ' 
"eannot apply where ` according to a judgment 

Lanter’ partes’ tHe 1 ' person i relying’ ori the section ia 
“not an occupancy teffarit, “tor. ‘the Часе of. the 
* tenanoy of the ‘individual is nót conélusivély 
sattled by &he entry. 


e “Онго v. MADHAV ` 


eee 21— Recording. Officer's . авонон. 
.Finality— Mere eniry. енн, records -is %о{ 
such decision, А 
‚В. 91 of the. -Khoti Settlement Aot,.1880' 
uum eonclusiva: eortain decisions of the officer 
‚ defined ав the Recording. Officer... The , mere 
entry, ofthe name of some partioular persons as 
ocoupant is not inoluded among.those deoiatons, 
- What, ard contemplated. an conclusive. are deof- 
fiona 4 to ће 
‘complicated rights of tha hota, ` | : 
BHIVA.s;BABU -. 0 — 2205.3 602850. 


"Y Khurdah ` estate, 84 eo or 
“OBIBBA’ 1 «580. 


ве: ойл, 
E г 876: 


td eu" ie Sey 


А Kurandwad К Кн Т 
PHOQNDUER Bong, 6867. . 


- Lande acquisttión  Üonpensalion—Agres-. 
“mont between , Parties аз to the -а of, com 

—Such agreement binds the parties 

Offer and acceptance by lattr—Spscifio per 

formaincs—Oollectar*-Award—Land’ Aequisi- 

tion Act (1108/1891), Sec? -48—The Оу of! 

, Bombay Municip&l Aot шл. 1888), Beh. 61 

_ (m), 87, “91; 99,517,. Р 

bfhding ‘agteoment ав : to, the атир. of 

* compensation payable | tothe owner cof- pro» 

perty, which is notified by tha Government, 


ition for s'publio body :for-a pgu$lio- purpose, , 
: вап be made between the public body and! the! 
owner before the Oôlleotor haa made his award | 


EEA ae 


“for th City of Bombay, *wanted to 
eral mene te CONS 


THE BOMBÁY iyw Mürongu " 














] 


under.the Land.Aoquislion Aot, for.acquig. | "ifs 9nd И hewwarded less the plain 


e 
Land acquisition t (oait, ) • 


es: 
"plains. applied , to ` tho “Government to 


aoqulre it on the plaintifis behalf undgr the * 


Land Aoquisition Aot, Farther negoftationg. 
. Were , thereafter* resumed and the. «plain tiffs’ 
Engineer wrote, to the defendanti' Engineer, 


"after ап. interview: with the fatter, asking whe- 


tes the defeftdants where wiNing to. accept 
the sum of- 1,45,517.for the -property -aubject 
њо certain deductions. On 12th September, 
191%, „the Beorotary of the defendant com- 
Pany. wrote to -tho plaintiff's Enginger—"Tha. 
company In Willing" to` Rooept _ without pre- 
"fudioé ths sum of Ra, 1, 45, 517 inclusive of 


16 per cent, for . gompulgory acquisition, Sto. ^" 


"Thé "Майра “Commissioner approved ` of the 
“acoeptanoe of this offer, The Directors of the 
` defendant Company had ajso passed resolu- 
“tions ‘approving of the offer.. At a meeting 
before the Collector, who waa “holding inguiry 
‘ander the: Land Acquisition Aet, ‘the: above 
artarigement-wag tecorded‘by the Colledtor at 
"the instance'of the plajntiffa molióitor ‘and the 
‘defendants’: --Engineer, Subsequently the 
‘defendants’ ‘solicitor ‘wrote ‘to the plaintiffs, 
Xingineer' "that- tle defendaffis withdrew the 
Offer made by tham in their letfer of fhe 19 
September, The plaintiffs’ solicitor replied that 
cif. was not opsmto-the.defendanta to: withdraw 
from their offer which was focepted and aoted 
on. Bdí''the ‘defendants put in a olaim 
before the 'Oolleotop for Баг 5,71,660, ae 
compensation "for the acquisition of their 
property/: The plaintiffa, ‘thereupon, ' sued 
оор. ‘deolarasion thaí^there wags a oon- 
tract hinding on the defendants in terms of the 


[| -lattor!s. letter of 13th September junder -whioh 


zthe detendapta could not claim a sum |more 
than Бф 1,45,517 a8 compensation for their 
property in the .proosedings under -the Jand 
Acquisiti8e Act, that jt the Collector ‘awarded 
‘as compensation”: fore, than. “that | 
the excess amount would bglong to the 


bound to make up the sum agr 
defendanta new m 
contract, Беу 

thej atto 
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Ў дөн]: GENERAL INDEX.. T 
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' Land Acfiulettion— (Cone p. due Landw of Central Ргоуіпсе- (Сока) 
> g Ш . te 
want of mutuality because under в. 48 of the : 


‘paid In the manner therein stated, and that ‘in 
“default of payment only seven of “the morfga-" 
-ged villager should be foreolosede .No mention 
was mads of sir lands. The award was filed in 
Court under в. 525- of the боде бї Civil Pró- 
сейоте, 1882, apd a decree was passe® in егш; 
of the award, and on-June16, 1910, that deorea . 
wag made final as the foreolosgre decree, in 
‘which the names’ of .the seven ‘villages to be 
foredloaed,;were given, but: no mention waa, 
‘made ‘of the sir lands. -In exeoution the 
mortgagea-deoree- holder -elaimed oactual · pos- 
session of,the sir lands, in the seven villagos:— о 


най, affirming the deotes of the Court of 
the Judicial Commiavipner, that the conollia- 
‘tion award was a fresh origin of rights between 
Чё parties, and’although it eame into eris- 
tence in consequence of the rpgistered mortga- 
ges and the transactions thereunder, 35 waa, 
-both for the purpoas of enforcement and for the 
purpose of the application of s. 45 of the 
бапта! Provinces Tenancy Act, Q898, as 
Amendment by Act XXI of 1809, the transac- 
tion: between the parties which was the founda- 
tion of their rights and that secorfingly sub- 
871 of that 'seotion must be’ applied and not 
sub-s, 6, and the mortgagor having beoome an 
oocupanoy tenant of sir landa, the mortgages 
° degree-holder could only obtain symbolical or 
conatruotive possession of fhe sir lands, the 
physical or actual possession, remaining with 
the mortgagor ag oooupanoy-tenant. , 
“NARAYAN v. BALIRAM о "TM S 
s .9. 


W D : Mor 


` Land-law of Bengal—Ghaivali їв» 
Rights of ths Ghatwal and thafamily over the 


25 = 


‘property subject to the tenure. о 


Land Acquisition Aot. the Government’ could , 
withdfaw from: ‘the compulsory acquisition 
altogether if they Нкей,,: Thg Court of firat’, 
instanoe passed а „deoree "in: favour of the ' 

А plaintiffs in terma.of tha “declaration prayed i 
tor.. On appeal:— . ^ x EN A 
- Held, confirming the dearee of the lowar 
Court, (1) that the defendarite’ letter ‘of the ` 
j -12th September was an ойе and not а mere ' 
invitation to make offers and that the offer ` 
, “waa mado and accepted bythe duly authorised 

n agents of tha defendants aud the plaintiffs; ' ' 
i (af( Heaton, J. dubitante), that the offer and . 

acceptance amounted to an agreement definitely | 

fixing the compensation as between the parties 1 
themselves. whatever sum might ultimately, be 


* awarded by the Collector айй with an obliga- 


oy 1х 


( * tion gn either party to refund ‘апу excasse or. 
make good sny defictency ag the case might Бә; 

| * (g) ‘that the “agreament’ was arrived at fòr, 
^ the purpose of proeéedings under tha- Land 
р . Acquisition Act and could be specifically 
pg ES enforced by the plaintiff against tha “deten: 
dauber nd ee ey o ede 
| vo. (4) Haat the power of withdrawal ‘given to 
í Government’ by s. 48 of the Land Aoquisition 
e Act did not render the agreement void for want 

^ . of mutuality. ы m | 

Nom Рвивв:00. v.'MUNIQIPAL OOM- — 

MISSIONER OF BOMpAY: ` - 1014 


` Land Acquisition Act.([ of 1894), S..48. 
Sea LAND ACQUISITION ^27 eti 2015. 


"t 


' Land-law of Central Proviaces—Ceniral 
Provinces Tenancy Act (II оў 1898), 8. 45 fas 


ametided by Act XXI of. 1899)—Bir lande, , 


‘Mortgage registered befora the commencement of 


Wi the Aot-Conciliation Bqard'a awas, effect of- 


A registered mortgage, dated- January +17. 
16817 fitteen villages in Central- Provinces 
included sir lands, оп which: theta’ was: 8 


second registered Mortgage, dated’ December : 
11, 1884. „Оп Tyne 80, 1899, the mortgages . 
obtained the usüal preliminary decree for tore- , 
olosure in a snit'on both the mortgagés:" The : 
в conciliation | 


matter Was. then referted ato 
Board whioh made ita, ard on. february 20, 
1905, which provided that,the amount payable 


urfder the said decree’ should, be considerably { 
Apduoed, that the reduced "amount should be- 


108 * 6 


' Pottah tq four ghatwals mom 


Ф 


с ы the remipdari ofKaragpur in the 
Bengal the Ghatwali tenure is ordindrlly here- 


-ditary,'the estate descending to suelo nele 


member of the family as the femindar pp- 


"proves as competent, and it ів the right of the 


family so long ‘as they, have mala members 
competent tq perform the duties to have one or 
more of them" appointed ghatwals, but the 
incidente ot the tenure are «оё such ав to give 
the family any rights over the property while 
At is in tha hands of the ghatwali, 

x Wheie the zemindar on. being released from 
the performance of ghatwal duties,° gave the 
в of a family 
granting the lands (which were till then 


T uou 8 












- — 1818 THE BOMBAY LAW REPORTER Ivor. kx: — 3 
Ы R [L| e. n е Par) 
Land-law of Benga I— (Concejal) . z Land^law of Мадсаз—(0ома) .. 8 et d 
Sübdeok to the ‘ghatwali tenure) in ` porpatoity °, fhe Presumption in the cage of a.grant Ьу 
* абе annual ‘fixed:jumas—~ - - '| native ruler ів thatenot merely the land revenue | 
Held, that éhe members of the family other , but the вол itaelt, subject to rights.of agy-then " А 
than the four grantees: took no heneficisry | existing occupants, was granted, È 
-intereat In the lande granted: i ` The owners of an inant yillage known as a 
In 1878, the zemindar of Kparagpur, Raja Sawa Agraharam held-under a -gift made to d 
^ Теа Nund Singh, who “was released from the | their predeceagor by a. Reddi King in 1878, - 
" performanoe ef the ghatwali duties, granted a Thégrant was not fothcoming, bat it Was pro- 2 
Mokurüri Pottah of даап lands ‘to ftourpèr- ved that these “and similar inamdara had al- | 
ә`вопа who Were till then the ghatwals of the | wags regarded-themselyea and been. regarded ag ў 


lands granted. Ву а sale deed,'the 9th April | 
71907, the plaintiff appellant purchased certain . 
o shares in the -Mokurari lands from persons .' 
who alleged that they ог, their predecessgra | 
and the four grantees. дете, „members af- the : 
same family, that thetghatwali landa, had been } 
їп their family from time immemorial, and | 
-that the Mokurari grant, was made to the said 
grantefs on behaft of the family. .- «., .. ! 
БАЈА DURGA PRASHAD v. ‘TRIBENI SINGH 
LS о s X .. 569 


ы 


`o - - жск С ES ug 

Land law otjndia —Permasent setilement : 
—Highió minerals— Grant. by Zemindar of. 
tenure inands. within semindart does not pass 
right to minerals by implication:-Bapress: swords | 
fiécassar-— Вата bin HUN to тенг : 
-Fres tenures. : 

White'a Zamindar grants a деште, fe laps 
within hia zemindari, and it does not .olearly 
‘appeas by the terme of the grant that’ a right 
to the rginerals is einoluded, the:-minerals do 
not pass to the grantee, L wpe 


E 


orm 


2 





The same rule applied. where the tenure 
gr y the Zemindar isvasrent-free tentire, 
b RAGHUNATH ROY v. RAJA- ener 


А П ... 895 


Land-Law et. Madras "Iam. grant | of. an 
e village by Indian Ruiler—Kudivaram 
and elvaragi— — Jurisdiction of Civil Counis— 
Otinerships of the soil - of land in India—Whee 
ther in the Ruler or in the, eulitoator— Estate — 
Madras. states . Land Act (Madras Agel of 
1908) 4. 9, вир, з. Qd... . 

The ownership. ofthe soil ‘of, and in India 
has always been intha Sovereign or Ваё for; 
the time being. The,-faot hat - the Rulers 
generally colleoted their land revenue ‘by taking 
‚в shane of the produos is, ‘ndt evidence that р, е 
soil was nof vested i in and could' ‘not be grant. s 
! . ed by them, but rather supporta ine contrary ' | 
sesumption, 


© 














|+ “ADUSUMILLI v. AOHUTA 


full owner.and had.treated the actual .oultiva- 
tora as: tenants ate will These latter now ү 
claimed. to have-permanet rights of oooupancy, | 
and in- suit for ejactment brought by heir 
landlords pleaded the agrahram was an 
“© egtate '"" under я, B, s-sub. 3 (di of the Indian 
Невёдёев Land Act 1908, (Madras Aot I ot 1908) 
вой. that the juriadiotion of the Civil, Ооцтќа © 
жав thereby ousted ;— 


Hed, Ъу the Puyy- Або. РИ ‘the 
High Court. deoras that in the " ‘cage of -a loat 
inam grant there ig no -presumption that the 
grant was of, the. revenue only subjeot to 
any rights i ocoupancy.; that the agraharam ? 
“was not an '' estate ?! withine the Meaning of 
ithe.said section ; and that the Ovi Cear 


bad / 
jurisdiction to entertain the suits, ‚уз 


‘see, BAT 


o 


a 


o a 
o ы 
[i 


› 





+~<Acqtsisition:: оў. "оосиратоу ^ -righis— 
Eitate—permanently - “ssttled estats- or tem- 
porartly setteled semindari—Formal gettlement 
fucesiarij-"Madras. states’ Land . да (Mad, 
“ACEI of 1908), Ss. 8, 6,/8- 


be Thésettlermnent referred £o in, the definition 
of “estato” in the Madras Estates.. Land Aat 
(Madras „Aot I of 1908) я. 8. must , be. affected 
formall¢ and. thera msi. be. gumi recorded 
evidenos of dt. Е 


IN 


PE 


` "Where, нона, ан дуада 
-were-transferred to a zamindar in™6n -of 
monetary compensation.or reduotion of revenue 
-for the,acquisition by Gé@vernment of other 
-lands forming partiof a aattled estate, and -it. 
-was sought fo/infer therefrom"s .sétflement of 


‘the new.lands:=- > v ine 


"^ Belg: thag f no stich iffereñca should on mads, 
and that them was ngthing 6 ‘give the new 
landg'thé charaoter’ of Bacttled estate, 


BAJA‘ PARTHASARADHT 6. ‘BoMMAVDEVARA . P 
.. 699 1 


TRS 
ө 


x e 

гапе даб of Madras-(Colà) ° : 
„ang ryoti land — Acquisition of осоирапоу righis: 
under Madras Aot E of. 1968—Actwal possession- 
at the commencement of that Actis the test— - 
-Madras states Land Aoi, 1908 (Madras. Aot Т. 
of 1908), 8..6, 185—Maáras Асі. IV. of. 1909. 
8.8. a » е + т r ` 


Tanoa > ° г oe 
Under a..6 of the Madras- Estates Land Aot 


(Madras Aot I of-1908)'as explained by s. 8 of. 


Madras Act IV'ot 1909, every- person yho 
having held land*as 8 .ryot,. continuses’ Їп 
*possessiorl of such land atethe commencement 
of Kos 17 of 1908-obtsina permanent’ right of 
occupanoy in such holding, even though hig 
possession at the commencement: of the Act 
was without the consent ot against the-wishes 
of the landholder. . os | Е 
e Semble, thas subh, right 18 acquired: by the 
> tenant in posseasign, even though a deoree ptor 
possession: hig-bean passed againathim.<:- * 
' BREEMANTHÜ' "БАЈА "SERLAGADDA: v.* 
RAJULAPATI SOMAYYA 7. - ^. vev DAT 





—— Grant of village aa inani—Ie village so 
granted an'* eataig’ within, the Madras , Estates 
A Land 'Ad—Madrae Hstates, Lond. Act (Mad. 

Act 1 of 1908),°8s. 8 (2) (d), 8,153, 189. . 

‚ There із no- presumption! of law that ац 
inam grant of-@-village is prima facie: a grant 
of the land revenue only ав distinguished ‘from 
the land itself.’ Hach сава: must: be considered 
by itself; and the determfining/factors are the 
. terms of fhe рагиошег grant: and ^ the -whole 


oiroumstanoes connected thefewjth. : ee 
UPADRASHTA VENKATA 0, DIVI BETABA 
MUDU ^n. =- 2e ss e v. 996 


Land-law of Orjssa—Khurdah Hstais— 


‘Barbarakar, incident of. the office oj— Urani of 


villages in the Khurdah Hstalq*Grantes’s 

ight-to dismiss the Sarbarakar, and to -resume 
“havakari jagir lands, = 7 ae 

vakars in Khurdah in Orasa -had 

overnnfent no heritable ог trans- 

"n their office of Barbarkar or in 

“zaira, and: were-liable to- be 

hot, ..On dismissal they 


*CGENERABINDEX I г 7 
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x Ocouupanay rights of. tinantà—Pritatd '| 


1919 
' 
i .? 
· Land teet nah indt] a 
. è 


In 1861, the Government granted certain 
| mouszahs in Khurdah revenue {тее but subjecte 
‚ „бо the engagement of the Bharbarakar with 
| the Govgrnmerft for the period" of the then 
current :eotélement, which expired in 1880.. 
That Sarbarakari died in 1889 and „ав suo- 
ofeded ii,the dffice by his’ son, the defendant. 


1899 the defendant, though call upon by the 
grantees to exeoute an skearanama as Barbara- 
kar refused tó do so, and’ claiming to be a° 
fenure-holder 6olleoted renta from the tenants 
and misappropriated the same. The grantees 
thereupon dismissed him from his office and o 
bypught the guit to recover the lands in his 
' possession '— А 
, Held, that the grantees were the proprietors 
of the mouzsh granted, that the ddfendant was 
merely a Sarbarskar and not. tenure-holders 
: that his position was the fame aa that of à 
А Barbarakar under the Government, that his 
асы amountéd to misconduct, for which he 
dai rightly dismissed from his offica of Barba- 
' rakar, and that the grantesa were entitled to а 
deoree in өјесипепё and Possession of tha 
mousahs and of such: Sarbarakari Jagirs lands 
as were situated within the ambit of the said 
mousahs.* - ЖОН" 
' MOHUNT' PABMANANDRA DAS GOSWAMI v. 
.ERjgPA'BENDHU Воз" -> > ... 580 


.Land-law of the Punjub— Permanent 
iehures—Paois raising prastfmption of per- 
mani tenyre— Whether such presumption arises 
in. temporarily settled districts. $ 

Although the grigin of a tenancy vb 
be known, yet if there ig proved the fact of 
long possession of the tenure fy the tenanta 
and gheir ancestors, the tacto of? she landlord 
having permitted еш to build a pucca house 
üpoh it; the fact of the house ani ee 
there for a жегу considerable timq, of it having 
“been added to by successive tenants, and of tha 
tenure having from time to time been trans- 
ferred by succession and purchase, in which 
the landlord acyuieaced ог gf. which he had 
knowledge, Court is нае in presuming 
. thatthe tenure 1s ofa permanent nature. 


On the completion. cof afresh settlement in ^ 


Semble, that there may be'a permanent 
tenancy ва between subjects even in parts of 
India where there ів no parmanent aettRmens, 

MUEBT AFZAL-UN-NISRA v. ABDUL КАВІМ 

ў er С 500. 891 


~v "Babarakari јав, 
~4fement they 
"ngágernent 

Се 





1220 
8 
Lana. Revenue oe det? y “of 
1879,5, 154, Ses PANAL CODE в. 379 .. .351 


* Lend Revenue Sales (Bengal) Act (xi 
of 1859) S. Q (2) Revenue Law of Bengal 
~ Sale for arrears of Government: f476h16— 
“Megality ' arid ‘ “Trregularity — Distinction 
between them —'' Official Gasella "— Publica- 
lion in vernacular Gasetie untactssaty— Ben- 
gai Land Revenue Sales Act, 1859 (Aot XI of 
1859) 88, 8, б, *6, 88. 


e Failure to notify inthe vérnacülar Govern. 
ment Gazette the sale of an estate the Govern- 
ment revenue of which exceeds Rs. 500 18° not 

ean illegality which реу se vitiatés the sale ав 
having been made contrary to the provisions gf 

Act XI of 1859. 

Semble, that itis a° Sufficient compliance 
with para 9 of s. 6 of that Statute if the gale 
hag been notified in the official Gazette _pub- 
lished Ф Oaloutta? 


BHHIK SHARFUDDIN Lr , RADHA ОНАБАМ 
Das | | e 54d 
e . 
Landlord an®tenant adverse possession — 
Eviction qf | tenant by siranger. ` 
' Where, during the continuance of iënanoy 
the original tenants aro ejected by a stranger 
after open conflict and thee new tenants, pay 
tent to the stranger the, original, landlord’ a 
title is openly invaded and his titla ору 
challenged and je8pardied,;. ao that’ advorse 
possession comntences fo-run against'him even 
during tla continusnoe, of the orsginal,tenanoy, 
YAMUNABAT. v, LAGMANNA e С... 820 
[кй EN 
— Forfeiture of tenancy by tenant denying 
landlord’s title.” See TRANBFBR OF PROPERTY 
AOT, 8, 111 00Р o se 582 
~ag Notice to quit, 
TRANSFER QF PROPERTY AOT, s, 106 


к 


to. the Ina: See 
... 23 


Leases, agreement to, registration of. See 
REGISTER TION Am 817 „© ...1180 


Ганева Patent, Cl 12—" Suits of every 
description ”— Third party Proceedings, 


Third party provesdings fall within the 
wordg'suiig of every desoriptitn ” in ol, 12 
of tha Lettera Patent, n s * 


WELD & Оо, v. SHBR МАНОМЕТ? ies 


д is - gri m 
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o 
Letters Patent— (Genel). . gs ees ibe 
be 


2° Cl. 15— Judgment,’ meaning of— 
Order refusing to resirdin the prosecution of a. 
suit ina foreign Court is not a ‘judgyent— 

Appeal does noL ie from such. an order—. 





' Practice. 


' An'order refusing to restrain the defendant 
an order and jjunction from prosecuting his: 
suit‘in a foreign Court is ‘поё a * Judgment ' 
within the meafiing of ol. 15 of the Letters 


o 


Patgnt, and no appeal lies from such an order. ` 


‘VANIOHAND t, DATEMIOHANO ... 955 


36. Sá Отуп, PROCEDURE 
» 157 


zl cg. 


CODB, в. 98 


Lewa КЁ ад District,’ 
The Lewa Kunbis residing in Ohungder in 
ihe Khundesh Diettiot are Budras, 


МАМОНАВАМ v, Атто ^ 
(IX of 1908). 


4.1172 


Limitation Act- S.°5,— 


' Presentation of qffpeai bayone ime Dea 
exouss of— Guffidient cause, * : 












An appeal which lay’ to the Distziot Court 
Was: ‘presented, under competent legal advice 
to-the -High ' Court ; the. memorandum was 
réturried for presentation in the Diatries Court, 
At the time of presentation: an®:appeal- to tha 
District Gourt waa time-barred, but an appeal 
to the High Court, if it lay,ewo@ld have been 
in time, The District Judge onan ec parte 
Spplication admitted. the-sppeal without pre- 
judice to the questi®n of. hmitation, . The 
appeal was afterwarda transferred tothe High 
„Ооё, which шаф" вп order, under в. 5 of the 
"Indian Limitation Aot, that, there was “ во. 
cient dausp? ? for the delay :— Wem 

Held, MAE the order brightly made. 


Wheres Memorandum of appeal 1s present. 
ed boyoñg the’ prescribed period of! limitation 
the Judge ооа ‘enidoase upon it the date ‘oF 
presentation, and órdór that notice be give? 
the respondents, 


| BUNDRABAT v, Cortaqron: OF 7 


омы а 8— Disqualified 
Court of Wards Act, 18: 
disability entitled-fo ~ 


tion— Court of 
1879),.в. & 
A xe 


* 0. XXX1V,r1 *.. 





! . і = 
s С INDEX - E 1921» 
"bei - n Qu. 
ышна Ack—(Contd) “z EE 2 Limitation каа ) ° 


Poasegsion of the Oourt -of Wards ів possea® 
, sion of the ward, and disqualification under 
Té: 6. Mat the Court of Wards Aot. is not such a 
legal disability as is recognised, and enumerated 
in the Limitation Aot. 

SRIMATI БАМІ “KUAB v. 
MURSHIDABAD · 62 


NAWAB OF 
Digs 


i 


— —S. , 7— Disability of singls plani ges: 


Joins interest of other plaintif's— Mortgage made 
by saver al mortgagors—All morigagors jointly 
sntoresteds-Redemption suit can only be brought 
after making all of them parties. 2 

In 4895, the plaintiff's father (а Mahomedan) 
mortgaged hia property to the fathee of deten- 
dante Nos, 1 and 9. Thee mortgagor having 
died, his widow sold the equisy of redemption - 
о 40 the mortgagee im 1901 and placed him ın 
* possession of the property, although ‘sha was 
* entitled £o only an éighth share in ів, 
time, one of the mortgagor’ daughters (plain- 
tiff No;.8) had already attainedemajo£iby- : and 
his gon - (plaintiff No. 1) did so 1n 1908. 
, second daughter (plaintiff No. 2) was a -miuor- 
at the date of the suit. The three plaintiffs, 


Pi who owned thé remaining ` -geven shares, sued 


i» 1914* to redegm the mortgage, The lower 


Court held that tlie suit was barred ва regards ' 


e plaintiffs Мов. } and8 under Art, 144 тевд 
with в. 6 of the Lunitation Aot, On appeal :— 


Held, that, il пее of the plaintiffs who 
attained | majority more than three years before 
the date qf -the - inatitution-of she sut- was 
. qualified to discharge or тев the equity, ef 
redemption and the right waa indiviable, the 
suit having been brought wiithin three fears 
of the date when the youngest plaintit attain- 

` eà majority; was within vime, undet s, 7 of the 
Indian Limitation Aot? ` ° 


-GULAM GOUS v, SHRIRAM э... 
FEE „Ж Volt '» - - 
® 
— S. 22. 8% OlVIL PROCEDURE CODE 
- .. 869 


7 uod 
— — Ari. 
Divorced ww e—Oftaim for mainienance of her 
child, . Р 
А olain® by- a divoroad® аы wife: to 
recover arreara of maintepance ten her ‘child 
is governed by Art? n ot fhe Тойап Limita- 
tion, Aot, 1908. € - - + 


ALI MAHOMED Vv. RATIMA - 5 e. 118 
ee 
. % , . e 
. b 
- e 


At that ^ 





The: 


61—Arrears of . эы 





——Аг& 62—8ев СЕА нн aot, ^ 
ABT. 97 .. 632 


—— — Art. 97— Sale for arPears of reni— 
Reversa? of sale— Decree reversing sale— Whe- 
ther its operation is suspended by an. appeal— 
‚ Вет edis of purchaser at paíni sale ‘whose sale 
. is set aside —Is the remedy provided by 8. 14 o 
the Paini Regulation ecclusive-caBengal Patni 
Talugs Regulation (VII, of 1819), ss. 14, 16 
'—Indian Limitation Асі (XV of 1877, Bche- o 
dule II Arts: 68, 97. 

A paini taluq was sold for arrears ol reni 
under Bengal Regulation “VIII ot 1819. The О 
safe was reversed under s. 14' bt the Bagulation- 
on August 24th, 1905 the deoree reversing it 


‘ was affirmed on appeal “on August, 8rd, 1906, 


' The purchaser Was `a patty to the -prooeadings 
but was awarded no indemyty under, в. 14. 
“The purchaser remained in: possession till 
. August 38th, 1906, On September 14th, 1908, 

he gued the semindar (who had brought the 
t@luq to sale) to recover (inter alsa) @о much 
of the purchase money. as 5» zemimear had 


'rpeoelved). ^ ' 


Held, assuming, but not holding, “hat the 


‚ suit was competent and that іб was one ‘ for 


money paid upon gn existing consideration 
‚ which afverwards fails ™ that time ran {rom 
'eAugust 24th, 1905, aud that the suit was 
barred by the Indian Limyation Act, eh 


: Bohedule П, Art. 97. КИА 
Bemble, that such в suit$would really fall 
under Art. 62. o 


HUEUMGHAND 0, PIRTHCHAND —— Él 


—— Art, 113. Bee LIMPTATION ACT, 
ART. 144 . d. 506 
e o 

Art, 123°-Sust by héir—HBeeovery of 
dssiributive share. о о 

'- АФ. 7198 of the Indian Limitation Apt 
applies to every suit where ‘the plaintiff seeks to 
recover а distributive share in the estate of an 
intestate, e " o ^ 


SHIRIN ви v. BATANDALO e wee 884 





an Ae 444—-Ohowkidari:, Chakaran lands 
. Transfer to Zemindar—Rights of Pajprdars 
= йш Qhawladars Act (VI of 1870, Bengal). 
‚ ‘The respondent was patnidar of° vages 
under patnis granted by the appellan$ on 
Chowkidari Chakeran landa. situate within the 


" | : 
1523 


4 
, a, { . 
Limitation А сё (С. .) Кс жей 
"Y * 


villages. The Government having transferred 
the nds to the appellant, the respondent sued 
for declaration [hat the land. formed part of 
the several,” patnes of the lands? eottipments, 
and possession ;— • І 
Held, Ба the suits were not „suits, for 
+. specific, performanoe of contracts, - within Art, 
118 of Soh, a2 of the Indian Limitation 
Aot, 1877, butsuits for possession of ımmov- 
é ble property "within "Art, 144 and that the 
period of limitation accordingly was nob three 
but twelve years, 
e MAHARAJAH BANJIT SINGH BAHADUR v. 
MAHARAJ BAHADUR BINGH 


Eis 
—— —— Bee LIMITATION AOT, 8,7 T 


— — art. 181— Mortgage— Decres for re- , 


demption —4pplicajion to extend time for pay- 
ment of топву and to recover possession of 
mortgaged properiy— Limitation. 

The plaintiff-mortgagor · obtained, on the 
17:h Janry 1907, a redemption deoreo unde? 
the provifions"of s. 15-B of the Dekkhan 
Agrioultugists’ Relief Aot, 1879, Neither party 
ЗООК any "Bieps to execute the decree. The 
plaintiff having assigned: his interest to G.-G 
applied, on the 27th Bepjember 1915, to be 
allowed to pay the money whioh the plaintiff 


wasg required by the decree to pay and toget e 


possession of the property under the deoree:— 

Hel, by Shay J^, agreeing with Heaton, J., 
(Pratt, Je, dissentifg), that treating the appli- 
cation as one tœ extend time for the "payment 


Met debt, 16 was barred under Art, 181 
of the Limitation Act, 1908, ° 


Held by Shaha J., that even if the application 
7 be treated as ome not merely for the extension 

of time for the. payment of he mortgageftiebt 
but for the recovery of possession of the pro- 

porty, Фа in.terms it purported ќо Бә, it was 

an application for the execution of the dooree, 
and as such it was time-barred under Art, 189 

of the Aot. 


VASUDEV v. GgPar. „* . 687 


T — Art. 182 — Oivil Procedure Gods 
(Act V of 1908), S.. 1465— Decree — Execution ° 
— Burey — Application for -exscution against - 
surely. . , ab het 

The appallants became auretres for the de . 
tendant on an ét parte decree being, set aside- 
against him, Lhe-retrial of the guit ended in. 


е p 4 Zu 
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Limitation A ct. (Oenclá.) 2 * 9, 


1 decree against the defendant on 22nd March 


1907. The decree жав on appeal confirmed by . 


the District Court on 15th April 1908, ьа bye 
the High Oourt on 18th February 1911, The 
decree-holder spplied, on 20th December, 1918: 
for a transfer of the: degree for execution 
againat the sureties (appellanta); but the apel- 
lant contended that.the exeoution as against, 
them was time-barred as- no application for 
exeqntion was made within three years from * 
the date-of the trial Court's deorese. which 
alone they had undertaken to'satisiy*:— ° 


Hald, negativing the contention. that the 
application was within time, and thate the 
appellants Were liable to be proceeded againkt 
in execution under 81,2 of Art. 182 of the’ 
Indian Limitation ‘Aot, 1908. 


CHOLAPPA v. RAMOHANDRA 


—— See LIMITATION AOT, Авт, 181* 687 ° 


Loss of, package consigned to be carried by 
railway burden of proving how the loss occurred. 
Ses EVIDENOS AOT, в. 108 


| Madras Estates Lands Act (Mad. Aci I . 
2. (d). See ПАМПА ^ 


of 1908). S, 3, sub-s, 








OF MADRAS ... 547, 
622, 925. 

" es 
———— S. 6. Ses LAND-LAW OF MADRAS 
е 632, 627 

D e. 

~—S. 8. See LAND-LAW OF (MADRAS.. 
ГА sw -.. 682, 925 
9.153. See LAND-LAW OF MADRAS 
> ... 995 


————8.Ч85. Ses LAND-DAW OF MADRAS 
е ° wee 637- 


— 861 ° 


‚лә, 


—-—% 189, Bes LAND-LAWy OF MADRAS чаш” 


46 925 


—À— —Mahomnedan law Divorce- Talaknama 
— Begisiration-- Deed not tuscuied in presenca 
of Kasi or wife—Oommunication to wife within 
reasonable timo, en Sf Š 


A talaknama {feed of divorce) made by a 
Mahomedgn 1n the pfesence of witndises and 
duly registed ів vatid-in law, although it ia 
not made either in the presence ofa Kasi or 
the wife and not communicftted to the latter 
immediately on its. execution, provided eit 
e . 
LJ . e . 


199] .' . § GENHBAL INDEX": 
e . 
Matiras*Estate: Land ci tod). =m 


comes to her knowledge. - within a Л; 
time from the date of its өхес0ё'оп, 


-Iå yo RAJAHAB,BASULBAHBB: © ....1088 


—=—=©Изйнннапга lol by wife—Limi- 
tation Act, Art. 61° 

* -Aolaim bv а divorced Mahomedan. wife to 

м recover arreats: ot. maintenance for’ her.chfid ia 

» governed by Art. 62 of ihe Irian Limitation 

Act, 1908. 
ALI МАО ED v. FATIMA ‘MAHOMED 
ы . * ИРЕ ai ud 


B 


digne Roa pen add 
redomntign. 

^: Held; by the" Full Bench, Boot, с. 
and Macleod, J. (Shah, J., dissenting) 
mortgagor,’ "whp' haa brought a suit for 1 
E tion ара obtained.a.deorsa nisi which 
thé mortgagor nor the moftgagee haa 
fo bo made abgolate, сап, after the® ех 
of that “deores is time-barred, bring 
suit for redemption, š 

RAMJI BAPUJI PATI .», PANDHAI 
BAVJI Li 


. Municipal Act (City) Bon, Act 
` 1888), s. 61 (m).` See LAND ACQÛ 
—„— Representation — Buit against a - 
dsésased Mahomedan's estate represented by his 
widow апа step-mother—Daughier поі made a 
party—Sale in exeoution òf. the deoree—Datigh- 
e der not bound by the sale. ' 
A. money deorea, was . obtained against „һе |. 
eatate of в degeased Mahomedan, représented 4 се, 297. “See "BOMBAY IM 
by his widow and. his ‘stepmother; but his | MENT TRUSTS ACT, s. 81 
only daughter was not. made а party, cin : n : 
execution of the decree," “the whole estate . was ' —5. 300. Бев вомалу б 
• sold inclusive of the interest ot" the daughter. ‘| MENT TRUSTS AOT; s. ?1 í 
The daughter haying used to re&óver рое; |.——-—5. 301. Se BOMBAY fs 
"MENT TRUSTS ACT, в: 81. — 


Bion other share in the estate ; ogee 
" Held; that thè Oourt-sale. did, not pass the 
aS. 517, Bee DAND .AcQu. 
Bee kG stan es 


e 
—~— S. 87. See PAND AOQUISITIC 


+S, 91., Bee LAND AOQUIBrTIC 
—— —- S, 92. See LAND ACQUISITI( 









[ 
| 
interest of tho daughter, 88 she wae not a party t 
to the suit, ° e 

Н „ОЛУ 


MIRKHA id BHAGIBATHI б ... 899 


Municipalities Act 'Dietrict) (B 
IH of 1901), 8..96—Notic8 ojene:w bui 
. Permission from — Muni&tpality—'Té 
mentioned, in the pormit—Ultra®vires. 
The accused’ obtained permissiored 
Godhra Munioipslity to re-build his hc 
+the 2204, October 1915, unde» в. 96 


Maintenance, ‹ arrears "of — Claim а. Maho- 
modar wife—Limitation . 40, Arie 61. 

Aolaim by a divorced- Mehortedan wif to® 
‘recover Arrears of maintenance for her „ома is 
governed by Art. 62 of the Indian Timltation 


“Aot, 1908.., . |. - - 8 Bombay District Munioipalities ct, 1f 

Ant MAHOMED ED v. FATIMA sperms contained @ condition" that the 
MAHOMED. р e... 718 || -sion-was to. remain in force for six 

an ~ A MAS e from itg date. The accused was fo! 

` Majority Act (IX of 1878). See HINDU Duilding his house on the 8rd Janus’ 

ee LAW, ADOPTION e. . . AT | He was accordingly prosecuted for re-t 

А ERE i -without permission, but was acquitted 

Memons-—Outcht. ius CUTOHI MEMONS || ground-+that fhg limitation of the pèr 
ZU é * - 49 ;| Шераї.,, The Municipahity® having 


against the order of acquittal : — 

i Held, upholding the order of acqui 
„Heaton, J., that although the Muni 
“had power to sèy “that a work to -whioh 

© permission under я. 96 of ‘the Distriot 
;palities Аовћошӣ be begun within 8 


:———-Наші, Se HALAI MmwONS 
©: 


Minerals, righi 4o. : I LANb-LAW OF 
INDIA , е . ; . 895 


| |: 
| 


M-sjomder of Charges. See Pa 


"PÉOOEDURH'-CODE; æ 285 - ' .,,-782 1) time, it waa doubttul whether ‘it had p 
| wo vau. с 
' "e ө M f .»* 
. е е 
е 


" 
1294 


* 
i aue аа-аа, ү Ыы 


say that -a work must be: finished "within a 
Rive time. ors - 
Held, by Hayward, J., that the time limita- 
tion contained in the баве ов to e- build 
was'ulira vires and" a limitation not contem- 
plated by the Legislature in enacting в. 96 i 
*- ita present form in Bombay Aot tu of 1901. 
GODHRA Монев v HARILAL ... 255 


p—s. 161 (29-Order passed. ГЛ а 
Ед Couri— Bevision. 


^ Tie High» Court of Bombay ‘has-power, 
eunder в, °485 of the Criminal Procedure Code, 


to raviga an order passed by a Magistrajp i 


under s. 161 (2) of, the Bombay Distriot Muni- 
oipalities Act, 1901, ° 


-In тв DINBAI ЈІЈІВНОҮ KHAMBATA ... 755 


“Murder, doss hot disqualify á parson from 
making adoption. Seq HINDU -Law ADOP- 
TION I on 497 


e . 
2 Месе дизи pport alienation by Mana- . 
ger.. Sas HINDU LAW ALIENATION ' ... 484 


мери Хав, ‘for fire ‘caused by a spark from 
ся engine. See RAILWAYS AOT, 8. 72... 406 


Negotiable Instruments Act (XXXVI of 


1881), S. 13— Negotiable. instrumeni—Ohgguee 


having the word 'bgarer! siruok out without sub. 
stitufton of word, ‘order’—Cheque not negotiable 
instrument —Ousiom of-irade opposed to provi- 
sion of law casot be recognised. um 


demao from which the word ‘bearer’ ia 


вісоск out and there ia no substitution of the , 


word ‘order ia ot negotiable within the mean- 
ing of the Notjable Instruments Act, als 


The dastom of trade, Which exista Tn the 


Bomgay Mirket, | whereby а cheque with the ' 


word 'bearar* struck out without the word 

‘order’ ig regarded as an "order" cheque aud 
negotiable, extends the definition of the phrase 
“negotiable” instrument? contained i in-s. 18 of 
the Negotiable I struments Aet, Band therefore 
no legal recognitign oan be given to 16, " ': 


DOSSABHAL HIROHAND 9. VinGHAND 
DALQHHARAM 1 
———5, 26. Bes Нарт „, se 605 ' 
ee 27, See HUNDI ... 605 


——Ss. 28, See HUNDI DO en 605 
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“by his widow and ‘hia step- оре; 





(Vou, tx; 
e Е e 
Notice, of пөш busldings to münifipaliéies, 
Gee  MUNIOIPALITIES AOT DISTRIOT),"s. 96 
r - 7 А - a. 255 
. 5 ' 
— — — Mere giving of, does not seemeb in. . 
terrupt the pencegbla anjoument of easemeni. 
Ses HABEMENTS AOT, в. 15, К 709 
—% Gowrnment not necessary in a suit 
for ifijunction. See Отуп, тани CODE, ,- 
в, 80 . 980 


EAT given to the other side when 
а cass, is withdrawn from the Mawistrate’s e 
Court under я, 528 of the Oriminal Procedure 
Code 1898. See ORIMINAL PROCEDURE бок, 
B, 528 . . 276 


Notice. to Quit; tq the tenant by the landlord. 
Ses TRANFEB OF PROPERTY AOT н. 106 .. 522 
Е е 


Oral Confession, proof vof Sse ORDINAL o 
PROCEDURE боре, в. 164 · N +1085 


Р А . | 
Originating Surpmons—Not advisable 
where oral evidence is necessary. 

An originating summons is not the proper Е 


"procedure. to be adopted where the disputed 


fasts are of such complority ga to fhvolve р 
considerable amount of oral evidence, ' 


VITHALDAS OURSONDAXD. DULSUKHBHAI 
VADIDAL see 979 


. - à г 

Ракка Adatia—Suit by a Pakka Adatia as 
prinoipal— Interest — Pakka Adatia gan claim 
ingerest on йатад® for breach of contract. i 


A Pakka Adatia, who sues relying upon his 
chracter pot as agent but as principal, аап 
demand interes upon the amount which he 
claims as ordinary damages for breseh of con- 
tract fi $m the person who employed him. 


HUKAMÜWAND BARPPCHAND v. SRL De 
А - = B3 


Parties to suit—Mahomedan Law—Repre- " 
seniation, - | 5 

` A money decree was obtained Against the 
eatate of a deceased Mahomedan, * represented 
but his 
only i daughter wae næ made a partya In ere. 
oution of ihe decree the whole’ estate was sold 
inclusive ot the interest of the daughter. ' Tha 
daughter. having sued to reaver possessions — 

; Hald, thatthe Gour&sale did not pass ghe 


_® ° е . 


= 


o 


de. 


` Parties to вш#—(Ооло. * 


eer of the daughter, as ahe wag nota pariy 

. to the auit, " 
*, MIRKHA v. BHAGIRTHI 4 
——Penal Code (Исі XLV of 1560), S. 
109. Ses PETBOLZUM АСТ, в. 15 А ... 742 


———$. 124.A.. See PRESS, AOT, a. з 


829 


5h | „7 867 
азва 153-A. See Pun Аст, в. 8 (1) 
4^ we E ^ ...9867 


» 
——{, S15— Huri— imple or grievous— 
Blow with a, stick—Intervention of а woman 
holding a child—Missing , of the aim—Blow 
|| falling on the child causing its death—Offence. 


In the courwe.of an alfergation between the 
Ji accused and the complainant on а dark ‹півћё, 
the former aimed a blow, with his вбіск at the 
* head ef the latter. * To ward off the blow, the 
complainant's ‘wife, | who had a child on her 
arm, intervened batwean them. The blow 
missed its aim, but fell on the head of the ohild 
causing severe injuries, from һе effecta of 
which it died. ‘The accused тая oonviated of 
causing grievous fort. On appeal :— 
* Held, that insemuch ав the blow, if it had 
' risched the complainant, would have caused 
e simple hurt theeacqused was guilty of simple 
hurt only, 
EMPEROR t. ORATOR NATA 
e 
Penal ¢ode (det XLV of 1860). СЕ 339— 
Wrongful restraint—Tenamt eholding ovgre— 
Landlord preventing such a tenant from going 
to his demised premises —Specifio , Relief fct (T 
of 1873), 8. 9. 
The aooused, а Jandlord, preventfa a tenani 
of his, who was holding over, from entering 
room which the tenant had гера from 
the acoused. For doing this aot, the 
acu was convicted of the offenoe of wrong- 
* © ful restraint (s. 889 Sf the Indian Penal Code). 
He having applied : :. | 
' Heid, that the conviction was right, for ln 
India a tenfuf ҺоЇйїпр over had a position re- 
oognised by the Iw and. he had a right to 
retain possession ofe ths premises he 
oocupied even against the landlgtd ; hifneelf 
until dispossessed $n courses of law. 
EMPEROR e. ШАЛ | бошам MAHOMED 
Адам. не 961 | 
14 








101. 


PenaPCode—(Conta) 


e 
——7 Sec. . 379-—Theft—Attachn 
cattle for non-payment of land reven 


` tachment effected without actual selsure 


Сану owhefs removing the cattle 
permission—— Offencs— Bombay Land i 
Code (Bom. Act V of 1879), Sec. 154 

* Accused Nos. 2 and8 having made в 
in the payment of land revenug, the № 
dar prooeeded to thelr house and made 
chnama declaring their buffaloen to be 
attachment. : At the instigation of 
No. 1, the other accused untied and I 
‘the baffalosa, The trving Magintrate 00 
the acoused of the offence of theft. 1 
sions Judge referred the сава to th 


. Court being’ of opinio® that the remova 


buffaloes did not amount to theft" beor 
buffaloes were not at the time in the 
sion of the ;Mamlatdar, who “had not : 
effected the, attachment by laying h: 
the animals or gome fastening thereof : 


e Held, that the accused wore rightly € 
of the offence of theft, for the Саф; 
to be deemed to be i in possession inasn 
he bad a statutory right to take pongés 
came to the place where the buffalo 
with the intention ot taking vossessi: 
Rm a declaration and a panchnama | 
taffen possession, and he вхагой 
eke of possession by forbidding the de 
from removing them. © 
"EMPEROB 6. DEOS WAe&HJI 


. 

—— Sec. 415— Cheating - —0 
notes—Shop-kespey to whom currenou A 
tendered in payment retaining a small 
in depreciation of notes—Deceit, not pra 

The accused, a shop-keepeg, * navi 
goods worth Ks. 3-?8-0 toa oustomer,?*1 
iu payment two currency поёен, 
Ra. 3-8-0 and the other of Re. 1. T'patea 
‘warning 11 annas, ва he ought to have 
he paid only 0-9-8 to the oustomer,sayi 
the notes were not worth their face чај 
these faots,th® accused was egnvicted o! 
ing. He having applied undgr the orim 
yisiowal jurisdiction :— 

Held, that the offence of cheating v 
committed, for there was пе deceit, in: 
as the customas was flot induced to ha 
the notes by any representation on tha 
the acousedsthat he would get change c 
edzon the face-yalue of the potes but 1; 


9 


. o 


^ 


- 


, . 


". — 1826 


4. 


5$ 5; 
Penal I Coe - pace D Ый 


woke Ка ovef in ilio otdinary обпгве of the 
aale and purchase and what really happened: 
was that а dispute then arose.as to the oorreot 
amount of .the Change due.to the customer. 
EMPEROR v. MURARJI .. 788 


————8. 427— —Mischief by ecnimgl-s Lig- 
`+ bility of owner—Qattle Trespass Act (I of 1871), 
бес. 86. e 


* Oattle belonging to othe accused, who ware 

eRabaris, having trespassed on the complain- 
ant’s farm and done damage to the orops there, 
the acoysed Ware tried for the offence, of mis- 

e chief under s. 497 of the Indian Penal Oode 
and also for an offence under s, 96 о} the 
Cattle Treapasa Aot. It éppeared that pn: pre- 
vious ocoasigna too саё йе of each of the acoused 
were impounded a number of times for similar 
acta, mE Rooused Were convicted for the offenoe 
by the* irying Magiatrata, but acquitted, on 
appeal, by the Sessions Judge. On appeal to 
the High Oourt :— 


Held, Yastorinig the Gonvictions, that ‘ther’ 


was r fion in the &ooused to have 
their oatfTe graze оп crops at the expense of 
others, noe 

EMPEROR v. PUNTA Gopan аат 
———— S. 504. See Овгїпнлг, PROQEDURE 
CODE, в, 106 ++ @700 


r 
' 


Petroleum „Act (її of 1899) S: 15 A— 
«алај Cods (det eXLV. of- 1860); Secs. 109, 
114— — Transporting, importing and “possessing 
petroleum without а Yicerise—ABetntent. 


eo сопвей No. 1, а trader? in Abmedahad, 


who had hingself no license. either for the 
import, traneport от Possession of etrol, 
entered into an Strangomeng with Cama "Bro~, 
thera (represented by scoused, Nos. 9 and 8). 
who Were ‘hgensed petrol vendors, that ‘they 
Were to тесеГуё and. store for accused No. 1 
the petrol that was sent to him- at, Ahmeda- 
bad. Accordingly, aooused No. 1 had oonsign. 
ed to hifn. petrol from several @laces, whioh 
petrof was receiv and stored by accused Nos, 
Zand 8. The асобвей No, 1 was: convioted. for 
this, under в 15A of the , Petroleum Act; 1899, 
of $ragsporting, importing and- possesing petrol 
withgut а license; and moousejd, Nos. 2 and 8 
were convicted of abetting, him in so doing, 
Acoused Nos. 2- and 8 having eae ‘to the 
High Court ;— 
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® 
Petroielim Act—(Cencid.)' oe 


• 114, that acoused Nos. 2 and 8 had вот. ` 
mitted no offence, inasmuoh ав it was a pertect- 
ly legitimate thing for Cama Brothers gany y 
one else with a. proper ligange to store petrol. 
which had been'sent “to Ahmedabad in the, 
name of and for accused No. 1. 


' EMPEROR v ‚ ВЕНВАМВНА БАТАМ... 


39 

Police Act (Village) (Воњ, Aot ҮТП of f 
1867)— High Oourt-Power to quash proceedings 
—Ofiminal Procedure Oods (Aot V of 1898), 
Sec 1—Lettars Patent. 

Though the High Gourt of Bombay has no 
power under the Oriminál Procedure “Code to 
quash procegdings before а Village Police Patil, 
yet it has power бо „до so under the general 
power of superintenflenoe which are conferred 
upon it by the Letters Patent. 


In re VASUDEO PUNDLIE BAMANT 


T7423" 


. 974 


e 
е 
Post— Notice to (quit. sent bye regssterod, ts 
suficient, See TRANSFER. in PROPERTY AOT, 
8, 106 ... 622, 


Practice (Civil), appeal—Stay of execution, e 

Under the Indian,law aed proosdure an 
original deoree ів not suspended by ptesonta- 
tion of an appeal nor ів itg operation interrupt- 
ed where the deoree on appeal is one of digmias- 
al, . ° 


, HUKUMOHAND v.PIRTHIOHAND ... 682 


—-—-—-Appeal m€mo— Point not raised $8 
Court blow, ` ` e 

e “general ‘alleghtion in the memorandum of 
appea cannot raise а point which was not 
taised in ghe Courts below. | 
RAJAH OF 3AMNAD Ф. SUNDRA PANDIYABAMI 
TRVAR, | . ..885 


—-——— —3Partles to sult—Mahomedan law 
.. . z м. 
Representation, ө | 
A money decree wag obtained against the 
estate ‘of в deceased Mahomedan, represented 
by his widow and his stoptmother; but his only 
daughter. was not made a party, In exeoution 
of the deorce, tha whole ез а *vfas sold in- 
olusive of the’interest of the daughter. The 
daughser having*suedsto recover possession: — 
Held, thas: the Ooprt- -Bàle did not pass the in- 
terest of the daughter, as sfa was nota party 


toíhesui. ^" С, s - * 
MIREHA v, BHAGIRTH[ .. 994 
. .* 
ә А e е 
a e e . i 


долет, 
. 


` Prasticet-(boneld, ) : 


uec cU eid "mc of: 

* An application for-the -appoifitment of a new 
$rustee, should: normally be made by petition on’ 
summons to be heard in chambers. Preferably, 
‘the application should "gpeaify the partioular 
Aot and section under which the: bepaisinens 
of à new trustes is sought., 


. LANG v. MGoLsI каввоол ' 


nu 


of case. 


* Befora haking an ordér of нае а 
саве froma Magistrate’ 8 Gourt, under в, 528 ot 
the @iminal Procedure Oode- notice should be 
given to the other aide. "The warf of notice, 
however, does. nos amount’ to illegality: but to 
‘impropriety. ` The questiorf ol propriety is one 
e to be decided on the facts of eaoh-partioülar 


саве. А СЕ 


In' re НАТАЛ 


Press Act (Ic) 1910), S. 3, stib-sec. 1, 
Liberty of the Press— Cohtrol of printing presses | 

* —Declaration by possessor of printing press— 
Deposit of seourity— Magisirale's power to dis- 
pense wiih security or to cancel от vary order 
relating to secuftiy— Whether judicial or admi- 
nistrative—Need the person affected bs heard— 

* ‘Order forfeitiftg deposit Bevision—Certioraté 
—Bringing into hated or coniempt— Attack 
upon a system as distinguished from attack upon 

a class— Practice of Privy Council. in criminal 


cases — Ofiminial Procedure Code’ (Act V of i 
1898), Sec, 435 —Indian Penti Code (Act ALT, | 


of 1860), Secs. 184 4,7158 A—Printing: Presses | 
‘and Newspapers Act, 1867 (Aot XXV of 19671, 
‘Bees. 4, б. 


The Indian Presa eAot (I of TENET 


. plates that in ordinary cases geourity shall be 
~Ne- deposited by the owner qf a printing Presa used 
foi printing а newspaper? and the only duty ‘of 


receive is. 


with any Gapouit, but the same proviso also 
gives him The power to oanoel "any восі order ^ 
of dispensagion, fand the necessary consequerioe . 
of such @ancellation wil? be that” gecurity "will 


have to be deposited acogrding te "ihe &mount: i 
- thereupon fixed By him: “within, the limita pre-i 
sotibed by the Аоф, as would be done.in normal i 
„ gpurse on the first making of the. declaration i 


$ Practice—(Criminal), “Notice withdrawal ` 


the, Magistrate ів jo fix the amount and to | 
The proviso бо в, 8, sub-s, 1, gives. 
him the power for Фрасіаї reasons to dispense | 


р Oe —— 


Press Act— (Conid.) А 


















. . 
: required from every person who keeps in Mis 


posseasion & printing press. . о 


| The action oi the Magistrate іа requiring ог 
dispensing wit a deposii or in cancelling an 
-order dispensing with a depasit ія administrative 
«and not judicial : nor is he bound, atgiotly врев- 
Кор, to hear ће person affected by his order, 


though it may ba more disoreat to do 80. 


‘The powers of the High Courfa which have 
inherited the ordinary orSxtraordinary jurisdic- | 
tion of the Supreme Courts to issue write ot? 
'oertior&ri have not been taken gway by the 
provisions of в, 435 of the Oriminal Pfocedure 
Code and s. 115 of the Civil Procedure Code of? 
‘1808, But, semble, that assuming: the order of 
the Magistrate to be sSjgdiotal order, the power 
„to issue a-wrib of certiorari againat any euch 
“order would be taken away by в. 22 of the 
"Indian Press Act (I of 1910).e : 


The provisions of the Indian Press Aot, 8. 4, 
‘as to the forfeiture of deposita sreclosely analo- 
gous to those of nections 124A and 1§8A ot the 

' Indian Penal Oode, Both рае о! не 
attempt. to balanoe two important public oon- 
‘siderations, the undesirability of anything tend- 

-ing to, excite sedition or to excite strife between 
оІаавев and tha undesirability of preven- 
ting any bona fide &rgument for reform, 

jn eubstanoe the question under olause (с) 
of 8. 4, Bub-sec. 11) of the Indian Press act 

-comes to this ; are the words peed such вав in 
fact to excite, or do they disclose an, attantpt 
(which -Poipliss intention) tog excite hatred, 
contempt or: disaffection towards the Govern. 
Thent-or of any alaaa or section of His ME. 
subjects ın India ; and in judging the question 
‘of intent, the "publisher must, ba deemed to 
inteed that which is the natural result of the 

-words used having regard, among offer things, 
to the character and desoription offthatepare of 
the public who are to be expglied to read the 

* words, 


| 





| 





An attack upon a gohool of opinion does nob 
necessarily. $nvolve an imputation®* upon the 
olass who hold or give effec® to that dpinion. 

.Bn& one is apt to lead *o the other, and in 
judging whether the seoond exists regard must 
be had to she fact that the words in ojause lo) 
which refer хо the hatred or contempt of a clasa 

„Or section are not limited by Explhnatiou 2. 
„In shis regpeot the Press Act differs from the 
Penal Code, ` 


\ 


E 
4 


1228 
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. 

The Board i in this cage observed that. ав they 
*found that the Statute applicable had been 
properly construed by the loca: tribunal, they 
would not in any event, having regard to the 
constitutional limitations on their functions 
in orimingl cases, have considered themselves 
justified in interfering : but What it«hby had 
thought it proper to look into the matter in 
detail, they would have held that on the merits 
the Court appealed irem was right in support 

* ing the declaration of forfeiture, 


MRS. ANNIE BESANT v. 
„ GENERAL'OR Марврв 


ADVOCATE 
. 867 


Ses PRESS ACT, в. 8 1) 
e - ... 867 


—— — S 17. See Press AOT, s. 8 (1) 
i ... 867 


—— —— 8. 4 (1). 


e . 7 
—— —S.22, Ses PRESS AOT, в, 8 (1) 
©. 867 


Prevéntion of Cruelty to Animals Aot 
(XT of 4590), S 413 (a)—Abandoning a horse 
— No ill-treatment of the animal under the Act, 

~ The ab&ndonmens of a horse by its owner ів 
поё prohibited by the Prevention of Cruelty to 
Animals Aot, 1890; and the starvation of the 
animal after it is abandoned i is not ill- -treat- 
ment of the aaimal by the person who фаве 
ceased to exercise qontrol over is. 


LERPEBOR v..NASIR WAZIR «+1096 


е 
Priutng Presses and Newspapers Ac: 
.AXXTV of 1867), S. 4. Bes PREBS* AOT, в, 4 
a 867 


————8. 5. rar rare ace 3.4  ... 867 


Prize Courte- Vessel —Ounership—Beisure 
аз priss—Commercial domtoil— Condemnation 
ofevessel, * 

A vessel bel Paging to the olaimant, who’ wag 
the subjest of the Shah of Persia the whose 
commercial domicil was Turkey, entere into 
the Port bf Bombay before the putbreak of war 
betweén Great Mbitain and Turkey, She was 
seized ав а prize, under the orders of Govern- 
‘ment, after the commencement of hostilities, 
The owner having, olaimed restitution of the 
vessel on the ground tiet tha ospture was- 
illegal — : 
Held, that the vessel must be comdemned as 
lawful prize, because on the outbreak of war 


! Өү 
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° 
Prize Бошг1—(Ооне14.) ML tu 


thé olaimant’s commercial domioil was Turkish 
and he was ‘engaged in trade in enemy | 
territory, and at the time of the capture ke haq ' 
no intention of removing that domioil to а 
neutral country “and to prevent the vessel from 
reaching enemy territory, * 

THE KABADENIZ . 984 

Ф oe e Ж 
—— — German ship captured three miles from 
Prongs Light Houte— Whether оца caplure 
is deemed io be a capture ‘ at saa’ or in the 

* port’ of Bombay—'Port,’ meaning of— Hague. 

Convention No VI, 1907, Arís. 1. a fn 8. 


A German ship bound for Bombay Y was gtopp- 
ed and boasded by the British Military Autho- 
rities three miles aea-wards from the Prongs 
Light-House near Bombay harbour. The ship 
then proceeded to an anohosage south of the | 
Middle Ground Shoal, where an armed party * 
Was put on board. On 4th “of Beptembore1914, * 
the Prize Court Pronounced, “аё the ship 
belonged at thetime of tha capture to enemies 
of the Crown and it ózdered the detention of 
the ship and all her tackle and stores unti 
turther order, 
the Director, Royal Indian “Marine, on behalf 
of the Seoretary of state for Ingua in'Üounci. . 
The Orown subsequently applied for condem- 
„nation of the ship on the ground that the ship’ , 
was not captured in the pori of ‘Bombay, as 


' was the evidenca before the Court in September 


1914, but that she yas captured outside the 
Port of Bombay and, therefore, Artigles landa 
ofthe 6th Наво Gonvention did not apply :— 

Held, that the ship.was captured at sea and 
liabl&to condemnation as lawful prize, for the 
word ‘port’ ag used in the 6th Hague Conven- 
tion does fot mean в рогі іц the sense of a 
fiscal of customs port bfit means a place where 
ships are m the habit of coming for the pur- - 


pose of loading or ĝnloading, embarking ome” 


disembarking, and, therefore, the ship was 
not seized in the port of Bombay and Articles 
land 3 of the &ih Чай bon vantion did not 
apply. Р 


THE RHEINFELS е. we» . 1116 


L] 
Public Policy, Sea CONTRACT АСТ, в. 28 
. . с 788 
ө e 
Railway Adminigtratioh, loss of a packags 
burden to prove how ihe doss occurred "See 
EVIDENOE AOT, в. 108, . + - M9 
ш . ^E . е 
e 


(Vor. Acxt 


The ship was handed over to s 


$ 


о 


e Bholap 


( 


' opened no -water саше t 


EM ' 


‚ RailWays Act, ax of 1890). Sec. 12— 
7 Gdods delivered io be carrisd”— Goods 2%- 
ed by consignor in the forwarding goods shad bf 
a railway siation—Emission bf a spark from a 
• passing engine— Destruction by fire of the shed 
and the goods— Liability of ће Railway Oom- 
pany— Negligence of the Company in having.no 
proper watering arrangement — Inflammable 
mature of the roof of the shed— Staokwngof 
gunny bags “consignment whith caught fire 
* first. 

The plaintiffs through their agent (Hunde- 
karı) took their gooda to the goods yard Îi the 
Railway station and stacked them in 
the forwÁrding goods-shed before the station 
staf could load them into a waggon. The 
consignment notes in respect of the goods were 
given by the Hundekari and received by ihe 
goods clerk, who duly regipsered them, but the 
plaintiffs. obsaingd no formal receipt of the 
gocds from the railway. At one end of the shed, 
and,saparated from the rest by a metal slfeet- 
ing, there were, atacked a qumber of bundles ot 
empty gunny Бадр" А spafk, from the shunt- 
ing engine working in the goods yard ignited 
the gunny bags; the fire soon spread and 
burnt down the whole of the shed with the 
goods in.it, Th® rapid spread of the fire waa 
fue &c'fhe pregence of the gunny bags, the 
inflammable nature of the roof materials and 
the prevalence of в hasvy wind. At the time 


' tho fire broke Out%he railway hydrant was not 


in working order, Іх was some considerable time 
before it could be opened ; and when it wag 
ough itthat could 
be used “tor the exting ulghment of the fire. 
The fires water that was brpught tor Фа» 
upon the burning shed was. 
from an adjacent mill. The plaintiff &ued to 


recover the value of the goods irgm the rail- р 
way company ; but the trial Oourt dismissed , 
the suit on the grounds that, under the ciroum- ' 

tances of the case, the, goods cowld not be: 


arded as ‘delivered’® to the railway com- 


pany within the | mganing of 8. 72 ot ‘the Indian 
Railways Aot, and that no nogligence Was pro- . 
ainet the raifway company. The plain- ; 


ved 
tiffs having appealed :- Deni 


Held, Ùf that the plaintiff's gooda were 


“delivered to ЪЁ carried’ within tha meaning 
of в. T®of the Indian Railways Aot, as soon 
ав they were taken into the googs forwarding 
shed ;- ы. oe | 


(3) that there fas чөйрө on the port of 


. (e'railway company, masmuch ав “they : did 


GENERA INDEX 


water , 





5 
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. : . 
not до their duty in taking ‘all measures‘ for 
the proteotion of goods in the goods-shed wher 
, the riek of fire was imminent or had actually 
‘ocourred. „9 

NA кїтнаотвл MANUFACTURING CO., о. 
G. I P. канаш . 406 
EE 

——S. *15—“Value”” of an aríscla means ^ 
intrinsic or market vulue—'' Loss doss not 
include consequential damage resulting from 
the loss of an article—Seciion 75 of the Indiaf 
Railways Adi applies to articles of special valus 
—Damages recoverable from the’ railway com- 
pany for the loss of an article із the real value 
of that article and not consequential loss. 

The plaintiff delivered to the defendant Rail- 
way Company a parcel containing account 
books consigned to the plaintiff's (firm at Nag- 
pur for carriage from Bombay to Nagpur. The 
parcel was misdelivered to the Superintendent 
"of the Nagpur Jail. who, thinking that the 
parcel was ‘the one which was despatohed to 
*him from Khandwa for destruction, destroyed 
the a&ocount-books, The laintifl sued the 
defendant Railway Company for 1088 of tha 
account-books by reason of the negligence of 
the Railway Company and claimed Be. 25,000 
as damages on the ground that he would suffer 
а loss go that extent ва the account-books con- 
‘teftned the record of all the dealings and 
- transactions, of the plaintefi's firm with their 
‘various customers in respecte of the Sgangy 
business at Nagpur and wérs the onby source 
from whigh the plaintiff could! ascertain the 
- debtors and oreditors of hia firm, eal 
Court value of tfe account-booke in the parcel 
was admitted tobe about sigty or seventy 
rupees. The defendant Rrilgray Company 
~ cónÉinded that aq the plaintff had not deolar- 
ed-at the time of the delivery of .the parcel fot 
carriage, ав required by в. 75 fthe Andan 
Railways Act, that it contain account-boeks, 
or writings exceeding one hundred rupees in 
value, the company were proteoted under that 
section tromsliability to the plaintfff for the 
logs or destruction of the p(rcel. The" Court 
of first instance decided thet the Railway Com- 


" pany were not protected from liability to the 


plaintiff under s, 75 of the Indian Railways 
Aot 1890 :— EN e 

. Held, reversing the deorea, by Scott C. SJ., (1) 
that s. 75 of the Indian Railways Aoi was in- 
tended to- apply to artioles of special value 


we’ 


о 


о 


2 


г 
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“declared by the Legislature i in the 'Sohedule or 
“whith might be added to the Bohedule by noti: 
fication of the @отегпог General in Council in 
the Gazette of India. They must. tyerefore, 
be articlea free fronf any pretium affectionis on 
the part of the awner. articles, that 18 to say, ` 
* which could be valued Бу ahy у ; 
"trained expert quite apart from the feelings of ' 
the owner, Тһе expression ‘true value’ would i 
„ло be appropriate to fne vaiue™ put, upon ‘the ` 
"article by the owner alone and noi by any one 
else on acdount of sentiment or some special , 
e Use to Which he proposed to put the article, 

(2) That the damages. reooverable againgt 
the Railway Company was the value of the; 
,Property lost and nothing i more, The plaiasif 
"could not sue for any remote and consequen- : 
“bial damage which he. might allege he had 
suffered from the foss, The loss tor which the' 

` Railway Oompany were liable must be, estima- 
ted by the same measure of damage © both in' 
cases un@er в. 76 and i in cases to -whioh в. 7$: 
was not applicable. 

(8) 
for Hs. 25.000 was. demurrable, tor that, вош ' 
was oaloulawed not upon any loss which: had | 
actually been suffered but in reference Фо at 

„heavy Іова which the plaintiff was likely ‘to! 


` Buffer ; that the moat the рашай ooufa іще 
_ succesfully. from ghe Railway Com pay, WBB 1 


Ha. Ж, the value o4 the account- books and that , 
a sym for whéch “he had not sued and | 
could nobsue in the High Court, • | 


„Дад Macleod J., (1), that under s. 76 
„of the Indian Railways Act the Railways Qom- 
«pany were hahje поё only for goods lost in the, 
-eourse of oarwjage but tor -any loss by them of, 
the goods till th@y were delivered. The -pro- 
tection afforded by. this section lasted as long’ 
ктан. ae were liable as carriers 


and their ЦаЪ Шу would continue after* the 


goods had arrived at their destination for such ` 


-Teagonable time as would be tequired for the 
consigne vo came to take. delivey. 

=. (а) That the mêre fact-that the piaintiff waa 

` -glaiming more thín Hs. 100-for the loss pf an' 

соата exoepted article barred him from 

assortimg that its ; value. was- under E8.:10f and 

the qpestion what was the value: of the &coount. 

books did not arise, The object “of s. 75 of. the 

‘Indian Railways Act was to proteot .a Bailway 

“Company from liability.for the loss, destruction 

x ~~ 

` 
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-entrusted to them 
"deolaration: had bean ma&de-under the section.’ 


That the plaint i in reapeot of the claim 


e 


А е. е - К - #© ọ - 
Railways Act—(Ochod)' ` - . 


or deterioration of parcels entrusted to them 


tron. Ait 


-for'darriage confainifig artioles `of special value , 


exceeding in-value Es, 100 unless thgy Һай 
“notice ofíhe contents во- ‘that (a) they could , 


‘demand a percentage ‘on the value declared by 
way of compensation for increased risk, (5) they 
‘could'-take extra preosutions ' for the safe 
‘carrfage ‘of aes parcels, 


could claim consequential ‘damages for the 


“loss of an excepted‘artiola wihout ‘insuring it 
‘on the ground that its market value 


Rs. 100. The section was an absolyte bar to 
"an action against a Railway Company for any 
amount exogeding Rs. 100 for the logs ‘and the 
consequences of the loss of excepted: goods 
for carriage unlesa a 


(8) That the world ‘value’ in в, 76 of the 
“Indian Railways Aot did nof necessarily ‘mean 
‘market | value.’ ГЇ an “agtiols "had a speoial 
value fo she owe beyondethe market value 
and if he wished to reeover thas value he must 
declare and ufsure the goods. If, however, а 
loss ocourred the habihty of the Railway 
Company was limited Љу в, fs: (9) to ihe true 


‘value.’ _ e te 
GREAT INDIAN PENINSULA BLY. v. БАМ. í 

'OHANDBA . ee ТУН 

———5, 1% (a), See  BAILWAXBS "AOT 


18, 0 .. 768 


1 


—з. 138. Minor олак ^y 





Мав, К 


An effence punishable under в. 130-read with 


Ук. 126 (a)*ot the Indian Bailways'Aot, 1890, is 


“not exolüsiwely triable by a Court of Session; 
“but canebe' tried by a competent “Magistrate: 


EMPEROR v. DHONDYA DUDYA . 768 


‘The Whole objeot of 
the section woufd be defeated if the consignor" 


ав under e 


$ 


7 


/ 


'6 ж 


г € 


Rateable, distribuition—Not allowed whete 
the money is realised withome levy of attachment. 
See Огун PROOBDURE QPDE, e. 78 Ул 975 _ 


i- 
Registration Act (XVI of өү 's. 2 Ed 
Bee REGISTRATION: AOT, 8, i ..1180 





50 17—©азЬ PAS toa 
Deshfande" gamily is not immovable property 
under the Registration Act—Document relating 
sto smmovable and movable property can, if 
unregistered, be looked at for movable property, 


3 ы 
шй 


"Rigtetrasoh Act- (Conglá] " ° 
.In 1894, the defendants passed an agreanfen® 
to the plaintiff, under wpiche the plaintiff's 
t eight jo a share in certain lands was recognised, 
‘and algo hie right to a shareina cash allow- 
ance, Which waa paid Uy Gbvernmens. to e 
Deshpande family ‘presumably ав remunera- 
e tioh for publio services. The lower Courts held, 
in a suit on tke agreement, tbat*she agreement 
"was inadmissible i in evidence for want of regis- 
tration, On appeal :— 


Heid, id that the fact” that’ the agreentent 
erelating "both immogable and movable 
property st not been registered did not? 
prevgnt t the party entitled from suing on that 
dooument in respeot of the movable property. 

(9) That the allowance ir question need not 
be regarded as immovable property. 


• HANMANT v, RAMABAT .: 116, 


—— — Leass— Afjreement to lease— Regisfra- 
tion —Agreemdnt to lease does. not require re-. 
gistration if there is no present demise —Indian: 
Registration Act (XVI of«1908), se. 8 (2), 17. ` 
e Ап hgroement to lease, “which ‘does ‘not 
import a present gemise or the oreation of an 
immedjgte intereat, ів not compulsorily re- 
Bistcable under&he combined operation of в. 9 
(T) and в, 17 of the Indian Registration Aot. 


SEORETARY'OP STATE v. BIB MAHOMED 
СВОР : жб ‚ 2 1180 


Rent Act (Bombay? UI of 1918), S. 9— 
Landlordeand ienant— ' Landlord, ^ definition 


of —Lesses entitled to recover е comes within | 


the definition of * landlord. : 


The plaintiffs took a Tease at & buiding, on 

* $ha 6th of February 1919, for „а period of 
twenty years with an e option of renegral for 
another seven years, with the object of utiliz- 


Зе. 421068 its fourth floor as an,office for heir firm. 


Ak the date of the lease. the fourth floor was in 
the\pecupation of the defendants on a monthly 
, tenanoy. As arranger | between the plaintiffs 
and ile leasor the latter gave notices to, the 
defendantg tg ап on 8186 Maroh 1918 ag the 
plaintifia’ tenure was to commence.on the let 
of April. һе @tendants refused to quib the 
premisefand the plaintiffs filed jhig spit for 
possession on the 10th of April 3918, the day 
on which the Bombay Bjnt Aot (II of 1918) 
сайла into ‘operatton. ^ The plaintiffs -‘alleged 
tiat the fourth floor gras reasonably and bona 


o #; € 












' COMMEROIAL ASBURANOE OO. LTD 


GENRAL INDEg 0 ^ 00O у 1981 


Rent Act—(Conold.) 4 е; 


e » . 
fide required by them for their own occupa-- 
tion. ‘The defendants contended | that undere 
в, 9 of the Bombay René Aot they could not be 
ee The Gourt of first instance dismissed 
; the plaintiffs suit On appeal :— 


Held, reversing the deoree of ghe lower 


' Qourf, (f) that%he plaintiffs fell within the 
: terms of the definition of "Iandlord' in a, 8 (cj 

! of the Bombay Rent Aot, 
, peraona entitled to reoĝver rent for the pre- | 


for fhey were the’ 


mises when the Act came into force ; and 

(3) that the plaintiffs were entitled to the 
possession of the fourth floor as they" Terson- ө 
' aply and bona fide required it for their own 
occupation. 

.MORARAJI GOKULDAS & OQ. v. „ASIAN 
.. 897 


Repealing and Amending Act,* (X of 


1914). See ARMY AOT, в. 145 ... 187 

— — Bee Огу PROCEDURE CODE, 3. 60 

tk) (i) . 148 
e 

Resumption of‘Inam. See INAM ... 820 


————See BOMBAY REVENUE Ee 
TION ACT; в. 4 PRO. (k) ..1166 


Risk! note, FormB—Loss of packages, liabt- 
lity to prove how tha loss occurred, See EVI- 


DENOB ACT, в. 108 R . 779 

Salary of a soldier, prove ditachment eda 
pay permgnent ipia to His ur See ARMY 
AOT, B. 145 . 187 


— —- of a Brilish officer in the Indian Army, 
See CIVIL PROCEDURE CODE, в. 60: (1) li) 

e ... 148 
e e. 


- Sales, conditions of, misleading, stat 


| in. See BOMBAY HIGH COURT уала 
981 


RULE 451- 


“Sanction to prosecute can be obtained by 
tha'aseignea Of g decree. See CRIMINAL ` PRO- 
pURE CODE, в. 198 - e `.. 966 


Й ` Sarbarakar, incident of the office of. See 
| TAND-DAW OF ORISSA. ө 


e. . 580 
E ; 

‚ Sen Customs (УЛТ of 1878) S: 187 (3), 
—Opnfisca[ion and fine ordered by Collector -of 
Ousioms—Inquiry тайв by clerk in accused's 


ee: . e © 


` 1282 


a 
Sea Сивђотв—(Оопсіф) $ 
absence—Adjudication by Collector nfsrely on 
dha report of the clerk—Not a proper. adjudi- 
cation—Jurisdictionof the Civil Court to en ter- 
tain suit for setifng aside confiscation, 
During the search of the plaintiffs house 
for an offepce of theft, the Sub-Inspector of 
. Police found no inoriminating® articler but 
* сате gorossg . Some silver ingots, whioh 
he attached $nd handed over to a olerk 
in the Customs Department. The clerk record- 
bd evidonee against the plaintiff in hia absence 
to the effeot that the silver had been imported 
without payment of duty and mada a report to 
*tho Collector of Customs who, without more, 
ordered the silver to be confiscated under s, 18% 
of tha Sea Oustoma Aot, $878, and fined the 
plaintiff in assum’ of Rs. 1,000 under s. 167 
(8) of the Aot, The plaintiff having sued in 
8 Civil Qourt to regover the value the silver 
confiscated and the amount of the fine, the 
trial Court threw out the claim ou the preli- 
minary ground that as the Colleotors's decision 
was final Ènder в. 188 of the Aot the Civii* 
Court had no jurisfliotion to entertain the suit. 
On appeal :— Я í 
Held, reversing the deorée, that if it appear- 
ed that there had been no ‘legal adjudication 
of the matter by the Collestor of Oustoms in 
accordance with the provisions of tha Sea 
Oustoms Aoí, 1878, the jurisdiction of the 
Givil Court to take *cognisauce of the au it wag 
Dots fated. ‚ ° ` 
GANEA MAHADEV JAMSANDẸEAR v. 
HORETARY Of STATE e s. 27 
— ———5S. 182. See Sua бовтомв ‘Act, 
8. 167 (3) . i 27 
e 
LJ 
$.188. Ses БНА eOUSTOMS Хот, 
8. 467 e a 97 
——— S.191. See SEA  OUSTOMS AOT, 
в. 167 (3) . van 27 





Soverelugs, malting of, aw fence, See 
DEFANOA OF INÜrA CONSOLIDATED RULE 
91-А 1.6747 


———w Speculation in. Sea CONTRACT AOT; 


8. 28 e А . 6 ... 788 
Specific performance of contract. See 
SPHOIFIO PHRFORMANOH $1047 
a 
° . * es 
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‚в, 10 Р 


| sil Court. See Огу, с | 


Jd "i 
* Уор, xf: 
- e 


Stay et execuflor, —Dscres wider арма, 

Under the Indian law and procedurs an 
orignal deoree is not suspended by presenta. 
tion of an append nor,is its operation interrupt- 
ed where the decree on appeal is one of edig- 2 
missal. 


HUKUMOHAND e PITHIOHAND 


. 833 4 
Stay of a suit, in the mofusil Oourt, by tha 

High Court. See Отуп, PROCEDURE борк, 

... 968 • 


1 
o 


Shit, stay of, by the High Court, in a mofus- 
OODE, , 


8, 10 ase 968 


Suits Valuation Act, (VIZ of 1887), 9.8. 
See COURT FEES AOT, в. 6 . 489 


—————S.8. Ses COURT FEES AOT, в. T 
(iv) (о) .. 1148 ° 
ъ э, ° . 
Summary Settlement Act, (Bom. Act 
IZ of 1868), S. J2—Servicl lands —Summary 
settlement— Quit veni — Right to alienate. 


Successive members of a Hindu family held . 
the office of Desai under native rulers from the 
17th century, and from time *to time [goeived 
grants of villages. The services of the , desaig 
as revenue Colleotors were not required under 
British rule. In 1869, after ane iuventigation, 
the lands were summarily settled in the Desai 
upon payment ofa quit rent. Settlements ac 
made were expressly wlidated by в. 12 of Bom, 
Aot П of 1868. In 1906 the last Qesal died 


without c0-paroengrs, having disposed of tha 
*land$ by will »— © 











Holá, that the High Oourt rightly held that 


' Iands were alienable and passed under the will. 


BUNDRAPBAI v. LLEGTO ELG 
RABAT v. CO R OF B n 


e 
Summary Settleshent Act (Bom 40: VT 
of 1868)— Land granted юа vou oni u- 
ance of the qrant at ths Sünfmary Settle on 
payment of annual quitrent— Alienation of 
land to sirangers— Government cannot levy full 


assessment on land tn the hantis of. strangers— 
Construction of Sanad. e 


Certain land which waa granted to @mosque 
wag oohtinuag at the lime of the Survey Settle- 
ment in 1879 on payment to, @ovarnmant of an 
annudl quit-rent, undár а Задай which ran ag 5 
follows :— 





1 Ex .° 
ever Settlement Астай. ) 


"T в; att VII of 1868 . of ‘the. “Bombap, 
Legislative Оойп eil...is hereby, declared ‘that: 
,* the gaid land, subject (in addition ot Balami or 


Scher Yaymenta which may have hitherto been - 


\ lavied) tothe paymentto Gevernment of. 
annual quit-rent of Rs. 17-8-0 seventeen ad 
e annas eight only shall be continued for. ever 
_ by the British Government as the endowment 
Д «Фгорвгќу of the Jumma Musjid a» Amod...’ 
without increase of the said quit-rení,. but on 


the condition that the managers thereof shall, - 


continus loyal and faithful, subjects of the’ 
“British Gpvernment. DC - 


Nearly sixty: years before aùit, the land. was 
- alieffated (it was assumed, .unlawtglly) by the 


manager of the mosque tq a stranger, from ` 


whom it was purchased by the plaintiff in 
1906;:« Binoe 1912, athe Government levied full» 


sued фо recover back the amount of the exfra 
asseasment levied from, hime — E ater 


Held, by Shah and HaywardyJ. (Heaton, J. 
dissenting),. that the previsions of the, Bam- 
mary Settlement Act, 1868, whioh. must-be 
taken to govern, the settlement in question, 
and the terms off the Sanad pointed to .the 
ognelusida that he condition that the, lanà 
muat continue to be the property of the mosque 
‘order that: "he holder. for thd time being 
ight have the. Агу of the exémption from 
semen? allowed: by: the Ranad could -not 
implied; and that the fovernment did not 
get any right under the Sanad to lewy the full 
assessment even when the Pipperty, Sonal fo 
be the endowment property, otherwise һай by 
a lawful “alienation. Р 


SHORETARY 
' OF STATE... 668, 

a ales: Ses MAHOMEDAN, AW. 
OBROB, E ° a. 1088 
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1 B n 


nant, holding over is ‘deemed to bes in 
righ possession “in India. ' Gee PENAL 
С 80 . .. 961 


A Third Party Proceedings. 
-HiaH gouet Russ (Q. В). BUIE agr. as "808 


* "Fradifz with the ошу, Бе, WAR, 986 


` Transter .of Peopert?- Act frag of 1888), 
S. 53 —Fraudulefi transfer Testa tobe appli- 


odin Getermining the genuinenéss or ‘otherwise , 


ae 165° 


GENERAL INDEX: | ^^ у 


' Transfer of Praperty Act —(бойф) Í 


'& fallacioua method toe consider 


assessment on the land; The:plaintiff having . 


Я saction void ín tots, 


See ВОМВАҮ 
delaying: +He,areditors of the transferor; 


орой "of. the’ perso: 





1988 
n 


ofa trarfsaction which ‘is ‘impsached—Faats 


must be weighed asa whole— Books of accqunte 
—Mers regularity of booke entryi ‚оф of much 
байв. -".-. ө л , 

‚Та defermining whether à particular transac- 


| fion'mpeáched as. a fraud upon qreditorg fa 


genuine or otherwise it Їн essentially necessary 


that the taots should be considered in relation ^ 


to each other and weighed as a*9whole, It ia 
separately 
each faot which militates against the bona flde? 
of the transaction, and. which by itself may 


be susceptible of explanation, - o 


In the present, oase the secrecy and has, О 


with which the document: wag executed, the 
subsequent negotiatiogs for a composition with 
the-oreditors, on а payment by thezn to geb tbe 
mortgage effeoted: by the document revoked, 
the non-production of maferial books. the 
unsatisfactory nature of the evidence ad to tha 
settlements of accounts on which the mortgage 
was bassed, the relationship of the parties, and 


, the | reservation ot the entire usuífruft of the 


immovable properties foc the wife and ohildren 
of the debtor. were held" by their Lordships to 
„prové irresistibly that the mortgdko was in 
` trand of creditore, 


The: " mere, formal regularity of entries in 
booke ofgncoounk ів in suoh ossesof little value, 


STH GHUNSHAM Das ti UMA PERSHAD 
— v 412 


Frauduleni eps р. € 

ghola of. one’s property for syadequaie con- 

sideration- Transaction fiot .bona fide—Tran- 
— ony, 


ТА pergon, who waa in embarrassed circum. 
stances; ‘mortgaged. practically whole of hig 
propeety worth Es. EZ 000 for Rs. 4,000. It 
appeared that оць of the amouut of the consi- 
deration, Bs,1,000 ‘only was geyfine ө th&t 
though the mortgage purporte be а mogt- 
age with possession, the mortgagee never got 
possession; and that though the mortgagor 
exeouted rentynotes, he never. paid any rent:— 
' Held, that Poth the %тайв!егог and the 
tranateree vhad the intention of defeating or 
and 
that, , therefore, the document must at the 
defefited ог delayed be 
treated ав void*fh fofo and: not merely ad*void 
if [5] [at aB sare was no consideration, NN 





. ВНІҚНАЌНАІ v. PANAGHAND ^. TiO 
" К . 3 o 


o 


1984 - Mi vs 
А 1 
Transfer, dt PropertyjAct— (Oontd.)* ^." 


S. 90+ Equitable mortgage, sale 
emdgr— Simultaneous decree for sale of property 
other than the property mortgaged for balance of 
morigage mony after sale of enortgaged pro- 
perig — Limitatison of suit, to set aside sate-under 
iha Aci —Qode of Civil Procedure, 8. 811 Con- 
current findings of fact. e t te 


Under the Transfer of Property Aot, 1883, 

B. 90, an order tnay be made for'the -sale of pro: 
„реу not comprised 1а the mortgage in páy- 
*ment of the balanoe of mortgage, moneys. : It 
is поба condition precedent to the power of 
decresing jüdgment of ‘the balance. under 
® 3, 90 of the^ Transfer of Property Aor, 1882, 
that. the mortgaged- property must firat Ве 
Bold and found insufflojest to satisfy the debt. 
The seotiomis comphed with when the Court 
pasees a deoree that on the’ ‘happening of the 
event when the'nett proceeds of the sale are 
found to be ‘insufficient, the balance aod, ‘be 

\ paid. 


Wherein а guit by the mortgagor's 8 вповеввор 
who sought to set, aside а sale, of property ui- 
der s, 90 Of the Transfer of Property Aot, 1882, 
„оп the grgund that the sale was inoperative m 
respect, of the balance of the mortgage moneys 
and that the property could nos ое sold again 
until an existing order for*the Salo of the pro. 
perty had been set aside under ‘в, 81P of” the 
Овде of Civil Prooeduré :— :— PO eU 


Heid, affirming һе judgments of the lower 
eU ris, that the ogder for sale waa valid, - 


MUSAMMA® JEUHA ВАНО v. ВА Pai. 


MUSAB NARAYAN | Жо; ‚5% 
106— Londiord and mani 
"Notice io дч Requisites of valid, notice— Tesi 
of its suffictencye- Service ` of notice tó gui~ 
Bervice tn one joint tenant Faissa the presump- 
lion ef noice reaching others— Notice to qui sent 
by poe Fn in favour of its reaching 
—Hffect of registering the letter containing the 
пойсв,. du. 
"А nobice to quit, though not gatriotly a ,800u- 
rate or consisteng in ite stat&ments, may: be 
effective and showd be construed ut -res | magis 
valsat quam persat. The test ів, what ‘would 
the notice. mean to the tenant who. ds pre- 
ек9 соптегвёо with. the terms: ‘and 
акбан of the tenanoy.°* 





—-— 5, 


A notice proved to have been properly diredt- 


- ed and posted (especially, : it registered) 1B фо be : 


THE BOMBAY LAW, REPORTER . 


* Ivot. jen 


m : ы: 
Transfe of Property ‘Ack lOotiäi o>, 


Е 


prec med to Бате reached: the ^ ‘person to sión 


is 18 directed in the Qrdinary § course of postal 
businees, Unless the contrary .is proved. The °. 
fact that the receips Гогпа -төрівіетед’ latter is? 
signed on behalf sf she*addresses by а 'petion 
who ig not proved to-have had authority: from- 
him to receive lt 18 по evidenea that the letter е 
did got reach the addresses. n 204 


"The appellantssheld certain lands consiating’® М 
of 2 ehas, 94 cottahs, formerly i in the . Posaes- 
sion®of one М, В. i "paying an 'annual rent of 
Rs. 25'to she respondents, Ühe re ondanta , 
sent by registered. post to each of the pellańta o 
а notice £o quit, purporting бо -refar to’ lands’ 
standing in ће nama of’ N, Ry ot- which® the 
appellants жеге іо: possesion, paying Hs. 96 
yearly rent; bus stating that-the landa were 6: 
cottahs in extent. The;receigts ‘for the regidter- 
ed .Јөзъегё` тегеп some ocasés signed by tha>? 
ad&ressee and 1n:80me purported to be gjgned' e 
on his behalf. Theappellante did. not give evi- 
dence denying vh receipt 5 the n otices!-— - 


Held, ‘that she notices’ were effective "notices 
to qiut she'enfiré hoiding, and that’ the service ,- 
‘was ln oómplianoe with s. 106 of' the’ Transfer 
of Property Aot, 1882. - ' * DNE Ape 


HARIHAR BANEBJI v. RAMBASHI RAL wea ' 623 


ilg 111 (g)—Landlord, and tenant 
Forfeiture—Denial of ` landford’s ийе Веји 
to’: perform sernjce — Бао of ceremoni 
observance. ^ 


! 








ә 

The “repidiation of à iandlord’s КАР by the 
tenght ‘wal i in оми circumstances work & 
forfeiture. This 18 not the ancient Indian law, 
bus Hes been adopted by the Oourtg “from ` thé 
law of England, and ia, snow embodied in the 
Transter of'Property Aot, 1882, в. 8 of which 
merelyfgives statutory pma to a rule ыы 
in forces . 


n . 
~- The denial which épera:es a forfeiture must ^ 


—now--be by matter. of record - before ing- 


‘tation o of any sutt for fofteivute, and mots ba © ° 


Ы 


in olear and unmistakable terms, me iis 


, Semble, that the breach of ceremonial ob- 
Багтайов presoribed | ina ‘gran’ Is" not: now а 
oguse of forfeiture or resump@ion, a&^any rate 
where the grantor ig a,subject, anè not, the 


Qavornmeng, E : . 


- t 
`. lepargana. ‘within appollaas' ru zemindari was 


‘hela under а раќа „ш provided that. the А 
'. 


* х 6 E 
йа 7 i га 
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| 1986 
' e 
ленне à жеу Act (Conetd, y Trustées: Act— (Оопёй ) DIM 
ает should pay a-rent'ot' Re, 16, OO anf :| В; $5 of “the “Indian Р Act, I, 


attended the Zemindar "ateihe e Dasara Durbar 

* with,100 paiks for service. The holder,in 1904 

\ е refused i in writing: to, -pay [ rent‘of :Бв > 15,000 
orto attend asthe Durbar, ahd’ alleged рё - 
-the pargana was ah independent semundari,:' 

*  gubjeot only toa tent of Rs. 2,200:— „ >, - 

E "Held,thafho forfeiture’ wat incurred? ‘aa 

-there was-no denial of title! by matser òf ‘record 
before suis instituted and the Bervice ‘refused | 

was в subsidiary consideration’and ‘of no aub- 


e stantial penefit to the landlord, ` £L oa 
МАН АЛАН OF JBYPORE 5; BUSMINI 
РАФТАМАНАР”РВҮІ та dins E 655 


To. ёз 
; Trust-property, sale of —Trustes having no 
pee sell immovable propenty. — Emergency 
—Sanctioni. by Cauri under dis extraordinary ' 
° Hisp ав Trusts Act (1I of, 1889), 
© Becso 90, 865407 tu is |. bus vp J 


"Тп oskas ‘of ‘real emergeney “nok · бөө. for | 
Ыы the trust- instrument aud'eot within: the | 


i 


reasonable coniemplatiem бї the author of the | i 


‘ 











‘doing gots which*are-necesgary .for the proved. | 
sion of "fne. trugt estate although nos expressly . 
authorizad by the &ruét instrument: 
ürigdiotion 18 gf an extremely delicate obarao- 
ter and inust’be exercised with iha: greatest 
aution, ' ("^ йу x AE ” fe 
Accordingly, where house property wae ‘sub 
‘feat to aelarge set-back undet! th Munoipal 
. Regulations в and was in urget: need of sargtary, 
and other. heavy repairs ‘the Court sariotioned 
“the sale of the "property, 


power of sale, ` o ADT 


, Semble.— —In cgess whare there 18. “nd expresa : 


- or implied power of salo of ' immpFable pro- 
Cem in the trust instwument itgelf; Вз. 86 |` 


And 40 of the, Indian Trusts Aot, 1882, do: nót* 
enable the property” to ba sold by he. bruises, 
d Es ii BHIRINBAI*MERWANJI DALAL ~? Tl 
: 7 Trust teas Act (XXVIII of 1866). S. 35— 
Trustee Appointment of anew trustee— Court ` 
has power ig aput æ new e ustes where tt is 
expedierf io їо o — Mental йй mijy of yrustes 
— Hindu charity : gróperty — ‘Ap pbicatton- ‘for а 
пеш irustas to.ba by petujon or ‘summons Ap- ` 
plication should seecifg the section under which 
аю тизив is A be 'appointed— Practsce, ^ zi 

















ho | 18 thentafly infirm. 


"LANG: t, MOOLJI KARBONJI 


trust, the Court‘has power" under its extra. ' 
ordinary Jurisdioiron ъо sanction tbe ‘uustees 


But thia Я 





| 


by the _Wusieds 
although’ the ` truss settlement contained mo ; 


empowers the Court to appoint p new trustee 
in all cageg:in which it shal) be ezpodient to 


m ка $ * 


j Acbotdingly а new írüat$e of Hindu ohárity 
‘property may be appointed in placa of one 


АП ‘application for the appoingment of à new 


‘trustee should normally, be made by -petition 
“or summons to be- heard in Chambers, 
ferably, , 


Pre-o 
the' application should вресму the 
partioular Aot and section under whioh the 


„appointment of a new trustee ів sought, ' o 


«L111 


= "Trusts Act (I of 1982, S. 20, See TRUST 


“PROPERTY ' . - "Er 


` 


v — — s. 36. Bee TREST PROPERTY, 41 


(90$. 40. See TRUST PROPERTY. 41 


Ultra Vires—4 provision in а pergnission to 


“rebuild a building that it has to remain in 


, operation, for sm months from sts date is 
ultra -virea. Sea -MUNIOTPALIT EES AOT 
* (DISTRICT); з, 96 we 255 


г 


v +S. 4 (aI)of ths- Revenus Juris- 
| dichon deti 1876 is not ultrà vires of the Gov- 


erament of: India. Ses BOMBAY REVENUE 
JURISDIOTION Act, в, 4 (à (1) ss 1156 


"Usurious Loans Act Lor 19181 s. Ue 
—Intereai— Progressive i increarg in the rate of 
interest wf unfair— Court, has jumsdiction to 
consider. the. NUN evcn thoug зиф is 


| heard ex parto, 


© The defendant executed в bond for Re, 8,400 
in t&&our of the Qiaintifia; The consideration 
‘of the bond was: Bs. 5,000 received în, oash by 
the defendant aud He. 8,400 by of fhtefest 
„веће rate of 9 per cent, p engem. Whe 
“total amount was repayable in thirty-four 
‘monthly instalments, The defendant having 
"failed со “Pay, віх instalments thé pldintifis 
‘sued to'recover Re. 1,600, be amount*due ia 
tésppos of them ;— * ` 

" Held; (1) that ‘an the schema of the bond 
wasehat the interest on the whole amevnt of 
Rs, 5. 000 shqyld ос: пое to ba pud fpough 


the principal was being progressively “discharg- 


ed ‘by inetelments vhe.provision regarding in- 
terest was’ unconscionable and unfair ; 
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ошо "Loans ee ne }. р sm 


So : (2) that the ] ае inerease of the rate. 

e 0f, interest and the. provision which , made 

. Money chargegble with іріргевё. after it had 

been repaid wis both excessive and subitan- ; 
tially unfair under, the Usurious. Lobps, Aot, 
and, th refore, interest on sums petually 
opel would not be allowed, - EO = je 


` KERING ВОРОНАНР y. BAYERY, Р 2 пат ' 


'' Village Chowkigari Act. CUN -Aot YI: 
* of 1870). See LIMITATION АСТ, АВТ. 144 506 ` 
d War—Ahen “ enemy— Suspension of ийан, ` 
“A debtor indebted “to ап Alien ‘enemy. ig поб, 
entitled td suspension ` of interest on "his" debt 
from‘ the outbreak of ` hostilities to she ‘date бп. 
-whioh the enemy fu obtained в. Jicense to t 


brado, ES a, 
VALLE MAHOMED ABU v. CBHETBÓLD | 
BER. 050207895 ‚1 5.441 eet 


— Trüding : with the o enemy—Pre-war ` 
„cotton аи ав security before and | 
“after: 10d —By agreement ‘with’ Liquidator of : 


$ hostile firm security: realised" and payrnent | 


.made—Liquidator cannot recover suoh payment | 
i —Mistaks of latwo—Payment ` ‘тайв under valid | 
“agreement cannot be- Fecovered—Indsan 
-Oontract Act (IX of 1878), Secs. 21,65, and 78, 
—Royal Proclamations, Моз. 1: and 3—Ths - 
Enemy Trading Aot (X of 1916), Sec, “8..4. ‘o 
‚ W,& Co,, в German fiem,, trading in 
Bomfey through ғ a» branch office managed bya: 
forman, bad; priar -to thé” ousbresk- dr war | 
‘between'GreatgBritain and Gérmany employed 
the -defepfiants'as guarantee- brokera “and ' 
Mffocadums:; The .defendanés had *deposited , 

with W. & Oo. Bs. 50,000 by way of guarantee, · 
Between 15thpnd 28rd, July, 1914, W. &,Co, 
entered into cotton contrants ‘with the Фер. 
dante for January and March 1915: 1 delivery, 
Oif the dogod of the defendants, W. & Qs. 
retprned Es? ,000 of the déposit on "3:4 | 
August 1914, and on 4th or bth August 1916. 
pledged 799 bales of blankets*to defendants ag : 
‘seourity fer the ‘balance ,of the deposit and the ; 
differences оп the éprward oontfsots. On 26th ! 
or 27th August У. «5 Co. pledged certain, cotton | 
bales as further security. „Оа 8rd Bep:ember * 
1914 the forward consraots were -olosed, b 
prose-contracts at НЬ кабер! then Prevailing... s 
On Pih Septeraber, 1914, Zoller, ‘the German 
Manager of W, & Qo, was interped, Bub- 
sequently, ane Тошков; 'was.- appointed , 
























War -Noontd.)° $ .. bs 6... 


‘Hifuidator by. Govetamant and soted under 


. the directions * of éhe Controller of Hostile 


Trading Concerns, In 1915 tha Tiqqgidator, ° 
: after' obiaing legal advice and oonsuling / 
‘|. ‘te ‘Controller, - agreed with. the defen.. 


f dants that (1) the blabketa and (9) the 
' cotton bales’ should be: sóld. and that. the * 


blatkes proofeds should be rétained by the 
defendanta in part payment of their.olaima,* , 
and that the cotton bale proceeds should. be 
тваей by the. Inguidator оп the condition 
>that the balance of defendania'^olagn should, 
„Ља pad thereout, The galea were: dont: and 
the. defendanta paid "part of their debt out of. 
thè blankgt ` proceeds, In February * and 
‘March 71916 the .defendahta ‘sent in: : ther 
accounts and requested payment ‘of the balance 
‘of'their debt out of the cotípn bale proceeds. А 
In-April 1916 the Liquidator. repudiated this 
agfeemont and claimed the* blanket , ptaceads ° 
-less Ha. 10,000 and certain | axpefises and refus- 
-od to pay over any of the обод bale progeeda, 
In August, 1917, W. & Оо, by their Liquidator 
sued foríhe balance of. the blanket Proceeds. , 
and claimed that the pre-war contracts and 
¿pre-war pledge (if.any) bacorfie ipso fasio, хоїа 
‚оп she, outbreak ‘of war; that: the® “farther 
pledges given,on 5th August aud on. 26th or 
‘a7th August were similarly yoid; that the 
croas-contracts of 8rd Beptefhber were rleo, voié 

or else amounted, to а sestlement of а nullity, 
‘thas Zoller's agency, | terminated on the out 
break of war; and that under s. 65 g 8. 7a of 
th, “Contract Act {hey were entitled to recover 
* all payments «nade as the illegality was not 


, disco red till November, 1915. The defend. 


ants d iaputed, the: claim, and counter-ólaiméd 
lor paymept of the balance of their debt 
out of the cotton bale praceeds.: On the figure 
subsequently agreed, the amount of the claim 
Was Ra, $a, 46т-: 9-0 agd of the counter olaim * a 
Re. 58, 440-9-0. No Фіврціе arose a8'ío- tha” 
Rs. 10,000, the balanog’ ot “the! PAGE à Е 


deposit of Ба, 50,000. -' 
- The Conrt of first insfanoe dismis. ќа: ‘the 


plaintiffs” suit and, decreed , the, d defendants’ .- 
.aounter:olaim ` holding. that the pre- АГ con- 
tracts and the pledges became® or Were invalid 
but the settlement by @ross-contracts fras valid 
and that Zogler’s agenoy did not ferminatd" 
and that, оп tha facts, neither ‚в. 69 oc s, 75 
applied, the latter seotion, mot applying. iba 
mistake of law. On appeal ;— DX. 


оа" 
"даз -. aat я S 


< GENERAL INDEX: : 
P t 


` Héld, confirming ‘the: decree iof the Sorte | 


"бой, 


the effect of the out- break of war were | correoí, 


Y 


' enemy "firm up to "November, 1915, waa 6 
.ently | doubtful aa to afford some- justification 


, cfor the view that the tranzagtions: in: 'quistion. 


were valid ; 


(2) that the Tiqniditor Р into bipding : 


(1) that assuming ‘without -deciding . 
e thas gll the contentions of the plaintiff ав to - 


the legal position ot the’ Indian’ branch” ofan А 
ie 


.Agreementa with the: defendants for the sale of © 


* ‘the 29 and bales shd for the application 
. 7, of the Proceeds in discharge of the defendant's 


‘dobt; that the disabilities attaching” to Zoller- 


taia not attach to'the Liquidatof or the Oon- 
troller ; and that if nesedbary , their, sota - were 


` validated , under B, 18 ot ‘She Enemy, Tender. 


'*. Aot No. X of 1918; | SONOS 
1 (8): that no ша of:the Liquidator о? the 


- Controller was, pleaded or. proved and accord- 
| ingly в. 72 ot the Dontract Эд. did not apply ; > 
e ува опе of law, and as the agréements, entered 





Were a gontracts ’ within the, meaning of the 


under a. 21 of the Indian Contract Act for. ahy 
mistake of lay ; 


this binding contract and oould Dot, therefore, 
be recovered under 8 тә; А 


were made to the defendants under valid agree- 


ments, vis., those Fith | the пашан, find not " 


“under void ones; 


" (6) alternatively, if the payments wpro made 
under the contracts and: 


be void ” in s. gb ot't the Indian Contract Aot 

(aid not apply ‘to the pre-war contracts,” for: at, 

. their, inception the} . were 
_ them anin of the Indian Contract Aot and 
, 'noi- "dgreóments ' and that the wotda,!* dis- 
covered to pe vdtd "" мате not applicable to the 
-subsequent agraemenis es: the Vine iin knew all 
«the material facta ; ~ e Кк 


(7) that по ‘advantagg’ within the meaning 


> of в::65 ofthe Indian Contract -Aot had been 


geceived by the defepdants-under~the pre-war 


4) alternatively, if "ny ‘mistake’ was made it ' 
‘into by the дио: with ~ the defendanta - 
*Indian Contrast Aot they could not; be avoided ' 


фй. accordingly the payments ] 
made to the defendants were payments under Я 


| September, 1914, ‘the Word ' ' agrosnfents ” as '|- 
Ne in the expression’! 5 creementa discovered ' 


(5) thft s. 65 of the Indjan Confeact Act did... 
, not apply to the payments fh gpestion as еу. | 


‘lodges ‘ending 8rd’: 


© sontracts’’ within || 





>i. living 


ae А | KMS S 
War-—(Ooncld,) % C ous e 

е no 
-tontraots when ez: hypothesi they became Void | 


тшше, ‘outbreak of-War] ^'^ j| . œ 


:* (8) акоп tire оойпаг- ola!p, as the assis- 
“пов vt ‘dquity was not being asked to oarry 
“out an illegal agreement, *iefendanta could 1 re. 
“gover. ` ° 


' Wors & Sons 0. Рарівл'Кнімл & Co, 986°” 


um WAII— болай uction--Life ЧЕСНИ 


sionary trust" "If theft living’ — Vested estate, 


n > A Parai, by his will devised a house to his 


Wife for har life and direoted that after her 
decease his exeoutora should hold the house її 
ёти for hia son J for life; and in the event of 
J's death i in trust for J’s widow (ав to part if 
he во ‘appointed), and for J’s issue, and in de- 
fault of such isene and ‘subject to suoh appoint. 

. ment, in frusvfor the tessator's son K “if shen 
J died unmarried 10 the liff-time of 
tho testator's widow, and of K:—~ ` 


‘ Held, “that, upon the death of J, the ‘house 
* vested absolutely із K ‘subject the life 
interest. of the testator’ в wMow, 


KAIKHUSHRU v, BHBINIBAI , — ... 180 


— — Consiruction of— Trust, execution of, 
_ where the terms of the trust are not ascertained 
—Oourt wild not compel ‘execution of suoh trust 
zy Power i in the nature of irtisi — Onus of proving 
‘that the execution ‘of such power wasa fraud 
lies on, the party challenging ii—The €ndian 
Limitation Act (ІХ of 1908), Art. 199—Znm- 
aticn ofplicable to suits for а Gistributive share 
of the property of anw intestate. ` ы. 
` 'A testator Фу his-will made his Wife 
malekmukhtyar (owner) duripg her.life just 
„a5 the fessor, was the owner, frag from question 
by &ny of, his gther heirs? representatives, 
relatives and kinsmen, With directions that 
‘she should protect the child ав фе fad 
, Préteoted еш, according their means, 
" declaring that if any of. hig-obildren should 
“not behave ' respeotiully | towards her and sot 
“according te her order, -then duriug hér life- 
_ time the hild should.not dava any ohim to 
E of the teatator’s propérty. Under ol. 7 of 
“the will the wife was, during her life-time to 
.earsy on vahival- (management) in rgspeot of 
‚ every. kind ‘of PrOP@rty and make expepsea on 
, suspicious and inauspicious ocoasibng as the 
testator had been dqing. It also provided : 
temy wife ebal duly'as''I have directed her 


°. ¢ . . .. o 


. Words and Phrases. 
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Will—(Canold.) e hb Fs, Up SAY 

orally and according to the times’ (i. ¢..a8 


eoirqumatances demand) make her will, and aly: 
my heirs and the heirs of my heira shall duly Р 


“aot agreeably t$ the same ” The widow died 


leaving a will by which she had appointed. one : 
“of her song as executor. 


The Oourt-of first instance found: that under 
the will the  tegia tor? a widow got a lifo-eatate | 
in ‘hia property with, uncontrolled , powòr of 
‘Alisposition inter vivos ;-— '' 


Heid, (1) that the widow took” only э hife- , 
estate ‘under the will ; i 


(2) that the Words “shall. duly "a ‚1 haye 
directed her orally according to times,” did not 


.givea general teatmantaPy power but indicated 


the existenos of special directions ‚ай to the 
opjeote in whose favour the power. was to be: 
exercised; е 2 56 : 


(8) that asthe ‘will made- by" the. widow 
oould,not be given effect to there - wag an 
intestacy®o her death, -— . 


The Oourt will fot compel the 'exeoution “ot ' 
`a trust where the terms of, the:trust 'are, not 
ascertaine or ascertainable, but where a 
‘power 1m the nature of a brust hae been 
éxeouted in professed compliance with „Бе 
authority giver, the onus 6t proving that the 
execution was a fraud should lie on рове “Who 
"geek by challenging the exeo*ion to get” ‘posses. 
' ain Pt propertyein the hands’ of those ` bene. 
“fitting” br the act ĝi the donee of the Power 


BRIBINBAI 2. BATANBAI n5 S 884! 
ошм Memon е : ! 


` A dooument written’ by a Cütehi ' Memon i in 
the nature of Singtruction8'io be g given 'to his : 
‘legal adyiser, or to his seluiive as to the 
ingtruotiong to be given to the legal ‘adviser, 
for the зи of his property may operate · 
as à will, . " 

BABABAIv. MAHOMED OAgSUM — '... (49 
ae n% 
лн “Соц,” 


See.CI VIT; PEOORDURE 
CODE, e. 17. 


n$ 914. 


Cog" Esiales See MADRAS ESTATES 


` LAgD AOT. ecc QUOS, 629, 925+ 
—— “Finally decided” Ses Огуш 
PBROCEDUBE CODE, в. 11 ^ 2,968 
* 
. e е ‚э э 
e . e . 
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e 
‘| Words ‘and Phrasas—(Concla f ee 
Я М * 


e 
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.*-9-— Judgment.” See LETTERS PA- 
TENT, OL. 15 © г z. 956 


й 


‘See CIVIL PRO- 





Offences snvolping а breaoh-* of the" 
Ses OBYMINAL PROCEDURE CODE, 


T | . + 216 


———-—"Pulic officer.” 


‘ORDURE ‘CODE, в. 60 (1) (4) ^ . 148, J 
— —“Putrapoutradi.” Ses JAIGIR... 597 
ev 
—— —-—''Transaolion," 866:  ORIMINAL 
782 * 


PROOBDURE s. А ( IS 
| Sea RAILWAYS йот. 
6 


—— ——" Valü$ ^ 
в, 15 m 


‚е ~ one 


Workmen's Breach of Contract Act 
(XIIT’ of 1859), S. —Оопітдоі to convey logs . 
of timher from ons ae to another—Oontract ' 
notYalling under the’ Act—Order passed: by ° 
-Magssiraie ordering ^ refund of advance—__— 
Revision by . High"Court—Orsminal Procedure - — 
Code (Act У, of 1898), Вз. 485, 439. 


Av order passed by a Magistrate, under part * 
I of s. 2 of the Workman’s Brpaoh "ot Contract 
Aot, 1859. directing either returnewf the 
advance or specific performarfe ot the сб 
¢ract, oan'be revised by the High Court under 
вв, 485 and 439 ot the Qgimenat Procedu£ 
Code, 1898, 54 


A contract to oarry huge logs of timber fora 
considerably distance Ts not the contracs of an 
'artificer, & workman’ ora labourer Within the 
epufvtew of vhe, Workman’ 8 Breach of Oontraos 
Act, 1859, kt 


EMPEROR о, DEVAPPA RAMAPPA NAIK, 

. e-— 277, 

———* Agreement to serve for а fixed period in 

consideragion for an advance—Agresment not 
falling under the 42 


‚Бог an advanced of Rs. 286, of which. „Вв. 
186. represented a previous advance and Re 100 
‘were a cash loan, the applfeant agreed. to serve 
ав ап artisan for a period of ten years ona 
-monthly salary of Rs, 40. Tha adfance made 
was to be worked off at the rae of Re. 5 to be 
deducted from the’ moathly salary, Bhe oon- 
traot dontemglated fusther advances and provis 
ded. that 1f any pact б! the pum advanced or to 
be advanced remainen uupaid at the expiry of 
ten years, the applicant voula serve on the 


a e 
aq, ' 
. 


- Woskmeh Ф Breach at Contract! Асс 
(ofta) e 

same terma till the whole amont waa paid 
, off. ae. * 

e Hebi, that the patat in question did not 
fall within the purview, of jhe, Workmen’s 
Breach of Contract Ack, 1859, inasmuch aa te 
principal item wag “the undertaking on the 
part of the applicant zb sarve oge aalary, of 
‚Ае. 40 per mehsem for а period of ten уёвга, 
' "and the advance was а subordfnate thing in- 
tended ta secure aa far аз possible a due шаг. 
ment of the contract of service, ^ 


° TMPEHDB v. RAMERISHNA EXE 168 


. 2—Oontract by a Kathodi — Okar- 


coal burner receiving advance and, working it >| 


off by his wages — Family of the workman 
assisting him in the work—F ood charges of the 
workman's family paid by employer— Employer 


writing of the charges only if the workman re- 


turnad to work in the following season — On 
tract, neither fair nor reasonable, 

. The applicant. p charooal burner (Kathodi), 
received from the complainant a cash advance 


of Bs. 15, under a writing whioh bound him. 


to work ag à Kathod from the Ist September 
1918 to, the ‘15th Sune 1919, and which fixed 
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Workdien/s. Breach of Contraot Act— 
(Ота) : 


his wages at the rate of two annas per jas ot, 
ohatóoal ; the wages to be set off ^against the’ 


. sums sdvanced afd to be advahged, It appear- 
* ed thatgn & season of ten months, а Kathodi 
` and his family turned out fbout 300 bags of 


obarooal and earned only Ба.87.8 fofthe work, 


| the mie and children of the Kathodi were not o 
| paid Separates wages for their ок, though ths 


employer: met their feeding and other charges, 
Those charges were writfen off ‘by the employer, 
in case the workman turned up for work dur- 
ing the following season ; otherwise, . they 
were treated as-advances made to the Kathodi. o 
The applicant having failed to work under the 


agreement, the complainant proceeded againat 


. him under the proviene of the Workmen's 
| Breach of Contract Aot, 1859; — ° 


Held, that inasmuch as the contract of 
service.avaa neither fair nor’ reasonabl, the 
apploant had a lawful or reasonable excuse to 


| neglect or refuse to perform the work; and 


зраз he could not therefore be proceeded 
againat under the Workmanjs Beach of Ооп. 
tract Act, 1859. 


"HMPHROB v, KONDIA GOPAL ©... 1090 
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КС Revolutionary Orimes Aot - tw Dose. 0075 14 К. 
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Indian Tariff (Amendment) Aot ioe 23 ma ss * e. 41 
Indemnity Act vae See) xi xe wat acs e bo 47 0 _ 
Land Acquisition (Afnendment) Жаз: - Se 2:2 ^... 35 
Local Authorities Pensions and" Grattivies Ао Gt e 9 ° mœ d 
Motor Spirit (Duties) Amendment Act : ` em wee | E. 
e .JXgotiable ingtruments (Amendment) Act dix a gia we OO 
e = Poisochs Aot * pe wet dv ar. 
Pro vident ands (Amonina) Aob e oe. OF us ... 98 
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Government Oaeupants (Sind) Antendmient Аор.'.... 
LA M -° - i 6 





- ACTS OF THE SUPREME LEGISLATIVE: ° 


N pu COUNCIL FOR 1919. — ' .. 


. Е i " —- . . e 


б е . o 
EVS - ACT NO. I OF 1919. . 
An, Act to extend, the powers of оддї authorities in regard to tte granting of — , 
' pensions and gratusties. ` 
Vjannzas “it is expedient to extend the powers of looal authorities in 


regard to the granting of pensions and ,Rratuities ; It ів hereby enacted as © 
followa:— ^: - . оса 

Bhort title and т `1. (1) This Aot’ ‘may bé called the ,LooaL 
extent. . -' “AUTHORITIES PENSIONS: AND GRATUITIRS Aor, 1919. 


š (2) Is extends to the whole of British -India, including “the Sontbhal 
Parganas. . | ‘ Я 
2. In this Aot ‘officer’ means any person who has undertaken the 
: ; DefniGan, E service of Government and who, immediately prior to 
e undertaking such service, was paid and employed solely 
by a local awthority and, but for undertaking such service, would ia the 
,ordirfry ooQrae have continued in such employment. 
3. Notwithstanding anything contained in any enactment orin any rule 
e e ‘made thereunder rpgulátiitg ‘the powers of local autbori- 
sie ul iris ai ‘bles, and without ‘prejudice to,any powers: conferred by 
gratuities; a or under any such enactment, a local authosisy may graai 
á a pension or gratuity bo any officer thereof who gay, ~ 
since the fourth-day of August, 1914, have been wognded or otherwise incapaci- 
tated in the service of Government, and to the widow or child of any воо сег | 
who may have died in conagguénce of injuries reoeived or illness contracted 
since the fourth day of Augugs, 1914, in the course of such service, | 
4, (1) Sach pension or graity may be gfanted in addition to ‘any pension 
or gra&u]by payable to the officer or his wife or о}, as 
the casa may be, under any geueral or special ers” of 
His Majesty in Ootnoil or of the Governorfieneral in’ 
Oóuneil, bus shall поб, save with the aanobion of thé Governor-General in 
unoil, exceed the amount of the pension or gratuity bo which the offictr ‘or 
hia ife ox obilà would have been entitled under any such orders if his emplóy- 
ment by the Jooal authority had been service fer the same time and on the same 
pay ugdet Government.* . МЕ 
° (2) Any pension, granted ander this Ach may be made $o take effect from 
auch date sub&equenj to the fourth, day of August, 1314, and subject to’ sugh 
ponditions as фе оов! authority may think fit) — e ° 


Provision ва to pen, 
sions and gratuities, © 
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4 
е 
ОУ. * Bubject tg the provisiohs of this Act, se decision pte в Іова] futhorigy | : 


г Pe ME. to greni a pension or gratuity thereunder shal? be eae: 
? Es 


: , in suoh manner and shall be subjeot to such sanction ав 
шау бе pleaoribed by | any “enactment or -rule tegülating. the grant by such. loos . 


authority dt pensions arid b gratuities i. к, Vx ЧУЕР, ЖА 
'u Provided that ip every case the sanotign « o! the Local. Government shall be ` / 
пвпевяйту. гал . NP 
* ы | : — — e 5 
> | 2 © n - ^c P А ` ; 
e 2 AOT NO. п OF 1919. i 


da Aoi futher to amend, the Indian Paper Durrency (Amendment) Aot, 1917. 


WHERBAS ib ів. expedient farther to amend ‘the Indian Paper белеу ° 
° (Amendment) Ach, 1917;  Itis.hereby enacted ag ‘follows :— ` 


аһ l. This “Aot may Бе sealed the INDIAN. PAPHR 
ort title, e 
IST A s CURRENCY (AMENDMENT) AOT, 1919. 
NDS sures, .Q In seotion. 2 of ће. Indian Paper @ шулду 
каак XIX St 1911; (Amendment) Aot, 1917, tor the words " віх hundred and ° 
sixty milions, " the words sut hundfed millions ' n 
shall be substituted. . 
Rapel ot Aot VI of 3. Thé Indian Pau: undis (Ажеп): Aot, 
1918 and Opdinanoce 1918, and the India Paper, Ourrenoy (Amendment) 
e of 1918. Ordinance, 1918, are hereby répealed. "e 


AOT NO. ш ОЕ. 1919. 
An Aot to extend the operation of the Motor Spirit (рий) 4 486, 1917, E us 


e ° WHEREAS it ів expedient to extend the operation ot the Motor Bpiri& 
e тран) Ас, 1917; Iti is hereby enacted as tollowg : — e. 

Bhoritle, 1° This Act лову be oallef the MOTOR. Sram 

P eia (Durres) AMENDMET AOT, 1919, . 

e 2. In seotion lof tht Motor Spirit (Duties) Aot, | 


Won Las Sint, 1917, the gord " and" at thé end of sub-section (2) and 
Ы ^ "the whole of sub-seotion (5) shall be omitted. 
T. e. м. | ЫК ; 
. A - | — я " Ps | rà 
| ° AOT NO. IV OF 1919. : Ar 
A” Aoi to отта the Indian Income-tuw Act, 1918. | 
' WHERHA ib is expedient to amend the [ийа Income-tax Ао, 1918; It ig 
hereby enacted as followa :— . 
вм title andecom- |, 1. (2) This Act may he galled thé INDIAN Iscown. 


memoerent. етм (Aucex burgi) Аст, 1909. ¢ ! ° 


(9) Tt shall одде into {оров on gha first афу of April, 109, . 5 





Фф ` 


. 
4 
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e. 2* "In the proliad to aub-Yeotion (2) of section 14 of the Indian Twoome- 


ATnendnigüt of” geo. " #BX Act, 1918, (hereinafter referred to ás'he said Aof),for, 
tion 14, Act VII of 1919; “the word ' one” the word “two” shall be substituted. 


», 9. In sub- РЕК (4) of geotion 18 of the said Aot, for the figurge, brackets 
ов of see- and word ' ‘17 (Z), (2) or (2), the figures, brackets „апа 
tion 18, Act Vilot1918. word " 17 (I)jor (2)" shall be éubstituted.* 





--Bubstitution of new ^" -& For Schedule I tohe eaid Aot, the tollowing 
1, Act VIL d aoe Schedule shall bà substituted, namely:— 
| "E 
v т 5 б E A g о 
E е . " SOHEDULE I. | ж UE 
=~ - (Ses section 14.) | ИШ 
e 
с... BATES OF TAX. | 
vd ° { - ©. Rats, 
I.—When the taxable income is lesa than Re, 2,000. Nei. ° 
| .IL.—When the „taxable income is Rs. 2,000 or © ` 
upwards, ands Е 


(i) The tagal inobpne is less than Ra. 5,000 ... Five pies in the rupee.’ 


(ii) The “total, income is Ва, 5,000» or upwards, -Bix pies in-the Фрее, 
but is leas than Вв. 10,000. © е Е 
(448) The total incoma ia Ba. 10; 000 "or upwards, Nine ples in the rupse. 


but 4s leas than Rs. 26,000. x 2x 
" — (io) The total income is Ва. 25,000. or upwards. Олваппа in the rupee.” 
Bubstitutign of new: 6.’ For Schedule If to the said Aob, the- followin 

ete me Schedule shall be substituted, namely к=, г 

e , е / e 
polis , " SoHEDULE п." = =, 

&8e6 section 87.), 
"BATES OF Бағир, 2 
° Amount, QA. oe ae S . Befund, o 

1. Less than Be. 2,000. s d E ^ ^ ^. Опе апра іп Pal гтёрөб, 


2, Ва.-9;000 ёг upwards, but less ‘than ‘Ba. 5,000, ‘Seven piagin the rupee. 
8. Ba 5,000 or upwards, but leas һап Rs. 10,000. , Six pies in the rupee. 

4. Ba. 10000 or upwards, but less than Bs. 25 090. "Three pies in the rupee, 
6. ee the said Aot, sub- ‘aeotion (8) of Baotion 17, Ohapter Папа і in sadtion 


85 the words ' ‘or irea notice or order "under geotion 
Bep. б, ‘80 ‘are hereby repealed : a , 


ek 


. ` "Provided: thate such rppeal Bhall nos affeot the liability > оѓ" any person, to 


pay any aut due ош him or any SEHE right of refund under the sald Act, 
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А AOT NO. V OF 1819, *¢ 7° oe y 
4n Act to make provision to determine the date ‘of the termination of the preni 
: war and for purposes obneoted therewsth.. mE 
н WHEREAS it is expedient to make provision fo аи the date. of the 
terminatiorwt ot the presen’ war and for purposes, connected, кык, I8 ia 
hereby: enactedeas follows:— ° Н d i 
І. This Aot m4 be oalled the TERMINATION OR 
THE PRESENT (DEFINITION) AOT, 1919, " i 


Short title, 


2. Бо? the purposes of any provision in апу enaotfaent or ‘da any noti- 
fioation or rule issued Qr made thereunder and, exoept 


Date ої — when the context otherwise requires, of any provision in 


tion of present war to 


be such as mhay be dec апу contract, “deed or other instrument relérring, | 


e lared by His Majesty in 


Council, expressly or impliedly, and in whatever form of words, 


bo the present. "War or ‘the present hoatilities— 

(1) jhe preseh?" war shall be treated as having odntinued to and ав 
having ended on such date as His’ Majesty in Oounoil may declare in that 
behalf in purswance of the provisions of the Termination of the Present War 
(Definition) Aob, 1918, and . .' 

(2) the date of bhe termination of war between ,His Majesty ‘and any 


partioufar State shall be the date similarly deolared under _sub- Beobion (3) of | 


section 1 of tht said Aob, 5 


AOT NO. VI ОЕ 1919... ws x és 
An Act further to amend the Indian Oaths Act, 1873. °. 
WHEREAS it ів expedient fusther o amend. the Indian nous Асі, gera: It.ig 
hereby enaoted as follows:— ` . 
= .* 1. This Aot may ‘be oallet the Tadia Oaths 
E "hori ‘tito, ° (Amendment) Act, 1919. : 
2. lI бойоп 8 of the Indian Oaths. Aot, 1878, atteréhe word ' 'breieribed" 
o Aidenameni of zoo. the worda" by or under any Instruotion under the Royal 
tion 8, Aot X of 1878. Bign Manual of His oe or " shall be inserted, 


б ' — AOT NO, ҮП OF 1919, 
9 to extend the operation, of the Indian Оов. Рона Aot, 1917, 
\НЕВНАн it із expedient. bo exterfd the operation of phe Indian Defenog 
Forga Aot, 1917 ; Ibis hereby enacted ай follows i— .. 





Z4 This Aot may Бе dalled the Indian "ыеп Foros 


e 
Shdrt title. ME (Amendment) Aot, 1919. 


2, In sub-section (8) of seotion 1 of the Indian Defense Foroe "Aoi? 1917, 


] ө e. 
Amendment of °sec- n 
tioni, Act ПІ of 1917. вра? be substituted, , С 


for the wotds “ віх moni" the words “one year" . 


е T (d 
4 nd * т ` Й Ф - . i 
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o 


e t * 
* \ °° AOD NO. VIII OF 4919, А T 
d An Act further to amend the Negotiable Instruments, Act, 1881. 
' WHEBBAS it ів expedient further. to amend the ен Instroments 


° , Act, , 1881 ; It is hereby enacted as follows:— : d 
V crc ; L This Aot may be called the Nseorfinus Ins- 
eu TRUM ENTS (AMENDMENT) Act, 1919. • 


. А 2. In section 9 of. the Negotiable Instrumertts Act, 

. AE KEVI ol 1881, (hereinafter called tbe said Aot), for the wordB 

b * 4881, "payable to, or to the order of a payee,” the werds pay” 
able to order” shall be substituted. * 

. Amendment of Sos 3. For gub-seotion (1) of section 18 of the said 
UN [WA Act XXVI of* Act, the following sub- eeotion shall be substitpted, 
. ` pamely,— ys: po UU. 

"(1) A ‘negotiable instrament’ means ù% promissory note, bill of exchange 
or oheque payable either to order or to bearer, Ы И 
| Explanation (s).—A promissory note, bill of exchange or cheque ia pay- 
able to order which is expressed to be so payable or which is expressed to be 
payable to a particular person, and does not contain words prohibiting transfer 
or indioating-an, intentlon that it shall not be transferable. 


Explanation (ŝi). a promissory note, bill of exobange or ohedue ів 
*. payable to bearer which is expressed to be so payable oron which*the only or 
° last indorsoment ів an indorsement іп blank. 
: Soplanation (655). — Where-a promissory note, bill of exchange or anes 
either originally or ру indorsement, ів expressed to be payable to the order 
of a specified person, and notto him or his order, it. is nevertheless payable 
\ to him or his order at his option." е . 
, • 4. In seotion 48 of the said Act, fĝr the words 
rare rie: ot Peor ө “payable to tho order of в spesified person: rto а аре. 
| 1881, ^" . ägd person, or order,” thé, words "payable фо order" 
| abalt be eubétituted. NE ` 
5, Ін section 121 of the said Act, ѓог the words > 
Amendment of 


tion 121, Aot XXVI ot “payable io, or to the order of a specified рётвоп," the 








1981, © e words “payable to ordes' shall be gubstituted. = 
é °°* А ` 72 e © 
B Lg у 2 А е к ; 4 
* s AOT NO. IX OE 1919. " œ 
AR Act to supplement the Punjab Courts Act, 1918. • 
‘WHEREAS it ів expedient io supplement ve PUNJAB Оосвте AOT, 1918 ; 
It ів hereby er ag follows!— | А 
вһоне іе andcom-* -° 1, (1) This Act may т called ‘the PUNJAB COURTS 

nemen |, ` (SUPPLEMENTING): AOT, 1919... • 


re б, (2) Ii ‘shall соте into force on sucht date as may bo notified by the 
(^ .  Qoyernor-General in Council in this behalt. 


` i ; | б; 


F ое А Q9 
“© х | THE cubus LAWeRRPORPRR. “ i й [vof. “xx1 
P e 


EUR e 
" All suits, appeals, revisions, application's, вне айо and other 


: Provisions ета proceedings whateqever, whether oivil or criminal, pend- 
grows ings pending in ing in the Ohief Court of bbe Pgnjap, shall be continued 
Panjab, ot id e and oonoluded in the High Court of Judicature af Lahpre ° 
Mur as*if the same had been instituted in such High Oours ; / 
id. the High Court ої Judicature at Lahoge shall exercise the same jurisdiction : 


in relation to all such ргарвёйірев аф if the same had been instituted and oon- 


tinued in suoh: High. Court, ; ceu 6 Й IA X 
^ . Е a. С кол "E^ sm d E е 4 
4 4 
; 
Eo | ' AOT NO. 'X OF 1919. "E CAU ° 


An ' Aot to impose -a duty on excess profits arising out of certain n busines, 57 2 і 
WHRBBBAS,it ів expedient to*impose B duty, оп excess profits, risin ja 


of certain businegse; I5 ig hereby enaoted ag follows :— . 
- Short ТИТЕ and com. » l (Z) This Aot may be called the Exonss Propre 
mencement., -e Dory Aor, 1919, ack cT EE s 
" (9) It shall come into force on the 1st "April, 1919. 007 e 
Ы 2. In this Aot; ‘unless there. Ta: anything: repugnant . 
De ion, 
дина in the subject or oontext,— . `, - he ae 


" accounting period’ meana the twelve peas ‘ending on the 31в% Ма, . 
1919,,or if the acoounts of the business. have been made up within the gaid £ 
twelve months for the purposes of ihe Indian Income-tax , Act, 1818, in. Jxpspeot, 
of a year ending on ' „апу date other iian the said 318 March, then the year" / 
ending on that other date; eè ` - боа f 

" business ” includes any trade, ee or EENE EE or any. adven- 

tyre с or concen in the nature of trade, commerce or .manufaoture ; 
? «сые? Revenue-authority ” means the Board of Rev8nue or, Ahe Financial 
Commissioner in provinoes Yhere ‘those authorities exists and in any other s naga 
such enithority a8 the Local Government maf. ‘deolare ta be the Chief Revenue- 
authority for the purposes of thig'Aot; . een | 

" predtribed " means prescribed by rules, made under this Ао. К ae ie T 

All éxpressiona used or embodied by referenos in this Act which are поё 
hereifibefore defined fhall have the same meanfhg as ia attributed to thom by 


' *he шар Income-tax Aob, 1918. ^ «ss e. 


8. "This Act shall apply to” every business (other than the businesses 
Application ot bat, Jipeoified in schedule І); whioh is, during eany part of the / ee 
Йй © accounting; period, either carrled on in British India by! ama. 
any person Чч owned or "carried on in any ‘place in India by а person ordinarily” 
resident in Beitish India, `` 
.& Subject to the provisions of this Aof, беге shall, in “rBapaet of any 
Imposition ofeexcess business to “which thia - Aob appliéa, be oharged* vied, 
pwefitg duty. * and paid оп tha ‘amount: by” whiok the profits d the 
accounting poriod exceed the standatd polite в duty (in tis Ady’ reférred to ав 
" excess profita duty ") of ап amount equal to fifty-per cent, wot. that excess :< , 
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of 
> Provided that the " *amouat of the said duty shall not оховей — A ab 
*wotuld reduce the profits in the sooounting period belów thirty thousand rupees. 


5. The profite of а business in п the €— period shall, ak the ороп 
* mom ^ 3 . of the- person by whom the exosseg profits’ duby in 
\ E p respect of that business ig payable be or*be Чазшай 


ing period. " de be,— кож Я . 4 


« '* (a) the scitis: NM ag finally agpertained for the purposes ‘of the 
Indian Ineome-tax Act, 1918, ог • 

(b) when the:accoufiting period in respect of the businesd ends oh any date 
other than the 3186 March, 1919, and the accounts of the busifiesa are made up 
for an additional period ending on the said 31st March, a sum whioh bears the 
same proportion to the taxable income of the botal period (such taxable ingome 
bajug aacertained as nearly ав may be in accordance with the provisions of the 
said Act) as a period of one «ear bears to the total period. ! 

Haplanation. —The profita in the accounting period shall, notwithstanding 
any eompositipn in force for the purposes of the said Асб, be actually ascertain- 


* edin accordance with the provisions of that Act, А 
i RE : 6. (1) The standard-profite of a business shall he aS 
Btandara poik: “follows :— 


(a) an АРАРАТ at the rate bf 10 per cent. ог аё such тай пой 
*. being lesa than 10 per oent? as may be prescribed, on the capital ofthe business 
ав existing “atdhe end of the accounting period, in whioh cage the oapital of the 
business shall, for the purposes of this Act, be ascertained in aseordanns with 
" the provisions of Schedule II ; or 

(b) at the option of the person by whom theeexcess peoi duty in respect 

of the business is payable— ' 
(s) if the profits ofthe business'bave been assessed in the yearg 1918 ава 
1914 for the purposes of the income-tax law then in force—the aggregate 
of half of the profits*go assessed gud half of the interest, if any, feoejved in 


those years on securities forming part бї the assets of thg business ; or > o 


(is) if the profita of the bosifess have*been assessed for the said purposes 
in the years 1913 and 1914,and in two only of the three years 191521916 and 
1917—the aggregate of one-touxh of the profif so atseased and one-fourth,of the 
interest, if any, received in „фе game four years on seourities огада: ob 

- the assets of the bubiness ; or А А 
. (iii) if the,profits of the business have been assessed for the said purposes 
in all the five, years 1913, 1914, 1915, 1916 and 1917—the aggregate „of 
one- -fourth of the profite assessed in the years 1918 аһа 1914 and in such {мо 
Sf the yéars*1915, 1916 and 1917 as may be selected by the sajd person and 
-~ one-fourth of the interest, if any, reoelved in the same four years on securities 
formisg part of the *agBátg of, the business : P : 

Provided, that ifthe avbraga capital ‘employed in the Business i in the,yeara 

adopted for the purge of determining the standard profita ів dess or more than ' 







special. ciroumttancea. eto any of бә following olsoumstancas, dàmely,— ` 


О ЫШ `~ 
re 5 Pd 
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. . e ‘ 

the ‘oapital во employed at.the and of the accounting parlodAhers ahali be mgla. f 
to or from the standard profits. an addition og a deduction, as the бана may 
be, which aball ‘bear to the standard profits the same prpportion as such indrease 
or déoreage of capital bears to the average capital so employed in. the years но 
adopted. "^ > mL i U | te Eo- 


e . . E E 
Boplanats$n.—EFor the purpose of ascexiaining thé average oapital employed, / 
the capital employed, in the business јо any year, shall be deemed to be tha • 
capital во employed af the end of thas year:* " o $. on é j 
Provided further that if-she assessment in any af the sald years was made 
in respect of'a period of les ánan (walve Mongha; that assegument shall, for the 
purpose of determining sha’ yhandard ‘profits, be proportionately inoreased,, 
` -2) Ila composition for income-tax wag in force in any of the years 1918, af 
1914, 1915, -1916'and 1917, such composition shall be deemed for tha purposes ef 


clause (b) of зор-ввавіоо (1) fo have Been the agses8menb and the profits shall 
be determined in &obordanoa therewith - : xs 5 \ 


А 


Provided that (е person by whom exaess profits duży in easpeot of the 
busipess ia parable shall, notwithstanding any sudh composifion, be -entitled to 
have'an assessment of the profits of bhie business: 'made for the purposg-of deter- 
mining the standard profits, in the ваше way as the tesessmdqt ‘would have 
been Made if. no such composition thad*been agreed upon,  . 

. (8) Hach*ot the years referred to in aub-sectiong (7) and (2) shall be deamed * 
to ba һе twelve months. commensing with the Ist -of Aprid in the year 
mentioned... 2 SUY 


е . 
(4) Notwithstagding anything contained in this sedtion no inorease of 
capital made after’ the 3186 *Deceniber, 1918, shall be taken iio *xcoount in 
any cage, and по suoh increase before that date shall bà taken into acoóunt' 
when gib appears or fo the extent to which it арравта“ 6867 the increase’ was 


mada, with in&ent to evade or hag the effeot of evading - the: Payment oftia 






exoess profèta duty. ЧИ » "LM 


г 7 On the application made in accordance with tha provisions of clause |. 


Power to Cellector to 1b) at ив (а, eon (11) Of any person 
make allowenoes for obargeable with exoess profies duiy allogiág that, owing 


• e(a)qny change in the constitution of a Parbrfegship of whioh’he is or wag © X 1 

member; , = | oe e ў : Ра 

(b) any postponemant or suspension, ава consequence of tite present’ wat, m 

of renawals or repairs P T z Ero “ш. fe ЖУ ft tals Uw = 
e(o) any exceptional” depreciation or obsolescenca, including ,tha post ok 


replacement düring the accounting period dua to * the present war A D 
employed inthe businesa; ^ ^' ' d dn А ; 


М Р . . с ха CE e. 4 
*(d) the provision in connection with bhe *raqafyemen tgeot the present. war ° 
of plant or machinery whtoh will not be.reguired for the purposes of the 
business after the Jorminatian of the war; `~ т eU 


i 


EE Р 
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ө e 
* (à the fnok that-the assets of the Байлан consiat to any material TAM of 
bison in a company the business gf which ia chargeable to exdesa profits duty, АН 
. (f) the liability of any part of the Grofit of the businesa fo excess brofiia 
', duby in the United Kingdom ; or ` . 
V (g) апу spacial ciraumstancas connechad wikh the nature of the РАТ or 
the period for which any profits are ascartsined or determined, the provislons ot 
e ів Act for the caloulation of excess profits duty-operate unfairly in bis cage, tha 
$ Collector тау make suoH'allowanbe in caloulating the amount of the duty sa 
ò ° ваеш to him to be necastary to meek fhe spacial circumstances, provided that 
any such allowance shall nob reduge the amount of duty payable under the pro- o 
visions of the Act by mora than twenty-five per odnb. without the previous 
* ganction of the Commissioner. o 


e 8. (1) Тї апу person who has applied. under section 7°ig dissatisfied with 

Appeal to Ohief Reve- | the decision of she Collector on his gpplication, he may 
и authority, - appeal to the Chief Revenus authority which sball, at the 
(--~-? option of such person, either itself decide such appeal or refer it бо a Board of 
Referees to be appointed by the Lapal Government. The Board Shall hear and 
consider апу ‘appeal go referred and shall communicate its deolaion to the Chief 
Revenue authority. `. : 

(2) The Chiat Revenue authority and the Board shall be entitled о taka 
into account any of the ciroumstances specified in seation 7, and to modify the 
déaision of the Colleator with reference therato in such way and to such extent 
ag thoy may consider just and equitable. 

` (3) Every Board of Referees appointed under this saohlon shall consist of 
three or, ig ogses whioh the Local Government considers to be of difficulty or 
importance, of four persons. When the Board consists of four persons, the Local 
„ Government shall appdint one of the members to be Оћвіггаао, «Ip any cage ab 
least two members of the Board shall be parsons not in the servica of Gevern- 
ment “and having in Фе anne othe Local G'ayernment adequate businesa 
experience,- = 





9 


(4) In osses of а differenoctot opinion. betwesn the members of the Board, 
the, opinion of the majority shall prevail. When the Board consigis of four 
‘members and the members ara equally dividi in opinign, the Chairman shall 
have a second or casting voles : ^ ] 
















e € 

(5) The deoigisn of the "Obiet Wavaade authority on any appeal tinder this 
gaobion or of the Board where an appeal is referred to it ghall, notwithstanding 
‘any other provision of this Aot, be final, and shall ba “deemed to be the basis 


of assessment in the particular case. Ф. 


9.°°(1)°The Gévernor-General in Council may, on the applideliohi mada 
| e. before the 30ih* June, 1919, of any person alleging 
еы in Council “that owing to special eiroumstances to he stated ig the 
with hardship 7} — appfioation the provisions of his Aeb for the calcnlagion 
ota јаве of busi- .of exebss profits duty would operate unfairly in the case 
of any olag8 of business in Which вцоћ person ів engaged, 


e 


Е РАС e $e Bs : ES o 
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Å e. 
E application for the rdport of a Board d Special ereag $a bà ёрро 
fed ib this аһан by the Governor-General ip Council, 


ma (9) Every Board appointed under this section shal} oopaiat of four persons, 
of whom 2% Јеааб two shall ba persons пой in the gervica of Government. The . ° 
Governor- General in Ooufoil shall appoint one member Хо be Ohairman. / 
"() On redeipt. ot. the REN of the Board, the: Governor-Gengral i in Council 
shall eSnsider the same gnd pass (fhereon such orders ав he. thinks fib. Any ^» 
Buch order may vary the basis or, method of assessufent in respect ef the olasa 
of busines? во reported on, and any variasiong во made shall be deemed tobe ° ‹ 
modificationa ofthis Aot in'respeot of the pratters to which they relate: and 
this Act shall apply accordingly. 
10. *Hyery liquidator of a company whioh Js being wound up ай the oom- 
ә «. mencement.of this Act ог is wound up after the com- 
Я Notico to be glven by mencement of this Aot aad which is chargeable to 
- liquidator that exces у 
profita have been mafle, excess profits duty shall, before the 3186 May, 1919,-or 
| | within two’ montha of the commendement of the winding 
Up, Вв the са& may be, give notice of the faot. 4o the Collector. 


п. (1) The Collector may, for the purposes of thia Aot, require any per- 

воп whom he believes to be engaged іп уйу, - business to 

. Retugns for the pur. whioh thia Aot applies, or to have been så engaged dur- 
poses ofthe Aot; - ing the ascounting period orin. the year ending on the : 


ме 


3186 March, 1913, or on the 31896 March in any year thereafter, to furnish him 
within two months after service upon him of а notice bo that effeob with auch 
partioulars in osanaotion with the business ag the Collector may req: aire. . б. 


(2) Ав the time ‘ot turnishipg sueh parbloularg such parson Pur i 
(a) state the metbodwhioh ha, fleaitea бо ba adopted for tha duni ol — 


e (5) asogrtaining the y pronus of the business in tha focounting period under . 
Baotian’ 5, ande ; 


e 
(ii) d@termining the standard рай upder seotion £? and | 
° (57 make any apploation whioh he desires to make under geabion 7 for an 
allowanos in the oaloulation ‘of the amount of the ахаввв profits duty. - 


(8) Véhere any person fails, without reasonable*oausa orexouse, to comply 

. "With the provisions of*olausé (а) of sub-seotion &), the Collector shall proceed `. 

to qodMain the profits of the accounting period and to determina the standard 
profits by such method provided in thie Act as he thinks fit, " NS 

12. т а person fgila, without reasonable cause or excuse, to give to the 

Collector indue time any notice required by section 10 

Penalty. è orko furnish any parbioulars referred to in seotion 11, he 

hall, on conviotion by & Magistrate, be punishable with fine which таў exten 
to thirty rupees for- avery day during” which the default continues. Ы 

«13. . The amount of excess profits duty ta, ba paid fü respect’ of any 

*' nese shall be assessed by the Volleot#r, wha may, in 

oase where he * thinks fit, allow the” duty,to "be р 

‘instalments of auch amounts” payabla at-such times as ha may direct, 












ТСТ 


\ 


м : n j . 


‚ 1919] or ив spia ‘imdistative ouno. ^" / "i 


m 15. . The duty hay be Tem on any person for the timg being owning 
Person liableto be OF carrying $n%he business whether as agent for the’ 
acseased. . * ofvher or otherwise or, where the business has ceased ~ 


* during the accounting period, on the person who owned or во oafgied on the 


. 


: shall iMor 


business immediately before the time at which «һе business ceased, and where 
there has been & change of ownership of the business during the accounting 
period, the Colleotor shall make the assessmerts in the prescribed manner. 


15. The provisions of sections 20, 21, 22, 23, 24, 26 and 27 and of Chapters — ° 


IV and V and of sections 42, 4, 46, 47 pnd 49 to 52 of 
Application of pro- the Indian Imcome-tax Aot, 1918, shall apply, with such • 
1918. E Asp m B. modifications, if any, ав may ‘Бе pregoribed, ав if the 

gaid provisions referred to excess profits duty ` inateati of 
togincome- -bax, and every officer or authority exercising powerB under she said 
provisions may exercise the tike powers under this Act in regard to excess 


profits duty as he or it exercises in regard to income-tax undér* the said Act : 


Provided $hat references i in the said provisions to the assessee shall be 
construed as references fo a person by whom excess profits duty if psyable, 
* 16. Notwithstanding anything contained in the Indian Income-tax Aot, 
tot 1918, ог in any Aob repealed thereby, all information 
" Income.tax papers ію — contained іп any statement or return made or furfiished 
в available for th& 
purposes of this Aot. under the provisions of any of the said Acts ог 
aa obtained or collected for the purposes of any sugh Act 
may,be used: Tor the purposes of this Aot. 


1 37. 2 A person shall nob, for the purposes of avoidipg payment of excesa 


profits duty, enter into a &ctitious or artificial transaction 
Prohibition? 4 and 
penalty” fo онны or carry out any flotifious artificial operation, and if he 
trangactions, has antered into any such transaction or aarried oub афу 
с * such operation before the commencemeat *ot іф Act, 
llepbor of “the natura of the trahsaction or operatign. 








Hop » 6 or the purpdwea of this section an artificial trangaseion or, 
орта. : ‘duvica of whatever nature adopted for the parposea ot^ 
presen a Business in a misleading form ог m$&nner with 
intení Who ‘effect of evadipg any obligation imposed by thia 
Aob % 6 , 

69% j o а ml contravention of, or fails, without rgisonfble 

A ®° Дару wath the provisions of sub-section (Z), ёе shall, on 

ri ` " ' Magistrate, be punishable with fine which may extend бо one 
ea: . 


e 
0, The Governor-Generalin Council may, by noftiff&ation in| tha 
, Gazetta of India, make rules for carrying into effect the 
ar to make rules, 
. provisions of this Act, 


(9) In particular and withéut prejudice to the ganeraliby of the foregqing 
power, such fules nay provide far— 


(а) the rte to be allowed in respeet of any bfainess or*class of business 
*íor the purpose sf clause (a) of sub-section (1) of section 6; 


ee 9 .. Ө. о 
e . e e .. 
е е e . [] 


Q 


c 
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. ы ў DC А * e 
\, the procedure to be foflowed by Boards of у appoinjed °шпдыг. 


this‘ Aot on fe 4 Е id 
«e. tc) the basis and method of assessment when thera has been a change 
of ownership during.apy period which oan be seleoted for the purpose of de&r- , 
minjng standard profits, dt during any subsequent perjod prior to the com- 
mencement of fhis Aot ; and. - . Я 
(d the adaptation tq excess profits duty of any of the provisions of the ' 
* Indian Income-tax Act, 1918, which are made applisable to that. duty by 
seotion 169 | EL | | E . . 
(3) Alt raled’made under thia section shall have effect as if enacted in this 


Act. 
19. "Where the profits of any business in. the accounting period are 
e prode duty chargeable to exoeg8 profits duty under the brovisiogs 
and super-tax to ba Of this Aob and to super-taxeundar the provisions of the 
alternately chargeable? Super-bax Aot, 1917, then— Ы А 
(1) if the amount chargeable ав excess profits duty exceeds that chargeable 
as Byper-tax, excess profits duty shall alone be charged ; and Ж 


(2) it the amount chargeable ав super- вах exceeds that ohargeable, ав өхобвв 
profits duty, super-tax shall. alone be charged, and the provieiend of this Асб 
and 6 Super-tax Aob, 1917, shali be tonstrued acoordingly., ~ ^ 

20. The'amount of excess profits duty paid in*respao& of any business 

shall be allowed:as a deduction at the adjuskment made 
fem НЫ ашу in the year ending on the 31st March, 1920, in respect 
рири of Aot VII ; of the profits of that business for the. purposes of À 
‘ section 19 of the Indian Tnoome-tax Act, 1918 : 

Provided that if the amount of Sxcess profits duty payable have: not been 
asgertained atthe time when the said adjustment is*made the amount by 
which the incqm-tax would have been reduced it effao$ һай been given to the 





deduction ghall be deducted frém the amount payable for excess profits duty, k 
g 2 ‘ А “е лр ai 2 


А | SOHÉDULEIL . 
е . "ExoBRPTED BUSINfS&, 
os (Ses section 3.) * о 


o 


р Аһу business the income from whieh ig agricultural- income. 


2. Offices or employments. 


` 8° Any profession the profits of which are dependent mainly on the per- 
sonAl qualifieftions of the person by whom the profession-is carried om. and і 
whioh no capital expenditure is fequired or only capital expendygure of an 
amount which ів small, when compared with the profits which the’ person 
е . 


79 on 


carrying on the'profgssion makes: — . А к Р 


• _@ : 
Provided that the business of any регвоц taking commjssiong in respect of 
any transastions or services wendered, or &пу agent of any deseribtion (not be- 
ing a whole-time officer or serven of the business or а: commerocial traveller е 
e Ы „9° o е °з 
„* А e e . e 
А : - us e 


/ 


e 
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_ 1%9} . ^ THÈ впРЕВМЁ LEGISLATIVE GOUNO ° 18 
. e Е ee . s . of . 
agn Sgent whose Teauneration consists wholly of a fixed ard definite sum nob 

` 


dependent on the amount of busingas jone or any» other contingency) shall rob, 





be inoluded in this excesjon. 5 í ° - 
. . 4. Any business which is liable to pay in respect {е accounting period 
\ excess profits duby,in the United Kingdom. d a 
EN 5. Any.basinesa of which theeprofits in the accounting ‘period do not 
e  éxoeed thirty thousand rupees. e ,* . a 
б ы ° е 
e. з 
SOHEDULE II. 
• А » ASOBRTAINMENT OF CAPITAL. . 
F- LN | (See section 6.) : ° 
* |. The amount of the qapital of a bufinoesa shall, во far as if does not con- 
вів of money, be taken to be— ТА 


(a) So far ав ib donsiats of assets acquired by purchase, the price at which 


7^ - these assets were aoquired, subject to any proper deduction for dgpreciation or 
ХА F e n . " Е $ 


е fos unpaid purchase money ; : 
А [| (b) So ат, ав it орвїзЁз of assets being debts due to the business, the no- 
| ! minal amoun? of those d&bts subject to any reduotion which has been allogvad or 
E e is allowable in respeot of those debts under the Indian Income-tex Act, 1918; 


- * and 

Ж „{о) So far agit consists of any other assets whioh have not been acquired 

° by purchas®, the value of the assets аё the time when they became assets of the 
business, subject to any proper dedaction for depreciation H 







Provided’ that nothing 1n this provifior shall prevent accumulated profits 
„ (other than those madein the accounting period) employed ir the business 
being treated as oapital. m" e Qs 

9° Any borrowed money or trade debts shatl ba deducted in ,omputbing 
the amount of capital for the purgbses of this Act.” - 

8. Where any asset has bgen pald for otherwise than in oash, the сові” 
price of that assets shall be taken to bathe value of the consider’tion at the 
time the asset was enquired, but where ‘the фовіцрвв has been cenverted into 
a company and more than two-thirds’ of the shares in the company are held 
by the person who«was the ®wner of the business no yalue shall be аав 
to those shares, во far ав they are represented by good-will or otherwise thaü 
by material asdeta of the company, unless the Oolleesor in special ciroum- 


M! stances otherwise directs. Patents and seoret progesses shall be deemed to 
Wwe поќе ја! gesets. , Й { | , | ‹ ! 
` ° E : a ишы 
К i ў * ' AOT NO. XI 081919. И А 
An Aot%o cope with anarohical and revolestionadry crime. ‚ э 


Í Е WHEREAS it is expedin& to make provision that the ordinary oriminal law 
» eghould be supplemented and emergency powers should be exercisable by tha 
e 


| E Ех ои 


ч. “and, whereas the previeus approval of the Богев у of State in Council hag 





e . / _@ 
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LINE Я е . А . 
Government for the purpóse of dealing with anarohioal an revolutionary шоҳе? 
zmenis; ^ s ee : : 7а 


been acooyled to bhefbiaking of this law ; Ib is hereby enaoted as follows Pt 
Shbrt title, extant and 1. (7) This Aot may be oalldd thé ANAROHIOAL, AND 
бозор; REVOLUTIONARY ÓRIMES AOT, 1919; °° | 
(2) It extends to thé whole of British Ipdia ; ang . 


(8) Té shall continue in force for three years fromethe date of the termina- 
tion of the prosemi war. 


Mon. D e ‘fd 
Definitions. _+ 2. (1) In this Act, unless there is anything repug- 
. nantin the-subject or context,— ° . 


" Chief Justies " means the Judge ot highest rank in a High Cours; ° 

" The Code " means the Code of Criminal Procedure, 1898; р 

" High Cout * means the Highest Court of oriminal appeal or révision for 
any local area; ``. E E i 


„'' Sohedifled offence” means any offence spesified in the Sohqdule. 2 

(2) АП words and expressions used in this Act and dgfined in theCode, and 

„not hereinbefore defined, shall be deemed to have the 'meanihga “respectively 
atbribūted to them in the Оой, — ^ > . 

PART I, : - 

3° If the Governor-General in Council is satisfied that, in the whoje or 

i any part of British India, anarohioal or. revolutionary 

Pie que 3 applica-e movamente are being, promoted, and that soheduled 


| | offences În egnngction with such movemertta “aro preva- 
lent to such ap extent that it is expedient in the intereats of tha publio safety 


tg*provide fer the speedy trial of auch offences, he may, by notification in the. 


Gazette of India, make a deolgration to that effect,* and thereupon the eprovi- 
sions of thts Part shall comeinto foros in thg area spéoified in the’ notifica- 
„Чоп. ^ A PA j ` DAE | 
4. 'ü] Where the Local Government is éf opinion that the trial of any 
D ‘person aocused оѓ а seheduléd offence should be held 
jes oe ein aoBordance with the prbvisions of this Part, it may 
oe” ,, order any officer of Government to prefer a written 
information to the Chief Juatice against suoh person, ar Е 
(2) No order under sub-section (7) shall be made in respaob of, or Be 
deqmed to inolude, any person who has been committed unde» the Code tor 
trial before a gish Oourt or a Court of Session buf, save as aforesaid 
under that sub-section may be made in гевраоё of any scheduled offence wheih 
such offence was committed before, or’ after the issue ofthe notifibatien ungfer : 
Beotion 8, A D C LS i ^ 
e (2) The inform#tionshall-state the offence'obarged ant 80 far as known 
the name, place of residence, and oocupation of the accused, and the: time and 
place when and where the offence ia alleged td have -been committed and alle 
x í 


. e е 
." е ` e Е e м” e. 


/ 
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Li 
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pattiontars, within th ей of the proseoutfon of what ib intended fo A 
‘proved against the accused, ee A 
(4) The Chief Jupbiog ху by order require any/nformaion to be TN 
„80 BB ёо supply further partioulara of the offence chargeN to the acgosed, and: 
8 " ahalf direct a сору of the information or the amended information, as the oasa 
may Бе, йо be aprved upon the aceusad in such manner ав the*Ohiet Јавіое 
e may direct, e ee 
5. Upon such serviee being -effected, and on. йе duly made to 
o © him, tbe Chief Justice shall nominate three of the High : 
Constitution of Court, : 
Oourt Judgeg (hereinafter referred to aĝ the: Cours) for 
| the trial of the information, and shall fix a date for the eommenesment of the 


* trial: °° * 


Pfovided that, when the $otal number ot the Judges of the High Court doeg ? 
nof exceed three, the Chief Justice shall nominate not mora than two such 
Judges, and shall complete the Court by the nomination of ofle'or, if necessary, 
two persona of either df the following clasaes, namely :— ` 


(a) persons who have served ag Permanent Judges of the Hige Court : qr 


* (b) with the consents of the Ohief Justice of another High Oourt, persona 
who are Тайгев af that’ High Court. 


o 


Place of sitting. ә ` 6. The Court*may ait for the whole or any part of 
Te t a #141 at such place or places in the province as it may 
consider desirable : А 


Provided that if the Advooate-Genoral certifies to the Court that 15 is in his 
X opinion necessary in the interests of justice that the whole or any part of a trial | 
p^ shall ba held at goma place other than the usual place of sitting of the High 
' Court, the Court shall, after hearing the accused, make an order to that effect, 
unless for reasons to be recorded in writing it thinks fit to make any дег ordes, 
It shall not be neceafary for the certificate ofthe Advocate-General to be sup- | 
ported By any affidavit, por shall he be mem to State. the grounds uron д which 
such certificate was given. ° 
7. Tha provisions of the Code shall apply to proceedings under this Part, 
К in во far as the said provisions are not inconsfijant with 
лена o поле the provisions of this Part and such proceedifiga shall be 
subject to this Part. deemed to be proceedings under the Code, and the Hou ri 
. ' shali baye all the powers conferred by the -Ooge on X 
s" of Session exeroiaing original jurisdiosion. ° 
8. (1) The trial shall be commenced by the reading ef the information, and 
Trial. e thereafter the proseoukor shal] State shortly by what 
` evidence he expects to prove the guilt of thesaccused. 
(2) The Court shall then, subject to the provisiona of this Part, in trying 
cused, follow the procedure prescribed by the Code for the trial of татын 
by Magistrates, "s Ы ° i 
Tf a oharge is framed, the aopused shall be" “entitled to ask for an 
йаша шан for fourteen days, or any ,lesa period thay 


ournment, * 5 he may specify, and the Court вра) comply with his 
. @e 2 * © è .. е . 9 
‚ е à e ‘ i . е z | 


® F o. >. o é 
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ce е 
та "but, Bübjebí to the шыда provided for ' this- йо, fhe 
Ocurt shall nob be bound ko züjoürn any trial for any purpose, unless auch: 
~sdjotrnment is in ¥ opiniqn necessary in'the interédts of ejūstioa, EE 
J 10. The Court shall cause the evidenca of ‘gach а 
Record of fndenos witness ‘eho ig examined to be recorded in full in such 
manner as the Osutt: may direct. .' 7° К 
1. The Court, if it ia о? opinton that such а course is necessary in [S Um. 
 Prohibitiqn. or res- Public interest or for the protection of а wifneas, may 
triction of publication prohibit or restriof in guoh way 88 is may direof the 


e 5. reporta of trisl. ровон ordisolosyre of its proceedings or any pars 


of its ‘proceedings. : : 
12. (1) No questions shall.be put by the Oourt to the acoused {п tha | 


с 


мА course of a trig! under this Part until the close of the 
Peerage oi ei case for the prosecution, “Thereafter, and before the. 
"NE : 'aoouged enters on hia defence, the "Court shall inform. 


the accused that he is entitled, if he so desires, to give evidence’ qn oath on bla 
owy hehalf; and shall at the eame time inform him that if he does: во, he will 
be liable to oross-examination. Unless” the accused then states that he destras 
to give evidence on oath, the Court may at any time _thbreatter question the 
acous€d generally on the. cage in:accordance with the provisions ‘of section 349 
of the Gode, ° . ' e . 


(2) It, when so called upon, “the арша. states that he desires to give 
evidence on oath, the-Oourt shall nob, at any:subsequent stage, put any ашин. 


to, him :. a ' р 

. » Provided that.if the diaaa does за" so give evidence, бър, after the we 
witnesses. for the defence have be$n examined, the Court may question the / 
веспвей geperally on е "саве in | accordance: with the provisions of: the eaid 


section... e M . B ` е 


(д) Phe failure of the’ ed to give сала on gath shall nob be made 
„ the sifbjeot of any cojnmens by the. .prógeoutlon, not shall’ ше бәш draw апу 
- шн adverse бо’ the accused from such’ failure. 
(4) 4 the accused gives ‘evidence’ ‘on oath, the, following rules shall þe 
obseryed, пёшеју: ie ©. 9 ө. e. n 
e e. (&) He may be asked any question in croag- examination notwithatanding 
„that it would tend to criminate him ав to the offence charged. 
(b) He ehall not be asked, and it asked shall not be required to answer, 
any question tending "to show that he has committed, or been convicted of, or 
has been oharged. with, айу offenes other than that which he is then charged; 
orlas a bad,character, unless— £^ ; . «оз 









(i), proof that ba has ‘committed t or Beau sonyleted of such other, fan 
admissible evidence to show thate he i is s guilty of че offente with whiole 


- fien, charged, or * KD 


(ii) witnesses for the presen have Mind cross- -efamingd with & 
to establish | hia ‹ own good obaracter, or he has given evidence: of hig 


aoe noe ысышы заны 


< 
9 k x 
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è . ee . i * е | 
ohitraolér, or ihe nalura- or the сопіпоё of the défence;ia впойав to invol¥é ime 
putations on the oharaoter of tha wijngsses for the progpoution, er. . Ee 
. (i) Һе hes givan awdence. against any othaperaonf charged with* tha s> 
, ваша offence, bs, dr cu : ы 
z | 6 | : 
(c) Unless otharwisg ordered by the Court, he shafi Ais evidence {тр 
the witness-box,or other place from ,whioh the other witnesséa give "their 
e evideno.  -. И е 


D . e- г 


18.. Н the scoused of апу, оће, of the accused, -oalls and examines any 
Right of reply. witness, the right of final reply shall. Ме with® the pro- 
: -geoution, butgn all other cases with the accusdd : А 


• Provided that the examination of an асоцяей as а witness ahall not.of 
itself ‘gonfer the right of final reply on tha prosecution. - : ° 
Ditereno ea of 14. In the evans of any differance of opinion 
opinion. 2 . amfong the. members of the: Court, {ће opinion of the 
majority shall prevail, S uta б = 
те" E A А 15.. -Atany trial under this Part the acoused. may 
. viótęd of ‘any qffence be charged , with and convicted of any offence agaipat 
referred to in Schedule, any provision of the law which ів referred бо іп the 
Bohedule, °.°*, ^. | | EV 
| . > 16. The Court may pass upon any person convicted by it any sentence < 
. ' , — authorized by law for the punishment of the offence of 


Е 


т Ве ke * . . 
сасе • which such person 18, convicted, and no order of apnfir- 


\ жайба shall be necessary in the case of any sentence passed by ib: E T 
Provided that a sentence of death shall not be passed, upon any accused 9 
`e, person in respapt of whose guilt there isa difference of opinion among the 
,members:of the Court. |, ° | р 
^ 17. The judgmgni of the Court shall, be final and conolueiwe, and, nob- 
esas ck mien ^ withstanding the provisions of the Oode ore of any ather 
ference of other Crimi. few for the fime being in forge, or of, any thing having 
nal Courts. = ' .. the foroa of.law by whatsoever aujhority. made ofdone, | 
there shall be no appeal from ayy order or sentence. of the Court, and «o High 
Cours shall have authority ta raviga any such order or sentence or fq transfor 
any сьве from`seuch Court, or $9 make any ọfdər under , aection 491 of the 
Code or have any jurisdiction pt any kind in respect of any proceedings pinder 
this Part : ЕСЫ И EC | ее 
. Provided thaf nothing in this section Shall be deemed to affect “һе powers ` 
of the Governor-General in Counoil or of. the Loeal Govefnment to make orders 
under section 401 or seotion 402 of the Code in respect pf any person sentenodd 
the Оеттї, • . "WA ; . { Í 
ecial'rylea ef evi " : (1) Noswithsk&nding anything to. the contrary A 
. е e oSntained in the Indian Evidence Ast, 1872, where— 
a) the statement’ of amy person haa:been recorded bys ‘Magistrate, ånd 
gatendent has been read* over 4nd explained to the person making it and 
signed by him or, MN M MES. 
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в) the statafhent o ‘any маа has been recorded bf the Court, “Bt stick 





^ person bag not beén oroi -examined, ee 


— * апор statoma may ‘admitted in evidenoca is thee Court if the parson , 
making tha ase чей or cannot be found or is incapable of giving evidehoa, * 
and if ia establishe to the satfataation of the Court that aueh death, disappear- 
ance or incapacity has been caused iri theriüterests of thé sooused. / 


(9 Depositions redorded undér section 612 of the Code may, ‘in tha 
olrcumitinces specified in that acotion, bs given in qvidetios at the trial of an , 
accused under this Part. 


* | 19; In cade òf Any reconstitution ofthe Court during the said trial, 

Recall ef witnasseson the Court вс résonstituted BhalM if the accused go e 
reoohstitution of Court. daaires, raoall and rà- bent any witness who has already | 
given evidance in tha oase. • . 

20, The Chief Justice may from ‘time to time ikke 

. rules providing for— А ' 

(1) the popointnient and powers of à Préaldent of the Court, and the r pro- ¢ 
cedure to ba 'adoptéá fo complete the Court in the 'eveub of any Judge ofthe . 
Oourt being prevented from attending throughout the triat of an acoused ; and 


2) any matters (including the Intermediate custody of “thre aootsed and 
Bis release og bail) whioh appear ‘to him necaasary, for earrying into affect or 
stipplementinig the provisions of this Part prelicalnary or anoillary to trials, — 
» , PART т. i 
^1. Tf the Governor-General Jn Council la satisfied bhat ` atisrobioal or 
| Condition of applica. revolutionary, movements whioh are, in his ovinion, 
tion of Part П. likely to lead fo the oommission of soh@dutad offdnoes 
are being extensively promoted in the whole or any payt of British India, Hà 
> ө mav, by ndtiffoation in the Gazette of India, maké a deólgration бо $haf-effeot," 
ә and Thereupon | the provisions of this Part ghall боша Into force in the area 
speaifiga in the notification.” j = АУ 
22. (1) Where, in the opinion ‘a of tha Lost Government, there ad’ Tan- 
sonable grounds for béliewing that айу person isor hag 
Powers Sxercisable 
when Par? JI is in been actively cohoorned i in gaoh areá іа any movement 
foros, * of the nature réferred fo Mm section 21, the Госа! Govern- 
emen? may place all the materials in Its pogeesaign relating to his oase beforà 
а judicial Officer who ia qualified for appointment to a Beech Court and taka 
his opinion thereon. If, after considering auch opinion, the азм! Government 
ів, вабївйёа that action undér the provialona of thie .geotion ig i necessary, it may 
by order i in writing dontaifiing a declaration to she effeat bhat such person is 
° отав been actively concerned in such area in any movement €f tir natu 
е referred to in geotion: 91, give allor‘any of the following directions, nam 
that such pergon— 3 : , о» o 
e da) shall, withth sueh period as fnay ba: speotfied in othe order, exe 
bond with or without durebies undertaking for dich períed not exceedin 
year ad may be ad specified, that he will поб commit, or attempt or оопарї 


Power to make ыб, 
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ө і 
заав ‘or abet in айнан of, any offenod against any provision ub the 
law which is referred to in the Schgdyle ; . р 


(b) shall notify his хфідепое and any change Ga to such Мо 


Provided.that, if the area во Specified is oubside the provinoe, the oonour- 
renee of the Looal Government of ibat: area to the raking of the order shall 
first have been’ obiained;; : А ° ; 

(4) shail abstain iin any воб во ёресібва whioh, in thp apision of the 
Local Government, is calculated © disturb, the publio peace or is prejudicial to 
the puplio safety ; and 

(e) shall report himself to the officer i in charge of Ње police- station nekrost 
toshis residence ай auch periota aé may be go specified. ° 

(2) Any order under clauses (b) to (e) of sub-sectiop (I) may also be 
"made to take effect upon default by tha person concerned in complying with an 
‘order under clause (a) of that sub- section. 

. 2. An „order made under. 'ggation , 99 shall be. served on ‘the perso in 

respaot of whom it is made in the manner provided in 


rity ag may be во apecified ў ; t A 
y ` Че) shall remain or xeaide in any area in n British Padia epeoifiod : E 


\ "X “the Oode for service of summons, and upon such aprvica 
v f +  guoh per&on shali be deemed to have due notice thereof. 
Se 24. ue Local Government and every officer of Government to whom а 
i. А сору of апу, order made under section 22 may be direct- 














„Барон 17 ed by, or under the general -òr special authority, of, 
ay Te the Looal Government, may use ‘all means reasonably 
` necessary te epforee compliance with the game, e 
25. An order made under section 22 shall only 
Interim nature of  cbniinue in force for a period of one ' month, unless ai 
йаг made by- Local.. ju extanded by the Local: Government as hereinafter 
м «provided in this Part, — ", . 
98. (1) When- the Боов! Governfnent makes an order under seoffon 22, . 


— —— 4 


“Reference to investi- ` the investigating - ‘authority бо be constituted "under this 
gating authority. 

Aot а соцоїве statementeln writing potting forth plainly 
the grourids on whioh the Government considered it necessary that the, * order 
should be made, and shall lay before the: investigating authority all matetiaf 
faota and circumstances in its possession. relevant to the inquiry. • 

* (д) The investigating authority shall then hold an fnquiry in camera for 
the ‘purpose of dscertaining what, in its Opinion, having regard to the facta and 
iroumagsnoes adduced by the Government, appears against fhe personj in 
fot of whom the order has been. mada, . Such authority shall їп every саве 

alfw,thé person in question a reasonable opportunity of appearing before it 
* at some stage in its prooaedjfige ahd shall, if he so appearg,, explhin to him’ the 
nature of the oharge made againsb. him and ghall fear any explanation е 


\ Ша have to*offer, „and shall make auch - further investigation (if апу) ag 
appears fo su re authority to be relevant and reasonable ; ; : 
. e. an e ce 8 . ° è ee 
е е e e 5 в 


вдоһ` Govesnment shall, as goon ав may be, fosward io^ 


g 





Ы . 4 a 
og ` `®ҢЕ BOMBAY ф{%-рвгонвл.. * [vor E. 
Provided p. е. " : (ow Ae МС 
: © (a) nothing ig this on shaji $ ‘déamed to ‘entitle the person 
we Woks ease ig befory the Mavestigating authority to Appear ‘c or to be represented 
before i& by pleader, yor shall the Looal Government Бе. 80 entitled: "E Ы 
e (b) the а ‘shall not disclose to the parson -in question , 
any {зоб the ofmmunication of whioh might йеп ‘the. Publio pee or the / 
Bafety*ot any individual ; te. ‘ . % 
` (c) if the person in шор requests thea investigating он to Beoure 
the attendance of any person or, the produotion of any*dooument or thing, such ° « 
e authority shall, "unless for reasons to be recorded i in writing i$ deema ib unneces- 
gary 80 io do, cauge such person to attend or such dooument or thing to be ` 
produced, end for that purpose shall have ali the powers odníferred ona Distriot е | 
° Magistrate in reapect. of those maitera by the ‘Coda, ‘ Е . 


(3) Subject to the provisions *ot sub-seotion (2) the inquiry shall ‘be 
enduoted i in guol? Manner as the investigating aubhoriby cdnsiders best suited to, 
elicit the facta of the case; and in making the inquiry,’ ,suoh ` authority shall 
noi ba bound to observe the rules of the law of evidence, 

(4) Any statement made to an inveatigating authority by ‘and person i oibus 
than the peraon whose саве ig under investigation shall, be deemed to be intor- 
matidh given to a public servant within tha meaning of geotion ` 182 of :’ the 
Indian PenaPOode. , - ., ə u 
(5) On the completion ot the inquiry, the ТИТЕ Aubry ghall i 
rb in writing to the. Looal , Government the  conolugions'at which. ite hag 

мей, and shall adduce reasons in support thereof. In во feporting ће 
investigating authority shall skata whether ог not, in its opinion, the person — 
whose овве ів under investigation 18 cr has, been: actively codberned in any 
movement of "Һе nature referred to in. seotion 91. e^. 2v у 
46) 1t ‘the investigating authqrity has. not’ ogmpleted* the inquiry within 
the perlodefor which the .dugátion af the order is limited by seation 9, suoh : 
. окоту may recommend: to the Local Govefnment that the period-of duration 
of the order shall be extended fcr auoh period 38 it:may consider necessary, and 
. On:Buoh ec the Local Government - may extend the Вагапов of 
the order agoordingly, . e © c. 
‚4. (1) On reocipi of the report of the Шейн authority, - the Local 
| id Bí “ape Government may disohafge the order made under 
investigating düthority,- seotion 22, or may make.any order, whioh ig authorised ; 


001357 2975 /— 2 :,5^5bythab.seotion 5... | o.’ . А УЗ 
+ * Provided that— . ө |... ' Ў 
\ (a) any Seder во made shall realte the : ‘onglasions. S thosinastigating” 
authority a8 réportad by that autHority ; and .: - « Ss Sg Mf 
VO: a copy, ‘of such’ order sual Ge furnished‘ to the” en in `тёвр 
whom ib is made; > АХ ба "e 


(2 No order made’ under aub- sadtion (1)» shall Жайы їп foroa: for 
than one year frofn ihe date" of the order made Under. section ag? 


ШР; 
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e . . е 
| " (8)* Оп theextkry’ of aneorder made under gub-seotjon (1) thrassLooal 
G@8vernment may, if ib is satisfied, thas such в corse ie pecessary im fhe 
interests of the public safpty, agaiñ Makea in ei thé person to yhoni 


e  Buoh order related аһу okier which is authorised bf seotjog 22 : s SEE 


\ a ° "e Provided that before an order is made under thig ankegeotion, ea copy of 
| \ the order which i&'is prbposed to make shall be®furniahed fo tye person 'con- 
\ cerned, who ‘thay submit to the Local Government a representation ig regard 
to such order. Any sugh representatioh shall be*forwarded by the Local 
. Government to the invgstigating authority for inquiry and report, and such 
authority, after inquiry conduoted in accordance witn the proyisions of section 
26, shall reporb thereon, and the Local Government shall consider such 
e  reporó: : i Я 
«Provided furbher that no order made under this aub-seotion shall continue 
fi force for more than a year from the date on which ій was made. 


(4) Any order made under this section may af any вре be disaharged or | 


‘may be latered by the subatitution of any other order authorised by section 22: 


| * Provided that nosuch alteration shall have the effeot of prolonging the 

• period for which auch order would»have been in force. yi о 
р (5) The provisions of seotion 24 shall apply to the enforcement of orders 
made under this seotiorf. : ò 
28 If апу person fats to comply with, or attempts to evade, any order 
(other than an order to furnish security) madą under 
seotlon %2 or section 27, he shall on conviction Бу & 
Magistrate be punishable with impriaonment for “term 
“which may extend to six months, or with fine which may extend to fiva 
hundred rupées, or with both, | ° e 


29, The provisiorfs of section 514 of the Code shall apply ta bonds exeoused 
under the provisiong, of this Part, with thia modifieatlon 

• „аб the powers conferred „һу that sachion en the Cour 
shall be exercisable by айу District Magistrate or Ohief Presidency Megistrate, 

| on application made оп behalf оѓ the Local Government, o { 


Penalty tof disobe- 
dienfe to order. 





Provfhions as Бо bonds. 


90. (7) As soon as may be after a notification has been issued winging bhig 

Investigating authori- — Pert into force, the L&cal Government shall appqint ona 

^ ties. i Or more investigating authorities for the purposes of thie 
Part, and may appoint additional investigating authorities when necessary. 








. (2) Every investigating authority shall be appointed by order in wribing, 
and shall conaia& of three persons, of whom two shall be persons having held 
judicial office not inferior to that of a District and Sessions Judge, and ona shall 
be g person nob in the servie of the Orown in India. : 


e 
af The Loosi Gévernment may by like order appoint persons to fill casual 
vacancies occurring by reason of death, -resignation of осв or 8therwise of any 
investigating ‘authority, but in,so-doing shall observe the provisions of gub- 


t : 
nection (2). *. . o. ж К 
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j ЗЬ * (1) The баа! Сртагйтшвп&` shall, by érder in w ing, appoint ево, 
i per ngs ib thinks fit to be Visiting Committess tb report 
pae M welfare and t treatment of persons under: reg- 
"minit under this PA pa ll by rules presaribe the farfetions which ‚Ше 
Committee shall өдарёїгө < Fa T 
‘Provided that, in making subh Vilar ойр shall’ be made for VORNAME 
visita to, persona under restrain’ under the ptovisions of this Part!” 

á Provided further that & person in*respect cof whom, an order has been ide. 
under seotiqn 22 or seotion 27 requiring him ko abstain from any apecified воб or 
to report himself {р the police shall not be deemed to be under idus for the 

` ©purposes of this seotion. Р , е... 
(2) АП rules made under ЕТЕ (1) shall be valide їп the *]овА1 
e official баво, „and on such episodes shall: hava eiat ag. if. enacted in: i 
* Part. 1 e e | 
~ | 82. (1) The Igoal (ovarian may make rules СЕТЕ the authori- 
QUON E Ex ties before- whom and ihe manner in, which bonds under / 
Љу Local Government, . this Part shall be exeouted, and providing fer the- pro- 
cedure ic be. followed .egarding the notification of 
тайдыра and. reports to the police by persons in respect: m whom _orgera have 
, been made: under #войоп 22 or geation 297; | . et Ae a т 
o» - (of All rules made under sub-seofion (7) shall be published їп the looal 
official Gazette, andon such publication shall have “ыш ag if enacted in this — 
Part. . А : ө. 


ë '* 
“Visiting Comtmitéses.* 


„м. : `Равт Ш. ` e 
© "= 33. It the Governor-General in Council is aatiefied that in dip whole or O, 
1 апу part at Britigh India ' anarohloal or gevolutionary ` 
Condition of appli- movements’ are being promoted and that scheduled 
sation of Part 119 
. ° offences in. conneotion with such: movements ara prevalent $ 
oo to siok an extem5 as бо endanger’ theepublio safety, he may, by notifioatipn i in . L 
the Gazebtesof India, make a geolaration to that. affecte ‘and thereupon fhe | 
provielorfs of this Part shall come into forest in the area: * specified in the moun: 
cation.  $ -— i 
34. . P Where, in the аго of ihe. Тоб Government, -thara are 
E "E reasonable @ounds for beljeving that any person has 
Powe exercisa been or., is concerned. in such area in any acheduled 
or е Hn е offence, thé. Looal Goverfment my place all the 
° materials in “iis possession relating to his oase before à 
judicial officer who is’ qualified for appointment) бов High Oourt kind -tske his + 
opinion thereon. It after geveidering such opinion ' the “Local Government i is , 
satisged that suh aotion в necessary is may make’ in respeot of subh person 
e any order authórised by seóWon" 30, arid thay’ further by order п wm 
ы direst - - e. 5.55 A 
. fa) tho arrdet of &ny euch perdon without wandpb; . | EE 
“(ay the confinament оѓ any such person. in -sueh place y and: under 8 h 
vonäitione and resbsiotions as 46 may speolfy ; 
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. Proyided that 


other place which is ūsed,for the aonfinemant of *aogkictedé orimimal prisoners 
ав defined in the Prisons Mot, 1894 ; and 4 ° 


a ° 50 (o) the search of апу place specified in the’. er whigh, in the 
opinion of the Local ‘Government, has been? is being, or is about. #6 be, 
\ used by any ‘stich person for any purpose connected with any anarohical or 


revolutionary movement. Pops x. 
e. 


such peradi shall ba confined tn that fart of a pflaon or 
VA -— 


. .' (8) The arrest of any person in pursuance-of an.order under alausa (a) of 
sub-section (7) may be effected аб any placa where he may he found by any 
police-offioér or by any other offictr of Government to whom the order may һе * 

е directed. ' hei, A A og үч Я 


18) An order for confinement under clause (5) or for gaaweh under olauge (с) © 
of süb-seotioh (7) may be carried out by аћу officer of Government to whom the ~ 
` ordér mày be directed, and such officer may use all means feasonably necessary 
fo enforoe the ваше." " ` 


R . 35. Any person making ап ayresi in pursuance of an ordér under olausa 

p (a) of sub-section (1) of-seotion 84 shall forthwith report 

с aes v "the fact ёо the Liooal Government and, pending receipt 

of the orders of the Local Government, -Mhay by order in writing commit any 

e person во arrested to suol custody as the Looal Government may by general or 
apecial order specify in bhia behalf : m А 

- Provided that no páraoü shall be detained in such oustody for а поа 

axcasding sevan days ппївав the Looal Government so diréots, and in no oase 

shall guch "detention exoeed fifteen daym ө 





36. An érder, for the search of any place issued ander the provisiong of 

clause (0) of sub-seetion -(1) of section 34 shall be 

Best, ° edeemed tg be a aearch- wagrant issued by the , Distriot 

Magistrate having juriédiotion .in the place specified therein, and*shall be 

i sufficient authority for the , sekzure of anything found in such plape which 

the peraotí executing ‘the oxler has reason to believe is being used, ét ia likely 5o 

be used, for anyepurpose prejuglielal to the public safety, and the eprovisions of 

" the Code, во far as thay aan ba made applicable, shall apply to searcheg made 

under the authority of any Such order and бо the disposal of any, proferty 
seized in any suoh gearoh. . ‘ ° 











' 87. Where an order (other than an order for arrest or aearoh) has heen 

^ QC mm made under section 34, the provisions of seotiona 23 5o 27 
sortes of Parte — b allespply in the same way as if the ordey were an order 
en mu ¿made under sectidn 22, gave that, on receipt of the report 
the investigating authority, іре Local Government may, subject to thg oon“ 
ions presqribed by seotibn 27, make any order which ie authorized by gibo- 
| 84, and geotiofs 98 to $7 ама 29 0-32 shallbe deemed to be included in 
в Part. ° 5 e Р 
e. e 


1 


° Pardoni Те 8 under 


XC P 


n +8 Ж. ko PDS, |7 ШУ; 
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е е ° ^ 
e 
E It any Pefson failu 5o comply with, or ‘attonipts evade, any 'ordfr e . 


2 e рм geotion sor весіїап 37 othàr than an order. 


> afalty tor "Ms bas ‘aeourity, Һе: 88811 -bbe pupishable ‘with’ im- 
mitten A е md for а term whioh may extend to one: yasr, 
$2 or With fae whioh, may, extend mone thousand rupees, 
or with botb. x “hee Be oo 43 а : 
° ` "Pane TV, | ` 
+89, (3) On the expiration of the Datenaa: of India{Oriminal Таў Amend- 
e .' ment) Aot, 1915, ‚ every person in raspeot’ of whom an 


executive control, d -ordear under rule: 3 of tha-Detenoe of - India (Consolida- 
К '  '&on) Rules, 1915, was in force immediately before tha 


о expiration of that Act, and who'has in the, opinion of the, Local Govern- · 


-ment been concerned . іп апу *acheduled : offerice,; aball be deemefi 
to be a person, gesiden. in 'an. area jin, which® a , notification under 
section 21 is in force, and the provisions of Part II shall apply бо every, 
auch person accordingly ; and every person who is on such expiration in- 
confmement in accordance with ‘tha provisions ef tha Bengal Stata’. Prisoners 
Regulation, 1918, shall be deemed- to: ba a pergon resident in an area in whioh 

а notifigation under section 33 ів in foroo; and tha’ proviafona of Perf Ir shall ' 
apply fo évery, such pérgon accordingly : ы с» -> 


Provided that ‘within one month from the «йө of the Diss of 
India (Oriminal Law Amendment) Aot, 1915, the Loos! Government may, 
subjagt to the conditions prescribed in the first proviso to sub-seetion (2l ‘of • 
section 27 as made afplicable-by section 37, make any order of restraint whioh 
ia authorised by Part III in fospagt wf any. person. who ів in opnfinement in- 
accordance with the provisions of the ваїй Regulation, and if auch an order ig во ` 





mte it shall,ba deemed to be'an order made'under aub- -deotign (3) of ‘section 27 s 


ag male applio&ble by adotion 37, andl the provisions ot that Part regarding auch i 
an ordey shall apply accordingly, wet " “es Ы 

(2) “On the expirati¢n of the Ingress, into India Ordinance, 1914, as oon- 
tinued in ое by the Emergonoy Logialation Continuance ‘Act, 1915, ‘any 
person in *egpect of whom an o der was in foroa immediately before auch 
expiration under section 2 of that rdinanos road with’ clause (b) ог. olause (в) 
of sub-fection (2) of seation 8 ot the Foreigners * Qrdinanoe, 1914, ghall be 
deemed te be. а регвоп resident in dn area in which a notifioation under seotion 
91 is in force, and the фойе ot Part II shall apply o every вооћ peraon, 
accordingiy: eae е Bu, бшу 


Provided hat within" Bua month from the expiration | of the Ingrese into 
India Ordinanee, 1914, the Looal Government m$y, subject бо the condition 
presoribed in the first proviso to sub-section (3) of seation 27, maké any orda 
of regtraint whigh is authorised by that ‘Part in,reapeat of any such persón? a 
if buch, an | order ів во *nadadt shall be déamed to'be ah orda madg under в 

seotion (3) of geabion"27, and tha provisions "ot tiat Part * rogarġğing sib 
order ghall l! apply abcordingly. ys | 1 
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40. . When.& nobifigation issued under eeotíbn 3 or s tion 21° or section 33 


.4g cancelled, auch oaneellstion- shay поб affect arfy trig], 


Tiffect of cancellation i Ё 
ote notifioàtion undar „investigation or order commenced or made under this 
sections 8, 91 or 88., ' , Act, and such trial, inyesilg£tion ~? order may bg con- 


tinued or enforoed, ‘and on the completion of any Buch 


+ investigation, any order whioh might otperwise hage been made may be mada 


and enfoyoed, as if such sotifioatien had nob been cancelled. 
4l. (1) An order made under.Part П or Part III, direotingea person to 
remain or reside in any area in Britlete India outside tha 


Hffeot of orders made sreg in whioh such Pari ів in-foroe, shall be as valid, and? 


undey Parts Ш and ПІ ЖОЙ 
outside notified area, * — enforceable in like manner, as if such Part were in foros 


° throughout British India. 
. 
arrres& of any person may be executed at any placa in Bri§sk India outside the 
area in whioh Parh III ig in forae, and the same procedure Shall be followed ав 


. if Part III Was in force throughout British India : ` 


. Provided shat, if the arrest is made outside the province” of the Ejooal 
Government which ,made the order, the report required by section 35 shail be 


- made to that Tiooal Government, and the maximum period of detention limited 


by the-proviao so*that section shall be extended фо tweuby-one days. 
49. No order under this Aat shall be called in question in any Oour$, and 
pss atten thie no suit or prosecution or other legal proceeding ghall lie 
Act not to ge called in , 8Eainab any person for anything whioh ів in good faith 

question by the Courte. done or intended to ba done under shia Act, 

"43, <All powers given by this Aot shall ke in addition to, and not in 
derogation of, any “other powers conferred by or under 
' Powers of Act to ba "any enactment, and all such powera may,be exercised in 





Meist | °  'the game manner agd by the same autherity as elf This 
Aot had not been passed. ae T р А 
„тан SOHEDULE. ^ : 


J 


ә - (See Seotion 2.) — NM 
(1) Апу offence under $he following  seosfbua ofeshe Indian Peng! Oode 
namely :—seotiong 121, 121; À, 122, 123, 124, 181 and 182. °» ө 
(2) Any of the following offanoes, if, im the opinion of Government, auch 
offence is congeotad with any anarohloal or revolutionary movement, namely :— 
(a). any offence under seotions 19%4-A, 148, 158-A,°302, 304, 396, 327, 329, 
339, 833, 886, 386, 387, 392; 394, 395, 396, 397, 998, 399, 400, 401, 402, 431, 
85, 480 497, 488, 440, 454, 455, 457, 458, 459, 460 aad 506° of the Indian 
nal боде; . у 
*(b) any offente undet,the Explosive Substances Aot, 1908 ; i 
(о) any, offence unda? saction 20 of the Indian ArmeapAct, 1878. e’ 


(8) Any attempt or oonbpiraoy’ to commit or any abetment of any of фе 
е e e 


e offences 
e 4 * 


e 
(2) An order made ugder olause (a) 8f sub-section (1) of section 84 for bhe æ 


e ° 
o 
c 
е 
Ф 


о 
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Aá Aoi to ше 4 aan the law regetleting the jimportationy: “posiéssion 
s. c. : aje of poisons throughout British dndig 


WHERHÁS it is expádioni to consolidate and amend the law- regulis tieu • 
the inaportation, possession“ and sale of poisons throughoue6 Bcitish India ; Ib'ig 
hereby enacted as follows :— А .. / 


-* Short title and extent, 1. * (1) This hot may гре called she POISONS Aor, 1919. 


(2) It tisadi to the whole of British иза, instr tiia Beitlah Balachleban 
eand the Sonthal Parganas. 
2. (1) Subject to the control of the Greek: General i in Connell, dha 
s Piero the ТюоаЬ Looal Government may by rule regulate within _ thle 
Government to-regu- whole or ‘any ‘part of Ње territeries under its administra, 
“late possession for sale gion the роввебвіоо for sale and*tha sale, whether whole- 
. and gale of Any poison, 8 
sala or retail, of any specified poison. * 
ta) Ta particular, and without prejadioo to tha ganaralthy of the foregoing 
- power; such rulés may provide for— 
(a) the grant of llaenses to possess any spaolfied poison for sale, ыар * [ 
or retail and the fixing of the fee (if any) to ba charged for япоћ liqanged ; Ц 
A 





(b) he classes of persona to whom alone such licenges may be *sranted ; 

(c) the olagsea of persons to whom alone апу such, polson t may be sold; 

(d) fhe maximum quantity of any guoh poison which be sold to any one 
person ; g 

% the maintenanoe by vendord of any auch poison al: rogistess of is . РА 
the partioulars to ba entered in such registera and the inspection of the ваше 

(f) the safe custody of guoh poisons and tha labelling of eth® vessels, s 


paokageg or coverings in whioh any each poison ig sold or possessed for вае; 


an . ° E. 
(of the inapeation and examinatfon of any auah poison when. possoseu for 
sale by афу such vendor.- * . ce eee: уз 


* 9. The Govarnor-General th Council may, by notifi- 

Power to e@rohibit — cation in the Garatte ot India, prohibié exoep5 under and 
importation res in aocordàn ‘with the-conditidhs of а license the import- 
exoept urfler license, оп into British India 8f any specifigd poison; and 


° o’ - may by rule regulate the grapi of licenses. = 












4. a) The Local Government, with the prévious ast iif of the Governor. 
NE General in Counoil, may by-rule regulate she possessions 
Power eto regulate of any specified poison in any local ‘arede io which the . 
Bon in certain ated Pol: "use of auch poison for the purpose о?“ ‘odmimittitig ir ‘murder 
. or miaochiel by poisonlirg 68614 appears-to it td be-of stich 
frequent ocourrence.ag bo render restriations on-the posseagion thered€ degirab 
(#) In making any rüle under fub-s eotlon: (1), thé Leal Government 
diteô that any breach Yheréet shall be punishable wit imprisonmenj for a $ 
whioh may extend to one year, or with’ fine which may exteri to:ope fhousa 
rupees, or with both, together with eonfjeoation of the poisonein гёврес 
А e. 


a . 4 
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Е whick fhe бр а heen cofnmitted, and of the 799918, ppokages or hdveringa 
if whioh Њечәше is Joupa. А 


5. Any Substance apeoified ав фа poison in e га 


e Presumption ав + дв or notification igsmed, under this Aot shall fb * 
E S spegifiod ровови deemed to be a poison for Ње he pugposes ‘ef this Aot. 

` шыл 6. (1) Whoever—* І " 

„* - (a) commits в breach of any rule mage under saption 2, or ° 

i (b) imports into British India without a license any poison the importation °° 
» * of which ів for the time being restricted under section 3, or е 


' (o) breaks any condition of wliense for the importation of-any poison , 


granted to him under section 8, shall be punishable,.— 


. @) on a firgt.odnviotign, with imprisonment for a term .which .nfay extend 
to three months, or with fina whiah may extend to D Буа hundged rupees, or with 
fth and ө 


(11) on а second ог * subsequent. gonvioblon - with impriqpnment for a term 
which may extend to aix months, or with fiue. which may eftend ta ong” thous- 
. and rupees, dr with both. ` 
= (2) Any, poison in respeot ef avhioh an offence has been dotted tinder 
this section, together. witb tha vessels, packages or aoveringa in whioh the sama 
is found, shall’ be liable Фо confiagation, | js 


M ©, (1) The District Magistrate, the Sub. divisional Magistrate and, in a Pre- 


‚” sideney- -town, the. Commissioner of Polige, may issue 
Eun isaga searoh- ^ & warrant for the search of any place in which "he hag 

: reason to believe or to suspect that any poison is рорзевв- 

A ed or sold dd contravention of this Aot or any rule thereunder, or that any 


~. poison liable фо confiscation under shia Aob i is kept or concealed. 
(2 ) The peraon to whom the T directed may enter,and search the 

* place in aocordauog therewith, and: the: provisiong of the Code,of Orimfhal 
Prooqdure, 1898, relating Бә searoh- warranbe shall, ав far ag шаў е be deemed 

to ayply 5o the exeoütion of the warrant. e 


8. (1) In addition 60 any other power to make rules -hereinbefore confer- 

Rules. red, the Governor-Ganeral in Oounoil, or, subject to the 

oorftrol of the Governor-General in Council, ethe Loaal 

Government, may make оа обу. оцу the purposes and ,objeobg 
of this Аб. .- oan y >’ 

. (3) Every power to Te We mm ыа ds thia Aot shall be subject to the 
gondition of the rule being made after previous publication, 

. 39) Ml aqla. made by tha Governor-General in “Council or by the Local 
Gosctumaut under this Aot sháil -bə ‘published -in-fhe Gazette India or the 
ocal dfffoia? Gazette, вв the onse. may be; and on such publication shall.have 
eot ag if enacted in this Act. . 

“a Nothing in thie Aob or in any slants dans or gule made {hera- 
S ‘under shall extend to, or intgrlerewith, anything &dne 
e in. god daith in exercise a hia profession as such by a 









ioal or veterinary practitioner, ` e 
. 
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е 
ment may in. ita disdretion Фу general or special order deolare £ от ór any ot 
„һе previsions of bhig Aob shall be deemed not to apply to any arbioje or class of 
` sitioles of *commerces fecified*in such order, or to any polson o or olass- -of pol- . 
‘sons used fer any purpose go speoifiéd. t. ° 
(8) The aythority on which any power to make rufas - under this“ Ао? ig , 
‘conforrgd may, by general or apecial order, ‘either wholly or. рагу vs AD dt 
m ` (a) exempi from ‘the Speration of any sugh rules, pr ` i 
| (b) exqjude from the scope of,the exemption provided by gub- desi (1), > 
‘any person or olags of persons either кы ог їп respect: of any poisons 


fr i ia аро anything hereinbefore tontained, he Local бег. 








* speolfied in the order. ap NE 
Repeal of Adi I of 1904, ' , 10. The Poisons Aob, 1904 e Bereby. — "s 
ELS e шалы nm NEN UL ace D MA : : 
Е - = 
Nun | 
** АОТ No. XIII or 1919, А 


t o Th. Aot fur ther to amend the Sea Oustoms Act, 1878. ° : 
WHRBRBAB ii ig xpedient further &o amend the Sea Guetome Act, Due кас 


It ів“ "hereby enacted as follows :— е • . 
- 1. This Act шау be óilld, the’ Bes. Ded 
вон & пе; { AMENDMENT) Аот, 1919.. -° 


ork PX 3 2, Seotion 195 оѓ. the Bea Oustoma Ао, 1878, . 
tion 198 o Act a shall: be rénumbered. section 195 (1) and to the same ° .! 
1878. * : section ‘the AeHowing ' “sub-section shalle be added, 


a namély— , ` . р А P 
e - L (2) In the саве of goods whioh consiats of druga.or artioles. intended for : 

congu mption вв food, and in refpeot. oL which the taking of ‘samples fer the pur- .* 

poses of this gub- seotion may bave been authorized by- general or speoial . order 

of Ње Local Government, the Customs: Collector. may algo i in, like circumstances е 

take samples “thereof for submission ёо, and examination by, “such officer af Go. ` 

vernment omof a local authority as may be gpecified in anch order. The real 


~ value of fil such samples shall be paid to the owner by the Ouatoma- Oolleotor.” E 
6 noe DE езш e wv . ә n 5 
" € " ` > Е 2 2 4 
ot e. oe J. А "s 
pl ce: ADT фо. XIV op 1919. *: 


и ә. An Act further to amend the’ Provident Funds Aot, 1892. 2. 
WHEREAS. it ів expedient further. to amend the Provident. Funds Act; 1897; 
Ib is hereby enacted as к 







` Short title, -This'Aot may: be called „the Рвоууовнт FUNDS 
Rs: 2E Erebi ACT, 1919.. ge 
. Amendment Am 2, -For olause {2) ofagotion 2 of &h$ PP8viden4 
e © . tion 2 of Aot IX of 1897 Funds Aot," 1897, the following, shall:be ! eubqtitu bed 
sr 1— - ze, 


* (9) ' Gévornment Provident Капа ' means a Eaa Fund ОТ. 
by Rf ‘authority of the Government for any olass dr е et its: ‘employees 
for teachers in educational ingtituttons,” 




















° 
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<a ON. ade avo. xv of 1919., A 
[An "Ao EN to declare add prescrebesthe limits of the ord ary original й 
jurisdiction of the High Qourt of Judicture at Рот} Wslligm i in Bengal, ° « 


^. е , Whereas clause 11 of the Lebtere "Patent for the Hikh Oourt of Judicature 
ab Hort’ William in. Bengal, dated the 28th December, 1866, “provides that the 
ssid High Court shail have and exegeise ordinary original elvil juriadiotion 
e > Within &uoh local limits as may from time áo błmê bedeclared and prescribed 
І ру апу law made by competent legtslative authority for India; 
And whereas it ів éxpedient во to declare and presoribe the looa limits of 
- he ordinary original oivil ju risdiotjon of ‘the said High Ооп? 
It is hereby enacted as follows :— 
M one RUNE " 1. This Aot may be oalled the Oaloutta High 
а; a Court, (Jurisdiotional Limits) Aob, 1919 
. , & The ordinaty original oivil jurisdiction of the 
Limits of ordinary. High Court of Jadioatuie at Fort William in Bengal 


| original Sm gii, shall be exercised within the limits set oub be 
NR 5 Bohedale ; ` 
oo S .. Provided 4 hat nothing in tbis Aot shall affect any suit кы other fbgal 


_proceeding-pendinig in any Court at the date of the commencement of this Aot, 
t А Ы = в ——— Е e 


b . THE SOHEDULE. . 


2 


see (Bee section 2.) ^ - 


The fimits within which the ordinary original civil jurisdiction of the 
*High Court %hall be exercised are as follows :— • 
\, `. „North.—A line commencilpg on tbe western side of the river Hooghly at 
эз point where the straight line joining refewonce pillar No. I (in a compound, 
on the river side of the, Ghusri Cotton ; М1), Howrab) and reference pillar 
* No. II (near the sogth- ӘНЕ end of Chibpur Toll Bridge) meets the weatetn 
water-bine of the river Hooghly, and thence Alonge the said line to the “point 
where it meets the eastfrn waterelifie gf the river Hooghly near the Bough bank 
of the opening of Circular Uanal; thence along the water-line of the south bank 
of Ciroular Cannal passing under the Ohitpur Toll Bridge, the Obitpnr*or Bagh- 
bazar Bridge to boundary {Шаг A on the eastern side of the. southern pila of 
Barrackpore Bridge. Se ^, б.о e 
"Bast, —A line commengilÀg from the ssid boundary pillar A folio we 
ing the eastern. edge of the steps of the brtdge to a point near the south: 
eastern corne; of ihe: immediate approaoh . -to the bridge marked by 
reference pillar JII, which ison the boundary; thence "by a straight line to 
boundary pillar B. on the south-eastern corner of the junotion of 
rnwatffs Street ай Galii Stree, (now marked with а Publi Works De- 
bment gione) ; thence along the eastern ‘side and the eastern side of the 
pavemant of Cornwallis Street-in-a-saries of regular links joining points 
d by posts 1- & to 'botndary pillar € at the north coraer of the junctions df 
bazar Bireet with Cornallie Street ; thence by a straight line to boundary 
т D on the aolid:South corner of the said juhotiob; thence if an approximately 
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sic line along¢he solid eaten. alde of Upper ue Road marked by. 
ровів 4-9; hende e fellowing the ,cqrner rougd to boundary pfilar Bon 
the nerth oprner of the junotion of the unnamed road | (which runs into Jadu 
Nath Mitta Lane): with, Upper-C Cireular Road ; and Menos by a straight line to ° 
boundary Pillar F*at'the solid south oorner of the junction of Jadu Nath Mitra _* 
Tans with Upper Ciroular Road; thenos by posts 10-18 to' boundary pillar. а 
on theeolid south corner of the janotion df Ultadingi Road with Upper. Oirr e 
ocular Road ; thence along the solid south side of Uligüingi Road i in a gerieg of 
continuous and approximately straight lines joining points marked by posts 14- . i 
16 to boundary pillar Н at the solid western corner of the junotion of Ultadingi 
Road and Gauribere Lane; thence by the воћа western side of Gauribere Lane 
marked bg posts 17-21 ; thence by a straight line crossingethe road diagonally ө 
to boundary pillar I on the solid ,south-eastern corner of the junotion..of ~ 
Gauribere Liane and Ultadingi Junotion Lane; thénce along the solid eastern 
side of Ultadingi: Jypotion Lane marked by posts 95.94 to boundary pillor, J on ¢ 
the gold eastern oBrner of the junotion of Ultadingi Junotion Lane. with Halgi» 
bagan Road; thence, by a straight line to post 26 at the solid western corner of 
the,said junofion ; fenos along the solid north side of Halsibagan Road mark- 
ed by post 26 to boundary pillar K on ‘the aorth -gide of Hal&ibagan | Réad , 
direotly opposite the solid eastern side of Upper Cirdulgr Hoad southrot it; thence 
by а straight line бо post 27 ak the. sold , south -qorner of the junction of Halei- 4 
bagan Boad With Upper Ciroular Road; "thence by the solid eastern війе оѓ ^ e 1 
Upper, Circular Road marked by posts 98-34 to poat 86 ; thence turning east to б 
boundary pillar L on bhe north side of Maniktola Road ; thence by a straight | 
line to рові 86 at the south corner of.the -junotion- of - Maniktola “Road with® 
Upper Oiréular Road at the noyth- western -eorner of the garden of Kali ‘-Pada- 7 
Barik ; thence along &he:eastern side of the laneon the eastern side of the raised 
Platform road and marked by-posta-87-49 to: boundary - pillar -M ab the solid 
north corndt t the junotion of Gas Street and Upper Olrowlar Road; ‘thence by i 
a straight lina to boundary pillar М at the solid south oorner of the said juno: 
tion ; Фепов keeping again fo the eaeterp alle of. the, Ine on: the eastern- ‘side 
of the raised platform foad along а line-marked by posts ‘60:61 exoludiug the 
recently ngde Ladies.Park to boundary pillar © wear the north pillar -of ‘the 
north enffage to North Station, Sealdah ; thence bya straight line to boundary 
pillare P at the south corner of that en&ranoé; thonca by bhe comparatively 
streight lines from, pillar to pillar conneoting beyndary pillars P. QR, В, 
end. T "adjacent to the pillars storming the corners of the various 
approaches to Sealdah Station ; thence along. tha solid -eastern „side of Lower 
Cireular Road marked by, posts, 62.64;" to pillar: 66 ;-thenoe itprning wesb.:to 
boundary. pillar U at the forth- western corner of the out-patients’ department 
ofthe. Campball Hospital ; thence by. a shraight lige marked. by jfosWff*86-68. t 
boundary, pillar У оп the corner 'of:5He.. ‘platform to the. right of the ng 
entrance to the Oaloutta Corporation Gentral Storer; thenot by post/69 
eng t to post 70°: bhemoe by posts 71:76; boundary pMlara Ve and X- ab’ Ње 
corners of the southern junction оѓ. Police “Haspit&l. Road with. Losser. Oird 
Road ; thence by posta 77-80, to boundary. pillars Y, and.Z on. tHo solid воз 
. 
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of the fanotion of КЫК ма Lasne with Lowér Diroular Road, by posts 21-86 
£o boundary pii®rs Al andgB1, at the p corners ef the m] 
or Bijli Вова and Lowes Оодан Road, posts 87, 88, to bBundary pillas C1, 
* nes the south-western corner of the Oireular Road burial ground ; thénoe by a” 


(7 atrafght line to, boundary pillar D1, on the other side ef the ¢ramwhy lines ; 














thence post 89. eastward бо post 90 ; thence to boundary pillars Ei, and Ei Bt 

* the solid cornars of the junotion of Kataya Bazar ,Road and Lower Ojcular 

Road, posig 91, 92 fo boundary pillgr G1, opposite to Theatre Road, posts 98, 

+ 94,-to boundary pillar Нь, a few feet south of the point direotly opposite the 

junotion of Anokland Place and Lower Oiroular Road, and follawing the ourve 

of the road by poste 95 and 96 to r&erence pillar IV (which is on the boundary) 

* on the vastern aida of the junction of Baok Bagan Line with Lower Circular 
Road.* . 22 ° 

` * South —A line commenelng from the said reference pillar IV in a straight 

line $0 boundary piliay If, on the western oorner of the janotjon of Beok Bagan 

Lane with Lower Qironlar Road ; thence along the solid sout side of ег 

e Oiroular Road to boundary pillars J1; ара .K1, at the solid gorners of the juno- 

e tion of Ballygqnj Olroular Road andeLiowér Oiroular Road ; thenof by the sqlid 

- gouth side of Lower Cirdular Road marked by posta 97,98, boundary pillara 

Li, М1 at the golid oorhieze of thd junction of Lansdowne Road with Lower 

Ciraular Road, post99 southward to post [01 westward to post 102 and *west- 


B word to‘post 103, boundary pillars № and O1 at the solid cornera of -bhe juno- 


tion of Woodhgrn Road with Lower Circular Road, posts 104, 105, boupdary 
pillate Pi and Q1 ati the olid corners of the junotion of Lise Road with Lower 
Giroular Road ; thence Бу. Бе straight lind links but broken poundary line frm- 


` e ва Ъу posté 406-118, to boundary pillar Ri on sie south eastern corner of the 


junotion of Ohowringhee with Lower Circuld&t Road; thence by an oblique 
„вігаір line to boundary pillar 81 об the south-western corner of the said jung: 
tion (near a stone m&rked F. W. B-26); thepae by a line represepting the, pr: 
gent liite of the holdings on the south of Oiroulaf Road and marked py ` posts 
114-116, boundary pillars and та ‘and Wi at the solfd corners of the junétion of 
Haris Ohandra Mukhatji: Road ang Lower Ciroular Road; posts 117-121; thenoe 
to boundary pillar V1, near ghe north corner of the junotion of Bhowanipore 
Road and Lower Qiroular Road ; thence followgug {ре ourve of thee corner and 
the ‘eastern side of Bhowanipore Road and the surplus lands attached <p 
by a series of straight line linke joining points marked by posts 12 -184 9 
boundary pillars Wi» and Xi, ab the „junotion of Shambhunagh * Pandit 
Sweet and Bhowanipore Road, posts 195-198 turning gastward to boundary 
pillar Yi on thegnorth side of. Sankuripara Road, posts 1929, 180 to bogndary 
illara Z1 ‘and Аз aoross the entranoe of Ketrapati Road into, Bhowanipore 
ad; thence by poate’ 181, 192 to boundary pillar Ba on the north-eastern side 
liporg Brfdge ; thenge-along a straight’ line joining the said boundary pillar 
h subsidiary ‘referendy pillar VII ‘on the south eastern sidg of the gaid 
a to a pojnt wheed thafatraight lina?maets the water-Mne of Toll’s Nala‘ 
e along the water-line-of Tolby’s Nala to the north-eastern corner of the 
ict Magistrate's compound, near which is boundary pillafO2 ; thence along 
е в 2 MA. | 
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the fregular northern bqtndary b: the’ Magistrate's oomp4und marked by niate 

2 138-141 to Бопой у pillar Da ав the aguih вогпеђоѓ the entfance to the Civil: 


e „Surgeon's house from Thackeray -Road ; пов south ward "along the western 


boundary of tha Magistrate's compound by posts 149-145 and along,the ° 
— & е 


- «176 Бо рові 178 on the eastern side of the souttextremity of the immediate 


sogthern boundaty of tat aqmpound marked by рові 147, 148 to boundary d 


pillar E 9 on he bank of Tolly's Nala ; thence continuing ‘the “straight line 
from oat 148 to boundary’ pillar Hg till it meets the ‘water-line of Tollya*, — 
Nala ; thence along the - water-line of Tollyza Nala о а point’ in % direot line 
with the worth side of the masonry drain running outside the Jail Garden near * e 
whioh is boundary pillar Fa ; thence along the forth side of the said drain in а 
atraighs line аскове Mosea Jheel fo. post 149° against the -boundary of bhe oom- ~ 
pound of the Magistrate's Court; thence northward along that boundary to * 
post 150 and wegtward bo post 151 and northward again along the -һойпйагу 7 
of the Army Oloihing Agency to post 152 ; thenos westward on the south Ade 
of the lane to bqupdary pillar 02 at the north-western, corner of the Police 
Hostal Sunc ; thence along the wall of the Alipere Central Jail facing 
Belvedere Road ang marked by pillara 153 157 to tha norbh-wastern-oorner of e 
tha junotion of Belvedere Road and Jail | Lane following the corner eastward , 
to post 168 and continuing along the south side of Jail. Liane tg post 159 ; . 
thanoe by a straight line to boundary pillar Ha at &h8 acute’ corner of the 
junction of Reformatory Stree’ with Jail Liane ; thence to beundary pillar Ia on 
the north-western side of Alipore Bridge ; thenae tobouadary pillar J3 on tlie. 
northeeastern side of the aaid bridge ; thanoe by the solid southzwestern and 
wastern side of Bhowanipore Road. marked by posta 160-167 ; thenge follewing, 
the ‘western oorner pf the janotion of Bhowanipore Road and Lower: Otroular 
Road to boundary pillar K2 ; thence along the solid south side of, Lower Oir- E 
oular Road following the aweep:ot fhe "railings and marked by posts 168 172 to ^ 
heundary pilfar La соп Lower Oiroular Road and emst of ibs juuotion with, 
р Belvgdere Rogd ; thence following the natural‘ bandé of th8 corner marked by 
posta 178 and 174 to boundaty pillar Ma on the eagtarn side of B8ivedera 
Road thence along the eastern side of Belvedgre Road.now indicated by iwooden 
railings and marked by” post 175 to bouadarg, pillar. N2 on the north-eastern 
side of Ziseru& Bridge : &henoe along the railings ‘of the footpath on the eastern 
side of the kridge to boundary pilar Оз near its. ^joubh-eastern end ; thence 
alongen bent line follwing the shape of the britige and marked by posts 176, 












‘approach tq the bridge thence by % straight line :#о boundMry pillar Pa on the 
western side of the said extremity ;: thence turning north along the railinga«of 
the fogtpath on the” western side ‘of the bridge; bill it meetg the water-line 
underneath the bridge; thenóe along the water-line of the south or Alipore ban 
of Tolly’s Nala trending northwards under Hastings Bridge, to a point’ where 
straight line joining referenoe pillar V'(near the south-western end of Hast 
Bridge), to refqrenos pillar VI (om the Howrah sidg of the'river in a lint 
the northern wall ofthe Jjengal- Nagpdr Railway G8oda Ysrd) meets the w, 
line of the south bank of the bend of-the Hoaghly River, rear the wester 

ef the opening of Tolly's Nafa ; thence oontinning the spid straight line til] 

к á С 
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a °. ' -+ "AOT No. XVI- oF 1919; 


e А s е e id 1 
вам afraight line reects the ° water-line off bBo 5 d of tlie. *river 


сплав S ws ù 


Hooghly^. че — 


| . UD e ' 3 
We£i.—A line commencing -from the.point last define along tha water- — 


* ling of the Howrah aide of the River Hooghly.to tha wastern extremity of. the 
o ' 


* northern boundary. ous Pon а or: s 
9. (а) When the expression: "^ water-linë is. used in thie ‘Sohedile all 
* pusca ghats.and other objects permanently. attaphed to the bank and in centaot 
with the water shall be deemed to sppertain to ‘the area бо whioh the land on »* 
„ that‘ bank appertains, -and the water in contact with such objects shall be 
déemed to appertain to the other side of -the boundary. In bhe places in the 
- Schedule whére the boundary ia thts described the- boundary line shall be the 
e moving ‘edge of the water wherever: it. may: be at any time. In the case of. 
bridges, however, ‘the supporting pile in contact with the bgnk only ghall be © 
défimed to be permanently aétached to thee bank and the boundary line across 2 
the bridge to be immediately above the water-line 80 aaa 
(b) The expression " solid side” or ''solid corner” mean? tha line дов 
e marked oubby‘solid objects, such as a pucoa wall or the fage of a house, the 
А wayside lands and pavements thus bolog all inelüded in the adjacent road, atmeet 
* orlane, « © : 


te ve oe, . Yos 
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An Aet further io amend the Indian ‘Naturalization Act, 1852. ° 
е сч тад 23x m , E , 
. Хунивњав it is expedient. further to amend the Indian Naturalization, Aot 
1859 : It ів hereby enacted as follows, | ew. 7. ү. _ 9 
‚ * ә» ‚1, This Aot mayebe galled the Indian Naturalization : 
Bhort title. н К 
А |o (Amendment) Act, 1919. ; : ° i 
Ы — ERGO PEE OM А : 9 Qu 
Repeal of section бо 2; (1) Seotion 6'ipf the Indian Natugalization Ae 2 
Aot XX of 1852 an 1852, (hereinafter referred fo as the said Act,) o8 hereby: e 
Ы о 


insertion of. new aeo © А 
* tions 11-A and П.В. repeplad. . ss. E | | 

(9) Atter section 11 of the anid: Aot, the following seations shall bq, inserted 

namely :— б БЕР Qa еу . Abi 
“ 11-A. (1) Where the Gogernment of an part of the said Serritories in 
: which в person to whom а. certifigate of naturalization 
Revocation of certif hag bofin issued under thia Act for the time being resides 
ае deni pa cue .(here-in after ogllode', the Looal Government’? are satis- 


ага that the ‘cartificate has been obbairfed by false repYsentation or fraud or 
v oonsealment pf material circumstances, or that @the person to whóm the 
orbifionteagebeen issued has shown himself by асё ог speech to® be disaffected 
\ disloyal taHis Majesty, the: Liooal Government shall by ordér in writing o 
revoke the certifigatd* . í : 
(9) Without prájudioo o the foregoing provisions, the» Loca? Government 
il by order in writing revolté а ,certificata of naturalization in any ease in 
loh. shey аг satisfied that the pergon to whom &*certifjoaseewas'isgued— . 
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Й O "has duringhany wer in Wwhioh His Majesty ia engaged unlawfully Traded. 
or ‘communicated iN the enemy or with tho вобјеоё юѓ an апе state or been 


o engaged in or associkted with any business which ів tọ his knowledge oarried 
* e "n 


on in suck 8 manner*as, to assist the enemy in such war: or 5 
,Q ba’ within five years of the date of the issue of the certificate been 

sen&enbed by азу Court in His Maiesty's dominions &o-&ranaportation or penal 

servitude or to imprisonment for a term ot ‘not leas than twelve .nonths or бо 


eo рву а fine of not less than one thousand rupees, or o 


(о) was not of good character.at the date of the isaue of tha certificate ; or 
(d) has.sinoq the date of :he issue ofthe certificate bean for a period of no 


° Jess than seven years. ordinarily resident ont®of His Majesty's dominions other 


wise thaneas a representative of a British subjeot, firm ог campany carrying on 


> business, or an institution established, in His Majesty's dominions or іа tha 


service of the Orown, and hag not maintained eubatantial connexion with Hig 


Majesty's dominions; or Q9 027 | 
remaing a ording to the law of a state ab war with His Majesty a 
subject of that atate : Р | 


„301 that din any cage) bhe continuance „Of the certificate ia поб conducive 
to the publio good. : ji : 

(8) Notwithstanding anything contained in sub-seetions „(4) * and (2), no 
Госа! Government shall revoke a certificate of naturalization issued by another 
Government without the conaurrenge. of that, Government, 

(4) The Loog! Government may, if. they think fis before making an order 
under this seation refer the oase for such inquiry ав is hereinatter specified,.and 
in any саве to which aub-sectinn (1) or clause (a), (c) or (e) ot sulf-seotiort (2) 
‘applies, the Looal Government gball, by notice given to, or sent by post to the 
last known address of, the holder of€h4& oartifioate, give him an 8pportunjty of 
olgiming that the case be referred for guch inquiry, and if the holder so olaime 
in*accordanée with-the notice, the Loa! Government shalbrefer tha саве for 
inquiry accordingly. e ° te : э”. 

(5) ofaP Ап inquiry under this section @hall ba, hd by sguoh person ог 
persons and in such magner ав the Госа! Government may direot in each саве, 

(b) Persona appointed under olause (a) of $hig sub-section shall be deemed 
to be робо servants within the meaning of the Indian Penal Oode, and shall, 
for the, purposes of sugh inqttiry, *have the samæ powers ав vare vested in а 
(оар &nder the Оойе of Civil Prooedure, 1908, when trying „а 8ui*, in respect 
of the following matters :— 5 й " a : 

(i) enfofeing the attendanae of айу person and examining him on oath ; 

(ii), compelling the production of dobuments ; and ° Б 

` (ii) iasuing oommissijo9a for the examination of witnesses ;^ 

and any pfboeedipng under thia sub-section shall be deemed to ве mee dudiaia! 
proceeding’ within the meaning of*seotions 193 aud 4298 of tha Igdian Реп. 
-Qode. 2 В а> ^95 is ° 5 

eg (0) Wheré’s qaxjifioate of naturalization? has% bean gevoked under B 
весіїой, the revocation shall have effect from, sugh date ag шау һө direct 
by the Liocal Govewyiment, and thereupon the certificate 8bgll be, Biven пр а 
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ar пові, and any person fefülsidg o? ridgléofng to give up is сесій shall 


9 


e , “Biffect of revooation 


be punishable‘with fine hich may extend to one thousand/rupees, Ps 
ii B. (i) Where a certificate of naturalization is revoked, the forme! 
"*- aor thétdot still théhédfortiide deeméd to’ be Ап 


of certificate of natura. lien вна’ a subject of the Нб to whioh he belonged 
lisation, б * — "at'the time the certificate was issued. (7 
.. (д). Where a certificate: of natufaligation is revoked, the Local Govgrnment 


may by prder in writing direct „that the wife and minor dhildren (any of o. 


• them) of the person whosé certificate ів ràvoked shail theiicefórth ebe deemed 


to be aliens ; but where no such direction ів made; the natiqnaliby of the wife 
and minor children of the perso? whose certifioate ів revoked shall поб be^ 
affected by the revecation. IR CE 5 « 

* Provided that— UNE: 6 5 ce 
ё (а) it shall be lawldlfd thé wile ‘Ol àny Фос person within six Hionthg, _ 
after thé dite of the'order of ївӯосёћіор to maké a déclarasign of aliónág& and 
she and any minor qhildren of her hasband' And herself pe thenettarih be 
deemed bo bê aliens ; ard - CEP = 

(b) in the case of в ҳтіќе who, жав кі birth a natural-born ^gubjéet af Hia ° 


ü 


AL Majesty,no such order ав aforesaid shall be made unless the Looal Government 


is satisfied sp if,ahé had held a certificate of naturalization in her own right 

the cerlfioata could properly have beĝn revoked under seotion l1-ACand the о 
provisions of that section’ ав to referring oases for inquiry shall apply to the 
making of any such order a8 they apply to the revocation of а certificate.” 

"TU Veet d "m. 3. In Вёойдп'12'6! the said Act-betwedn the word 
üon 19 of Act XXX oi ` shell” and: the Wordé "Bà daemeg” the following shail 
183: ' e . ' be ingérted, namely :—e ee a . 

_" gave in во far вва diffarent intentidn ів expressed,” 

А а ot ^ Be = 1 For the words Her Majesty” wheraver Shey 

Malos a pe XXX of, ocoyr in the said Agt the words ' Hia Majesty” ahall be n 


1862. , * e. stibatituted, К о 4 B 
um ME NEUES. d 5 d 
e . о 
* AOT No; XVII pr 1919. AE. 


An Act further to amend the Land Acquisition Aot, 1894. o 
WHERBAS ib i8 expedfent furihet to amend the Lind Aequisitiog Aot? 1804; 
Is ів hereby enacted as follows i — * o ` 

A 28 1. This Act may Бе oalled the Land Acquisition 

Short title. (Amendment) Act, 1919. ә, o > 
. Q=Torolause (в) of section 3 of the Land Acquisition Ach 91894, the follow- 

\amandment of mo- 108 ehall ba added namely :—' and inbludes а Sooieby о 

| tion, 8 81 Aot I ot 1894. * registered under the Sooieties Registration Aot, 1860, and 
js registered society withif the meaning of the Oo-operatiye Sottetios Aob,°L9} 2,” 

E г сеа E . 9 
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“,° AOT Nd XVIII ор 1919. °", NL 


s К p p» е, 
‚ " An Act to amend Yertain en&oiments апф te repeal cbriain other enactments, ` 
* д - 7 е . 9 ] 
~ * WHEREAS is ig @xpedien hat certain formal amehdménta should be made 
in the enactments, apacified in the First Schedule ; д | i ara 
*And wheregs it is also expedient that certain enactments” specified in: the 
-. by express speoifio repeal, Or hava by lapse of time ‘or otherwise become unne- 
севввгу, ва be expressly and specifically repealed: . 
Ів is hereby enacted as follows :-— : 
' | 4. "Thi y | i a 
Short titl. | his Act may be aalled the Repealing an 
: Е Amending Act, 1919 :— ач " 
° 2. The enseffnents specified in Ше First Sohetiule are hereby amende 
T Amendment of or- to the extent and in the nlamrer mentioned in the 
Min ements: € fourth column thereof. > | К 
Repeal ‘of certain 3. The enactments specified in the Second Schedule 
© enactments. © С are hereby repealed fo, the extent mentioned in the 
fourth column thereof. с б, ‚. 
4 ә The repeal by this Aot of any enactment shall*not affect -any-Ach or 


Ө Regulation in which such enactment Has been applied, . 


А . . 
Savings. ‘incorporated or referred to ; 


wind this Act shall not affeot the validity, invalidity, effect or consequen as 


o : of anything already done or suffered, or any right, title, obligation 5r liability i 
"== ° already acquired, accrued or incurred, or any remedy or proceeding in respect : 
thereof, or any release or discharge ofe o» from any debb, penalty, obligation, : 
liability, olaim cr. demand, or any indemnity already granted, or the proof of i 


© , 


д o o апу? pagt aot or thing E ; a . ; ; NE 

o nor shal this Aot affeot any principle or rule of law or established jurfdio- 

tion, foror course of pleading ; practice er profedure, or existing usage, ous- 

fom, privilege, restriction; exe mption, office. or ,2Ppointment, notwithatanding 

that the samo respestively may have been in any nfannner affirmed, recognized 

or derived Bye in or from any,enétgnent hereby repealed ; : | | 

» norshall the repeal by this Àot of any enactment revive or restore any 

juriedfotion, custom, liability, right, title, privilege, Pestriotion, exemption, usage, 
praotioe, procedure or other matter or, thing поё now existing Or in force. 


Second Schedule whioh are spent, or have deased to be in force otherwisa than: 


















е е, e 
* (See section 2) ` 
á . . e д 
‘ear, E Bhort title, © | > e °> * «Amen 
qi "i "EE 
.865 The Indian Succes- ‘In geotion 966, alter н 


sion Act, 1865. ._ ithe words and figures “ 
5 '  |веойой 212” shall be in 
.` After section 264, the i 

ЕЕ aT interted, namely :— 
u^ | '' 464-A. The High C 


me 

Remdval of exe- 
98: ог 
med outor or administra- nat 
ге INE tor. and provision 


. tor successor pre 
* г ant 


of any such executor о! 
Ue Mf lh cease to hold office, and 
cessor of any property be. 
. 364-B. Where probate 
. Directiona to exe- a 


. ; cutor Ф administra- 
(o£ tor. Qoi 


made to it, give to the t 

А : \ any general or special ¢ 

ae " jestate orin regard to thi 

di CINE Alter section 269, th 
Ew be inserted, namely .— 

“969-A, An, exeoutor 


2 Сеута powers of = 


E ‚|#Ф@тшмтайон, ote 


oisable-by him, incur өтү 
(a) on guoh sote ag m 
S р proper oare and manag 
longing to any eetate t 
(8) with the sanction o 
“religions, charitable and? 
improvements, as may be 
the osse of such property, 
'**-969 B, ~~ executo 
ы bá t 
“Commission of any 
agenoy charges. cha 
А š . tha 
` [in respaet of the Administ 
the Administrator-Genera 






' Aot, 1869. Oourt of tha Pugjsb' 
Court of Judicature at Tai 
In-Article 18 of Bohedu 
Court in the,Punjab ” the 
. {Judicature at Lohore ” sk 
The e Indian Езїйөпов ‘In geotion l, after the 
“р 1818. e ' e |the words “Sther than | 
under the Army Act {pha 
|The Probate and Ad;} After geotion 87, the fol 


ministration Act, inserted, namely iz : 


1001. 


The "Qourt-Feog .Асё, 
‘1870; 


та 1 
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Number. A Short tite Amendments, е, т 
E ONE e (8) ud (4) | 
Ы Р a Samer m mets eget Na a ee оа 


: “87-А.--Тһе High Court may, on appliogtion , 
| . made to it, suspend, remove 
Removal ої execu- бг disBharge any private oxe- 
tor or administrator outor or adminatrator, and 
and provision . for. provide for the.puccession of e 
' Ёосававог. a another person їо tlie office of . 
“|... % апу such éxeoutot or adminis- 
srator who may cease éo hold office, and the, vesting e 
in such sucoeggor of any property belonging to-the 
‘lastate., T: ME i : 
87-B.— Where probate or letteta of administration 
E, ! in гавресё of any estate have 
Direotion to exe- been granted under thia Aot, 
cutor or adminis- the High Court may en ap- 
Apevor. - * plication made to it, giveto 
М E * e executor or administrator 
any generalor epecial directions in regard’ to the 
'\ leftate Orin regard to the administration thereof, ” 
"| ‘Afset'section 90, the following sections bhall be 
inserted, namely ;— ө j 
“ 90-A. An exeoutor or Administrator may in 
Е e 9, 


раф ~ А 
Rn The Prébate and Ad. 
* ministrftion Ао, 

• | 1881.—(Ooncid*) 





л 


administration, powers of expenditure law. ' 
Е *fully exeroiseable by him, 

inour expanditure.— . 
(a) ori auch acta as may be necessary for the pro- 








- jing to any estate administered by bim and, 

(5) with the ganotion of the High Cours, òn such 
` |religióus, charitable and other objecig, and ofjsuch, 
. improvements, as may be reasonable and proper in ` 
‘|the cage of such property. 


be entitled to reodive or 
“Oormmission , or retain any commission сог 
nga dese '. , i4 |Bgemoy-ahargee. &genoy charges at a higher'e 
. ‚ rate®than that for the time 
being fixed in'redpeot ot the AdministratomGeneral. 
by or ungar fhe Administrator-General’s Act; 1918,” 
lu*seotions 84, 99, 100 and 105, for the’ words 
" Ohiet Court ” whBrever «hose words occur’ in tha 
· [paid geotions the words “High Court” shali’ be 
ТА, ._ . *, |substituted, 1 А 
The ,Punjab d:l in clauses (d) (f) of sub-section (2) of section 117 
- revenue Act, 1887, jtor the wordg “ Chief Court,” the words " High, 
LOEO Court ” shall be aubatituted. Е 
, In gub-seotiipn (3)-of sention 96 for the wotda “in 
the саве of the®Obief Oowrt of the Punjdb, the 
Qpnior Judge or, in the caffe of tha Court of the 
Recorder of Rangoon, the Ohiet Commissioner of 
Burma ” the words “in the casd of the Ohiet Court 
of Lower Burma, the:Ghief, Jugge ” shall bé fib. 
, {stibuted, 
For aub-seotion (8), of apotion 81, the following: 
ehall beswbatiteted, namely :i— Das 
1 :*" (2). Bubjeot to the provisions of gsub-gection (7 
| у :*|an appeal вай] he frem Bn, order ofethe Oo 
DIETE loners фо the High-Oouré of which h8 D 
ОИ [Оо issioner wapa memper,"' | 
The General Ulauses|- Bectioh 8 shall be re- umbàred section 8,, 
` Асб, 1887... <-  |énd to.shé'said section tht following sub-sec, 
. Ы ` shall be added, namely :— , 9 | 






ze f : a ө ' ys 
е ` |The Punjab Tenatoy 
“| Aoty #1887, >> 


+ 


IX The Indisn Railways 
2. Adi, 1890. è 
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e 
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Е: addition to and notin e 
“| Generak powera of derogation of, ,9ny other , 


per саге dnd management of any property belong. ° 


« 90:B. An exeoutor or adminjstmtor shall nos e 
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The Indian Stamp 


-| The Punjab Alieng- 
| tion Land Art, 1900: 
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b Y»—— 
The fenef4l Olauses | “ (2) Where amy Асі of Parliament repealg and 


-| Aot, 1887—(Oonold.) |re-enao:a, with or without modification, any pro- 


vision of a former emactment,*than rBferenges in 


‘yee ° any Aot of theGovernor-General in Oounoy of in 


any Regulation or instrument to fhe provision so 
А répealed shal], unless a different intention appears, 
eot be constfued ag refer&ncea to the provisions as re- 
, enacted. '* 
° i After section 18 the following secigon shall ba 
©, : inserted, namely :— 
. *38.A. In all Acta of the  GSvernor-General in 
Я ' „ Council and Regulations, 
"or - - References to the references to tha, Sovereign 
E ' - Sovereign. or to the Orown shall, gnlegg 
MEN BAUR . ~a different intention appeara, 
° be construed as references to tie Sovereign for the 


‚ the Government” shall be оед, and after the 
. word “then” the words '"'unlef& a ferien Saton. 
- .,. [ion Appear shall bg to inserted. 
The Code of Oriminal| In clause (7) of gub-seotion*(l) оѓо section 4, the 
Procedure, 18982 sword and" where it occura between the werds 
D il. Allahabad’ and ''Patna" shall ba omitted, and 
PAS Aud og г. Кот the worda “theOhie? Court of the Punjab” the 
. words and Lahore shall be substitutad. б 
;In ef&use (с) of sub-geotjon (Z) of ‘section 57 for 
the words ‘Chief Court of the Purtjab” the words 
“High Court of Judicature аў Lahore" shall he 
substituted. . о 
In sub-seption (8) aud (8)-of section 21-A for the 
words “Ohjef оцту” the words "High Court” ghall 
be gubetisuted. ERU b 
In gegyion 122, for the words ,* Qhief Oourta of o 
she Punjab afd Lower Burma" the words “ Ohiet 
Cour ot Lawer Burma" shall be eubstituted, 
“Tn sub-seotion (1) of sgotion 128 for the worda 
* Ohief Courts” the words “of tbe Ohiet Соц" 
ahali be substituted. , ә 
In olapfe (а) pf sub-section (8) of seotion fas for 
ie words aud bragkate “ (in the Punjab or Burma") 
sheewords gnd brackets *' (іп, Burma)"oshall be 
abstitated, v І 
Iu Article 158 of the First Sohedu]e, for the 
entry in the third columu the foliowing shall be 
ubstisuted, namely :— о 
“ When tle award” ів filed in Qo@rt and notice 
ot the filing has been givén to the partiea.’’° 
* For agotion 6, the following . seption Фар; be 
laubstituted, namely i— — , P 
"8 Th& Local Government shall appoint aa thb 
XR AS Oantonment “Magistrate a 
` Cantonment , person who has been appoint- 
agistrate. ed to be a Magistrate, in the 
©  distriqt under seotion 12 of 
the Code of Criminal Prooadure, $898. Such Oan- 
nment istrate shall be subordinate tq the 
istrigt Mafatrate, or to the District Magistrate 
and she Subdivisional Magistrate, as the case may 
be under seetion 17 of that Coge,” 
Fon section .67; the follpwing Geotion shafi be 
nbstituted, namely** , a D 






















Aot, 1899. 


^ 


The Qode ot Oivil 
. ' Progedure, -1908. 


The Indian Limite. 
,uon “Act, 1908.,; 


TENET ә 
The Qantonmqnte 


e Act, 1918. 
wo 


The*Indian {тту £ot, 
1911. 


oe 


о 


о 


$ sime beg.” © 
je а es ‚ In sub-section (1) of section 14, the words ‘'on 
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| e 1897 | &*The General Olausás. 
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. . ] е Ы Ы ‚е 
Number. , q Bhort tit]e. ‹ endments, е > Ы 
+ (9 se "ui 
' ' et ` © 67. No trial by а bburt-martial of any person . 
The Indian Army, 2 subject ёо this Aot for вау ê 
Æt, 1911.e-(Conold ) Limitation of offence ahall be commenoad 
9 , * ‘trial, affer the expiration of three 
° es ; years from tpe date of guoh 
e e , Offence inless the trial of such offender could not,. e 5 
E . = by reason of absence or some other manifest im- Е 
A pediment, te comméhced within that Period ; in 
P j ' which case the trial mey he commenced at any e 
А time not exceeding two years after suoh impediment 
. s Ы has ceased," | 
* 4918 п The Official, Trustees In sectiow®9, for the words’ guoh testator" tha 
; ` Aot, 1918. ' — words '' the testator ” shall be substituted, Ж 
4 * ; In tha proviso to section 8, for the worda '"Chiet 
1915 VII The Delhi Laws Aot, Court of the Punjab" the words “High Couet of 
9 9 16. Judicature at lahore’’ shall be substitused e 
- ; Pn sub.seotions (8) and (8) of section bl, for the 
1918 | « VII |The Indian Inoometax words '* Bevenue-au horfy'' wherever they occur, 
ZI, 1918. 1 ‘the words ''Ohief Reventfs-suthority ” shall be 
po dn 23 substituted, . р 
О, " THE SECOND SOHEDULE, NE an ‚* 
e э, = ,  HBEPHALS.,. . . А 
. . 
' 5 (See section 3). А А : * 
Acts of the Governor-General of India in Ooun&il, e? 
1866 . eX XVII The Indian Trustees|In section 9 10 the definition of “HMigh-Court,” the 


. e Aot, 1806. . words “the Chief Ocurt ot th3 Punjab and,'" 
» ' XXVIII (The Trustee's .and|In seotion 1, in thé dBfinition of “High Court, ””tha 
' Morigagee's Powers , Words *'the Ohief Qourt of the Punjab and," 
‚ * Act, 1866 .- А 
1871. XXII The Bengal ‘Ohauki-| The whole Act, во far ан it applies tô the Очева 
i dari (Amendment)|Provinces of Agra and Опаһ. . Ы 









о е 
Aof,e1871 А . ee 
• 1876 XVIII The Oudh Laws 495, In Part П of the Second Schedule, the entres 
1876. r@jating to Acts XX of 1856 and XXAI 8 1871. 


1879 XVIII The Legal Praotition: 
: ers Act, 1879. .'' 


In sub-section (4) of section 41 the words ''the 
Ohief Court of the Punjab and,” 
Olause (28) of section 8. e Е 


D é Aot, 1897. ^ . |, A 

о i С °* . In sub-section (1) of seqfion 4 the words ®'' He 
: ^o 9 , *  ' |Majesty or&heQueen.' 9 р 

1898 Ф у The ode of Оппа] . In olàuse (d) of subgBection (1) of section 4 the 


Prosednte, 1898. |worda “в Ghiet Judge of the, Obief-Cours of tha 


Punjab and,” ® 





. In sections 266 ang 865 the words "ihe Ohief 
| ы с Courts of the Punjab,” 
2 е В In Bub-sectiong(Z} of section 864 the words ‘‘or 
G 9 . ^,  |the Ohief Court of the Panjab.” . 
100% V The Admunistrators-|, So much as is f urepealed. ` 
> Ы ' General and Official]. : i 
e ' Trustees Aot, 1902|) a. ` 
1908 I The Legal Praotition-| Bection 2 ö o 
vo ers — (Émendment) uu ' | 4 
б o Aot, 1908, f e 
1918 IV The Indian* Tannoy In section 85, the word 'any'-whera it fist 
2 h . Aob, 1912. ooours., ` `. . е @, 
. e 
о Aots of the Lietlisnant-Governor of th8 United Prowces Agra and Oudh sy Oouncil, : 
1906 IV |Repealing the North-, The whole Act, E ees 2 A 
р Western Provinces А o m., 
© and Oudh, Kanun-| : * 7 tour э. ES: dE 
° gos and Patwaris : . z ee 
; _ | Aot, 1889. р e P А “м, Ё } 
1910 I |The* United °Pro.f Thé whole Act. ` — 
vinoes Water-works . e А 
| (Amendment) Act, m о e і 
е • 1810. . ЕЕ * o о 
В e е е . Edi 
& . ® о.о 








\ 







NM Pee . 
1ш .• AOT on тї впранмфгнотвгатен COUNPIE e а 
_ о o * . 
ОИ * АСТ. No. ХІХ. of: 1919... ut 
< * An Act furtlierto amend, thè Indian Tarif Act 1804. - Er 
` WHERBAS it ig expejllent farther to diend the Indjan Tariff Aot, 1894р „ 
Tiela hereby enacted рае ч no DLE 


ЖЫРДЫ. cud ; L This Act шву, Бе’ dalled th8 INDIAN ТАЗЕ 


. (Amendment) Аст, 1919. ° 
2. In olause (a) of seotion 10 of the indian’ Там Act, 1894 (herfinatter 
. referred to &s the said Aot), after the words " вз the саве 


созше: VET o may be” the worda " or any part thereof " | fihall be in- 
1894. . . gerted ; and, for Ње words " equivalent «о the duty ” the , 


wotda^ equivalent-ko the amount paid in respeot ‘of ‘such 


^ duty,” shall’ be апһайййей 7 ~ E 


e : 
‘Amendment‘ot. o К ‘ 
Schedule III. of Aot . „Бей be re-numbered 4 and 5, regpeotively, and after? 


VIII of 1894, * ‘item 2, the following item “shall be Cxgerted, namely — 
z р 
"g es AND SKINS 9x Р 15 per cent.. • А 
. ENS. Protid’d that, subject to such conditiona sa the Governer- 
А ч . 8 . . General in Connoil may, by notifica“ 
* 6, "V Ad valorem. tion in the Gazette of India prescribe, 
ч Ex a rebate. shall. be granted the 


per 
e , . exporter of two-thirds of the duty levied on hidea or aking 
exported to any part of His Majesty's' dominiona or of the 
territories of any Indian Prince or Ghiet under the auzerainty 





e of His Majesty or of any territories under the‘protegion of 
C His Majesty or in reapeot of whioh а mandata of the League 
° of Nations is exeroised by the Government of any papt of 
His Majeaty’s dominions,” . 
° E uta • e 
e тч, Suy алт е А M 
е 9o" e 
‘ : .AGT No. XX: oF 1919. © о 
= T i МЕС t . 
p An Aot furjher to antend, the Indian Ятт Асі, 1878. ° © 


WHRBEAS iis expedient further to amend the Infiian Arma Aot, 1878 ; It 
is hereby enacted as follows 3i— Nm go 
Bhort title and gom- E (1), This Actgüay ре called the IpifiaN ARMS 
mencement, ` · (Amendment) AoT, 1919. — 9 
(2) It shall oome into forea on the first day of January, 1920. , о 9 
нА prs Q For section 16 of the Indian Armg Act. 1878, 
' Ње following geation shall be substituted, namely :— 


à Act XI of 1878. 


\ 


^ 


‚ "16. (Z) Any person possessing arms, ammunitjon or military steres the 
„э о . possesgion whereof has, in consequence ef’ the canoella- 

In certain cases arms. . FA ЖКА : А : 
to be deposited at police tion or expiry of 9 license or of an exemption or by the 
stali ns èr with lioeng-' ejgaye of a notification under section 15 or otherwise, be- 
is e confe unbwful shall without unnecessarp dealy daposli 

B е, 

е same. either with the offiear ій charge of the nearMs5 police stablon or, atthis 


tion and gebjaob to апоһ conditions ав the Local Government may by rule . 
presoripe, with а lioonged dealer: ` Sh SER GR C 
6 . 


Ф. 
Ф 
e 
e. 
o 


' - e 


З. In Schedule III of the said Abs, items 3 and 4 ° 





Е a Em Tee Ce neue asit uses E, oe tis iade M MR VO 





- Я 6 . 6 5 о’. 


' А 
- : . б s A. 
49. * - (HH BOMBAY LAW ÜgrOgTHR (^ . ' (vor. .xg1 - 
. e г : 
_ (2 ° When arma, ammunitfonjor military sidtes hava bgen deposited tiadex я 
anb-seotion (1) os before the first day of January, 1990, under the provtsiona of 


~ any lag, for the time being in forse, the depositor shall, at any time before tha = 





expiry of stich period eg ¿tha Госа! Government may "by *rule presoribe, be o \ 
entitled— • . . * > e 
(а) to récéive back any thing 80 deposited the possession of which by him / i 
hag become lawful, and "E op: с M . Hu А. 
ne (b) to dispose, or authorize the disposals of any thing во deposited by sala o4 
or olherwiss to any person whose роввеввіоп of the same would be lawful ‚вод oœ , 
: бо reaelve the proteeds of any such gale ; ' 2 
‘Provided that nothing: In thia gUb-seobion Shall be deemed to authorize tha 
return or disposal of any thing the confiscation of which has bean direoted Under -° 
e seotion 24, ° oS iss a | p^ 
=. (8) All things deposited as aforfsaid and not, returned or disposed of -5 
under ылы within the presoribed period therein.referred to shall be . A. 
forteltéd to His Мену, . : :j 
А (4) (а) Тре ова! Government may make rules consistent with this Aot — * 
for Sarrying into effeot the provisions of this faction, : -0 ө * 
(b) In partioular and without prejudice to the generaJity of „ће, foregoing °. 
provision, the Local Government may hy rule presoribe— $ y^ 
(i) the conditions: subjeot to which arma, ammunition and military storeg eod 
msy be deposited with a licensed dealer, and ў : ut f ў 
(ii the period after the expiry of whioh things deposited as affresaid Da | 
Бе tonfelted under sub-seotion (8) ei suse? . ° 
E e = ee? б 
A А 2 "AOT No. XXI oF 1919. © : 
° An dot further to amende the Indian’ Oosnaga Act, 1908, \ 
WHERGAS 16 ia expediens further to pmend the Indi&n Coinage Aot, 1906 ; / Ё? 
It is-hereby enacted ав followg :— ° Е 


1 This Act may Ве oalled the INDIAN COINAGE 
| (Amendment) Аст, 1919. id 
2.. In seotion 4 of the fndian Coinage Act, #906 (hereinafter referred ав F 
ә e` the said Aot), the words "Sor eight-anna piesa” and the 
tibi 4, Aot Til gt 1906. words "or four-anua piece,” in olstisas (5) and (о) 
et respectively, shall be omitted. e тә 
. 9. „In seotion 6 of the said Aob for the words "a two-anna piece and 
Amendment ofeses. Deanna pieno" tha words "an eight-anna, а four-anna, 
tion Q, Aot TIL of 1908, в bwo-anna and а one,anna*pieca " Shall be substituted. . 
4 In section 7 of the said Aot for the words "&wg-anna anf oge-auna/ 
: è pieces shall Be ninety and, sixty graina Troy, raspectivély;” 
ай аша ae ae *theeavords " eight-anna, four'anna €wo-anga, and опе. 
; anna pieces shall be one hundred and twenty, опа hundrec 
and five, ninety and sixty, grains Troy, resperotively" ghall be substituted, - 
. e 


Bhort title. o 
i ө 


® 

e t e 2 

. . Ы e. аба =. o ‘ 
Ы . S о 


о 
e e . * e 9 T 











a 44 e d tun bonba Lay андова : x ‚ [Vor gi | ^ 
А 4 e 


Я 4 ° In sub- ie ed (2) or fsoljon б of the ва? Aof, m the words ' * ifie pue-, 
Amir dment of’ seh. soribed authority ” the wordaj and figure " Ќо authority. i 
_ Wem Ace TTo: 1918.* . gonatisuted under Section Т” shall ba substituted. 


" Bubstittion of a new ° >  4* For seotion 7 of the Said Act the заа geo- • 
section for section, 7; e 
мы of 1988. .' on shall be substituted namely : — 
^r. (1) Any Looul бырда ‘authorized: їп this behalt by the Governor- " 
Generzlit Council may, by notifioation’in tha logal ° а 
official gazabbe, constitute as hany authorities ‘ag it may ^ — 
think fit for the purposes of examining and certifying films as suitable for pub- ° œ 
e lio exhibition, add declare the area (hereinafter referred -to aa tha "Tóoal area ') 
within whioh each such authority shall exeroige the powers conferred on it by 
this Aot. Where an authority во constituted consists of a Board of two or mora 
© persons, поб mor® than one-balf of ii members thereof shall be persons fn Li 
е = service of Government. __ . 


oe бесййсаноп of films. 


m (8) It. any ф А authority after examination considers that а film ig suitable 

for publio exhibition, it sha!l grant a certificate to that affeat tp the person 

e. applying for Фе sate, and shall oguse the fiim to be marked in the presoribed 
manner, The certificate of any;suoh authority. shall, save ag hertinafter prdvi- | 

ded, be valid throughout the territories in which this Aojris in faroa, ° e of 


е 6) (а) It the authority is of opifiion that a film i ia nob suitable for’ public T 
exhibition in the local area, it shall inform the peradh applying for the certificata ° 


of its decision, and such person may, . within thirty days from thg date of such 
decision, appeal for a reconsideration of the matter by the Local Goyernmeat by. 
ы whioh the authority waa constituted. 


(b) If the Local Government тејеоів the appeal it shall, by enotifioation in ° 
the looal offiqjal gazetie, direct ibat the film shall be deemed to be an uncertified 
Mm in thatlocal area, and such direosion shall have effect notwithstanding the • 
substquent grant of ` oartifioate i im respect of the film by any other such m 
authori$y.o . 

o (4f Any such authority may demind | the exhibition Безе itself ol i any / 
certified,film which it has reason to БеНеув ig about to be publicly exhibited in 

its looal qy&a, and may by order suspend the certificate of any such film pending 

the orders of the Local Government, and: during such auspengion the film shall 

d Фей deemed во be an ‘uncertified film in-that | a ) 


- (5) Lhe Distriot Magistrato, or, ina Presidénoy^ towg ог іп the town of 
Rangoon, the Commissioner of Росе, may by order suspend the certificate at 
‘any film pending the ofders of the Loos? Government, and during Buch suspen- ! 
sion the film Шай be deepfed to be an uncertified film in that distriot ог town. 


чь 


° ‚ (6) A сору of any order of suspension, made «ubder' $ub-seotfon tQ or (5) 


o together with a statement of reasons therefor, shall forthwith be forwarded b 
the authority gr the officer making the same „бо tHa "Loo Governmard—t, 
«ich the authority was Aonatituted ot to which the’ officer ‘ig „ subordinate 
ав the oase may be, and auch Local Government’ may, in ita disoretion, eithe: 
fisoharge the order or, by fotiffoation in the local > official aset, direc 
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46. * Ú few вомваў Law Рон С, "(угы LA 
' o LJ E ` . . е e s Ы 
. Zein section 114 об ће ° Iadian Merchant Shipping Act, * 1859, for thee 
i RENE к ns words*" belonging фОмог in thé service df her Majesty " — M 
~ йод №4, AvtTof 1859, „Бе words "belonging to His „Majasty or the Govern. д 
| * ment” shall be substituted. E us 
* • e 28 t $ 
. 3. ,In seobion 5 of ће Indjan Merchant Shipping Act, 1883, for the words 
А А T belonging to, or in the service of Her Majesty or of a 
‘tion 5, Kot V of 1888. the, Government of India," the words " belonging to ° о .; 
$n His Majesty or ‘the Governmént" shall be substituted. А 
S • í : ° „зл 18g 
: mar 
e : - e R 
e 7. > AOT No. XXVI or 1919. . ео р 
e An Aci further to amend the Indsan Paper Ourrgnoy (Amendment) Act 197 І М 
m and io amend the Inditn Paper Ourrency Act 1918. | 
WHEREAS 1072 expedient further to amend. the Indfan Paper RETE j 


'(Afnendment) Aob, 1917, and to amend the Indian Paper Ourrenoy Aot, 1918; 


Is is hereby omacted ag follows: — 
4 : А ө А T > 
PN l. This Act’ may be called the INDIAN PAPER • . 
ge ` Освввмо (FURTHER AMENDMENT) Act, T919. - 
_ К 2. In geotion 2 of the. Indian Paper Ourrenoy ‘ 
- Amendment- of во. (Amendment) Act, 1917, for the words “eight hundred. °° 
tion 2,4, Acb ХІХ of illi " th dg " M ii. e 
TS militons- the worde опе thousand millions" shall be 
Е substituted. ^ ET 
Р _° 3. (1) In the title of the Indian Paper Currenoy ^ / 
Amendment at ihe Aot, 1918, (bexéin after referred to ав the Baid Aot) for 
Хш oti. е 2 , the word “silver” the worda “golg „and silver" shall be : 
"e e , Bubetitnted." uu Жз Ө | Е 
(2) Inothe preamble to th said Aot— x КЕ - е 
(6) Фе words "owing to the present*war" shall pfe omitted and . 
(4) for the word "silver" the words "gold end silver" shall be substituted. 
` Bubetitutien. of new : "4, For section 2 of the9 said Aot the- following 
"hot XI of 19:5. ^ a «вөсіїоћ shfil be substituted; naniely:— • 3 
co coc - "2. In’ this: Act бре words~“gold” and "gilver" ` 
;Dofinitióag, mean respectively gold and silver coingr gold and silver А 
K bullion,” ч | 
2: e e 
. Amendment of ке, AZ ‘In seotion 8 of the said Aot for the word 
toi Pi Act uen ~ "gilver" in both. places where i$ ocours the words "gold 
СА L-e- ‚у MOM silyar” shall be sybatittted, . кабы. : 
. Repeal of Act Ш of ; 6. The Indian Paper Ourrenpy (Amen&ment) Aot) 
ni e ‚1919, is hefeby repealed. o` rd pU 
°e ° ° Se и өс; 5. AU T f 
. - H ‚ ° 4 1 
j б e gc s І ° ө / f 
os | Ё , ° e 
e. . .. e. 
. e a o ә 
. * e E e е 
ee ~ е е о 
e. » e . o 





e- ‘matter or thing ordered or done or purporting fo,have been ordered or done for ° К 





К | à i M. A: * i 4 2 
1919. • AOTS or Tam BUPRRMH LAGISLATIVE соф оп, ° 47 " 
R . : ^. е e г P ' LIS e i o Ё 
„$ °., ses AOT Мо. ХХУП oe 19195... “з; 
An Act io indemnify 3 of Government and othar persons in respect E 
‘of certain асц doe under martial lato, agà to provide for оће? $6 
età ‘matters in connexion therewith. ` 


WH8RHAS owing to the recent disorders inoertain distriots in the Punjab 


Ж and in other parts of India; martial. law haa.been, enforced ; 


AND WHEREAS it is pxpediont fo Гайнет offfoers of Govern) and ^: 
other presons in respect of gots, matters and things ordered or done er purport- 
ing to have been’ ordarad or done for the purpose cf maintaining.or restoring 
order,’ provided that such acts, matéers or things warg ordered or dotie in good ° 
faith gnd in а reasonable - belief that they wera necessary for the anid purposes. 


. AND WHEREAS certain persons ‘have been convicted by eouris and otha о 
aftthorities constituted or appointed under martial law, and is ig expedient to o ° 


- eonfirm and provida tor the. continuance of oertain TEN 8 passed by auch 


courts or aübhoritfes ; 
Tt is hereby aui as follows :— 


o 


Bhort titie. . 1: - This *Aðb may be ealled the inse E Адт, 
. а 1919. 
а, No stt or othar fagal proceeding evhatsoever, whether civil or orfninal, ^: о 


| shaĦ lia in any court of law agalna& any officer of 
Pie T pip tps Government, whether olvil or military, or againg& any 


peragpa for certain Act. other person acting under bhe orders of any such 
е " е 


officer for or on account of orin xespeos of any ^ aob, 


the purpose of maintaining or restoring der in any part of British India 


` where martial law wassnforced, on or after tha 30'h of Мароһ 1919, and 


Ne 
y 


\ 


" before the 26th of Agust, 1919, by any such officer or person: : providedo that i: 
such officer or person has acted in good faith andl їп а reasonable east that 98 
hig action was necessary for the Said purposes ; 

and if any such proceeding Цав bean: instituted before the ee of thia 
Aot 16 is hereby discharged, ° 

9. For the , Purposes of sation 9 а cerbigoate, of a Seoroferyeto Govern- 

Rules of evidence, : ™ment that any act was done under the orders of a 
e  officar*ot Government Shall be conolusive proof, thereof, 

and all action takerttor the aforesaid purposes shall ba deemed to* have bean 
fakon in good faith and in а reasonable belief аб ib was necessary fherefor 
unless the contvary їн proved. °, Ы 

Ы „ теру person саване under and by virtue of any sanience passed by 


a'eourt or ‘other authority constituted °or appointed o 


\ 


9 
) Gonfemgito and oon candgr martial law and aoting in a judiofal capacity 
Зотов of martial law 
*enterico • shalfbe deemed „to have been layefullje confined оа 
.. '* shall aontinua liable to confingment until the expiration 


Е auch sentence, or until- released by “the. Governor- Ganpral in Council or 
»therwige discharged by. шеш authority. 


• LESE o 
3 е г е s Ы e So о 
e с % e е е 











° ordera of any Commission appointed under фһе Martial Law Ordinance, 1919. | 


iaj Е А . " . б. % | : B 
48, . \ THR BOMBAY шу EPOBČER ` * . * [vor xxi E 
. e? 


e e 


e 
gg hare unger martial’ ifave the’ estais of anf person hab been апе 
ze oe or used by any offigargof. deridet whothier sivil or 
ИСТУ military, е · Governor-Genera] in Qounoil'shall.pay to 
£o certain асы, К guch person reasonable. compensation for any loss immedi- , 

° ately attpibutable бо such taking pr uging, to.be аввечвей 
upon failure of ‘agraament by a person holding judiaial office not ipferior to. that 
of a Dfstriot Judge to be appointed hy the Government in this behalf. ex. 

' Savings. : - 6. Nothing in this Act ahall— . 


(a) apply to any sentence pasaed or punishment: inflloted by or under tha 


(b). „Бе deemed. to bar a full and unqualified exeroleg of His Majesty's , 
pleasure in reosiving or-rejeoting appeals tc His Majesty in. Counoil or bo effect 
S Any question or matter to be decided therein, or  * e 

„ (o): prevent the institution of proassdinsa by or of behalt of thie Govern: 
man againg! an rson in respeat of any mather whataoyer, 
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Governor in Ooynoil by notifigation. 9 oœ 
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.'. BOMBAY COUNCIL ACTS. -, 


o 





AOT, No. TF 1919, ° 


An Act to provide for the conigol of. dealings in cotton $n the presidency • 
i of Bombay. к 


- WHHREAS 16 ig expedient to provide for tha control of dealings in 6oibon р 


fh the presidenoy of Bombéy, It is hereby, enacted as follows :— 


$ , 0 Thi bh o 
Short title and durae l (1) This act may be called the Bombay Cotton 


ibm „> Contracts Control (WA& PROVISIONSS ACT, 1919. 


(2) It sBall remain in force during the continuance of the present war and 
{ду auch peripd thereafter, noh being ilesa than віх ‘montha and °not exceeding 
twe years, вв the Governor in Council may by notification direct. | i 
| cee ° e 2, Тоны got, unless ‘there ів anything repugnant 


БА in the subject or context. | s 


‚ (a)" contract,” means acontract to be performed in whole orin per in 
Bembay for the purchase or gale of cotton ; * 

* (6) " Bombay ” means the oity of Bombay ; provided that the Governor in 
Council may by notification direct that “ Bombgy ” shall include any part ob 
the Presidency and from the date of sudh fotification this act shall be construed 
accordingly : © | : z 

(с) .‘ the boartl " means the Bombay (ооп Contracts Bogrd consgituted 

undef this ach. =o, К 5 LS a 

Constitution of 9. 9. (1) The board shall consiat ola chaifman and 
cotton contracts board. eleven other members. 9 i 


| ‚ (9) The chairman айй six of the other members shall be appdinted by the 


o 
о 


(8) Of the five other mergabera three shall be elected by the members, aa 
they existed, immefiiately belore the commencement of this aot, of the clearing 
house constituted pursuant to rule 4 of the Defence of India (Gofton-contraot) 
Rules, 1918, and two by the Mill-ownBrs Assoolation óf Bombay, within one 


` month from ths commencement of this act. 9. 


. (4) Thé term of office qfdihe chairman and other members of the board 
‘hall be forthe period of this act, and any vaoanoy occurring on the board shall 
э filled by nomination orelection (as the cage may be) for the remainder of 
"^ period provided thatany vaoanoy amongst the threeomembers eleatéü „by 
‘embers vf the clearing housa constituted as aforesaid shall be filfed by 

on by tg members of the clearing house corfstituted umder this aot. b 

o © 
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o o ° o $ 956 
. 5) The board may aot in all iespects not ithetinding any vacagop 


-'hàving ocourred and being unfilled. бо. 
~ > (6) The board aball, by jhename of "The Bombay Cotton Coniracís 
Board," Бе а body corporate and have perpetual.suooesaion and a common geal 
and by such name may sue andbe sued. ь 


(9) The board may aot either asa whole or by committees’ ‘of its body or 2 


-• Бу апу member or officer “authorised by ће, board, and may appoint such 
officers ang servants and such committees (whether consisting of members of 
the board or not} for the purposes of its business ag it may think fit, 

(8) The board shall, for the purpose of @arrying out the provisions of thia 
воб and ‘the rules and by-laws made thereunder, have» power to aoquire, 
hold and dispoge ‘of movable and immovable properby and to conéraof, 

oAny contract entered into by а aommittes or ‘officer authorised in tifla 
behalf by the board shall be binding upon tha board ? provided that every 
contract relating immovable property shall’be sealed with the common seal 
of the board. К p s 

“ о (9) Six thembers of the board shall form.a quorum at any meeting. The 
chairman of the board .shall, if present, preside. aj every meeting ; if he ie 
absent at any meeting the members present shall eleof their own chairman for 

9 bhe meeting. Every question shall be'deoided by a ‘majority of Ње voted of 

tha members present. Hach member shall have one vote only on any question, 
but in éhe event of an equality of votes the ohairman or the chaigman of the 
meeting, ag the case may be, shall have a casting vote. аф ' 


o 


unless he ia a British subject orea gubjaot of any state in India undercihe proteo- 
tion or political control ‘of His Majesty. E 

$ 4. (1)The board may, subject to the approval of the Governor in 
5 о 


о 1 ; 
«в owe? Ganka rules Council, make rules and Bylaws for the following 
and by-lesya purposes :— © а Е 


Е (a) Providing a oloaring house for the verlodicaP. settlement of differences 
on contranta and for the pagsing on of delivery?ordera ; | і 

(Б) Regulating such clearing house, and providing for the admission 
of various classes of members, and the &uspansloB, exclusion ёрӣ re-admission 
Gf members ; 5 

(c) "Presoribing fhe olasges of contracts in respect ab which differences 
shall be paid through a clearing house ; н ` Ў " 

(d), Fixing settling days for the payment of differences on guoh contracts; 


o 
(е) Presmribing the terms, conditions and inoldents of contracts 
. . (f) For fixing and declaring market rates Ter cotton of various desorip- 
o ‘tions, whioh rates shall be binding for all purposes oognaoted with qontraa 
t o o o- н 


relating to such, cobton ; о b à 
^o (g) regulating thb making and performance of contragts, and prot” 
o for the consequences of “ingolvanoy om the ‘part of 'a seller от buyer or b 


'  £he consequences Sf a breach by a seller or buyer, and the responsibil 
T o C 

о o de 9 ow о E 

а^ 


o 59 
о o о o o á 
© 


єс 9 ^ М o 
(10) No person*may be nominated or elected as a member of the board 
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R 9p Ы e 
Р „оежопввїоп agenta and je (not. paytids to, such ,contracta) ahd of 


o ' 


o 


. &nd restor&tion of their oanges ; 


o 


o 


o 
o 
. 


o 


i member of the clearing house or not; 
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А ү:оромоіш AbT ' d 9 ^ 8 
és я 
brokers pre TN а 


~ 


о о! i 
(h) prohibiting speqjfied old ases of dealings by any person, whofherag = 
ө Я о 


о 


(s) providing fpr apbitration and appeals against ‘awards iw i E 


(5) providing for the levy of feee; | 
е . o 
(k) providing for the licensing of brokárs and thé suspension, cancellation 


e o 

(1) providing for the infliotion of fines upou members of thp olearing house 
for breach, of any rule or by-law nade by the board, and fixing the limits of 
auch fines; 3 i о: 
(m) Regulating the procedure of the board ; | 5 
(n) Specifying the oirgmatances in Which a vacancy оп the board shall, e 
or shall be deemed tq, ocour ; and 


-9 
. (o) Providing fer the election of members of the board in acoordanee 
with sub-section (8) of seotion 8. о 
* (2) In making any rule or by-law under clause (A) of sub-section (7) ‘ot 
this section fhe board may дігвоё that a breach of it shall on conviction by а 
m agistrate be'punishable"wiih fine which may extend to one thousand rupees. 


(3) If any person conrmitting a breach of any rule or by-law ів acom- 
pany, every director and officer.of such oompany shall also be deemed tg have 
committed such breach unless he proves that the breach was committed wibth- 
“out his kno®ledge and control. о 


(4) Rules and by-laws under thig geotion shall be published in the Bombay ° 
° © 


© 
Government Gazette. ` 


o б. Any contract (whether either party, thereto ki 

Contracte contraven-° в member or the oleaxing house or nob) which corftras 

шегше or by-lawB to «ignes any rule ~or by-law made by the bogrd, under 
£ . thig aot shall be void. : | D 

6. (1) The cotton contracsg committee constituted under the Defence of 

_ India (Dotton-oontraot) Rules, 1918, shall corfgtitute the 

Pace provi- board: until the nominat$ons and, elections referred fo in 

А peotion 3 have been made and taken place. 


o © 
(2) Members of,the clearing house constituted under the Defonos bf India- 
(Qotton-contract) Rules, 1918, shall be'members of the olearing house to be 
constituted under this aot. ° Е = 
(8) Тһе regulations madé under the provisions of the Defence of India” 
Jatton*edhtrict) Rules, .1918,chall be deemed to be rules and hy-laws made 
‘der this ag until rules and by-laws are made under seotion 4. 
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4. 9 zt THÁ BOMBAY те роі. “1, * (Von xt ^ 
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i о о e 9 
кы : ‚ ACT Ne. п. of 1919 e `\А "X 9 
* Am aot ib аттай аанай ейасітепіз and ig repeal ciytain other, enaotmenis. 
P : WHEREAS it ів expedient, to amend the enactments specified in the first i 
sohedule ‘and to repéal the enactments speoified i in the second schedule to Жїн ERU ' 
ac; and whereas the previous ganction of Ње Governgr- General required by 
sub-section (2)'of section 79 of the Government. of Indis Act, 1915, has been 
obtain@d ‘for the passing eof this’ aot во` far ав regards the amendment of thd ° 2 ( 
Broach and Kaira Incumbered Estates Aot; 1881, afd the Sindh. Incumbered i 
Estates Adb, 1896. in the manner mentioned in the firat schedule ; it ie hereby ° o 
“enacted ав ро #з;—_ 


- l This aot may be called the Bombay Repealing 




















Bhort title, в 
3 and Amending Aot, 1919. 
А b: 2. The enactments specified in the firsti sohedwa 
prr ian cota cer- аге hereby amended to the extet and in the manner 
2 mentioned in the fourth column thereof. 
Н : 3. The enactments specified in the ,second sohe- , 
recen of cerfain ene ante are hereby repealed to the extent mentioned‘in the’ 
fourth column thereof, B ; wes © P. 
, 3 E E ô . o, 
ө А i . I o -— 
9 . у e t 
o 
° THE FIRST SCHEDULE. ©  . 1 Ё 
‘ | AMENDMENTS. ` | " А jf 
o m E А 
5 ; 9 (Ses: section 3). | 
| ә e eo pr 
Year. | Number, Bhort title. Amendments, 
1) (3 , 000) 7. a e (4) ' А 
EUM саз MANC EN LONE 
e 9 Potes , "E 
о = ү Р i n 
T | 5 Part B dots of tha-Gqparnor-General in Munot, | 
1881 XXI |The Brogph and Kaira] То seotion ` 28, she following words shall be ‘ 
Inoumbered Hatates|added ;— b 
9 Ast, 1881. '* unless made er granted with the previous sanc- 
р oS .2 ! [tion of the Ooremisftoner."' 
1896, ^X». The Bindh „їпощё- To.seotion 49, the following - words shall he 
9 7 bered. Estates Act, adden: — . г 
© 1896, ^ “ unless made or granted with the previous seno- 
о A | : нел of the Оопїшёваїопег.” А 
6 gt . . З P 
9 i £ Part II.— Acts ofthe Governor of Bombay in- 
o ` , Sonnet, e 9 ' 
1876 | ° п The Bombay -Oity| To section 28, the following® words. shall be ` 
: Ў Land ан Aot, added : — 
: E ' . * The person wig made subh enorodbhnfer& or whe 
e jis in ocolipation of the land Bo enoroached про 
2 shall in any cage also hp liable to fay agsesamo; 
elata rate not exceeding five> times tha ordinal 
a) 9 А апора landfrevenüe on the said land from * 
o 9o date when the encroachment was mage, ого 
l of She lahd for.a fortion of & year being oou! 
o o « |for а whole year,” о А 
t Я e 
Dnm C ж 
о $ .e " о E a е o 0 ө 2, o z 
© 
i 3 > ў Е | £09 і 
us o 0 o © ә 
PH о 
? b Q o Е | 





8 ' 
4038]... E J! 4 solis ооо, ain | Я . 5 














Pari II.—PAcis of she Governor of Bombay in 
Council.— (contd). А 


11878 Y The Bombay .Abkari|, For sub-aeotion (I4) of section 8, the following 
; - "e Act, 1878, ` hall be substituted :— 

Ё et an “< Denaturéd ' moans rendered unfit г human 

Д | ө e |oonsumption in such manner as, may be presoribed 

bs in | by Government by notification in-the Bombay 

ч : NEN: Government Gaseite.” е 

1879 v Ths Bombay  Land| 1. In ввойоп 61— 4 . 

. 6 9, 

tee Bosenne ‘Codes 1% tor the second time in the last paragraph but one 
ў i the following words shall be inserted:4— 

For to summary removal :— , - 

(b) the following words ‚вв! be added to the 
laat paragraph of the section :—. z 
. “ and the cost of the removel of any enorosoh- 
ment under this section вы! be recoyesable as an 
arrear of land-revenue"., Ө 

‚4 .In sub-section (1) of section 185D, for the 
words “sub-section (1) % the words "the first 

„ e paragraph” shall be substituted. ® 

1889 VII |The Bombay Landing} 1n section 9, before tbe works “Chief Customs 

. ang Whárfage Feas|uthority”, the word * The” shall be inserted, 

` Aot? s i БАРЕ ` 
1890 IV |The Бы, District}. 2*Їп section 10, after the word “ inspector” the 
Police Agt, 1890, — | Words: “a sub-inspector or а gergeant” shall be 

inserted, 

| .9. For sub-section (1) of section 11, the following 

shall be substituted :— _ Е 
| ‘f (1) Every police officer of the grade of head 
constable and constable shall on enrolmentereceive 
a certiffoate in the form of schedule B, which shall 
be issued undgr theseal of the District Superinten? 
dent, og in the case of police-officers in the Criminal 
Investigation Department under һе; вва] of the 
Deputy Inspector General, Orimjnal Investigatjon 

Й е е 


3. In section, 61~ e 9: x 
E . (a) in olaus? (a), for the words “ three-quartera 
Es e © jofan hour siter sunset an one hour fette sunset” 
. the words “half an hour after sunset and half an 


(b) in clause (з), after the words “ fot alma " the 
words “or directs or permita childyn under his 
control to deg for alms ” shal} be tgserted. 

4: In the heading toschedule B, for the words 
“BELOW THE GRADE OF I[NSPHOTOR ” the 
words “OF THE GRADE OF HEAD dN- 

s STABLE.OR CONSTABLE ” ghall be tubetituted. 
- IV тре City of Bombay| 1-• In section 4, for the words “fhe General or 


ef 


e | Improvement Aof,|other military Officer ommanding Bombay Dis- 
trict” the words "the daneral Officer Commanding, 
'|Bombay Brigade, er, when the said officet is absent 
from.Bombay, the dosistant Qgmmanding Royal 
Engineer" snall be substituted. s 
3. In elause (b) of aub-ssotið®n (3) of sbotion 
340, "ог the words ‘‘section 820°’ the words '' sea- 
tion 92H, shall be substituted. | 
e e 

The - Government|. In section 8, foméhe- Words “ бошо 
Ооспрапів ° (Bigd)|Bind" the word “Collector” shall be substituted. 

* Aot, 1899, 


1898, . 





(a) after the word ''torfeiture", where it oocurs® 


Ne. 


of е 


? ? D a ' 
6 5 | tam зомвау nay adu ; t e § dvonsXxi 
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e 
dbi v. 3 
(4) t 
~ a e ee rate ma | 
E. > | Pari II.— Acts of the Governor of Bomaay in - 
. E ү Cotmeit (sona); 

' 1901 he Bombay Disttiot 1. In clauses (a) and (с) of suþ-ssotion (2): of 

Municipal Aot..J90J ;of section lá. for the word “three” the word . 
* “aur” shall be snbstituted. 

ө . 9. Ти sub-section (f) of section 146,,after the 
words “ The Governor пъ Council" the words “ or 
the Commissioner ав the cage may be" shall be 

M c i inserted. 
sí э 3: In gmb-seotion' (6) ot:seotion 154, for the 
5 words “ gection 160 ” the words “section 1604” 
` shall be-substituted. 
1915 I The Bombay Town] To clause (j) of section 3, the tollowing 8 
Planning Act, 1916.jahall be added :— e 
, 5 "e Provided that it għall not bo lawful to Süspsnd 
Е in any such area any Aotfof Parliament or, with- 
9 So out the sanction of the Govefnor General, any Aot 
e of the Governor General in £ouncil '' 
——————Á— ÓÓ—ÓÓÓMM 
° : ° е 
ө - е o И ‹, E^ 
an -= | THE SECOND BOHEDULE. . |, ^ 
1 А $ 
"d ZEN . REPHAIS. . Lea eiu £* 
R (See section 8). `> © 
i Acis_of the Governor of Bombay іп Council. 
ы Ss — ru: — — m г n гараз тет oor i E; 
e Year. PNumber. Short Ше, m Amendments. =< Yr 
э .0]| O ИК (4) 
AT Я Hp e e IE UR QNM Te TTL 
1879: v The Bombay Land-; In-sub-seotion (3) of postion 87, the words '' by 
e Revenue Oode, 1879. н Oolleotor," 
° 18% ||  IV* |The Bombay Dietriot?*. In the seal in soheđule ®, the words ‘‘ the 
: > Police Aot, 1890. ‘IAgpector-General. uL 
^e 1915. I The’ Bombay Буп In clause (j) of secti 1 8, the words “tnder 
s e Planning Act? 1915. whatever aufhctity mae." 
» ae . 
Lc a rc nS OMDAEDLEA2LGLANM!LAROOLELULULUI€ E £1 Li 
M ar 7 . 
e. ө 
. 
. 2 . M 2 — — e ы 
ө i P ‹ ЕДЕ: 
NW. jes uo e. AOT No. Ш or 1915. ; 
An Act Further to amend the Govelnment Occupants (Sina) Act, 1899. К 
WHEREAS it ig expodignt further to amend the Т НЕ Ocoupanta 
(Sind), Aot, 1899,, i in maner hereinafter appearing; ib ів hereby ,engoted as 
e {follows :— А Ce / 
1. This Act, may. be oalled illis Givaramen Ocoupants (Sind) Amend: 
ment Act, 1919. e . 
: ee н; * 2. eTo section 8 of the "GovefhmentsDosüpanis (Sind) 
‚Во , 
eof 1899. Ао, 1899; the following proviso shall be ie namely ;— : 
г . e e 
4 е . 
е „ * e 5 е ` E e A е, 
. а А г . o 
э * A e © ° 






са у} |. ee 
wis] «4° L4. CHUNCIL ACTS. ! ° 223. 2 
"^ *, f 


* - мра Б 
: ч Proyifed that n hing in this septign Shallapply бо any trantattion to 
which а co-operative воо у тавда? under the Go-operative Восіве Act, 1912, 


ig a party.” "o | e.c 
x 4 - е . е LOT 
. . AOT No, IV oF 1919” ст а 
Аф Act further to amend éhe Bombay Port Trust Aoi, 1879. | 


e e. 
WHEREAS ib is expedient farther to amend the Bombay Port Trust Aat,°- ' 
1879, in. manner hereifiatter appearing ; ib ia hereby enacted as follows : 
TR 1. Thig Асб may be called the Њу Port Trust 
wise) . (Amendment Aot, 1919. 





АЙӨКӨН. gi 2. In seotion 48 of Bombay Port Trust Aot” 1879, d 
Фасііоп 48 of Bom. for the words " Wagi Bander” in the fwo places whether 





VE of 1879, they doour, the word " Sewri " shall be substituted. 
. - Б ` LJ 
AOT-No. V or 1919. Eig g ou 


«4n. Aot further t amend the Bombay Local Boards Aot, 1884. . | 
WHERRAS ij ів expedient further tò amend the Bombay Local Bords Aot, о 
‘1884, in the manner hereinafter appearing ; It ів hereby enaoted’ as follows ; 


1. This Act may be called the Bombay Looab Boarda 


hort title. ° 
"ra | : (Amendment) Aot, 1919. 


-Amendment of E x p 
Seotion 80 pf Bom. 9. In section 85 of of the said aet, . ә Ы 
T of 1884, е о 

(а) in clause (f), the word " and " shall be omitted ; . 


(b) after olaufe (g) the following olauge" shall be inserted, ngnfely, and ^ o 

fgg) the payment, to members of the boafd of expansess incurred in tra- 02 
velling, for the purpose «f the "bueinéss of the board, in accordance With rules 
made in thia behalf under olausg (co) of section 69; ° | 

Provided that по wach payment shall be made to a salaried servant of 
Government. , "^ е . • 

i . . 

8. In section 69 of the gaid Act, after clause (c) the following clause shgll °, 

Amendment ої» be inserted, namely :—-, (cc) prescribing, for the purposes 


: , 
Baotion 09 of- -Bom; * ot olause (gg) of seotion 80, the condltions*under which: : 


ot І of 1884. 
and the rates kt which payment of travelling expenses Shall be made.” 


4 The fmendments made in this Act shall be deemed to have been made 
ot the Wetros- and to have effect from the first day of АФ] one thousand 


pechive effeot, nine hundred and seventeen. коч e 
e * eo ° o Ө 
Я 2 e . ` А *e б 
: A e * et Ы : 
" А 
. % `, . e e ° T 
e 
ө ° 
: . ° 1 e 
е e * e o e 


€ 








(90. 6 o E ce a A 
. 5 E | | TES S. : "4 St 
TE. ' die ue А 

Е ..Bombay Law ‘Reporter. 
07 ~ JOURNAL, , 7 
LR Е October - 1919, | г ег. 


TRANSFERS OF ECREES, PASSED BY BRITISH INDIAN 
. COURTS, FOR EXECUTION TO CoUR&s OF 
. ; NATIVE STATES. | 


* ° >. è ы ———— *. 





У political agreements have been reached by. the Goverment of India, 

e for the transmission of decrees passed by the Courts in British India, 

for execution, to the Courts in the Indian States and vice versa. Pur- 

. Ssuant to these agreements, it appears, there has been uniform practice, 

for a long time, in the Courts of the Bombay Presidency at any 1 rate, of 

. sending deqrees for execution to the Courts of the Indian States. But 

.8ince the decision of the Madras High Court in ‘Chidambgram Chetty v. 

• _Ramanatham Chet]? the legality of this procedure seemad doubt£l. | 

dn that case, the decree sought t be executed had*been passed by 

the Madras High Ceurt on iteeOrjginal Sides It was transimijsed to the 

Chief Court of Puducettah (a Native State) under an order of the High 

Court. Ап application wa’ subsequently made for the cancellation of 

the said order of the High Court transferring the decree’ to ‘the Court ‘of 

Puducottah, but the same was rejected by Coutts- Trotter J,*on the 

· ground, apparently, thatif was in accordance with the settled practtce. 

E An appeal was preferred | against the order of rejection: made ‘by Coutts- 

| .Trotter J., which came up for bearing before the Chief Justice (Sir 

J pm Wallis) and Sheshagiri Iyyar J: Their Lordships held “that s. 44 

1 the Civil Procedure Code provides that deoréós of the,Courts of any 

La Native "Prince or State ia*alliance with His Majesty ‘шау be executed in 

| British India as;if they were passed in British India. There is no con- 

1 уеже provision: "that: Qecregs passed in British. India«gan similarly be 

| * executed i in Counts established by the authority of a. Native Pring or 

[озуу о a 
J, 8 : 


Ir ig pemmor* knowledge that with most of the Indian States” 


IS 


X "d Ж а 
i J Ы ae 
jj * енк holt LAW авфатвћ e uU Суор, xxt. 
LA . 


State. ” "Their Lordshios held that the o n фо the dendi ° 


Was mage without jurisdiction and must’ фе set aside. It was argued 
“before thé Court that. a lors practice should nöt b$ departed from, 
but the Court wab not induced to hold it as a valid argument on the 
- ground: that “ahere want of jurisdiction is established long practice 
would not avail.” бк. * 


n In arriving at the above conclusion, their Lerdships seliod on the 


ruling of the Bombay High Court in Kasturchartd бија" v. Parsha 
Mahar™. | І 
From the report of the Madras саве (Chidambaram Oheity v. Ram- 
паіћафь Chetty), it is not clear whether the fact Óf the reciprocal 
earrangements be&ween the Government of India and tbe Puducoftah 
Darbar in the matter of execution bf decrees, was hefore the Court. It 
is, however, a fac ¿hat such arrangements do exist, and the Puducottah 
Darbar has issuef a Notification under s. 229 B of the Civil Procedure 
Code of the Darba», declaring that the decrees of all the Civil Courts in 
Brittsh India may be executed by the Puddeottah State, as # they had 
been-made by a Court in that State. This Notiffcatign has, bpén repro- 
duced im the Bombay Government Gazette (1903), Part I, on page 1900. 
"The decision in Chidaribarwm Chetty’s case, therefore, made it rather 
, diffieult to understand how a successful litigant in British Courts could 
take advantage of the reciprocal arrangements between the Government 
of India and the Darbars of ihe Indian States, in order to “have hie 
decree satisfied through the Courts of the latter States. 5 


; Fortunately, the point again aroße Tor decision in the Madras High 
Court, and i in yiew of the decision in Chidambarwm Ohelty's case, the 
Division Benchs before which the point came in the firsf instance, refer- 
red it for the ‹ decision of a Ед? Bench (Piegoq Leslie ж? Perumal). "The 
Full Bench (Wallis C.J., Oldfield and Kumarswami JJ.) while maintaining 
that i in the absence of any provision to that effeqt in the Code of Civil Pro- 
cedure, Coufis in British India have no power to end their decrees for 
executiqn to fhe Courts in "Fravfnoore (with which State, admittedly, re- 
cipgogity arrangements have been esiablishel by the Government of 
India) or any other Indian States,held that the British Injian Courts may 
and should sénd to these Courts (Cotrts i in the Native States) the docu-, 
ments they require, to enable them to'execute these decrees under. the 
powers conferred on them®by the Legislative Authority in, Travancore 


(or the other Sfatos "concerned. ) Шор PY CR 


Treating auch applications’ merely as &pplieatiops to АРРА 
sary 'documentg required by the Courts of the Native States, : which “the 
Briwsh, Indian Courts were expected to send a8 a ? matter. of comity only, 


1) (1880) Г, L, E. 12 Bom, 230, (х) (1917) L L. R. 40 Mad. gObb, y. B 
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.* fos 19-3041 «7, ©. Ssounnat,. |. * a e. 19 
E ‚ * * } с Y *e * 4 Т -` К 
ft was held, by the eh Bengh, that thy did hot m&kq.a. fresh ‘startin 
point under Article 182-of t Irtdian Limitation Aot. — . 5 
* . in support df thé.conclusion that the, Britielt indian Сев could" 
* dnd their decrees to Native State Courts for exeaution, Old&üled J. relied 
on в, 151-of the Civil Procedure Code, unfler which, he held, the, Courts 
. *- in British. India hadinherent jurisdiction to send the requisite documenta 
to Courje'in the Native States with which arrangements for. the execu. - 
* tion of decrees had been made. - pid 
i Very recently, the identical question arose for deoigjbn ір the ‘Bombay 
High Court (Janardan v* Narayan™). The question directly fot 
decision, in this tase, was whether an application made to a British 
«Indian Court to transfer its decree for execution to tke Court of Native 
States between whqm-4nd the Britjsh Government there exists an agree- 
ment to execute each other's decrees, is & step-in-aid, of execution within 
the meaning of Atticle 182 of the Indian Limitation Att.. That question 


° obviously depended.on the other question whether fhe application for 
y transfer of the deoree to the" Native State Court, made t$ the Cougts in * 
*' — British*'Indja, wagor was not in accordance with law. In the course of 
а very lucid jydgmeiit, Beaman Ja has:held in effect that tho Britigh V 
. Indian Courts could, intre vives, direct the transfer of «their deorees to 


the Native State Courts between whom and the British Government 
feoiprocal arrangements for the execution of each other's deorbes were 
in force and that consequently his Lordship “ saw no reason to held that 
e an appligation, well-founded, to our Courts to transmit ite decree.for exp- 
cution to a foreign: Court ( which» hes agreed to execute our decrees ) is 
not within the letter as it most surely is within the sense and spirit of 
Article 182.” *. ., СОУ T 

* As regards tbe, Madras view, his Lordehip said, “It may be very good ,, 
law, but it is certainby not Very good commón sense.” |o. 

The view now, thken by the Bombay Court {a the result of a broader 
line of reasoning adopted by it and certainly enables a successful litigant 
in: British [ndian Courts to take fell advantage of ёне reciprocal 
arrangements between thg British Government and the Native States ine 
obtaining the sptisfaotidn of his decree through the Courts of guoh Stites, 
if and when necessary. ‘ Else what would be the sense ef the Govern- 
ment of India negotiating with Native States, and issuing Notifications 
n the subjétt ? Are we seriously to suppose, that the Government of 
hdis fles, and-plays rapeatedly, such в &olemn.faroe ®в this.” l 

Jt isp however, curious to find-+thaf his Lordship makes no reference e 
the Bombay tulingsin Kasturchand.Gujar v. Parsha Mahar, which 
[relied upon bg the Madras High'Court in jhe'stwo “tases mofitjgned 
(1918) ag Bom’. Bde * wx (8) (1887) L L. B12 Bom, 8s o Р 
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abóve. The .Bombáy ruling, it appears, hag bee given OR а Salernos 
niade to the High Court by the Subordina Judge of Bijapur under 
^s. 617 of the old Codg.”. The question referred for decisibn was:— 
Has a Gourt in Briligh India jurisdiction to transfer its decree to” a 
foreign Court. op-to a Court in å Native State, for execution by the latter? 
Tha Subordiuate Judge' & opinion orf the point was in ће. negative, -'* 
.. The report of the case, however, dose not give the facts of the case, 
nor does it xeproduce the reference made by the Subordinate Judge to — * 
the High Court. \ The decision given by Sargent C. J. was this :— 
* «The Courts in British India havé no authority to send their 
decrees for*execution to Courts not in British India.” ° 
: From this vey laconic judgment it is very, difficult to understand, 
the scope of the decision given. In*Ratan Maha'nti, v. Khatoo Sahoo, 
the-Caloutta High, Qourt, referring to Kasturohand’s сиве, has held that 
under в. 229 B. of he Civil Procedure Code (1882) no ӣёсгее by & Court 
, in British India сап ре sent for execution to Native State Courts, without 
prioy notification in the Gazette of India вв‘ Specified in that section. The 
_ ,Oaleutta High Court, therefore, apparently holds Ње шіру, in, Kaetwr- 
J chand’s qase to apply only to Courts in Native States with which no 
diplomatic arrangements for execution of decress have been made by 
the Government of India. 


Looking at the reference, on which the decision in Kastyrohana 
e баве was given, it appears however that the line of reasoning adopted 
* by the Subordinate Judge, which has apparently been acquiesced in by 
the High Court, is exactly the same*which has found favour with the 
Madyas High Cgurt in Chidambram Cheety’s case andsPierce Leslie's case. — 
* The decrge gin Kasturchand’s.case was passed by fhe Subordinate 
* Judge-of Bijapur, and the pldintiff wished, to get executed by the 
Civil Cour? of the Akalkot State, through the Politfeal Agent of Shola- 
pur. The: Subordinate ° Judge thought it necessary to make the 
reference beqtuse, “there ів no express provision fh the Code of Civil 
Procedure, 1862, whigh awthofizes a Cougt in British India ‘to 
. "transfer "ite decree for execution by a Couré nob in British Indis and 
I have rejected several applications for such *transfoz’ i in appealable 
cases in the* several Courts in which I have presided. І have, 
however, reasons to bélieve that a different practice is Yollowed in 
Courts présided over by mre experienced officers than myself and thi 
creates reasonabl$ doubts in my mind as to the egorrectness of *my tw 













e practics on the point.” . б, 
In giving his, reagons for the opinion expressed by him on the pdi 
refegred for decision, the Subordinate Judge addedt— " є 
А а оф, ga tt 
“se . 0 аф у, 98 Cal? 400, 2 
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« Sdotions 229 and 484 ( f the -Code of 882 ) deal with the transfer 
of в decree by the latter kinddof Courts (C. wts not situated inBritish 
India) to a Court'in British India for HOAN ME руч. Section 229 (now 
в. 49 of the Code of 1903 ) deals with a Court establishéd by the authori- 
ty of the Governor-General of India in Council withine the territories 


ee • - - е 
wos. 19-20.) & ee E “s0UHNAL, > 


‘of a foreign Prince or State and *s. 484 (-which since the amending Act 


of 1888 appeared as в 224 B and now apears as s. 44 of the Code of 1908.)°* — 

with that ( Court ) situated in Native State or State in allia:foe with the 

British Government, not established by the authority of the Governor, 

General of India in Counci? but recognised by him by Notification 

published in the Gazette of India, Neither of these sections, however,’ 

deals with the converse pase of the transfer of a decree ffhssed by а Court o 

in British India to a, Court outside if( British India E : Р 
Further on hè goes on to say “16 ів said that thkeeobligation which 

вв. 229-434, impose on Courts.in British India to execute deoreds of 

foreign Courts described in them, creates a reciproeab obligation on the o 

letter Courts to execute decrees of former. Courts and that there is ndth- 

ing in Не, Сое of Qivil Procedure, 1882, which prevents the transfer of — 

a decree of a British Indian Court*to a foreign Court contemptated by d 

the above sections, for execution by it. No decision or other authority. 


_ is cited in gupport of this proposition, and in the absence of apy such. 
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aitthority, I &m not prepared to accept it,’ : 

' The view now taken by Beaman J. in Janardan v. Narayan, Which © 
is indeed, the result of .a broader line of reasoning, is Clearly 
opposed to that taken by Sargónf C. J. in Kasturohand’s case. 
Therefore, so long aseKasiurchand’s-casg is not overruled, by any syb- 
sequent decision" of tha Bombay High Court, the question of sénding 
decrees to the Native State Courts, so Sxhaustively два. with by °° 
Beaman J., cannot be*gaid to have been finally settled.. It*is, There- o 
fore, submitted that the poins, when it arises in future, may,be settled, 
once for all by a геѓегећсе to the Full Bench. . . 

But the proper courge is for the? Imperial, Legislafure to tak 
early steps to amend the, present Code of Civil Procedure, by (he • 
insertion of an ‘express *provision, enabling the British Ind&n Courts 
to send their decrees for execution to the Courts of fhe so-called 

rivileged Native States, as has beén done for senting up summonses to 
` of such States. (vide Rule 26 of Order®¥.) · 
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e parts of the world*through different ages. The substantive-administra- 
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; Conpáraiiu Administrative Law. Е а Снов, М.А, С 

uy "НБТ; акі CaleutteNBiyh Court. Canouttra: Butterworth & Ср, B 

- ws (Thdià y Ltd , 6 Hastings Street. 1919. IA Pages xliv 
і * а04.704.` Price Rs 16. - 

: Tae contents of thise boók,; which tare ‘delivered as Tagore ‘Law `* o 


` “Leottires i in 1918; break an altogether new ground. The study of con- 


stitutional «аж js always fraught with immense potentialities. The ° 
growth of admin strative forms has always-kept pace with the widening 
influence of civilization." To trace the present day forms of adminis- 
tration to their. ‘primordial prototypes and to watch their progress: through 
*successive strata "bfgrowth demands rare industyy and intelligence. -To 
the book before us, the author hàs ` ‘given a historical survey of formis of 
administration from the'egrly Athenian democracy tétne present day 
Indfan administration embracing in its scope their growth jn different. 


tiv law is treated of in its two fold aspects of (1) organization of tHe 
-administration, and (2) legal relations. · This also will sgopebecome a 
matter f history, in view of thé far- -reaching changes in Indian 
administration’ that are at present in the making. This. book, however,  ,' 
is an interesting historical disquisition and is caleutated to broad- age 
our i of administrative law. ` ; T 
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* Principles of Mahomedan Law. „Fourth ‘Edition. By Diwsmag F. e 
| Моца, M. A, LL. B, -Advocate, Bombay High Court. Вомвлү: 

- oe М. м Tripathi & Co., Ргіпвевв Street; Kéikadevi Road, 1919. • 
+ * Roy. vo. Pages ziii and 211. Price Rs. 4-8- 0. 
| As aeoqmpact and condensed book o» Mahometían law this book: 

stands without a rival, The provisions of law, which lend most readily 

to statemant in the form of propositions, ar вед out in в clear and com- 

prehensive dorm. The decided, Gases, from early times down to the date 


„ of publication, are coljeoted" undérneath these propositioms in the shape 


of аојев, . The first feature has endeared the, book to students of law: 
ше second*has attracted.to it members of the profession, 

sPrinciples of windy Law. Third Edition. By БңвнАн ` 
MULLA, М.'А., LL. B., Advocate, Bombay High Court. Boma 
= N. M, Tripathi’ & Co., Rrincess Street? Kalkadevi Road, b 

Roy. 8 vo. Pages xxxiv and 536. Price Hs, 10. * 0 
UNLIKE Mghomegan law, tht principles of Hindu Taw do not ea 
lex themselves to “formulary statement. They have to be disti 
from Sanskrit texts, which gre neither ufiform nor clearly exppe 








a в ex . 8 м d , : 
Nos. agat aoa vs va *youmNaby "oo 0€ 2° (moon 
4- * : *e . e. "ON І И, 
* 'Phete aut “besides i do aiel Sohools of Hindu "Law, Which К” мк 
in different parts of tHe cou Lastly,’ we have the case-law, which 
is not always censil&ent "with itself. һе author hae successfully 
extricated principles of,taw'from out of this tangled mass qf materials. 
. The prineiples'are*stated in a clear ànd compact form.  The,laW of 
,  inheritanoe? is illuminated by a large number of tables, whiqh illus- 
trate a ‘variety of pasitions. <The facts of , fypical ‘cases are stated in, . 
the form of illustrations: and details are worked out in the notes which 
are written with great: саге and accuracy. Students bf law will find 
this book eatremely servicdWble to them: while practitioners cannot 
have a better book for ready reference. . | 


; : he " а 
The Art of Ото: Examination ё By С. S. Somabarma Sastri, В.А, ° 
B. L., уа RAMANATHA AIYAR, B.A., В.П »Vakils, Trichino- 

po]y: Mabras: The Modern Printing Works. "1919. Koy.'8vo, 

‚+ Vol І (pp. xii and 288), Vol П (pp: xvi aad 280-578). Price e 

* Ка. 8-8-0 each yolume. AN Ne 

"THE афо? ordss-examination constitutes the very essence of the—34 

advocates life in the trial Court. ‘It requires to be carefully niftsed and ‘ex, 
nurtüred. It cannot bf learnt wholly from books, but has to be aequir- 
ed in the рага school of experience. There exists a long geries of 

E &Xeellent treatises on the subjeéta published in England and America. 
This is; so far as we are aware, the first serious attempt to re-atate the * 
principles of cross‘examination in the light of special conditions’ of life 
existing in this country. These pri®Miples are few in number; ‘and ‘can 
be found set out іп'атіу commonplace bgok on the subjecte What is үәпі- 
ed: ів the application’ of these principles to facts of life. elt can dħly be ^ 
gleuned from répoffie of celgbyated trials. "Ip the book -befoye us, illus- °° 
trations have been ару chosen from' reports and law journals. ““" E 
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Principles of Hindu Law. Vol. ТЫУ By J. С. GuosgM. А, B. L., 

Rai Bahadur, Vakil, Calcutta High Colirt. BOMBAY “AGENTS: e 
N. M. Tripathi’ Co., Princess Street; Kalkadevi Road, *1019. 
Demi vyo. Pages xii and 532. Price Ra. 6. • ' 
Tur apbearance of this volurfie completes. Mf. Ghose’s studies in 
indu Law.* The principles of the law as m@ghalled from Hindu law 
is-affd the decided capes have been very well set oft in Volume L — , 
reporjs of decided cases are,.alw&ys available buf the Sehskrit e , 
в ‘and their tfanelations „ате па. The author has, therefore, 
ely hit upon tpe ides of printing pertinent, portfons of the texts with 


translation into English. *The-second Volume deals with Neading 
“ae е А - е e 
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texts. ты, the. third Volume, deals with Datta Mimans? жад Datta- ° 
kå Chandrika ; Keshava Уй уап, Dsyathtva, ahd Daya Krama San- 
\\orahe'SVizamitrodays, Balambhatta ané:"Var&drajiyam. Of these, 
Keshava , Vàijeyont, "Dayatatva, Viramifrodaya, Balambhatta add 
Varadrajiyam appear in neweirànslations. ‘The, asthor has also laid 
under contribution the Artha Sastra, of Kautilya, The ‘last named, 
. Work throws a flood of Mght on rhediaetal Hindy law; and this is the “ 
first time that the celebrated book on polity is utilised for purposes of' 
law.. The eplleMion of texts is no doubt -unique and ought to be dis- 
tinctly serviceable to any one who wish to cultivate knowledge of. 
Hindu law a£ first hand. С 5 . 


. : е та è . e 
« Business Orgahization. By Sounas R. Da vex Barrister-at-law, 
Principal, Pavar’s College of Commerce; Professor of Business 
* « Organi#ition and Mercantile Law at the Sytenham Collegé of 
vee ' Commerce. BomBay: Ramchandra Govind & Son, Kalbadevi 
../ Road.. 1919. Demi 8 vo. Pages S55. | ^ 7 
.—4-NM X. welcome this book which is written” spépially „ољ ‘studenta 
‘studying for various Exuminatione in Com-ae: &. . The whole subject 
of. business organization is divided into elevem chapters, Chapter I 
deals: with the essential requirements . for "business ‘success ; Chapter II 
with mombination in business; Chapters III and IV with offfog organief 
tion of trading firms; Chapter V with indent business ; Chapter VI with 
тарату work and practice ; Chapter VII with company organization. 
and ‘secretarial work; Chapfer ‚ЖМ with procedure ‘and’ conduct of 
megtings ; Chfpter IX with industrial „organization and labour effi- 
cientyp Chapter X with scientific advertising; and Chapfer XI with stock 
exchanges. 16 will thus appear that the learned aythor has taken into 
donsidera tion the curriculla of Examihation Boayis of Commerce, both 
English and Indian, in® discussing the.. range „ОЁ topics included in this | 
book, GE aie of Commercé“avill mot find а bétter text-book on the 
subject ; and even a practical’ rm’ of ‘business is sure to find in its pages 
many 'a useful hint.’ We congratulate the author, who is oneof the 
pionebrs of commercial egucation in this cotrtry, on the lusidity with 
which he haw tackled some of the-compliented ‘questions ‘which trouble, 
° 


the commercial world et present, “« 
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